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♦CHAPTER  Vm. 

OP  INJUNCTIONS  TO  STAY  WASTE — ^WHAT  ACTS  ARE  DEEM- 
ED WASTE.  [1] 

In  treating  upon  the  subject  of  Waste  it  will  be  convenient,  what  acta  are 
let,  to  enumerate  shortly  those  Acts  which  are  deemed  waste :  deemed  waste, 

[1]  Waste  is  a  spoQ  and  destraction  of  the  estate,  either  in  houses,  woods 
or  lands,  by  demolishing  not  the  temporary  profits  only,  bnt  the  very  sab- 
stance  of  the  thing,  thereby  rendering  it  wild  and  desolate.  The  common  law 
expresses  it  significantly  by  the  word  vasktm.  This  destmction  may  be  either 
vokmiariff  whidi  is  a  crime  of  commission,  or  permissive^  whidi  is  a  matter  of 
omission  merely.  By  TOluntary  waste  is  meant  ^he  actual  and  designed  de- 
molition of  the  lands,  woods  and  houses ;  while  permissiye  waste  arises  ftom 
mere  nt^igence,  and  want  of  sulBcient  care  in  separations.  3  Blk.  Com.  223. 
Whttteyer  does  a  lasting  damage  to  the  ilreehold  or  inheritance,  is  waste.  2 
Blk.  281. 

A  better  definition  than  the  foregoing  is,  that  waste  is  the  destruction  of 
such  things  on  the  land,  by  a  tenant  for  life  or  for  yean,  as  aro  not  included 
in  its  temporary  profits.  In  other  words  it  consists  in  such  acts  as  tend  to  the 
permanent  loss  of  the  owner  in  fee,  or  to  destroy  or  lessen  the  value  of  the 
inheritance.  SSIliard  on  Real  Property,  voL  1,  ch.  18,  p.  262,  citing  1  Swift, 
517-8.  And  the  same  author  very  properly  adds  in  a  note :  "  According  to 
this  definition,  the  term  vKUte^  does  not,  per  se,  import  any  thing  wrong  or 
unlawftQ ;  because  it  may,  under  certain  circumstances,  be  lawfiilly  committed. 
Thus,  as  win  be  seen,  a  particular  tenant  may  hold  the  land  '*  without  impeach- 
ment of  waste,"  that  ia,  with  the  privilege  of  committing  waste.  The  word 
however,  is  more  generally  used  in  the  difl'erent  sense  of  an  unauthorized  or 
illegal  destruction  of  timber,  kc  According  to  the  latter  meaning,  we  should 
say  for  a  tenant  to  cut  timber,  Ac.  is  waste,"  according  to  the  former,  **  a 
tenant  cannot  lawftiBy  commit  waste  by  cfUUng  timber^  dke." 

The  following,  of  the  various  species  of  waste,  may  be  thus  stated.  1st. 
Wabtk  to  Hodsk— a  tenant  is  liable  for  waste  to  the  house.  WhUe  v. 
Mayne,  4  Har.  ft  JcbnB.  Rep.  373.  As  suflTering  the  house  to  be  uncovered, 
whereby  the  timber  decays.  7  Com.  Law  Abr.  361,  and  cases  cited.  So  also 
removing  the  windows,  doors,  wainscot,  &c.  to  another  part  of  the  house,  or 
domg  aD3rthing  which  is  prejudicial  to  or  lessens  its  value.  lb,  2d,  To 
Lands. — ^An  act  beneficial  to  lands  iis  not  waste.  Jfiekaon  v.  Andrew^  18 
John&  Rep.  431.  But  converting  wood  into  arable,  or  arable  into  wood,  is 
waste.  Or  cutting  down  the  fruit  trees  in  a  garden  or  orchard.  8  John.  Rep. 
145.  Co.  Litt  63.  Gutting  down  trees  by  tenant  in  dower,  where  the  estate 
is  not  injured,  is  not  waste.  Owen  v.  JSydCj  6  Yerg.  Rep.  334;  Jackson  v. 
Brownson,  7  Johns.  Rep.  227.  But  a  tenant  for  lifo,  or  by  curtesy  or  dower, 
catting  oalc  trees  for  sale,  and  not  for  use  on  the  premises,  is  waste.  Fadel" 
ford  V.  PoiSi^wd^  7  Pick.  Rep.  162 ;  Ccwmt  v.  Shepard^  16  Mass.  Rep.  164; 
W«»  V.  T&umamd,  1  Pick.  Rep.  21.  3d.  To  Gabdbns,  Woods,  Pabks,  Ac- 
It  is  waste  to  dig  up  strawberry  beds  in  a  garden.  WeiherittY,  EoweOs,  1  Camp. 
227.  Or  cutUng  down  the  trees  in  a  garden  or  orchard.  Waste  defined.  2 
Roll  Abr:  317,  per  Haywood,  J. 
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What  acts  are  2ndly,  to  consider  under  what  drcmnstances,  and  for  and 
em    was  .  gg^j^^^  what  persons  a  court  of  equity  interposes  to  restrain 

With  regard  to  the  catting  down  of  timber,  it'  has  been  held  in  several  of 
the  states,4^at  the  strict  rules  of  the  English  law  are  not  adopted  in  this 
country.  Thus  in  Vermont,  New  York  and  Ohio,  if  the  land  is  whoUj  wild 
and  uncultivated,  the  tenant  may  dear  a  part  of  it  for  cultivation ;  leaving, 
however,  enough  for  the  permanent  use  of  the  farm,  which  is  a  point  of  &ct 
for  the  jury ;  and  consistent  with  good  husbandry.  So  in  North  Carolina, 
the  tenant  may  clear  sufficient  land  to  fomish  support  for  his  family ;  and  a 
dowress  may  cut  timber  to  make  into  staves  and  shingles,  if  this  is  the  com* 
mon  and  only  beneficial  use  of  the  land.  So  in  New  Hampshire,  the  con- 
sumption of  necessary  fuel  at  the  residence  of  the  widow,  cut  from  the  dower 
land,  she  not  residing  thereon,  is  not  waste.  So  in  Maine,  it  is  not  waste  to 
cut  wood  for  necessary  fuel  and  repairs.  So  in  Pennsylvania^  Virginia  and 
Tennessee,  tenants  in  dower  have  been  allowed  to  dear  wild  lands,  not  ex- 
ceeding (in  the  former  state)  a  just  proportion  of  the  whole  tract  It  has 
already  been  stated,  that  in  several  of  the  states  a  widow  is  not  dowable  of 
of  wild  lands,  for  the  reason  that  they  would  be  of  no  benefit  to  her,  as  the 
dearing  of  them  would  be  waste.  Walk.  Intro.  278 ;  Jackson  v.  BrmoriBon, 
*l  John.  227  ;  Parkins  v.  Coxsy  2  Hayw.  339 ;  BaMantine  v.  Poyner,  2  Hayw. 
110 ;  HaaHnga  v.  Orvmckieton,  3  Yeates,  261 ;  N.  H.  Rev.  St  329 ;  Pur.  Dig. 
221 ;  FwdJay  v.  Simik,  6  Munf  134;  Crouch  v.  Puryear^  1  Rand.  258;  Otoen 
V.  JJycfe,  6  Yer.  334;  Eickman  v.  Irvine^  3  Dana»  123 ;  26  Wend.  116 ;  Me. 
Rev.  St  393 ;  AUen  v.  McC</y,  8  Ohio,  418.    (See  ch.  9,  &  12,  n.) 

Where  the  timber  is  induded  in  a  lease,  the  lessee  may  have  trespass  against 
the  lessor  for  felling  the  trees,  and  the  lessor's  waste  against  the  lessee.  And 
if  a  stranger  fell  them,  each  may  have  his  own  appropriate  action.  When 
the  trees  are  expressly  excepted,  the  lessor  has  an  implied  power  of  going  on 
the  land  to  fell  them,  and  may  sue  the  lessee  for  any  ii\jury  done  to  them. 
Where  the  timber  is  neither  expressly  induded  nor  exduded,  it  would  seem 
that  the  tenant  has  the  right  to  have  it  continued,  but  no  right  to  cut  it  down, 
unless  waste  is  expressly  authorized.  11  Rep.  48,  a;  Pom/ret  v.  Bicroft,  1 
Saun.  322,  n.  6 ;  Foster  v.  SpooMTj  Oro.  EUz.  18 ;  ffeydon  v.  Smith,  Godb. 
178;  Jackson  v.  CkUoTy  5  Ves.  688. 

Timber  trees  are  those  used  for  building,  and  the  question  is  one  of  local 
usage.  Thus,  where  birch  trees  were  used  in  a  certain  county  for  buildings  of 
a  mean  kind,  it  was  held  waste  to  feU  them.  So  borae-chesnuts  and  pines. 
But  it  is  also  waste  to  cut  those  standing  in  defence  of  a  house,  though  not 
timber,  as,  for  instance,  willows,  beecli,  maple,  Ac,  or  to  cut  trees  for  fiiel, 
where  there  is  sufficient  dead  wood ;  or  to  stub  up  a  quickset  thorn  fence.  So 
it  is  waste  to  lop  timber  trees,  and  thereby  cause  them  to  decay;  or  to  destroy 
or  stub  up  the  young  germins  or  shoots ;  or  to  cut  down  fruit  trees  growing  in 
the  garden  or  orchard ;  but  not  those  growing  elsewhere.  Dyer,  66,  a ;  Co. 
Lit  &3,  a;  Chmiberiand's  ease^  Moore^  812;  Jackson  v.  Brotonson,  7  John. 
234 ;  Chandos  v.  Talbot,  2  P.  Wms.  606 ;  Bex  v.  iftnc/un,  3  Burr.  1308. 

It  is  said,  in  places  where  timber  is  scant,  it  may  be  waste  to  cut  such  trees, 
as  are  not  commonly  reckoned  to  be  timber.  On  the  other  hand,  upon  a  simi- 
lar prindple,  it  has  been  held  not  to  be  waste,  in  Massachusetts,  to  cut  oaks 
for  fire-wood,  these  trees  being  very  abundant,  and  commonly  used  for  this 
purpose.  But  it  is  waste  to  cut  timber-trees  and  exchange  them  for  fire-wood, 
especially  if  the  latter  might  be  otherwise  obtained.    Padslfifrd  v.  Peuieffbrd, 
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the  commission  of  waste ;  and  8dly,  to  show,  as  conseqnen-  y^**  *<?*«  «» 

deemod  waste* 

tial  to  it,  in  what  manner  it  compels  an  account,  or  directs 

7  Pick.  152 ;  Jiiehardbfm  ▼.  Y&rk^  2  ShepL  216.  (HiUiard  on  Beal  Flropeitjr, 
ToL  1,  p.  263,  264,) 

A  tenant  in  dower  may  dear  woodland  assigned  to  her  in  dower,  without 
being  guQty  of  waste,  provided  she  does  not  exceed  the  relatiye  proportion  of 
deared  land  considered  as  to  the  whole  tract  Eastings  v.  CmndUeton^  3 
Yeates'  Rep.  261.  A  lessor  cannot  maintain  awrit  of  waste,  nor  an  action  on  the 
case  in  the  nature  of  waste,  for  trees  blown  down  bj  the  winds,  and  oat  up  and 
converted  by  the  lessee,  whether  he  be  the  owner  of  the  inheritance  or  other- 
wise. Shult  V.  Barker^  12  Serg.  ft  Rawle,  272.  In  Pennsylvania,  by  the  act 
of  the  27th  of  March,  1833,  Na  60,  sea  3,  quarrying  and  mining,  are  waste. 
Brown  v.  (XBrien,  4  Penn.  Law.  Jour.  454,  Hays,  P.  J.  Where  a  purchaser 
having  his  election  to  restore  certain  articles  of  personal  property,  makes  an 
offer  to  do  so,  which  the  vendor  refuses  to  accept,  the  purchaser  is  not  tliere- 
after  responsible  for  any  waste  or  damage  the  property  may  sustain  without 
his  wilful  misconduct  WUUarna  v.  Pricey  5  Munf.  Rep.  507.  The  law  of 
waste  in  its  application  here^  must  be  varied  and  accommodated  to  the  cir* 
cumstances  of  our  new  and  unsettled  country.  Findlay  v.  SmUh  etux,(i  ICunC 
134.  It  is  not  waste  in  a  tenant  in  dower  of  coal  lands  to  take  coal  to  any 
extent  from  a  mine  already  opened,  or  to  sink  new  shxifts  into  tbe  same  vein 
of  coaL  Crottch  v.  Pwryear,  1  Rand.  Rep.  253.  The  tenant  may  penetrate 
through  a  seam  already  opened  and  dig  into  a  new  seam  that  lies  under  the 
first  lb.  The  use  of  wood  for  the  common  purposes  of  the  estate,  is  not 
waste ;  therefore,  where  land  is  annexed  to  a  furnace,  cutting  wood  for  it  is 
no  waste;  it  is  using  the  land  in  the  ordinary  mode.  Den  v.  Kinney^  2 
Southard's  Rep.  552.  Dig^g  away  the  green  sward  on  the  bank  of  a  river, 
and  cutting  down  the  trees  theften,  so  as  to  expose  it  to  be  washed  by  the 
river,  is  waste.     Scudder  v.  Trenton  DeL  FaXts  Co,  Sax.  Oh.  Rep.  694. 

At  common  law,  the  tenant  was  answerable  if  the  house  or  other  buildings 
on  the  premises  were  destroyed  by  fire  through  bis  carelessness  or  negligence ; 
and  he  must  rebuild  in  a  convenient  time,  at  his  own  expense.  Co.  Litt  53, 
where  it  is  said  that  bummg  the  house  by  negligence  or  mischance,  is  waste. 
And  1  Yes.  462,  where  it  is  held  that  the  destruction  of  the  bouse  by  fire  is 
waste,  and  the  tenant  must  rebuild.  The  Statute  of  6  Anne,  a  31,  guarded 
the  tenant  from  the  consequences  of  accidental  misfortune  of  that  kind,  by  de- 
claring that  no  suit  should  be  brought  against  any  person  in  whose  house  or 
cluunber  any  fire  should  accidentally  begin,  or  any  recompense  be  made  by 
such  person  for  any  damage  suffered  or  occasioned  thereby.  "  There  does  not 
i^pear,"  says  Kent,  (4  Kent's  Com.  82 J  "to  have  been  any  question  raised 
and  judicially  decided  in  this  country,  respecting  tbe  tenant's  responsibility  for 
accidentia  fires,  as  coming  under  tbe  bead  of  this  species  of  waste.  I  am  not 
aware  that  the  Statute  of  Anne  has,  except  in  one  instance,  (New  Jersey,) 
been  formally  adopted  in  any  of  the  states.  It  was  intimated  upon  the  argu- 
ment  in  tbe  case  of  Wkiie  v.  Wagner^  4  Harr.  &  Johns.  Rep.  381,  385,  that 
tbe  question  has  not  been  decided ;  end  conflicting  suggestions  were  made  by 
counsel  Perhaps  tbe  universal  silence  in  our  courts,  upon  the  subject  of  any 
sQch  responsibility  of  tenant  for  accidental  ^es,  is  presumptive  evidence  that 
the  doctrine  of  permissive  waste  has  never  been  introduced  and  canied  to  that 
extent  in  the  common  law  jurisprudence  of  the  United  States." 
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What  acts  are  the  application  of  timber  wrongfully  cut,  or  accidentally 

deemed  waste.  ^^^^^^^ 

The  consideration  of  the  Mode  in  which  injunctions  to  stay 
waste  are  obtained  and  dissolved,  will  be  deferred  to  the  con- 
cluding part  of  this  treatise,  where  the  decisions  upon  the 
practice  of  the  courts  in  this  and  other  cases  of  Special  In- 
junction  will  be  fully  noticed. 


Waste,  wliich  is  of  two  sorts.  Voluntary  and  Permissive^  is 
defined  by  Lord  Coke  to  be  spoil  or  destruction  in  houses, 
gardens,  trees  or  other  corporeal  hereditaments,  to  the  disin- 
herison of  him  that  hath  the  remainder  in  fee  simple  or  fee 
r*1801  taiL(a)    By  the  *feudal  law,  where  feuds  were  originally 

granted  only  for  life,  the  commission  of  waste  by  the  vassal 
was  a  cause  of  deprivation.(6)  By  our  common  law  it  was 
only  punishable  in  three  persons : — Guardian  in  Chivalry, 
Tenant  in  Bower,  (and  though  some  doubt  has  been  enter- 
tained as  to  the  last,)(c)  Tenant  by  Curtesy. [1]  The  statutes 
of  Marlbridge,(c3?)  and  of  Gloucester,(e)  afterwards  extended 

(a)  Co.  Lit  53,  a. 

(6)  Craig,  38.    Wright,  4i.    2  BL  Com.  282. 

(c)  Reg.  Y2,  Bro.  Ab.  Tit  Waste,  88.    2  Inst.  301.    2  BL  Com.  282. 

(d)  52  H.  3,  a  23. 

(e)  6  Edw.  1,  c.  5. 

[1]  Bj  the  common  law,  the  acUon  of  waste  did  not  lie,  except  against  those 
who  came  to  their  estates  b  j  act  of  laWy  as,  tenants  by  the  ciirtes7,  or  in  dower. 
For  as  the  law  gave  the  estate,  withont  and  even  against  the  will  of  the  party, 
it  was  reasonable  that  the  reversioner  shonld  have  this  remedy  for  the  protec- 
tion of  the  inheritance.  And  hence  this  action  lay  against  such  tenant,  as  long 
as  he  lived,  even  for  waste  done  by  one  to  whom  he  had  assigned  over  his 
etitate ;  and  did  not  lie  against  the  assignee,  who  was  deemed  only  his  servant 
Which  law,  says  Lord  Coke,  oontinneth  to  this  day.  The  statutes  of  Marl- 
bridge  and  of  Gloucester  gave  the  action  of  waste,  in  general  terms,  against 
every  tenant,  holding  in  any  manner  for  life  or  years;  but  this  was  held  not 
to  supersede  nor  affect  the  remedy  already  existmg  by  the  common  law,  which 
is  always  esteemed  the  safer  and  better  remedy.  But  if  the  heir  grants  away 
the  reversion,  and  the  tenant  also  assigns  his  estate,  the  assignee  attorning  to 
the  grantee  of  the  reversion,  a  neic  estate  for  Ufs  ib  thus  created  hp  ad  of  (he 
parties.  The  remedy  at  common  law  is,  therefore,  gone,  and  the  action  ot 
waste  lies  only  by  force  of  tlio  statute,  and  hence  it  lies  agiunst  the  wrong 
doer  himself.  So,  if  the  heir  grants  away  the  reversion,  and  the  tenant  in 
dower  or  by  the  curtesy  attorns  to  the  grantee,  a  new  estate  for  life  is  here 
created  by  act  of  the  parties,  and  the  grantee  of  the  reversion  can  sue  only 
u^n  the  statute,  the  remedy  at  common  law  having  ftuled. 
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the  protection  of  the  writ  of  waste,  which  lay  at  common  Y^^  "^  "* 

1  n     t-n         1  /»  /  \i-m  dDemod  waste. 

law,  to  tenants  for  life  and  tenants  for  years.(a)[2J 

(a)  A  modem  author,  whose  writings  are  extremely  valushle  for  the  exten- 
siTe  research  which  thej  evince,  has  cited  a  passage  from  Bracton,  (Lib.  4,  a 
18,)  to  show  that  both  tenants  for  life  and  other  fanners  were  punishable  at 
common  law,  and  that  these  statutes  were  onlj  enacted  in  affirmance  of  it 
(Beeve's  Hist  of  the  English  Law,  toL  1,  186,  yoL  2,  1Z,  74,  148,  n.)  It  must 
be  admitted  that  the  citation  from  Braoton  supports  the  doctrine  contended  for. 
This,  bowev^  is  probably  the  only  pasaage  in  any  author,  where  it  is  so  laid 
down.  On  the  other  side  we  have  the  ^authority  of  Lord  Ook^  repeated  in 
sereral  paits  of  his  writings:  who  has  been  followed  by  every  author  that  has 
treated  upon  tho  subject,  and  every  judge  who  has  had  ocoasioa  to  aUnde  to 
it:  we  have  two  statutes  at  a  period  when  it  is  highly  improbable  that  the 
legislature  should  have  passed  laws  to  enact  what  was  already  admitted ;  and 
if  doubts  had  existed  upon  the  subject,  we  should  either  have  heard  of  them 
from  the  preaoibles,  or  some  declaratory  language  in  the  statutes  themselves, 
or  they  would  have  been  noticed  by  contemporary  writers.  Lastly,  the  reason 
that  is  always  given  for  this  diversity,  viz.,  "  that  the  estate  of  the  three  former 
was  created  by  the  law  itself  which,  therefore,  gave  a  remedy  against  them ; 
but  that  the  latter  came  in  by  the  demise  and  lease  of  the  owner  of  the  fee, 
who  m^ht  have  provided  against  the  commission  of  waste,''  is  so  satisfactory, 
that  perhaps^  upon  the  whole,  it  may  not  be  considered  as  too  hazardous  a 
conjecture  that  the  passage  in  Bracton  is  erroneous. 

[2]  The  reason  of  this  was,  that  the  estates  mentioned  in  the  text  were  crea- 
ted by  the  act  of  the  law  itself  which,  therefore,  gave  a  remedy  against  them ; 
but  tenants  for  life,  or  for  yeara^  camo  in  by  the  demise  and  lease  of  the  owner 
of  tlio  fee,  and  therofofe  he  m^ht  have  provided  against  the  committing  of 
waste  by  his  leasee,  and  if  be  did  not  it  was  his  own  default.  But  in  favor  of 
tlie  owners  of  the  inheritance,  tiie  statutes  of  Marlbridge,  52  Hen.  3d,  c.  33, 
and  of  Gloucester,  6  Edward  1,  c.  5,  provided  that  the  writ  of  waste  shall  not 
only  lie  against  tenants  by  curtesy,  and  those  in  dower,  but  against  ono  holding 
for  life  or  years.  So  that  all  tenants  merely  for  life,  or  for  any  less  estate 
made  punishable  or  liable  to  be  impeached  for  waste,  botli  voluntary  and  per- 
missive; unless  their  leases  were  without  impeachment  of  waste;  that  is, 
with  a  provision  or  protection  that  no  man  shall  sue  liim  for  waste  committed. 

2  Blk.  Com.  283.  Upon  this  subject,  Mr.  Kent  observes  that  though  Lord 
Coke  in  his  comment&ries  (2  Inst.  299)  frequently  said,  and  it  was  so  declared 
by  the  King's  Bench  in  the  Countess  of  Shrewsbury's  case,  6  Co.  13,  that 
waste  would  not  lie  at  common  law  against  the  lessee  for  life  or  years ;  yet 
that  Mr.  Beeve,  (Beeve's  Hist  of  £ng.  Law,  vol.  2,  73,  148,)  who  was 
thoroughly  read  m  the  ancient  English,  insists  that  the  common  law  provided 
a  remedy  against  waste  by  all  tenants  for  life  and  for  years,  and  that  the  sta- 
tute of  Glouoester  only  made  the  remedy  more  specific  and  certain.  4  Kent's 
Com.  79,  80. 

The  punishment  for  waste  committed  was,  by  common  law,  and  the  statute 
of  Marlbridge,  only  single  damages;  except  m  the  case  of  a  guardian  who 
also  forfeited  his  wardship  by  the  provisions  of  the  great  charter.  But  the 
■tetute  of  Gloucester  directs  that  the  other  four  species  of  tenants  shall  lose 
and  forfeit  the  place  wherein  the  waste  is  committed,  and  also  treble  damages 
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What  acts  are  *W*aste  in  timber  consists  in  cutting  down,  lopping,  top- 
deemed  waste.  p.^g  ^j.  j^^jjg  g^^y  ^^  whereby  it  may  be  brought  to  de- 
Waste  in         cay.(a)[l]     Oak,  ash  and  elm  are  timber  in  all  places,(6)  and 


treea 


(a)  Co.  Lit.  63,  a. 

(6)  lb.     2  RoU.  Ab.  814    Dy.  65,  a. 


to  him  that  hath  the  inheritanoe.  The  expression  of  the  statute  la,  '*  he  shall 
forfeitthething  which  b& hath  wasted;"  and  it  was  held  that  under  these 
words,  the  place  was  also  included.  2  Inst  303.  And  if  waste  be  done 
sparsim,  or  here  and  there,  all  over  a  wood,  the  whole  wood  shall  be  recovered ; 
or  if  in  several  rooms  of  a  house,  the  whole  house  shall  be  forfeited,  (Co. 
Litt  54 ;)  it  being  impracticable  for  the  reversioner  to  enjoy  only  the  identical 
places  wasted,  when  lying  interspersed  with  the  other.  But^if  waste  be  done 
only  in  one  end  of  a  wood,  (or  perhaps  in  one  room  of  a  hpuse,  if  that  can  be 
conveniently  separated  from  the  rest,)  that  part  only  is  the  loeua  vcutatuSf  or 
thmg  wasted,  and  that  only  shall  be  forfeited  to  the  reversioner.  2  Blk.  Com. 
283,  284. 

"The  provision  in  the  statute  of  Gloucester  giving,  by  way  of  penalty,  the 
forfeiture  of  the  place  wasted,  and  treble  damages, '^  says  Kent,  (4  Kent's  Com. 
80,)  "  was  re-enacted  in  New  York,  New  Jersey  and  Virginia,  and  it  is  the 
acknowledged  rule  of  recovery  in  some  of  the  other  states  in  the  action  of 
waste.  It  may  be  considered  as  imported  by  our  ancestors  with  the  whole 
body  of  the  common  and  statute  law  then  existing,  and  applicable  to  our 
local  circumstances.  As  far  as  the  provisions  of  that  statute  are  received  as 
law  in  this  country,  the  recovery  in  the  action  of  waste  for  waste  done  or  per- 
mitted, is  the  place  wasted  and  treble  damages ;  but  the  writ  of  waste  has 
gone  out  of  use  and  a  special  action  on  the  case  in  the  nature  of  waste,  is  the 
substitute ;  and  this  latter  action  which  has  superseded  the  common  law  re- 
medy, relieves  the  tenant  from  the  penal  consequences  of  waste  under  the 
statute  of  Gloucester.  The  plaintiff  in  this  action  upon  the  case,  recovers  no 
more  than  the  actual  damages  which  the  premises  have  sustained.*'  See  4 
Mass.  Rep.  563 ;  4  Harr.  &  Johns.  391 ;  Chase's  Statutes  of  Ohio,  vol.  2, 1316 ; 
Oammeron  &  Norw.  N.  0.  Kep.  26;  Danes'  Abr.  vol.  3,  c  78,  art  11,  sec.  2, 
art  13,  sec.  3,  4,  5,  art  14,  sec.  2 ;  Jackson's  Tr.  on  Real  Actions,  340 ;  Mass* 
Rev.  St  of  1835;  Fadd/ord  v.  Padel/ard,  1  Pick.  Rep.  152;  Saekeii  v. 
SaekeUy  8  Pick.  Rep.  309. 

The  statutory  enactments  on  this  subject  differ  in  the  several  states.  See 
N.  T.  R«v.  Stat  vol.  2,  p.  428,  429,  3d  ed.;  Ehner's  N.  J.  Dig.  p.  593 ;  Tate's 
y&  Dig.  p.  51*7,  518 ;  Laws  of  North  Carolina^  vol  1,  p.  609 ;  Laws  of  Ken- 
tucky, vol  2,  p.  1530,  tit  178;  Rev.  Stat  of  Rhode  Island,  1844,  p.  186; 
Rev.  Stats,  of  Mass.  ch.  105,  sec.  1 ;  Rev.  Sts.  of  Maine,  ch.  129,  sec  1 ;  Dor- 
sey's  Laws  of  Maryland,  vol  1,  p.  224,  225.  The  remedy,  in  Maryland,  is  by 
injunction,  with  the  penalty  of  double  damages  for  disobeying  it ;  Rev.  Stats, 
of  New  Hampshire,  1842,  ch.  165,  sec  7;  Rev.  St  Illinois,  1833,  p.  237; 
Rev.  St  of  Ohio,  1841,  ch.  42,  sec  15;  Rev.  Stet  of  Indiana,  1843,  part  2, 
ch.  28,  sec.  106;  Howard  k  Hutehinson's  Dig.  of  Mtssissippt,  ^.  351 ;  Rev. 
Stets.  of  Yermont,  1839,  ch.  51,  sec.  14. 

[1]  Waste  consists  in  fdUng  timber  frees,  except  for  estovers,  because  tiiey 
are  not  deemed  part  of  the  annual  produce  of  the  land,  but  belong  to  the 
owner  of  the  inheritance ;  therefore  the  tenant  for  life  has  only  a  qualified 
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bj  the  custom  of  different  ooantrie»,  biich,  beacb,  walnut,  wil-  What  acta  are 
low,  hornbeam,  blackthorn,  &c.  ;(a)  the  Ofutting  of  many  sorts  ^^^^  ^'®*®- 

(a)  Co.  lit  63,  a.  Mo.  812;  2  Roll  Ab.  81T,  819;  Cro.  Jac.  126,  Cro.  Car. 
531 ;  6  Com.  Dig.  505 ;  2  P.  W.  606. 

property  in  them,  aa  &r  as  they  afford  him  ahade  and  shelter,  and  a  right  to 
take  the  mast  and  frait.    1  Inst  53  a     11  Rep.  48  b. 

In  the  case  of  leaaea  for  Urea,  where  the  timber  is  included,  if  the  lessor 
fells  the  trees,  the  leasee  may  maintain  an  action  of  treepasa  against  him,  and 
will  be  entitled  to  reoover  damages  adequate  to  the  bes  he  sustains ;  because 
the  lessee  has^  by  his  lease,  a  particular  interest  in  the  trees,  such  as  the  mast 
and  fruit  of  them,  and  shade  and  shelter  for  his  cattle ;  and  may  lop  them,  if 
they  be  not  thereby  injured.  But  the  property  of  the  body  of  the  trees  remains 
in  the  lessor,  as  parcel  of  his  inheritance ;  who  may  punish  the  lessee  in  an 
action  of  waste,  if  he  fells  or  damages  any  of  them.  So  that  both  the  lessor 
and  lessee  have  an  interest  ui  the  trees ;  therefore  if  a  stranger  cuts  them  down, 
each  of  them  shall  have  an  action  against  him,  to  recoTer  their  respectiTO  loss. 
11  Rep.  48  a.    1  Saimd.  322  n.  5.    LUOe  v.  PaUsier,  3  GreenL  6. 

Where  the  trees  are  excepted  in  the  lease,  which  is  usually  done,  the  lessee 
has  no  interest  whatever  in  them ;  and  the  lessor  may  have  an  action  of  tres- 
pass against  him,  if  he  either  fells  or  damages  them.  Thd  lessor  has  also  a 
power,  as  incident  to  the  exception,  to  enter  upon  the  land,  in  order  to  fell 
and  take  away  the  treea;  though  this  power,  fiyr  the  greater  caution,  is  often 
expressly  resenred.  Foster  ▼.  Spooner,  Cro.  Eliz.  18.  JSbydon  v.  Smiihy  Godb. 
173.    Jaekstm  y.  Cator,  5  Yes.  688. 

Birch  trees  are  considered  timber  in  Yorkshire  and  Cumberland.  Cumber' 
land's  aucy  Moore,  812.  Finder  r.  Spencer^  Noy,  30.  Beech,  cherry,  and 
aspen,  in  Buckinghamshire.  Co.  Lit.  53  &  Afum,  2  Roll,  Rep.  83.  Aubrey 
T.  FiOier,  10  Sast,  446.  Wrighi  y,  Fbwie,  GwilL  Tithe  Ca.  35*7.  Bibye  t. 
JSzixiey,  Bunb.  192.  Beech  also  in  Gloucestershire,  (Rex  ▼.  Minchin  Hampton  ^ 
3  Burr.  1309.  AhboU ▼.  Hkiks,  1  Wood.  Tithe  Ca.  319.  WeXbojiJcY,  Haytvard^ 
3  Wood.  512,)  and  Bedfordshire.  BOn/e  v.  Husdey,  2  Wood.  237.  Beech  and 
willow  in  Hants.  •  XaK/ieU  v.  Oowper,  1  Wood.  330.  Ouffley  v.  Findar,  Hob. 
219.  In  some  places;  whitethorn,  holly,  (Finder  v.  Spencer,  Koy,  30.  1  Inst. 
53  a.  note  10,)  blackthorn,  (Cook  r.  Oook,  Cro.  Car.  531,)  horse  chestnut,  lime, 
yew,  walnut^  crab,  and  hornbeam,  (Duke  of  Chamdos  v.  IbXbot,  2  P.  Will.  606. 
WaJton  T.  Tryon,  Gwill.  832,)  in  other  districts,  pollards  or  other  timber  trees 
which  have  been  lopped  are,  contrary  to  general  estimation,  also  considered 
timber.  Saby  ▼.  udyns,  Plow.^70.  Anon.  Gwill.  166.  Duke  (^  Chandos  ▼. 
Tidbotj  ttMtfefpro. 

If  a  tenant  for  life  tops  timber  treee,  or  does  anything  else  which  causes 
them  to  decay,  it  is  waste.  So  if  he  suffers  the  young  germins  or  shoots  to 
be  destroyed,  or  stube  them  up.    1  Inst.  53  a.    Dyer,  66  a. 

Lord  Coke  says  that  cutting  down  willows,  birch,  beech,  asp,  maple,  or  the 
like,  standing  in  the  defence  and  safeguard  of  a  house,  is  waste;  as  also  the 
stubbing  up  aqnidcest  fence  of  whitethorn,  or  suffering  it  to  be  destroyed.  He 
also  states  that  cutting  dead  wood  is  not  waste;  but  that  turning  of  trees  to 
ooala  for  fUel,  when  there  is  snfikaent  dead  wood,  is  waste.  But  it  seems  to 
be  now  settled  that  if  a  bore  tenant  for  life  cuts  down  decayed  Urnber,  it  is 
waste.    Ferroi  r.  Petrot,  8  Atic.  94;  and  see  Whi^Uld  r.  Bewit,  2  P.  Will. 
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What  acta  are  Qf  trees  whicli  are  otherwise  not  timber,  as  hornbeams,  ha- 
'  zels,  willows,  sallows,  &c.  will  from  the  situation  in  which 

240,  S.  C.  3  Jb.  266;  see  also  Wickham  t.  Wickham^  19  Yea  419.     1  Inst 
53  a. 

All  tenants  for  life  have  a  right  to  cut  down  coppices  and  underwoods  at 
seasonable  times,  according  to  the  custom  of  the  country ;  for  no  advantage 
can  arise  to  a  tenant  for  life  from  woods  of  this  kind,  but  by  the  sale  of  them. 
It  was,  however,  held  in  a  modem  case,  that  a  tenant  for  life  has  no  property 
in  the  underwood  till  his  estate  comes  into  possession ;  and  cannot  have  an 
account  of  what  was  cut  wrongftiUy  by  a  preceding  tenant  Fiifot  v.  BuUot^ 
1  Yes.  jun.  479.  As  to  what  may  be  considered  underwood  the  reader  is 
referred  to  the  King  v.  Ferrybridge^  the  reporter's  note  and  the  cases  there 
cited.     1  Bam.  k  Cress.  3*75,  379. 

What  would  be  waste  in  England,  is  not  always  so  here.  Lessees  in  that 
country  are  not  prohibited  from  cutting  wood  upon  the  demised  premises  alto- 
gether. The  prohibition  in  prindpk  extends  no  further  in  this  respect  than  it 
does  here.  In  England,  that  species  of  wood  which  is  denominated  timber 
shall  not  be  cut  down  because  felling  it  is  considered  an  injury  done  to  the 
inheritance,  and  therefore  waste.  Here,  from  the  different  state  of  many  parts 
of  our  country  timber  may,  and  must  be  cut  down  to  a  certain  extent,  but  not 
so  as  to  cause  an  irreparable  injury  to  the  reversioner.  To  what  extent  wood 
may  bo  cut  before  the  tenant  is  guilty  of  waste,  must  be  left  to  the  sound 
discretion  of  a  jury,  imder  the  direction  of  the  court,  as  in  other  cases.  What 
kind  of  wood  in  England  is  deemed  to  be  timber,  depends  upon  the  custom  of 
the  country.  Wood  which  in  some  counties,  is  called  timber,  is  not  so,  in 
others.  (Co.  Litt  53;  Bac.  Abr.  tit  Wtute;  Comyn.  Waste;  2  P.  Wms.  606; 
Craise^s  Dig.  tit  3,  S.  18,  19;  Chuntess  of  CfumberkuuFs  com,  Mooro*8  Rep. 
812 ;  Co.  Litt  636 ;  Oook  v.  Cook,  Cro.  Car.  531 ;  Cro.  Jac.  126  n.)  So  a  lessee 
of  years  is  entitled  to  reasonable  estovers;  but  he  is  guilty  of  waste,  if  he  cuts 
green  trees  when  there  is  dry  wood  su£Qcient  So  again,  if  there  be  a  tenant 
for  life  without  impeachment  of  waste,  he  may  cut  down  all  sorts  of  timber, 
and  convert  them  to  his  own  use;  but  if  he  wantonly  cuts  timber  which  serves 
for  ornament  or  shelter,  or  which  is  not  fit  to  be  felled,  he  is  punishable  for 
waste.  The  principle  upon  which  all  these  cases  rest,  is  tlmt  whenever  wood 
has  been  cut  in  such  a  manner  as  materially  to  prejudice  the  inheritance,  it  is 
waste.  Jackson  v.  Brovmaon,  7  Johns.  Rep.  227,  Per  Yan  Ness,  J.  In 
Pennsylvania,  a  tenant  in  dower,  may  clear  woodland  assigned  to  her  in  dower, 
without  being  guilty  of  waste,  provided  she  does  not  exceed  the  relative  pro- 
portion of  cleared  land  considered  as  to  the  whole  tract  Eastings  r.  Orune- 
klebm,  3  Tates'  Rep.  251.  In  Conner  v.  S^gikerd,  15  Mass.  Rep.  164,  tlie 
court  seemed  to  be  in  favor  of  the  strict  English  mle;  while  recently,  in 
Pynchon  v.  Steams,  11  Met  Rep.  304,  the  more  liberal  doctrine  prevailed. 

A  lessee  covenants  not  to  cut  down,  destroy,  or  carry  away  any  more  wood 
or  timber  than  would  be  actually  used  and  employed  on  the  &rm,  or  that  he 
would  not  make  any  manner  of  waste,  sale,  or  destraction  of  the  wood  or 
timber;  he  commits  waste  if  he  cots  down  and  uses  wood,  growing  on  the 
demised  premises.  Livingston  v.  Reynolds^  26  Wen.  Rep.  115.  If  the  leasee 
or  his  assignees  cut  down  wood,  in  such  a  manner  as  to  injure  the  inheritance, 
it  is  waste.  Jackson  ex  dem.  Church  v.  Bronson^  7  Johns.  Rep.  227.  Wliere 
wild  and  uncultivated  land  wholly  covered  with  wood  and  timber,  is  leased, 
the  lessee  may  f^ll  part  of  the  wood  and  timber,  so  as  to  fit  the  land  for  colti- 
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they  are  planted  (as  if  they  support  a  bank,  *or  grow  within  ''^a*  acts  «« 
the  sight  of  and  protect  a  house)  be  considered  waste.(a)[l] 
Anything  tending  to  the  destruction  of  the  subject  demised 
is  waste ;  thus,  though  the  lessee  may  cut  underwood,  yet 
the  eradicating  it,  or  cutting  it  at  unseasonable  times,  or  de- 
stroying the  germins,  is  waste.(6)[2]     Where  the  underwood 

(«)  Co.  Lit  53,  a.  Hob.  219. 

(b)  2  BoU.  Ab.  815.    Ck).  Lit  53,  a.  Cro.  Jac.  126. 

yatioD,  without  being  \iable  for  waste ;  but  he  cannot  cut  down  all  the  wood 
and  timber,  ao  as  to  permanently  injure  the  inberitanoe.  Jb,  To  cut  oak  trees 
for  firewood,  where  such  is  the  common  practice,  is  not  waste.  Paddk/ord  v. 
Paddkfordf  7  Pick.  152.  It  is  waste  to  cut  timber  trees  and  sell  them  in  ex- 
diange  fi>r  firewood.  lb.  It  is  not  waste  in  a  tenant  in  dower  to  cut  timber 
on  one  parcel  of  land  to  make  repairs  on  another,  notwithstandmg  the  reversion 
of  the  two  parcels  may  be  in  difibrent  persons.    lb. 

It  seems  that  as  a  tenant  for  life  has  no  property  in  timber  or  underwood, 
till  his  estate  comes  into  possession,  he  cannot  bare  an  account  in  equity,  or 
maintain  an  action  of  trorer  at  law,  for  what  has  been  cut  wrongfully  by  a 
preceding  tenant^  notwithstanding  his  own  estate,  being  without  impeachment 
of  wastes  would  have  entitled  him  to  cut  such  timber  or  underwood  and  put 
the  produce  into  his  own  pocket ;  the  owner  of  the  first  estate  of  inheritance 
at  the  time  when  the  timber  was  cat,  being  the  party  entitled  to  redress  in 
such  case.  Pigoi  r.  BuUoek^  I  Yea.  jun.  484,  WkUfiOd  y.  Bewit^  2  P.  Wms. 
241.  But  a  tenant  for  life  in  remainder,  though  he  cannot  establish  any  pro- 
perty in  timber  actually  severed  during  a  prior  estate,  may  bring  a  bill  to 
restrain  waste ;  and  be  may  sustain  such  a  suit  although  he  has  not  the  imme* 
diate  remainder,  and  notwithstanding  his  estate,  whenever  it  comes  into  pos- 
session, wiU  be  subject  to  impeachment  for  waste ;  for  though  he  will  have  no 
right  to  the  timber,  he  will  have  an  interest  in  the  mast  and  shade  of  the  trees* 
Note  to  2  Blk.  Ck>m.  p.  284. 

[1]  In  England,  the  expression  of  **  timber,"  indndes  oak,  elm  and  ash, 
everywhere ;  and,  by  local  custom,  beech  and  various  other  trees ;  even  trees 
which  are  primariiy  fruit  trees,  as  cherry,  chestnut,  and  walnut;  no  wood, 
however,  is  timber  until  of  twenty  years'  growth ;  as  a  general  rule,  pollards 
would  seem  not  to  be  timber ;  if  sound,  they  may,  however,  be  timber  by  local  > 
custom :  and  the  expression  "timber  and  timber-like  trees,"  would  seem  to 
include  sound  pollards :  and  exception,  in  a  lease,  of  "all  timber  and  other 
tzeesy  but  not  the  annual  finit  thereof,"  would  seem  not  to  indnde  garden  or 
orchard  fruit  treea^  unless  by  local  custom ;  the  term  "  fiiiit"  being  considered  ^ 
to  refer  to  the  mass  of  timber  trees.  Dart's  Vendors  and  Purchasers  of  Real 
Estate,  p.  61.  Jhike  of  Chandos  v.  Hxlbot,  2  F.  Wms.  606;  Foster  v.  Leonard^ 
Cro.  Sliz.  1 ;  Bdbbett  v.  Jiaikes,  Woodfall's  LandL  and  Ten.  457  ;  and  see  2  P. 
Wms.  606 ;  BuSen  v.  Denning,  5  B.  &  C.  842. 

[2]  To  constitute  waste  the  injury  must  be  of  substance  and  material.  Whe- 
ther the  acts  done  are  prqjndicial  to  the  inheritance  is  for  the  jury  to  deter- 
mine. Jackaon  v.  TUMtg,  3  Wend.  Rep.  241.  And  see  Jackson  v.  Brovmoon, 
Y  Johnson  22t ;  Hickman  v.  Irvine^  3  Dana,  123 ;  Parkins  v.  ChxSy  2  Hayw. 
339;  Keder  v.  £astman,  11  Term.  Rep.  293 ;  Paddleford  v.  PaddU/ord,  7  Pick. 
162;  Oi0O| T.  J?yd^  6  Yerg.  344. 
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What  acts  are  is  the  most  important  part  of  tihe  produce,  it  will  not  be 
deemed  waate.  ^^^^  ^  ^^^  timber,  if  necessary  for  its  growth.(a)[3]     And 
if  trees  be  excepted  out  of  a  demise,  waste  cannot  be  commit- 
ted by  cutting  tbem  down.(6) 
[^183]  *The  cutting  ol  trees  is  justifiable  for  Estovers^  as  house- 

bote, hay-bote,  plough-bote,  and  fire-bote.[l]     The  tenant 

(a)  2  Tes,  162.     16  Ves.  176. 

(6)  GoodrigTU  v.  Vivian^  8  East  190. 


[3]  If  a  tenaoi,  by  an  act  of  good  husbandry,  produces  consequences  of  in- 
juiy  which  could  not  reasonably  be  foreseen,  he  shall  not  be  held  guilty  of 
waste.  Thus,  where  a  tenant  diverted  a  creek  into  a  swamp,  whereby  the 
trees  were  killed,  and  the  lessor  lay  by  twenty  years,  during  which  a  new  and 
better  growth  sprung  up ;  held,  no  forfeiture  of  the  lease  for  waste.  Jackson 
V.  Andrew,  18  John.  431. 

[1]  Every  tenant  has  certain  rights  under  his  lease.  Unless  restrained  from 
cutting  wood  altogether,  he  has  a  right  to  house-bote,  fire-bote,  plough-bote, 
and  fbnce-bote.  For  the  purposes  of  fuel,  he  is  bound  first  to  take  the  dity,  fill- 
len  and  perishing  wood ;  for  the  puri>oses  of  erecting  necessary  buUdingSy  he 
has  a  right  to  fell  timber,  and  so  for  the  other  botes.  At  common  law,  no  ten- 
ant can  cut  down  timber,  &c.,  or  clear  land  for  agricultural  purposes^  and  the 
quantity  of  timber  cut  down  never  enters  into  the  consideration,  whether  waste 
has  or  has  not  been  committed ;  but  it  Is  always  tested  by  the  &ct  of  cutting 
timber,  without  the  justifiable  excuse  of  having  done  it  for  house-bote,  fire- 
bote,  plough-bote,  or  fenoe-bote.  A  single  tree  cut  down  without  such  justifi- 
able cause,  is  waste  as  effectually  as  if  a  thousand  bad  been  cut  down ;  and 
the  reason  is,  that  such  trees  belong  to  the  owner  of  the  inheritance,  and  the 
tenant  has  only  a  qualified  property  in  them  for  shade  and  shelter.  I  Cruise, 
62,  63,  tit  3,  §  15  and  18 ;  Jackson  v.  Brownson^  1  Johns.  Rep.  227,  per  Spen- 
cer, J. 

Every  tenant  for  life  is  entitled,  of  common  right,  to  take  reasonable  istovers, 
that  is,  wood  from  off  the  land,  for  fuel,  fences,  agricultural  erections,  and  other 
necessary  improvements.  They  are  estovsria  oedificcmdi,  ardendi,  arandi  et  dao' 
dendi.  But  under  the  pretence  of  estovers,  the  tenant  must  not  destroy  the 
timber,  nor  do  any  other  permanent  injury  to  the  inheritance.  4  Kent's  Com. 
73,  citing  Co.  Litt  41;  ib.  73. 

Every  tenant  for  life  is  entiUed  to  estovers ;  that  is,  to  allowance  of  necessary 
wood,  which  he  may  take  upon  the  land,  without  any  assignment,  unless  re- 
strained by  special  covenants;  for  modtis  et  conventio  tnnamt  legem ;  but  afifirm- 
ative  covenants  do  not  restrain.     1  Inst  41,  b. 

Spelman  says,  the  word  estovers,  estoverittm,  is  derived  fit>m  tiie  French 
word  estc^e^  material ;  it  is  used  in  this  sense  in  the  statute  Westm.  2  c.  26, 
which  gives  an  assise  of  novel  disseisin  de  esioveriis  boscL  It  is  called  boles  in 
the  Saxon  language,  and  is  divided  into  tliree  sorts :  house-bote,  which  is  two- 
fold, estoverium  ardendi  et  aedifioandi;  plough-bote,  esioveriwn  arandi;  and, 
lastly,  hay-bote,  estoverium  daudendi.    Gloss. ;  1  Inst  41,  b.  13  Rep.  63. 

It  was  resolved  in  28  Hen.  YIII.  that  where  a  lessor  covenanted  with 
a  lessee  that  he  should  have  thorns  for  hedges,  by  the  assignment  of  the 
lessor's  bailiff,  the  lessee  might  cut  thorns  without  assignment;  for  what 
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may  take  oak,  elm,  or  ash  for  the  repair  of  the  house;  and  What  acts  aw 

,  1        •  111*  deemed  WBSto. 

It  thej  are  under  sixteen  years  growth,  and  there  is  no  un- 

tlie  law  gives  by  implication  in  the  lease,  that  be  nmy  take  witbont  aasigii- 
ment;  otherwise,  where  the  lessee  covenants  negatively,  that  he  wiU  not  take 
without  aasigament    Dyer,  19,  b.  Hob.  173. 

Tenants  for  life  may  cut  down  timber  trees,  at  seasonable  times,  fisr  the  repa- 
ration of  houses  or  fences;  but  a  tenant  for  life  cannot  cut  down  timber  to 
build  new  houses,  or  to  repair  tliose  that  He  himself  has  improperly  suffered  to 
fiill  into  decay.  And  wiiere  he  cuts  down  more  timber  than  is  necessary,  it  is 
waste,  though  he  asserts  that  he  cut  it  down  to  employ  it  in  future  reparations. 
1  Inst  53  b.  54;  Ym.  Ab.  Waste,  M. 

Jn  an  action  oT  waste,  for  cutting  down  three  hundred  oaks,  the  defendant, 
as  to  two  hundred  of  them,  pleaded  that  the  houses  let  to  him  were  ruinous, 
Ac.,  and  that  he  cut  them  down  to  repair  those  houses;  as  to  the  residue,  that 
he  cut  them  down,  and  kept  them  to  be  used  in  reparations,  tempore  apportunOf 
kc 

The  plaintiff  demurred  in  law,  but  the  court  held  it  no  plea;  for  if  it  should, 
every  &rmer  might  cut  down  all  the  trees  growing  on  the  land,  when  there 
was  not  any  necessity  of  reparations.     Gorges  v.  Stanfield,  Gro.  Eiiz.  593. 

Where  a  tenant  for  life  dies  before  harvest-time,  his  executors  will  be  enti- 
tled to  the  crops  then  growing  on  the  lands^  as  a  return  for  the  labor  and  ex- 
pense of  tiUing  and  sowing  the  ground,  which  the  law  calls  emblements. 
SteiDort  V.  Doughty,  9  Johns.  Ill,  112;  4  Kent's  Comm.  109,  110. 

This  rule  extends  to  every  case  in  which  the  estate  for  life  determines  by 
the  act  of  God,  or  the  act  of  law ;  but  not  where  it  is  determined  by  the  act  of 
the  tenant  Thus,  if  a  woman  who  holds  lands,  durarde  viduitate,  which  is  an 
estate  for  life,  sows  them,  and  afterwards  marries,  she  will  not  be  entitled  to 
eipbleraents,  because  her  estate  determined  by  her  own  act.  Debow  v.  Colfax^ 
5  Halst  128;  Htxat  v.  Watkins,  1  Humph.  498 ;  Olands  coat,  5  Bep.  116. 

If  an  estate  be  made  to  a  husband  and  wife  durmg  coverture,  and  the  hus- 
band sows  the  land,  and  afterwards  they  are  divorced,  causa  prcecontraetus,  the 
husband  will  be  entitled  to  emblements.  For  although  this  suit  is  the  act  of 
the  par^,  ret  the  sentence  which  dissolves  the  marriage  is  the  judgpnaent  of 
the  law;  et  Judicium  reddUur  in  invitwin.  (Hand's case,  5  Bep.  116;  Chuld  v. 
WWwfer,  1  Tyl  409. 

Ifj  however,  a  person  seised  in  fee  of  land  sows  with  grain,  and  after  grants 
it  to  one  for  life,  remainder  over  to  another,  and  the  first  grantee  dies  before 
severance,  the  person  in  remainder  shall  liave  the  com,  and  not  the  executors 
of  the  first  grantee ;  for  the  reason  of  iadustry  and  charge  is  wanting.  Hob. 
132. 

The  word  emblements  only  extends  to  such  vegetables  as  yield  an  annual 
profit;  so  that  if  a  person  who  is  tenant  for  life  plants  fruit  trees  or  oaks, 
ashes,  or  elms,  kc,  or  sows  tlie  ground  with  acorns,  his  executors  will  not  be 
entitled  to  them.  But  if  a  tenant  for  life  dies  in  August^  before  severance  of 
hops,  his  executors  shall  have  them,  though  growing  on  ancient  roots. 

This  determination  was  probably  on  account  of  the  great  expense  of  culti- 
vating the  ancient  roots.  1  Inst  55,  b. ;  Craddock  v.  Riddksharger,  2  Dana, 
206;  Latham  v.  Attoood,  Cro.  Car.  515. 

If  the  tenant  bo  entitled  to  reasonable  estovers  for  firewood,  he  must  first 
use  the  dead  and  dry  trees  on  the  premises,  and  the  cutting  of  green  trees  for 
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What  acta  are  derwood,  it  is  said  that  he  may  take  them  for  fuel.  [2]     He 
'  has  this  privilege  of  common  right,  so  that  a  covenant  that 

such  UBe,  without  necessity,  is  waste.  Clarke  y.  CwmmingSy  6  Bart>.  339. 
If  cutting  timber  otherwise  than  for  reasonable  estoyers  work  a  forfeiture 
under  the  lease,  the  tenant  cannot  justify  such  cutting  by  the  fact  that  ho  bad 
procured  firewood  and  fencing  timber  from  other  lands  owned  by  him,  and  had 
cut  no  more  upon  the  premises  than  would  haye  been  reasonable  estoyers.  lb. 

A  tenant  for  life  has  a  right  to  ^ake  firewood  for  the  use  of  those  who  oo- 
onpy  the  land,  and  for  her  tenants  and  servants  who  do  not  live  on  the  premi- 
ses, so  that  it  be  taken  in  reasonable  quantities,  and  without  injury  to  the  in- 
heritance.    Gardiner  y.  Dering,  1  Paige,  673. 

[2]  It  is  sometimes  laid  down,  that  the  person  who  owns  the  particular 
estate  is  entitled  only  to  the  shade  and  finit  of  the  trees,  together  with  the  usual 
trimmings,  or  as  they  are  called  in  the  books,  "  loppings."  But  it  seems  that 
when  the  particular  estate  is  a  life  estate  the  tenant  may,  of  common  right, 
take  from  the  land  wood  necessary  for  fire  and  fences.  2  Blk.  Com,  122 ;  Co< 
latt  53.  The  tenant  for  life  cannot  justify  cutting  trees  for  firewood,  or  ibr 
fencing,  unless  he  use  the  trees  for  those  purposes  on  the  land.  Coke  Litt  63. 
Cro.  Gar.  693,  II  Coke's  Rep.  82.  If  suitable  wood  for  fire  or  for  repairs  does 
not  grow  upon  the  land,  it  is  in  the  same  way  the  misfortune  of  the  tenant,  as 
if  suitable  grass  or  grain  for  his  use  did  not  grow  upon  it  And  be  can  no 
more  be  warranted  in  cutting  wood  of  one  description,  and  exchange  it  for  wood 
of  another  description,  than  to  cut  and  exchange  it  for  com  and  hay.  A  con- 
clusive reason  against  any  sale  or  exchange  of  trees  by  a  tenant  for  any  pur- 
^  pose,  is  to  be  found  in  the  principle  that  the  title  of  the  trees  where  they  may 
be  cut,  still,  in  all  cases  remains  in  the  reversioner.  1 1  Coke,  82 ;  I  Cruise, 
G2.  t  Johns.  236,  Spencer,  J.  The  tenant  is  only  empowered  to  cut  and  use 
them  for  specific  purposes.  A  sale  by  him  is  a  nullity,  because  he  owns  only 
a  qualified  use.  What  ought  to  be  timber  trees  in  this  country,  and  whether 
they  eyer  can  be  cut  for  agricultural  purposes,  are  questions  of  some  difficulty. 
(7  Bac  Abr.  tit  Wasie;  *l  Johns.  Rep.  233 ;  ElUott  y.  Sm/Uk,  2  New  Hamp. 
Rep.  430.) 

It  was  not  waste  in  a  tenant  for  life,  to  cut  down  timber  trees  for  the  pur- 
pose of  making  necessary  repairs  on  the  estate,  and  so  sell  them  and  purchase 
boards  with  the  proceeds,  for  such  repairs,  provided  this  be  proved  to  be  the 
most  economical  mode  of  making  the  repairs.  Loomia  y.  WQbw^  5  Mason,  13. 
In  this  case,  Stoiy,  J.,  in  summing  up  to  the  jury,  said :  "The  supposed  waste 
in  this  case  is  so  very  small  in  point  of  value,  that  if  a  forfeiture  is  incurred,  it 
must  operate  with  peculiar  seyerity.  The  jury  therefore  ought  clearly  to  see, 
that  the  plaintiff  makes  out  his  case  upon  reasonable  evidence.  The  question 
in  cases  of  this  nature  is,  whether  the  tenant  has  done  any  injury  to  the  inher- 
itance ;  for  the  ayerment  in  the  declaration  is,  that  the  timber  has  been  cut 
down  to  his  disherison.  If,  under  all  the  circumstanoes,  what  has  been  done, 
has  been  for  the  benefit  of  the  estate,  fbr  necessary  repairs,  and  fbr  the  interest 
of  the  remainder-man,  then  there  has  been  no  waste.  Now  it  is  admitted  that 
the  tenant  is  yery  poor  and  had  no  other  means  to  repair ;  and  that  the  re 
pairs  were  indispensable,  and  any  longer  omission  would  haye  been  yery 
injurious  to  the  estate.  The  quantity  of  timber  applied  to  the  repairs  is  not 
pretended  to  be  extrayagant  or  unnecessary.  But  it  is  said,  that  the  same 
timber  whidi  was  cut  down,  ought  to  have  been  applied,  and  not  sold,  and 
that  the  sale  was  ajMTM  waste.    For  this  position  reliance  is  placed  in  a  d- 
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he  may  take  estoyers  without  committing  waste  is  yoid,  and  '^^at  acta  are 
if  there  be  a  coyenant  that  he  may  take  bj  assignment^  it  has 
been  determined  that  he  may  take  vnthouL{d)     There  is  no 
difference  if  the  lessor  coyenants  to  repair,  for  if  he  neglects^ 
the  lessee  may  neyertheless  cut  timber  for  that  purpo8e.(6) 

If  the  tenant  cuts  more  than  is  actually  necessary  for  re- 
pairs, or  if  after  cutting  down  the  trees  he  suffer  them  to  lie 
on  the  ground  and  decay,  it  is  *waste.(c)[l]     It  is  also  a         [*1>8^] 

(a)  Co.  lit  63,  a  Hob.  296,  Cro.  Eliz.  604,  *l  Baa  Ab.  262. 

(b)  BrownL  240;  Ma  33,  pL  80;  *l  Baa  Ab.  261. 
(e)  Co.  Lit  63,  b. 

tatton  fiom  Baa  Abridg.  Waste  F.,  where  it  is  said,  tbat  if  a  leasee  cuts  trees 
and  seUa  them  Ibr  money,  though  with  the  money  he  repairs  the  house,  it  is 
waste.  The  authority  relied  on  in  Baa  Abridg.  is  1  Co.  Lttt  63  h.  The  doc- 
trine there  stated  may  be  good  law,  if  it  be  property  understood  and  limited. 
If -the  catting  down  of  the  timber  was  without  any  intention  of  repairs,  but  for 
sale  geneniUy,  the  act  itself  would  doubtless  be  waste;  and  if  so,  it  would 
not  be  purged  nor  its  diaracter  changed,  by  a  subsequent  application  of  the 
proceeds  to  repairs.  But  if  the  cutting  down  and  sale  were  originally  foit  the 
purpose  of  npaiiB^  and  the  sale  was  an  economical  mode  of  making  the  repairs^ 
and  the  most  for  the  benefit  of  all  concerned,  and  the  proceeds  were  hcna  jUk 
^plied  for  that  purpose,  in  pursuance  of  the  original  intention,  it  does  not  ap- 
pear to  me  to  be  possible^  that  such  a  cutting  down  and  sale  can  be  waste.  It 
would  be  repugnant  to  the  principles  of  common  sense,  that  the  tenant  should 
be  obliged  to  make  the  repairs  in  the  way  most  expensive  and  ix^urious  to  the 


'*  As  to  the  other  part  of  the  case,  the  sale  of  one  cnt  two  treosi  the  applica* 
tiOQ  of  which  to  repairs  is  not  established,  it  is,  if  at  all,  waste  in  its  most 
minute  form.  But  the  jury  will  judge  of  the  Jhcta,  and  consider  in  the  first 
place,  whether  the  proceeds  might  not  have  been  applied  to  the  repairs.  In 
the  next  place,  if  they  were  not)  but  if  an  equal  quantity  <^  timber  from  the 
other  wood-lot  of  the  delendant  was  so  applied,  and  these  trees  were  only  taken 
by  way  of  compensation  and  remuneration  therefor,  then  there  was  no  waste.** 

[1]  Although  the  rights  of  a  tenant  are  carefully  protected  by  courts  of 
justice^  yet  they  must  not  be  in  collision  with  the  rights  of  others.  Tenants 
must  not  do  an  injury  to  the  estate  in  their  possession,  or  a  court  of  equity  wiU 
interfere  and  restrain  them  by  injunction.  If  a  tenant  begins,  or  threatens,  or 
wen  8how9  an  inteniion  to  commit  waste,  an  injunction  will  be  granted.  Oibson 
T.  Smiihi  2  Atk.  182.  Hanson  ▼.  CfardUnar,  1  Yes.  308.  Kimpson  r.  £v€^  2 
Yea.  ^  Beam.  349.  And  the  court  bare  gone  so  far  as  to  say  that  they  woul4 
grant  the  writ  in  such  case  on  the  application  not  only  of  the  landlord,  but  of 
any  intermediate  person  in  interest  Farrant  v.  LovaUf  3  Atk.  723,  even 
agamst  an  under  tenant  Jb,  Amb.  106.  And  they  will  grant  an  injunction 
to  restrain  an  act  whether  it  amount  to  waste  or  not,  if  it  be  a  violation  of  the 
tenant's  oorenant  JJeWiUon  y.  iSnason,  6  Yesey,  106.  Sir  Wm.  FulUney  v, 
SheUon,  6  Yes.  14*7.  Ward  ▼.  J>uke  of  Buckinghamf  10  Yes.  161.  Latkrop  y. 
Manh,  6  Yes.  269. 

The  court  will  grant  relief  in  &vor  of  the  person  in  remainder  or  reversion 
against  the  tenant  in  possession,  who  is  committing  wasta  Bobinaon  v.  l4Uon, 
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What  acts  afe  rule,  which  appears  to  hare  been  rigidly  adhered  to,  that  the 
deemed  waste.  ^^^^  ^j^^^jj  ^^  applied  to  the  specific  purpose  for  which  they 

are  allowed  to  be  cut.  Thus  if  the  tenant  cut  down  trees, 
which  in  the  working  turn  out  to  be  unfit  for  the  use  design- 
ed, he  cannot  convert  them  to  any  other  use  ;(a)  nor  sell 
them  and  buy  fit  wood  with  the  money,(6)  and  even  if  he  sell 
them  and  buy  them  again,  and  then  employ  them  in  repairs, 
it  is  waste  ;(c)  nor  can  he  by  cutting  down  timber,  repay 
himself  the  money  he  has  expended  in  repairs.(rf)[2]      Thus 

(a)  Earl  of  Pernbroke's  case^  Clayt.  47,  pi.  81. 

(5)  AUorrmy  Generai  v.  Lord  StaweU^  2  Anst.  601. 

(c)  Co.  Lit  53,  b. 

(d)  lb.     Gower  v.  Eyre,  Coop.  156. 

3  Atk.  209.    Haywood  v.  SWUngjket,  1  Atk.  422.    Buke  ofNeweatOe  v.  Vane, 

2  P.  Will.  Tracy  v.  Tracy,  1  Vem.  23.  Ooring  v.  Goring,  3  Swanst.  661. 
And  it  IB  enough  if  the  waste  is  onlj  threatened.  Packington  y.  Packington^ 
Dick.  101.  Coffin  v.  Coffin,  1  Jac.  Rep.  70.  And  the  court  will  interfere  in 
&7or  of  a  person  in  reversion  or  remainder,  whose  interest  is  executory  or 
oontingent    Bobinson  y.  Litton,  3  Atk.  Rep.  209,  Dick.  210.    Brasher  y.  Macey, 

3  J.  J.  Marsh.  93.  Or  where  the  estate  of  the  tenant  is  without  impeachment 
of  waste,  if  the  acts  done  be  of  so  prejudicial  a  nature  as  to  lessen  the  yaluo  of 
the  estate  by  the  destruction  of  things  which  are  considered  of  the  substance, 
protection  or  ornament  of  the  estate.  As  where  the  tenant  without  impeach- 
ment of  waste,  cuts  down  timber  which  affords  protection  or  ornament  to  the 
estate.  WHUams  v.  IfNamara,  8  Vesey,  70.  Newdigate  v.  Newdigate,  1  Sim. 
131. 

[2]  Where  a  lease  contained  a  coyenant^  on  the  part  of  the  lessee,  that  he 
would  not  out  or  destroy  any  part  of  the  timber  and  wood  growinjj  on  the 
demised  premises,  except  for  making  or  repairing  buildings  to  be  erected 
on  the  land,  and  for  necessary  fencing,  and  fuel  for  one  dwelling  house,  with 
a  clause  of  re-entry  by  the  lessor,  for  a  breach  of  any  of  the  covenants  by  the 
lessee;  and  it  was  proved  in  an  action  of  ejectment  brouglit  by  the  lessor 
against  the  lessee,  that  the  latter  had  cut  timber  and  trees  for  purposes  not 
autliorized  by  tlie  lease ;  Htld,  that  the  lessee  could  not  escape  the  consequen- 
ces of  the  forfeiture  incurred  by  such  act,  on  the  ground  tlrnt  he  had  procured 
his  firewood  and  fencing  timber  from  other  land,  and  that  he  had  not  with- 
drawn from  the  demised  premises  more  wood  than  the  lease  authorized  him  to 
take,  although  he  had  used  it  for  other  purposes. 

In  such  a  case  the  firewood  of  the  tenant  should  be  a  reasonable  estover. 

Where  a  lessee  covenants  that  he  will  not  use  any  of  the  wood  or  timber 
growing  on  the  demised  premises,  except  for  certain  objects  specified  in  the 
lease,  if  he  uses  wood  or  timber  for  other  purposes,  and  such  wood  or  timber 
is  not  suitable  for  the  objects  specified,  he  commits  a  wrong  against  the  lessor, 
and  diminishes  tho  value  of  his  reversionary  interest  in  the  premises. 

A  lessee,  authorized  by  the  lease  to  cut  wood  for  fticl  or  fencing,  must  com- 
ply substantially  with  the  conditions  of  the  lease.  He  cannot  omit,  for  years, 
to  take  firewood  and  facing  timber  fit)m  tho  premises,  sufiering  tho  wood 
proper  for  those  uaet  to  be  destroyed  and  wasted,  and  then,  by  way  of  com* 
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if  the  lessor  having  covenanted  to  repair,  neglects  to  do  so,  What  acta  are 
the  lessee,  though  he  may  cut  timber,  cannot  pay  the  wages    **"*     ^fraate, 

pdTis&tion  and  iodemnity,  enter  upon  the  premiBca  and  take  timber  and  wood 
to  wlitcb  the  lease  gives  him  no  right  Clarke  v.  Cummings^  5  Barb.  S.  C. 
Rep.  340. 

The  court,  in  this  case,  per  Gridley,  J.,  remarked:  "The  very  fact  of  cutting 
and  clearing  off  the  wood  from  ttie  farm,  so  as  to  leave  only  thirteen  instead 
of  twenty-one  acres  cf  wood,  was  an  act  which  created  a  forfeiture,  by  the 
very  terms  of  the  covenant,  unless  tlie  quantity  of  woodland  was  thus  reduced, 
by  ihe  cutting  it  off  for  the  purpose  of  building,  repairing,  fencing,  or  fuel  for 
one  dwelling-house.  The  testimony  does  not  inform  us  how  much  of  the  seven 
acres  was  out  off  for  those  purposes ;  but  there  is  no  dispute  but  that  the  two 
acres  cleared  off  by  Denton,  four  or  five  years  ago,  were  so  cleared  off  with- 
out reference  to  any  such  purpose  as  autAortzed  an  cncroacliment  upon  the 
twenty-one  acres.  It  is  true  that  the  forfeiture  may  have  been  waived  by  the 
subsequent  receipt  of  rent  by  the  lessor,  with  a  knowledge  of  the  forfeiture. 

*'  It  appears  by  the  testimony,  that  since  the  quantity  of  woodland  has  been 
reduced  below  the  number  of  acres  reserved  by  the  leose,  valuable  timber  has 
been  cut  and  sold  for  a  mill-shaft;  some  twenty  or  thirty  maple  logs  have  been 
sawed  into  timber  fit  for  wogon  oxletrees*  and  disposed  of  to  purchasers; 
alder  trees,  of  a  size  varying  from  two  to  six  inches  in  diameter,  have  been  cut 
and  burnt  into  oools  and  sold  off  the  &rm,  besides  some  other  wood  which  has 
been  used  for  firewood  elsewhere  tlrnn  on  the  farm.  This  was  all  attempted 
to  be  justified,  upon  the  ground  that  the  tenants  procured  firewood  and  fencing 
timber  from  their  other  lands,  and  that  they  had  not  withdrawn  from  this  par- 
ticular lot  more  wood  than  they  were  authorized  to  do  bj  the  lease,  ttiough 
they  had  used  it  for  other  purposes.  Wo  ore  aware  that  these  covenants  are 
to  be  liberally  construed  to  prevent  a  forfeiture;  but  we  do  not  believe  that 
the  court  can  make  for  the  parties  a  new  contract,  or  essentially  change  iho 
old  one.  It  is  still  a  binding  contract  upon  the  parties,  and  if  either  party  has 
violated  its  plain  provisions,  he  must  submit  to  the  consequences  prescribed  by 
the  Instrument  itself  We  are  therefore  bound  to  hold  that  the  fact  that  the 
tenant  has  chosen  to  procure  his  firewood  and  fencing  timber  from  other  lands, 
does  not  justify  him  in  cutting  and  selling  valuable  timber,  which  good  hus- 
bandry would  dicute  should  not  be  used  for  either  of  those  purposes.  This 
would  bo  to  a]k>w  the  tenant  to  change  materially  the  terms  of  the  covenant. 
His  firewood  should  be  reasoTioMe  estovers,  which  would  require  him  to  uso 
first  the  dry  and  dead  trees,  if  such  were  to  be  found  on  the  premises;  and  the 
catting  of  green  trees  for  such  use,  without  necessity,  would  be  waste.  7  T. 
B.  234.  By  what  autliority,  then,  can  he  say,  *  I  will  leave  this  firewood  to 
decay  on  the  premises,  and  indemnify  myself  by  taking  valuable  timber  in  its 
stead?'  So,  too,  the  most  appropriate  timber  for  fencing  should  be  used ;  and 
the  leose  does  not  authorize  the  tenant  to  procure  his  rails  from  other  prenu- 
ses,  and  make  that  an  excuse  for  selling  ofl  the  valuable  maple  timber.  Ag^iin, 
it  would  seem  that  there  was  a  large  growth  of  alders  on  this  farm,  and  that 
this  kind  of  wood  is  valuable  for  ooaL  This  was  a  kind  of  wood  or  timber 
which  the  tenant  had  no  right  to  remove  from  the  land.  And  the  fact  that  it 
is  comparatively  short-lived,  does  not  alter  the  right  of  the  tenant,  under  his 
covenant  He  had  no  right  to  use  any  of  the  wood  or  timber  growing  on  the 
premises,  except  for  the  specified  objects;  and  when  be  uses  wood  or  timber 
for  other  th«a  the  •pecified  objects^  and  such  wood  or  timber  as  is  not  suitable 
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• 

What  acta  are  of  the  workmen  without  it.(a)  *Iii  a  case  before  Lord  Thux- 
deemed  waste,  j^^^  ^  tenant  for  life,  with  power  under  an  enclosure  act  to 
mortgage  for  the  expenses  of  an  inclosure,  felled  timber  and 
applied  the  produce  to  that  purpose ;  a  decree  was,  however, 
made  against  his  assets  for  an  account  of  the  timber  cut.(6)[l] 
Ecclesiastical  bodies  are  an  exception  to  this  rule ;  and  it 
seems  that  they  may  sell  the  timber  on  one  estate,  and  apply 
the  produce  to  the  repairs  of  any  other.(c) 
Waste  in  gar-  If  the  tenant  cut  down  or  destroy  fruit  trees,  if  growing 
pondi^^*&a  i^  ^  garden  or  orchard,  it  is  waste ;  but  if  tore  up  by  the  wind 
he  may  afterwards  cut  them.(ci?)  Destruction  of  saffron  heads 
in  a  garden  has  been  said  not  to  be  waste,(e)  but  the  plough- 
ing up  strawberry  beds  clearly  is.(/)  If  tenant  of  a  dove- 
house,  park,  warren,  fish-pond,  or  similar  tenement,  take  so 
much  of  the  stock,  or  neglect  the  means  of  preserving  it,  so 
that  there  is  not  as  much  left,  as  he  found  at  the  time  of  the 
demise,  it  is  waste.(^)  It  is  said,  however,  that  unless  it  be  a 
free  warren  by  prescription,  the  tenant  may  destroy  coney 

(a)  n  Bac  Ab.  261. 

(b)  Lee  v.  Alston,  1  Bro.  C.  C.  194  j  3  ib.  3T  ;  1  Yes.  jun.  78. 

(c)  Knight  ▼.  Moseky,  Amb.  176.     WUher  v.  Dean,  <fec  of  Winchater^  3  Marir. 
421.    Hering  v.  Dean,  &c  of  SL  PavTa,  2  Wills.  Cb.  Bep.  1. 

(d)  Co.  Lit.  53,  a. 
(e)Bro.  Ab.  Waste,  143. 

(/)  Wetherell  v.  HoweUs,  1  Campb.  227. 

(g)  Hob.  236 ;  Co.  Lit  53,  b.     Vavesour's  case,  2  Leon.  222.     Anon.  4  Leon. 
240. 


for  these  specified  objects,  he  comniits  a  wrong  against  the  lessor  and  dinun- 
ishes  the  value  of  his  reversionary  interest  in  the  premises.  We  see  no  justi- 
fication for  these  violations  of  the  covenants  in  the  lease.  It  will  be  observed, 
that  we  say  nothing  of  a  case,  in  which  the  tenant  should  taJte  precisdy  wJiat, 
and  precisely  as  much,  and  no  more  than  the  lease  authorised,  though  he 
should  use  it  otherwise  than  was  contemplated  by  that  instrument  For  in- 
stance, if  he  had  a  house,  not  on  the  premises,  but  near  them,  we  do  not  say 
that  he  could  not  use  the  firewood,  whidi  the  lease  gives  him,  in  his  house, 
though  not  situated  on  the  premises.  What  we  mean  to  say  is  this,  that  he 
must  comply  substantially  with  the  conditions  of  the  lea.se.  He  cannot  omit 
for  years  to  take  firewood  and  fencing  timber  from  the  lot,  sufiering  the  wood 
proper  for  these  uses  to  be  decayed  and  wasted ;  and  then,  by  way  of  compen- 
sation or  indemnity,  enter  upon  the  premises  and  take  timber  and  wood  to 
which  the  covenant  never  gave  him  a  right" 

[1]  The  reason  and  policy  of  withholding  such  a  discretion  fiom  the  tenant 
are  obvious.    His  tenancy  accrues  by  special  agreement,  and  is  limited  by  it 
to  certain  specified  privileges.    Were  he  permitted  to  go  beyond  the  agree- 
ment, in  a  single  instance,  there  might  be  no  end  to  his  deviation  to  the  man!- 
'  lest  iJ\jury,  if  not  destruction  of  the  inheritance. 
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buiTows  ;(a)  but  in  a  modem  case,  this  distinction  was  not  What  acts  are 
attended  to.(&) 

Any  material  alteration  in  the  nature  of  the  thing  ^demised  Waste  in  the 
is  waste,  though  the  value  be  not  diminished,  nay,  even  jj^^^^ 
though  it  be  increased,  for  the  landlord  is  thereby  in  danger  demised 
of  losing  evidence  of  the  identity  of  his  property.  [1]    Ac-  r«iQ/jn 

-cordingly,  the  conversion  of  arable  into  wood,  or  of  meadow  ^        -• 

into  arable,  provided  it  be  ancient  pasture,  is  waste;  and  in- 
junctions  have  in  all  times  been  granted  to  prevent  it.(c)[2] 

(a)  Sm  T.  Mtle,  Toth.  210 ;  2  BoIL  Ab.  815.  Mayle  y.  Mayle,  Owen,  66.  P. 
E.  C.  213 ;  22  Vin.  Ab.  521. 

(&)  Angentein  y.  JSurU^  6  Ve&  488. 

(e)  Bastings  y.  Omffper,  Toth.  114.  Lord  Howard  y.  Ridley,  ib.  290.  Atkins 
y.  IWnp2e,  1  Ch.  Rep.  13.  Cole  y.  Feffson,  I  Gh.  Rep.  57.  Fermier  y.  Mound, 
ib.  116.  Treganwdl  v.  LawreneCf  2  Ch.  Rep.  49.  Qvnning  y.  Cfwudng,  2  Show, 
8.     Clarke  y.  Thorp,  2  Ves.  233.    JLord  Grey  De  Waton  v.  iSaowi,  6  Ves.  107. 

f  I]  Ancientlj,  the  eonversian  of  one  kind  of  land  into  another,  bb,  for  kutaooe,  of 
pastore  into  arable,  was  waste^  because  it  not  onlj  changed  the  course  of 
husbandry,  but  tended  to  obscure  the  title.  Bufc,  it  has  been  said,  that  the 
pasture  must  haye  been  such  immemoriallj,  and  not  merelj  long  before ;  and 
in  the  improyed  state  of  agriculture  in  modem  times,  the  old  rule  maj  be  con- 
sidered as  greatlj  relaxed,  if  not  wholly  obsolete.  But  where,  in  the  creation 
of  the  estate,  there  was  an  express  prohibition  against  ploughing  land  unfit  to 
be  ploughed,  chancery  will  interpose  by  injunction  to  prevent  it  Co.  Lit  63 
b;  I>yer,  37  a;  Chmningy.  Chinning,  2  Show.  B;  1  Swift,  517-8;  Keepers, 
dx.  y.  Alderion,  2  Bra&  &  P.  86 ;   Wordey  y.  Stewart,  4  Bro.  Pari  Ca.  377. 

[2]  But  these  rules  ar^not  applicable  in  this  country,  and  consequently  such 
changes  here  do  not  constitute  waste,  they  are  prejudicial  to  the  inheritance. 
3  Bane's  Abr.  219.  When  our  ancestors  emigrated  to  this  country,  they 
brought  with  them,  and  were  afterwards  goyemed  by  the  common  law  of 
England ;  exceptmg,  however,  such  pcuis  as  were  inapplicable  to  their  new 
condition.  2  Kass.  Bep.  534;  8  Pick.  316.  That  the  principle  of  common 
law  under  consideration  was  then  inapplicable  to  the  condition  of  the  country, 
is  obvious ;  nor  has  it  been  applicable  at  any  time  since ;  for  it  has  been  the 
constant  usage  of  our  fiu-mers  to  break  up  their  grass  lands  for  the  purpose  of 
rsjsmg  crops  by  tillage,  and  laying  them  down  again  to  grass,  and  otherwise 
to  change  the  use  and  cultivation  of  their  lands,  as  occasions  have  required. 
A  oonfiyrmity,  therefore,  to  this  usage,  cannot  be  deemed  waste.  Even  in 
Sngland,  *'  if  a  meadow  be  sometimes  aiable,  and  sometimes  meadow,  and 
sometimes  pasture,  the  ploughing  of  it  is  not  waste.  Baa  Abr.  tit  Waste ; 
Com.  Dig.  Waste.  To  erect  a  new  house  on  the  land  where  there  was  not  any 
befijre,  is  not  wasta  Bac.  Ab.  tit  Waste ;  Winship  v.  Pitts,  3  Paige's  Rep. 
259.  So  it  seems  the  opening  of  a  way  by  the  defendant  for  his  convenience, 
and  drainmg  the  land,  and  raising  the  land  by  carrying  thereon  quantities  of 
sarth,  are  held  not  waste  hi  Massachusetts,  unless  they  are  prejudicial  to  the 
pbuntifl:  Fynchtmi  y.  Steams,  11  Met  Rep.  304.  The  ancient  doctrine  of 
waste,  if  universally  adopted  in  this  country,  would  greatly  impede  the  pro- 
gress of  improvement,  without  any  compensating  benefit    To  be  beneficial, 
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What  acta  are  Converting  a  meadow  into  an  orchard,  or  ploughing  up  a  hop 

doomed  waste.  j         i  '       *.      '.-l  •      •  ^    /  v     x^  -l       t 

ground  and  sowing  it  with  grain  is  wa8te.(a)    It  has  been 

said  that  the  division  of  a  great  meadow  into  a  number  of 
parcels,  is  not  waste.(i)  But  the  conversion  of  a  corn-mill 
into  a  fulling-mill,  or  a  brew  house  into  any  other  office,  is 
waste  ;(c)  and  in  a  modern  case,  Mr.  Justice  BuUer  was  clearly 
of  opinion,  that  the  changing  a  logwood-mill  into  a  cotton- 
mill,  was  waste.(G?)  If  the  lessee  pulls  down  the  house  and 
build  a  new  one,  it  is  waste,  if  the  new  one  is  either  larger  or 
smaller  than  the  one  demised.(e)[8]     In  a  late  case  one  of  the 

(a)  Owen,  66. 

(6)  2  Lev.  174. 

<c)  Green  r.  Cole,  2  Saund.  252.     1  Lev.  309.     1  Mod:  94. 

(d)  Bridges  v.  KUbum,  cif .  5  Vea.  «89. 

(«)  22  Vin.  Abr.  439.    Bro.  Waste,  pi.  143,  cit.  ib. 


therefore,  the  rules  of  law  must  be  accommodated  to  the  situation  of  the  coun- 
try and  thft  course  of  affairs  here. 

[3]  Some  of  the  ancient  cases  restrict  the  tenant  within  very  narrow  limits, 
as  to  his  right  io  alter  or  improve  the  premises  held  by  him  without  subjecting 
him  to  an  action  of  waste,  or  to  a  forfeiture  of  the  estate.    It  was  for  a  time 
questionable  whether  a  tenant  or  a  copyholder  could  erect  a  new  building 
upon  the  premises,  without  subjecting  himself  to  a  loss  of  the  property. 
Ward's  case^  ^  Leon.  2^1 ;   Gray  y.  Ulysses^  2  Dyer,  211,  h.  note;  PaskmY, 
Uthurts,  Littleton's  Rep.  264;   Hutton,  162,  S.  C. ;   Cecil  y.  Cane,  2  D' An  vers 
Abr.  194;  2  Roll's  Abr.  815;  Coke's  Litt  63;  Darey  v.  Aakmth,  Hobart's 
Rep.  234.    But  by  the  law  of  New  York,  as  now  understood,  it  is  not  waste 
for  tlic  tenant  to  erect  a  new  edifice  upon  the  demised  premises ;  provided  it 
can  be  done  without  destroying  or  materially  injuring  the  buildings  or  other 
improvements  already  existing  thereon.    Ho  has  no  right  to  pull  down  valua- 
ble buildings,  or  to  make  improvements  or  alterations  which  will  materially 
and  permanently  change  the  nature  of  the  property,  so  as  to  render  it  impos- 
sible for  him  to  restore  the  same  premises  substantially,  at  the  expiration  of 
the  term.     But  to  apply  the  ancient  doctrines  of  waste  to  modem  tenancies, 
even  for  short  terras,  would,  in  some  of  our  cities  tmd  villages,  put  an  entire 
stop  to  the  progress  of  improvement,  and  would  deprive  the  tenant  of  those 
benefits  which  both  parties  contemplated  at  the  time  of  the  demise,  without 
any  possible  advantage  to  the  owner  of  the  reversion.    The  modem  cases  as 
to  the  right  of  the  tenant  to  remove  fixtures,  or  even  somo  kinds  of  buildings, 
erected  for  the  purposes  of  trade  or  manufacture,  show  the  change  which 
has  gradually,  if  not  imperceptibly,  taken  place  in  the  law  upon  this  subject. 
And  upon  the  principles  of  these  modern  cases,  it  cannot  be  waste  to  make 
new  erections  upon  the  demised  premises  which  may  be  removed  at  the  end 
of  the  term  without  much  inconvenience,  leaving  the  property  in  the  same 
situation  it  was  at  the  conunencement  of  the  tenancy ;  and  the  materials  of 
which  new  buildings,  if  left  on  the  premises,  would  more  than  compensate  the 
owner  of  the  reversion  for  the  expenses  of  their  removal    (Chancellor  Wal- 
worth in  Winahip  v.  Ptttt,  3  Paige's  Rep.  269.) 
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principal  grounds  upon  which  an  injunction  was  granted  ^  «»««  «• 
against  proceeding  with  alterations  in  a  house,  was  because  ^""^  '"^- 
they  tended  wholly  to  change  the  nature  of  the  property,  by 
converting  a  private  *honse  into  a  shop  for  the  purpose  of         ['IST] 
a  coachmaker's  business.(a)[l] 

Waste  in  houses  consists  either  in  pulling  down  or  pros-  waate  in 
trating  them^  or  suffering  them  to  remain  uncovered,  where-  Jio«««. 
by  the  timbers  become  rotten,  or  the  walls  decay  for  want  of 
daubing.(7;)  The  tenant  must  at  his  peril  keep  the  house 
trom  wasting,  though  there  be  no  timber  on  the  premises ; 
but  if  the  house  was  ruinous  at  the  time  of  the  lease,  and  fall 
within  the  term,  this  is  not  waste.(c)  Lord  Coke  has  laid 
down  that  if  tenant  builds  a  new  house  it  is  waste  :(d)  there 
are,  however,  several  authorities  to  the  contrary,(^)  and  it  is 
probable,  as  it  has  been  suggested,  that  he  must  be  under- 
stood in  this  passage  to  be  speaking  of  the  lessee  razing  the 
house  and  building  another  less  large.{/)\2'\ 

(a)  Bimmsler  v.  SmOst,  14  Yes.  526. 

(b)  Co.  Litt  53,  a. 

(c)  22  Vio.  Ab.  U3. 
((Q  Co.  Litt  53,  a. 

(e)  Keilway;  38,  b.     Liyrd  Jkwaj  t.  AakwUh,  Hob.  238.     OeeU  v.  CaveB,  2 
BoL  Ab.  815. 
(/)  7  Bac  Ab.  256. 

[1]  In  tlio  case  of  JkugJass  r.  WWiamSj  1  Jolm.  Ob.  Rop.  434,  a  bill  for  an 
injunction  to  stay  waste  stated  that  the  defendants  had  taken  a  lease  of  a 
dwelling  house  hi  Pearl  street,  in  the  city  of  New  York,  for  four  years  from  the 
1st  of  May,  1815 ;  that  the  lease  provided  that  the  defendants  were  to  lay  out 
three  hundred  doilara  in  improToments  to  be  approved  of  by  the  lesson ;  that 
against  the  consent  of  the  lessors  the  defendants  were  converting  the  whole  * 

dwelling  house  into  a  store,  and  were  prostrating  partitions,  and  cnUiiig 
through  the  ceilings  and  floors  in  the  second  and  third  stories,  and  fixing  a 
wheel  and  tackle  in  the  third  story  to  raise  heavy  packages,  which  would  be 
to  the  great  and  constant  injury  of  the  building,  as  the  timbers  in  the  third 
story  were  weak.    Injunction  granted. 

[2]  Proof  of  a  parol  agreement  of  the  landlord,  made  at  the  time  of  execu- 
ting the  lease,  to  put  tho  premises  in  repair,  is  not  admissible.  Glmfet  v.  WU- 
loughUy^  7  Hill's  Bep.  83.  There  is  no  implied  warranty  on  tlio  part  of  the 
lessor  of  a  dwelling-house,  that  it  is  Ht  for  occupation  and  tenantable.  lb. 
The  defendant,  in  this  case,  offered  to  sliow  that  the  house  was  altogether 
unfit  for  occupation,  and  wholly  untenantable.  "  The  pruadple^ "  says  the  court, 
Bcardaley,  J.,  "on  which  this  offer  was  made,  however,  cannot,  I  think,  be 
maintained.  There  is  no  such  implied  wairanty  on  the  part  of  the  lessor  of  a 
dwelling-house,  as  the  ofifer  assumes.  It  is  quite  unnecessary  to  look  at  the 
common  law  doctrine  as  to  implied  covenants  and  warranties,  or  to  its  modifl* 
cation  by  statute.     3  P.  S.  694.    Tliat  doctrine  has  a  very  linuted  opi>lfcation 
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What  acta  are      In  general,  waste  which  ensues  from  the  act  of  God,  as 
deemed  waste,  j-gj^^i^jg  ^j  tempest,  is  exousable,(a)  but  the  tenant  must 

Waste  arising 

from  the  act  of     ^^j  q^  j^^^  53  g^    Brooke  noticee  a  singular  distinction,  viz.,  that  if  stran- 

^^  gera,  enemies  to  the  king,  destroy  a  house,  it  is  waste;  but  not  if  it  be  done 

by  traitorous  subjects. 

for  enj  purpose  to  a  lease  for  years,  and  in  eyeiy  case  has  reference  to  the 
UUef  and  not  to  the  quciUUf  or  condUwn  of  the  property.  The  maxim  caioeat 
emptor  applies  to  the  transfer  (rf  all  property,  real,  personal  and  mixed;  and 
the  purchaser  generally  takes  the  risk  of  its  quality  and  condition,  unless  he 
protects  himself  by  an  express  agreement  on  the  subject  A  sale  of  provisions 
for  domestic  use,  (Vcun  BraekHn  v.  Fonda,  12  Johns.  Rep.  468,)  and  a  demise 
of  ready  fhmisfaed  lodgings,  {Smith  v.  MarrabiU^  1  Garr.  k  Marshm.  4*79,)  may 
be  mentioned  as  exceptions ;  for  as  to  these,  the  law  implies  a  warranty  that 
the  former  are  wholesome,  and  the  latter  free  from  nuisance.'*  Bee  Chit,  on 
Contr.  449  to  452,  5th  Am.  ed. 

A  tenant  cannot  make  repairs  at  the  expense  of  his  landlord  unless  there  be 
a  special  agreement  between  them  authorizing  him.  He  takes  the  premises 
for  better  or  worse,  and  cannot  involve  his  landlord  in  expense  for  repairs 
without  his  consent  Munford  v.  Brawn,  6  Cow.  475.  On  a  demise  for  years, 
there  is  no  implied  covenant  that  tlie  landlord  shall  repair ;  and,  if,  through 
default  of  repdrs,  a  municipal  penalty  is  incurred  in  respect  of  the  premises, 
it  falls  upon  the  tenant  City  of  New  York  v.  Corlies,  2  Sand.  301.  The  lessor's 
agreement  to  pay  at  the  end  of  the  term,  for  all  buildings  and  improvements 
to  be  erected  by  tiie  lessee,  and  remaining  on  the  premises  at  the  end  of  the 
term,  does  not  extend  to  ordinary  repairs.  LametH  v.  Anderson,  6  Cow.  302. 
TTnder  a  covenant  to  keep  the  premises  in  repair  and  leave  them  in  good  con- 
dition, the  landlord  need  not  wait  till  the  expiration  of  tha  term,  before  suing 
for  a  breach.  Scht^gihUn  v.  OarpaUer,  15  Wend.  400.  A  covenant  to  pay,  at 
the  end  of  the  term,  for  all  the  buildings  and  improvements  that  may  be  made 
on  tlie  land,  is  a  covenant  to  pay  for  such  as  are  on  the  land  at  the  end  of  the 
term.  Van  Bensseher  v.  Penniman,  6  Wend.  569.  If  the  lessor  and  lessee 
covenant,  the  former  to  pay  for  the  improvemento  at  the  expiration  of  the 
lease,  and  the  latter  to  yield  up  the  possession  on  being  paid  for  them,  an  agree- 
*  ment  on  the  part  of  the  lessor  is  implied,  that  the  lessee  may  retain  possession 

vntil  he  shall  be  paid  for  them.  Jb.  If  the  lessor  and  lessee  agree  for  a  valua- 
tion of  the  improvements  at  the  end  of  the  term,  by  persons  to  be  nominated 
by  them,  and  the  lessor  reftises  to  appoint  appraisers,  the  lessee  cannot  appoint 
them,  but  his  damages  are  to  be  assessed  by  a  jury.  ffi^Uday  v.  MarehaU,  7 
John&  211.  A  covenant  in  a  lease,  that  at  the  expiration  of  the  term  the 
lessor  would  pay  for  the  improvements,  or  that  the  lessee  might  purchase  the 
premises  at  their  appraised  value,  is  not  diviable,  and  all  the  sub-lessees  must 
Join  to  secure  its  benefit,  or  to  enforce  ite  performance.  Oairander  v.  Jjivingston, 
3  Barb.  Ch.  416.  And  the  legal  assignee  of  the  original  lease  is  a  necessary 
party  to  the  bill.  Jb,  A  covenant  tliat  if  the  lessee  shoukl  divide  the  premi- 
ses into  lots  of  certain  dimensions,  and  if  bis  lessees  should  erect  bufldings 
thereon  of  a  certain  description,  such  sublessees  should  severally  have  the 
privilege  of  purdiasing  their  lots  at  the  end  of  the  term,  does  not  enure  to  the 
benefit  of  a  sub-lessee  of  two  of  such  lots  who  erects  a  building  of  the  pre- 
scribed kind  partly  on  both,  or  buildings  of  a  materially  different  description 
on  each.    Jb.    The  lessor  agreed  that,  if  the  lessee  built  a  dwelling  house  of 
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repair  it  as  soon  as  possible,  for  if  he  suffers  the  house  to  de-  What  acts  are 

^  .    .  1    •     1  roT       A     deemed  wastei 

oaj  from  remaining  uncoyered,  it  becomes  waste,  [o  J     At 

common  law  the  tenant  was  punishable  if  the  house  was 

burnt  by  negligence  or  mischance,  but  by  the  6  Ann.  c.  81, 

it  is  ^provided  that  no  action  is  to  be  prosecuted  against  any  r*1881 

person  in  whose  house  or  chamber  any  fire  accidentally  be- 

gins.(a)[l]    But  under  a  covenant  to  repair,  it  has  been  deter* 

(a)  PwradineY,  Jcme,  Aleyn,  27.    Earl  of  Ohukr/UUiY,  Duke  ofBoflkm,  Coib. 

a  certain  dAacription  on  the  premiseSi  he  would  pay  ita  value  at  the  end  of  the 
tenn,  to  be  fixed  by  appraiaemeot;  the  tenant  erected  a  building  varying  from 
the  description,  and  not  being  a  dwelling,  but  capable  of  easy  oonversion  into 
one;  the  lessor  expressed  no  disaatiafiKtion,  nor  determination  not  to  accept  it, 
ontfl  he  had  concurred  in  appointing  appraisers;  heSd^  that  the  tenant  was  en- 
titled to  the  yahie  of  the  building  for  the  purpose  of  being  oqnTerted  into  a 
dwelling  house.  Pike  y.  AiUer^  4  Barb.  650.  A  covenant  to  renew  a  lease 
does  not,  necessarily,  imply  that  another  lease  is  to  be  given,  not  only  for  the 
same  term  and  rent,  but  also,  with  all  the  covenants  contained  in  the  former 
lease;  such  oovenaota,  being  accidental  and  not  essential  parts  of  the  lease. 
StUffers  V.  Btmtgr^  6  Johns.  Ch.  215.  As,  where,  in  a  building  lease  for  twenty* 
one  yeafii,  at  a  certain  annual  rent,  it  was  covenanted,  that  at  the  expiration 
of  the  term,  the  buildings  erected,  and  improvements  made  by  the  lessee^ 
should  be  valued  in  the  manner  specified  in  the  lease ;  and  if  the  lessor  should 
not  stride  by  and  pay  the  amount  of  such  valuation,  he  should  *'  renew  the 
lease,  or  re-demise  the  lot,  at  such  rents  and  upon  such  terms  as  might  be 
agreed  on  between  the  parties.**  At  the  end  of  the  leasa,  the  lessee  refiisod 
to  accept  a  re-demise  of  the  lot,  upon  any  terms,  and  inssted  upon  being  paid 
for  his  buildings  and  improvemeftts  according  to  the  valuation  thereof  made 
pursuant  to  the  covenant  in  the  lease;  and  the  lessor  tendered  a  renewal  of 
ihe  lease,  for  the  same  term  and  for  the  same  rent,  but  without  any  covenant 
as  to  the  buildings,  or  paying  for  buildings  and  improvements ;  heid^  that  the 
lessee  was  bound  to  accept  the  renewal  of  the  former  lease  so  tendered,  or  to 
give  up  all  claim  to  be  paid  for  buildings  and  improvements.  Ih.  The  parties 
i^greed  that  the  buildings  of  the  laueo  should  be  appraised  at  the  expiration 
of  the  lease, 'and  that  the  lessor  should  pay  the  appraisal,  or  give  a  new  lease 
for  twenty  years,  upon  such  terms  as  the  lessor  might  think  proper,  and  as 
might  be  approved  by  the  lessee;  held,  that  a  court  of  equity  had  no  right  to 
restrain  the  lessor's  reserved  power  to  prescribe  the  terms  of  a  second  lease; 
and  that  the  good  sense  of  the  agreement  was,  that,  if  the  lessor  declined  to 
pay  the  appraisement,  the  lessee  had  three  months  to  remove  the  buildiaga. 
JOnfidd  V.  WhUhek,  26  Wend.  55. 

[3]  If  a  house  fiiUs  in  conaeqaonco  of  a  tempest,  the  tenant  wiU  be  excused. 
But  where  a  house  is  uncovered  by  a  temptost,  the  tenant  is  bound  to  repair 
it  within  a  reasonable  time,  before  the  timbers  grow  rotton.  2  RolL  Ab.  82t. 
If  the  banks  of  a  river  are  destroyed  by  a  sudden  flood,  it  is  not  waste  H 
however,  the  banks  of  the  river  Trent  are  unrepaired,  it  is  waste ;  because  the 
Trent  is  not  so  violent  but  that  the  lessee,  by  his  industry,  may  well  enough 
prsserve  its  banks.    1  [nst  53.  b.    Dyer,  33.  a.    ^oo.  69. 

[1]  At  common  law  tenants  (lessees)  for  life  were  not  answerable  for  danu^' 
ges  done  ly  Jbre^  whether  it  arose  from  accident  or  neghgenoe^    When  tho 
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What  acts  are  mined  that  the  lessee  is  bound  to  rebuild  a  house  destroyed 
by  fire,  and  where,  after  the  expiration  of  a  written  lease, 

Eep.  620.    Bidlock  v.  Dommit^  6  T.  R.  650.     Brecknock  Company  v.  PHchardi 
ib.  150. 


statute  of  G!oacester  rendered  tenants  for  life  answerable  for  waste,  without 
any  exception,  it  rendered  them  responsible  for  all  damages  done  by  fire.  But 
now,  by  the  statute  6  Ann.  c.  31,  s.  6,  it  is  enacted,  ".that  no  action,  suit  or 
process  whatsoever,  shall  be  had,  maintained  or  prosecuted  against  any  person 
in  whoso  house  or  chamber  any  fire  shall  accidentally  begin,  or  any  recom- 
pence  be  made  by  such  person  for  any  damage  suffered  or  occasioned  thereby; 
any  law,  usage  or  custom  to  the  contrary  notwithstanding."  By  the  Ith 
section  of  this  statute  it  is  provided,  that  nothing  in  this  act  shall  defeat  any 
contract  or  agreement  made  between  landlord  and  tenant 

In  consequence  of  this  last  clause  It  has  been  determined  that  where  a 
tenant  for  life  under  a  settlement  covenanted  to  keep  a  house  in  good  and 
sufficient  repair,  and  the  house  was  burnt  down  by  accident,  he  was  bound  to 
rebuild  it.     Chesterfield  v.  Bolton,  2  Com.  R.  626. 

It  is  now  become  usual,  where  the  intention  of  the  parties  is  that  the  tenant 
shall  not  be  liable  to  rebuild  in  case  of  accidental  fire,  to  except  it  in  the  cove- 
nant to  repair.    Bullock  v.  DommiU,  C  Term  Rep.  651. 

The  statute  of  Anne  here  referred  to,  seems  to  have  been  substantially 
adopted  in  New  Jersey,  as  follows:  "No  action,  suit  or  process  whatsoever, 
shall  be  had,  maintained  or  prosecuted  against  any  person  in  whose  house  or 
chamber  any  fire  shall  accidentally  begin,  or  any  recompense  be  made  by  such 
person  for  any  damage  suffered  or  occasioned  tliereby ;  provided  that  nothing 
in  this  section  shall  extend  to  defeat  or  make  void  any  contract  or  agreement 
made  or  to  bo  made,  between  landlord  and  tenant."  Rev.  St  of  New  Jersey, 
Oh.  15,  p.  124.  • 

Where  the  tenant  is  deprived  of  the  use  of  the  leased  premises,  ho  is  d!s- 
cliarged  from  any  mere  legal  liability  resulting  fi*om  his  lease  and  occupancy, 
such  as  ivastt.  But  if  he  has  expressly  covenanted  or  agreed  to  pay  rent,  be 
still  remains  liable,  as  before,  to  an  action  of  covenant,  or  an  action  of  debt 
PaeUne  v.  Jane,  1  Rolle's  Abr.  946;  AUeyn,  26;  Sty.  47. 

Thus,  il'an  army  enter  upon  the  land  and  oxpol  the  tenant,  he  is  still  bound 
for  the  rent  So,  if  a  house  is  blown  down  or  accidentally  burned,  although 
the  lessee  covenanted  to  keep  the  premises  in  repair,  casualties  by  fire  only 
excepted ;  his  covenant  to  pay  rent  will  bind  him  during  the  term.  MorJ:  r. 
Cooper,  2  Li  Ray.  1471 ;  noMeU  v.  Wylie,  3  Johns.  44;  Lannott  v.  Sterttt,  1 
Harr.  A  J,  42;  Taverner  v.  Dyer,  56  a;  Carter  v.  Cummins,  1  Cha.  Cas.  84. 
(See  cIl  15,  SI  75,  77.)  So  where,  after  a  destruction  by  fire,  the  lessor 
entered,  took  away  certain  articles,  and  made  various  uses  of  the  property ; 
held,  the  tenant  was  still  bound  for  the  rent  And  where,  after  a  loss  by  fire, 
a  tenant  brought  ejectment  agamst  the  landlord  for  the  house,  rebuilt  where 
the  former  one  stood ;  as  a  long  time  had  elapsed  after  the  fire,  and  the  land- 
lord, although  not  bound  to  rebuild,  and  legally  entitled  to  tlto  rent,  had  not 
since  enforced  it ;  it  >vas  left  to  tlie  jury  to  consider,  whether  the  plaintiff  had 
not  waived  his  right  to  the  premises  at  the  time  of  the  fire,  and  they  found  for 
the  defendant.  Bdjoury,  W'ston,  1  T.  It  310;  Z?w  v.  Sandham,  ib.  710; 
Baker  v.  Iloltpzafeli^  4  Taun.  45. 

An  upper  floor  of  a  house  was  occupied  at  a  rent  payable  quarterly.    Petid- 
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oontaiaing  a  covenant  to  repair,  the  tenant  verbally  agreed  What  acts  are 
to  hold  over,  paying  an  increased  rent,  and  nothing  more    ^^^  waste. 

ing  a  qiiarter,  the  house  was  bumt  and  rendered  untenantable.  Held,  the 
landlord  might  still  recover,  in  an  action  for  uao  and  occupation,  at  least  the 
amount  of  rent  up  to  the  timo  of  the  firo  from  the  preceding  quarter-day. 
Parker  v.  Gibbins,  1  Gale  &  Dar.  10. 

The  principle  above  stated  is  founded  upon  the  considerations,  that  a  loose 
ibr  y^sas  is  a  sale  Ibr  the  term,  and,  unless  there  are  express  stipulations,  tlio 
lessor  does  not  insure  against  inevitable  accidents,  or  anj  other  deterioration  ; 
and  that  losses  by  fire  generally  arise  from  the  carelessness  of  tenants,  which 
it  is  the  policy  of  the  law  to  restrain,  fbwler  v.  Boit^  6  Mass.  67 ;  3  Kent,  373, 
374;   (%ju:t.  Bfocit,  4  M'C.  431. 

!nie  role  above  stated  is  well  settled  ai  law.  In  equity  it  lias  been  held, 
that  a  loss  by  fire  as  effectually  discharges  tlie  rent,  as  an  eviction  by  title ; 
and,  although  the  landlord  may  maintain  an  action  at  law,  that  equity  will 
restrain  it  by  injunction,  untii  the  house  is  rebuilt ;  especlaUy  where  he  was 
tiuuredL  Neither  landlord  nor  tenant  is  bound  to  rebuild,  unless  it  is  so  ex- 
pressly agreed.  Treat  of  £q.  lib.  1,  ch.  5,  §  8 ;  Amb.  619 ;  Steek  v.  Wright, 
1  T.  B.  708;  Gates  v.  Greeriy  4  Paige,  355. 

But  it  is  ftirther  said,  that  there  is  no  general  rule  In  a  court  of  equity  to 
relieve  in  such  a  case.  It  will  afibrd  relief  only  under  particular  drcumstanoes. 
In  very  late  English  casea,  chanoery  has  refused  to  Interfere ;  and  Cliancellor 
Kent  regards  this  as  the  settled  doctrine.  1  T.  R.  710 ;  6  Mass.  68 ;  Bare  v. 
Graves,  3  Anst  687 ;  BoUpxaf^  v.  BuJ^,  18  Yes.  115. 

A  lessee  of  buildings  which  are  consunuxl  by  fire,  has  no  reliefj  either  at  law 
or  in  equity,  against  an  express  covenant  to  pay  rent,  unless  he  has  protected 
himself  by  a  stipulation  in  the  lease,  or  the  landlord  has  covenanted  to  rebuild. 
Where  there  was  an  express  agreement,  between  the  lessee  and  the  agent  of 
the  lessor,  that  the  rent  should  cease  if  the  building  leased  should  be  casually 
des^yed,  and  that  a  stipulation  to  that  effect  should  be  inserted  in  the  lease, 
but  which  stipulation  was  inadvertently  omitted,  and  the  premises  were  after- 
wards accidentally  burned,  and  the  lessor  was  perpetually  enjoined  from  prose- 
cuting any  suit,  or  proceeding,  for  the  recovery  of  rent  which  accrued  subse- 
quent to  the  destruction  of  the  premises ;  and  the  lease  was  decreed  to  be  given 
up  andcanoefied:  Gates dk  Coknnr.  Green,  4  Paige,  355.  In  this  case,  Walworth, 
Gh.  said: — ''It  appears  to  be  a  principle  of  natural  law,  that  a  tenant  who 
rents  a  house  or  other  tenement  for  a  short  period,  and  with  a  view  to  no  other 
benefit  except  that  which  may  be  derived  from  its  actual  use,  should  not  be 
compelled  to  pay  rent  any  longer  than  the  tenement  is  capable  of  being  used. 
By  the  law  of  Scotland,  upon  tlie  hire  of  property,  a  loss  or  injury  to  such  pro- 
perty, which  is  not  caused  by  the  fault  or  negligence  of  the  hirer,  falls  on  the 
owner.  And  the  lessee  is  entitled  to  an  abatement  of  the  rent,  proportioned 
to  any  partial  destruction  of  the  subject  1  BelFs  Com.  452.  The  Napoleon 
cede  also  dedares,  that  If  the  thing  hired  is  destroyed  by  fortuitous  event%  dur- 
ing the  continuance  of  the  lease,  the  contract  of  hiring  is  rescinded ;  but  if  it  bo 
only  destroyed  in  part,  the  lessee  may,  according  to  circumstances,  demand 
either  a  diminution  of  the  price  or  the  rescinding  of  the  lease  itself.  Code  Nap. 
Art  1722.  And  the  same  provision,  substantisUly,  is  found  in  the  civil  code  of 
Louisiana.  Art.  2667.  The  learned  commentator  on  the  law  of  nature  and  of 
nations,  also  considers  this  a  plain  principle  of  natural  law.  And  he  refers  to 
a  law  of  Sesostri^  an  Egyptian  king,  that  if  the  violonoe  of  the  river  should 
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What  acts  are  passed  between  the  parties  as  to  the  terms  of  the  new  ten- 
oem  was  ^^^^ .  ^^  ^^  holden  that  the  tenant  must  be  presumed  to 
hold  under  the  covenants  of  the  former  lease  as  far  as  they 
were  applicable  to  his  new  situation,  and  accordingly,  the 
premises  being  burnt  down  by  fire,  that  he  was  bound  to  re- 
build.(a)[2]    Lord  EUenborough,  in  the  same  case,  held  that 

(a)  Doe  y.  Lamingj  4  Gamb.  '73. 

wash  away  a  part  of  the  land,  the  tenant  should  be  proporttonabl j  abated  in 
his  rent  Puff.  Book  5,  ch.  6,  §  2.  The  same  principle  has  also  found  its  way 
as  far  north  as  Newfoundland;  where,  bj  the  custom  of  that  country,  the  ten- 
ant of  a  building  may  surrender  his  lease  and  be  excused  fh>m  the  further  pay- 
ment of  rent,  in  case  of  a  casual  destruction  by  fire.  See  Broom  v.  iVefton^  Set 
Ga.  S.  G.  New£  491.  And  Rutherford,  in  his  lectures  on  natural  law,  makes  a 
very  sensible  distinction  between  a  casualty  which  destroys  the  value  of  the 
use  of  the  property,  which  loss  naturally  fidls  on  the  lessee,  and  one  which  de- 
stroys the  property  itself  of  which  the  lessee  has  hired  the  use.  In  which  lat- 
ter case  he  holds  that  the  lessee  is  excused  from  the  payment  of  flirther  rent 
Buth.  Inst  127.  The  cases  of  Sarristmy.  NarOi^  1  Oh.  Gas.  83,  Browny.  QuO- 
UTy  Ambler,  619,  Can^pden  v.  Morton^  before  Lord  Northington,  Serg.  Hill's  US., 
and  Sted  v.  Wrighl^  before  Lord  Apeloy,  hi  1*773,  1  Term  Bep.  708,  note, 
also  show  that  some  of  the  English  chancellors  struggled  hard  to  introduce  this 
principle  of  natural  law  into  the  admyiistration  of  justice  in  their  courta  A 
contrary  principle,  however,  finally  prevailed  in  the  equity  courts  of  England, 
as  well  as  in  the  courts  of  law.  And  it  must  now  be  considered  as  settled, 
both  in  England  and  this  slate,  that  a  lessee  of  premises  which  are  burned,  has 
no  relief  against  an  express  covenant  to  pay  the  rent,  either  at  law  or  in  equity ; 
unless  he  has  protected  himself  by  a  stipulation  in  the  lease,  or  the  landlord 
has  covenanted  to  rebuild." 

[2]  A  party  will  not  be  relieved  from  his  covenant  to  perform,  by  reason  of 
inevitable  accident,  though  he  will  be  excused  from  a  penalty.  Thus,  where 
a  party  covenanted  to  sustain  and  repair  the  banks  of  a  river,  under  pain  of 
forfeiture  of  ten  pounds,  and  the  banks  were  suddenly  destroyed  by  a  great 
flood,  the  court  held  that  he  was  bound  to  repair,  but  was  not  liable  to  the 
penalty.     1  Dyer,  33. 

A  court  of  equity  will  always  relieve  against  a  penalty,  where  oompensi^ 
tion  can  be  made.  HackeU  v.  Alooek^  I  Gall,  533.  A  court  of  equity  will  re- 
lieve aguinst  back  interest,  secured  by  way  of  penal^.  Motiby  v.  Taylor^  Gil- 
mer, 172.  Ghancery  does  not  aid  the  recovery  of  a  penalty  of  forfeiture,  or 
anything  in  the  nature  of  one.  Livingston  v.  Tompkina^  4  Johns.  Gb.  Eep.  431. 
A  court  of  equity  relieves  against  a  penalty  or  forfeiture  where  the  case  ad- 
mits of  certain  compensation,  but  not  where  the  sums  covenanted  to  be  paid 
are  in  the  nature  of  stipulated  damages.  But  it  will  not  interfere,  unless  the 
party  can  be  fully  and  clearly  indemnified  and  placed  in  the  same  situation  as 
if  nothing  had  happened.  Skinner  v.  Dayton^  2  Johns.  Gh.  Bep.  526;  a  G.  17 
Johns.  Bep.  357.  A  statute  granting  chancery  powers  to  relieve  against  all 
penalties  and  forfeitures  in  actions  at  common  law,  it  seems,  may  be  allowed, 
if  such  is  its  general  language^  to  operate  on  penalties  and  forfeitures  already 
incurred,  of  the  time  of  its  enactment,  without  violating  the  principle  that  vest- 
ed rights  are  not  to  be  disturbed,  the  party  injured  having  still  the  right  to 
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if  a  leaae  contain  a  covenant  to  keep  the  premifles  in  repair,  wiist  acta  are 
and  also  a  covenant  to  insure  against  fire  at  a  specific  sum,  ^**"*®^  waste, 
the  tenant's  liability  on  the  former  covenant,  upon  the  pre- 
mises being  bnrnt  down,  is  not  limited  to  the  amount  of  the 
sum  agreed  to  be  insured.  • 

It  is  a  rule  of  great  antiquity,  that  whatever  has  been  once  Fixtorea 
affixed  to  die  fireehold  can  never  again  be  sevefred,  without 
the  consent  of  the  owner  of  the  inheritance.  Accordingly, 
the  removing  posts,  doors,  windows,  benches,  wainscots, 
tables  fixed  in  the  pavement^  fixed  shelves,  groundsels,  &c., 
was  considered  waste  ;[3]  though  annexed  by  the  tenant  for 

leooTer  oil  which  in  e<iait7  and  good  confldence  is  doe  to  him.  /\>Aier  y.  Simr^ 
diffOfUj  4  GreenL  164. 

A  ecrart  of  equity  wiO  not  set  aside  a  regolar  decree  by  defiuilt,  on  the  ap- 
plication of  the  defendant,  for  the  mere  porpooe  of  enabling  him  to  enforce  a 
forfeitnre  In  a  soit  at  law.  Baxkr  y.  Loamng^  t  Paige,  350.  It  seems  a  court 
of  equity  can  alone  rdSere  agaanst  a  forfeitore  for  a  breach  of  a  condition  oon* 
tatned  in  » leese^  in  cases  where  the  act  or  omission  by  whidi  the  foifeitare 
was  incmred,  was  the  result  of  accident  or  mistake,  for  whidi  compensation 
can  be  made  to  the  other  pertyi  or  whera  the  penalty  or  forfeiture  is  in  the 
nature  of  a  mere  security  for  the  payment  <^  money,    lb. 

If  the  premises  are  out  of  repair,  the  tenmt  cannot  make  repairs  at  the  ez* 
pense  of  the  landlord,  or  deduct  tiie  amount  of  them  out  of  the  rent,  unless 
there  is  a  special  agreement  for  that  purpose  between  the  tenant  and  his  land- 
lord. Mmnftrd  ▼.  Brown^  6  Cowen*s  Bep.  476.  But  if  the  tenant  be  not  un- 
der any  agreement  to  repair,  and  the  premises  become  unsafe  and  useless  from 
want  of  repairs,  the  tenant^  fltnn  year  to  year,  may  quit  without  notice,  and 
he  would  not  be  Kable  in  an  action  for  use  and  occupation,  for  any  rent  after 
the  ooeupation  bad  ceased  to  be  benefidaL  4  Garr.  &  Payne,  65;  3  Kenfs 
Com.46S. 

[3]  The  law  of  fixtures  is  of  importance  as  determining  the  right  of  land- 
lord sod  tenant^  yeador  and  yendee,  heir  and  executor,  Ac,  to  certain  erec- 
tions made  upon  the  fieehold  or  realty.  The  equitable  powers  of  the  court 
win  be  exercised  wlieoeyer  there  is  a  claim  inconsistent  with  the  rights  of  the 
parties  A^  for  instance,  where  the  executor  claims  mantelpieces,  fire-gratea 
or  window-sashes  put  in  by  the  testator,  the  court  will  restram  him  in  the 
dahn  of  a  right  clearly  iUegal,  the  heir  being  entitled  to  them  as  part  of  the 
realty. 

That  is  not  a  fixtmna  which  is  susceptible  of  being  remoyed  without  any  in- 
jury to  the  freehold,  or  digging  up  the  soil  And  hi  McCUidoek  y.  Oraham,  (3 
H<Oord*s  Bep.  553,)  Ookx)ck,  justice,  held  that  a  still  fixed  m  a  rode  furnace 
bust  against  the  wall  of  a  house  oonstructed  for  the  purpose  of  distilling,  is 
not  a  fixture.  But  it  seems  that  a  cotton-gin  attached  to  gears  in  the  gin- 
house^  on  a  cotton  phmtation,  is  a  fixture.  iZ».  8o^  also,  is  a  kettle  in  a  fhll- 
ing-miU,  and  for  dying  doth,  being  set  in  brick-work.  Fteaideni  and  Diarteton 
Union  Sank  y.  Emerwn,  15  MasL  Rep.  169.  8o^  also,  is  the  main  wheel  and 
gesringofafiKsfeoty.  X^noeU^oLy,  MwuonA  BnmifiM  ManufaduHng  Cb., 
3  liaqpn's  Bep.  469. 

It  must  not  be  forgotten  that  there  is  a  plain  disthiotion  as  to  what  the  law 
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What  acts  are  *his  own  accommodation.    Modern  times  have,  however,  in- 
deomed  waste,  troduced  several  modifications  of  this  rule*    The  whole  doc- 

adjudges  fixtures  between  landlord  and  tenant,  vendor  and  vendee,  between 
tenant  for  life,  Ac,  and  he  in  remainder  or  reversion,  and  between  heir  and 
executor.  The  court  looks  upon  the  relation  of  landlord  and  tenant,  in  the 
most  favorable  light  in  favor  of  the  tenant  as  to  his  right  of  removing  the  ereo 
tions  he  has  hade.  In  Whiting  v.  Braigton^  (4  Pick.  Rep.  310,)  the  oourt  said: 
"  There  seems  to  be  no  doubt  tliat,  according  to  the  later  decisions  in  England, 
and  several  cases  in  our  own  books,  a  tenant  for  life,  years,  or  at  will,  may,  at 
the  expiration  of  his  estate,  remove  from  the  freehold  all  such  improvements 
as  were  erected,  or  placed  by  him,  the  removal  of  which  will  not  injure  the 
premises,  or  put  them  in  a  worse  plight  than  they  were  when  he  took  posseft- 
sioii.     Pemherton  v.  King^  2  Dev.  3*i6. 

In  MiUer  v.  Flwrnb^  6  Cow.  Bep.  665,  the  court  laid  down  the  rule  as  arising 
between  three  classes  of  persons.  1st.  As  between  heir  and  executor.  2d. 
Between  the  executor  of  tenant  fi>r  life  or  in  tail,  and  the  remainder-man  or 
reversioner;  and  3d.  Between  landlord  and  tenant 

The  court  observed  that  in  the  first  case  the  rule  obtained  with  the  utmost 
rigour  in  &vor  of  the  inheritance  and  against  the  right  to  disannex  iherefh)m, 
and  to  consider  as  a  personal  chattel  any thmg  which  has  been  afiQxod  thereto. 
In  the  latter  case,  the  reasons  for  relaxing  the  rule  are  obvious  upon  motives 
of  public  policy.  The  tenant  is  thereby  encouraged  to  make  improTementSy 
and  the  landlord  has  no  cause  to  complain  inasmuch  as  the  farm  is  restored  to 
him  in  the  same  state  as  when  he  parted  with  it  A  different  rule  would 
effectually  check  all  improvements  by  the  tenant,  where  it  is  well  known  that 
at  the  end  of  the  term  they  are  to  be  surrendered  to  the  landlord  or  tlie 
reversioner  of  tenant  for  life.  But  the  ease  between  heir  and  execntor,  and 
vendor  and  vendee,  is  widely  different  The  ancestor  or  vendor  has  the  abeo* 
lute  control,  not  only  of  the  land,  but  of  the  improvements.  The  heir  and 
executor  are  both  representatives  of  the  anoestcM*.  The  vendor  has  an  Section 
to  sell  or  not  to  sell  the  inheritance.  If  he  docs  elect  to  «ell,  he  knows  thai 
by  law  the  fixtures  pass,  and  there  is  no  good  reason  why  the  law  should 
interpose  in  his  behalf  and  protect  him  against  the  loss  Of  improvements 
which  ho  has  deliberately  chosen  to  part  with.  These  principles  were  reoog* 
nized  in  Kirwan  v.  LaUmr^  1  Har.  &  Jc^ns.  289. 

In  Now  York,  tilings  annexed  to  the  freehold,  or  to  any  buildings  fi>r  the 
purpose  of  trade  or  manufacturei  and  not  fixed  into  the  wall  of  a  house,  so  as 
to  be  essential  to  its  support,  go  to  the  executor  as  assess ;  and  all  other 
things  annexed  to  the  freehold  descend  to  the  heir  or  devisee.  2  N.  Y.  Bev. 
Stat  p.  83,  sees.  6,  1,  8. 

The  strict  rule  as  to  fixtures  that  implies  between  heir  and  executor  applies 
equally  between  vendor  and  vendee,  and  mortgagor  and  mortgagee;  and 
growing  crops,  manure  lymg  npon  the  land,  and  fixtures  erected  by  the  ven- 
dor for  the  purposo  of  trade  and  manufacture,  or  potash  kettles  for  manufiio- 
turing  ashes,  past  to  the  vendee  of  land.  2  Kent's  Com.  346.  So  a  kettle  in 
a  fulling-mill,  set  in  brick  word,  and  used  for  dying  doths,  will  pass  to  the 
mortgagee  in  fee  of  the  mill;  tiiough  no  mention  of- the  appurtenances  be 
made  in  the  deed.  Union  Sank  v.  Hmerson,  15  Mass.  Rep.  159.  But  in 
JT  Clintock  v.  Grahmn,  3  M'Cord's  Rep.  553,  where  the  question  was  in  respect 
to  a  still  and  vessels  set  up  i^  a  rock  furnace  which  was  built  against  Uie  wall, 
it  was  held  they  did  not  pass  by  tho  contract  of  sale. 
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tnae  upon  the  dabj6ct  was  ao  well  stated  by  Lord  Ellenbo-  What  acts  are 
rough  in  theoase.of -Biwes  v.  Maw^{a)  that,  nothing  can  be  *»«d^*"*«- 
added  to  the  substance  of  that  admirable  judgment. 

*It  appears  ftom  thence  that  questions  respecting  the  right  r*1901 

to  what  are  ordinarilj  term.ed. fixtures,  principallj  arise  be- 
tween three  classes  of  persons:  1st,  between  heir  and  execu- 
tor, in  which  case  the  rule  obtains  with  the  greatest  rigor  in 
&vor  of  the  inheritance  and  against  the  right  to  dis-annez  ;(&) 
*2dly,  between  the  executor  of  tenant  for  life  or  in  tail  and  ^        J 

the/emainderman  or  reversioner,  where  the  right  to  dis-annex 
is  considered  more  fitvorably  for  the  executor,  than  in  the 

(a)  3  East,  28. 

(a)  See,  also,  Lee  y.  RiBdcn^  *l  Taunt  188.     2  Manh.  495. 

When  a  fiurm  ia  sokl  withont  any  reaenration,  the  nile  is,  that  whateyer  ia 
affixed  to  the  fireehold,  heobmes  part  of  it,  and  cannot  he  removed.  The 
vendor  has  Uie  absdnte  control,  not  only  of  the  land,  bnt  of  the  unprovements ; 
and  he  has  an  election  to  sell  or  not  to  sell  If  he  does  sell,  he  knows  the 
flxtores  pass^  not  beings  in  waah  cases,  personal  property.  Eohnea  v.  Tremper, 
20  Johns.  Rep.  29.  P.  oonreyed  by  deed,  without  reservation,  an  ashevy  in 
which  kettles  were  set  in  mason  work,  but  the  arches  were  upon  a  jdatform, 
and  not  &stened  to  the  building.  The  troughs  were  sunk  in  the  ground. 
H.,  who  purchased  the  premises,  demised  the  ashery ;  and  the  lessee  entered 
into  poaseasioD,  and  used  the  kettles  xmtil  a  fire  consumed  the  building.  The 
question  being  as  to  the  fixtures,  it  was  held  that  the  fixtores  passed  by  the 
conveyance.    MSBer  v.  PhmiJb^  6  Ck>w.  Bep.  666. 

If  a  freehold,  fitted  up  lor  a  trade  of  any  kind  or  for  manufitctures,  is  sold 
to  a  person  Intending  to  fidlow  the  same  business,  then  all  the  machineiy 
neoesBary  to  the^rade  or  manufiicture  so  intended  to  be  carried  on  would 
pass.  1  Baiky's  S.  C.  Bep.  541.  Gonaequently,  a  cotton  gin  which  was 
attached  to  the  gears  in  the  gin-house,  was  held  to  be  a  fixture  which  passed 
hf  the  oontraot  of  sate.  So,  a  oanveyatioe  of  a  saw-miH  was  hekl  to  pass  a 
mill-chain,  dogs  and  bars ;  they  brag  Jn  their  appropriate  places  at  the  time. 
The  chain  was  attached  by  a  hook  to  a  piece  of  a  drsft-chain,  which  was 
iitftened  to  the  shaft  by  a  spike.  It  could  be  hocked  and  unhooked  at 
pleasure.  The  chain  was  used  to  draw  logs  into  the  milL  Fantkr  v.  Skukpaie^ 
6  GreenL  144L  And  where  the  stones  and  irons  of  a  grist-mill  were  aoddent- 
ally  detached  by  a  flood,  esnying  away  the  main  body  of  the  mill,  they  were 
stSD  holdeiL  to  oontinue  a  part  of  the  realty,  and  therefore  not  liable  to  be 
taken  on  execution  to  satisfy  a  creditor  ss  personal  property.  Ooddardr. 
Bobter,  6  QfeenL  Bepi  427.  It  has  been  held,  however,  thftt  firames  in  a 
hdgxy  for  qrinning  flax  and  tow,  though  fastened  by  upright  pieces  extendhsg 
to  the  vppet  floor,  and  deets  nailed  to  the  floor  round  the  feet^  neither  of  the 
maishines  bong  nailed  to  the  building,  would  not  be  considered  as  a  part  of 
the  freehold.  Oreaaon  v.  Skntij  17  Johns.  Rep.  117,  121.  See  Amos  k  Fer- 
rard'a  Law  of  Fixtures ;  Gibbon's  do.;  MoU  v.  Fabner,  I  Com.  Rep.  664; 
Cook  V.  Champktia  J^anaporkOion  Ch,  1  Denio^  91;  Fourrer  v.  Cha^etaie^  6 
I>auo^527. 
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What  acts  are  preceding;   and,  8dly,  between  landlord  and  tenant,  where 
eem    was  e.  ^j^^  ^^  j^  heeiL  relaxed  to  the  greatest  extent. 

UtensilBfletup  The  first  exception  which,  after  some  8traggles>(a)  wbb 
^a^^^  *^  made  to  the  strictness  of  this  rule,  was  in  favor  of  Thxde,  and 
utensils  set  np  in  relation  to  it  Lord  Holt  accordingly  held 
that  a  soap-boiler  might,  during  his  term,  remove  yats  set  up 
in  relation  to  his  trade.(&)  Lord  Hardwicke  also  twice  de* 
termined  that  a  fire  engine  erected  by  tenant  for  life  to  work 
a  colliery,  should  be  considered  as  personalty,  the  working 
of  the  colliery  being  not  merely  an  enjoyment  of  the  estate, 
but  in  some  measure  the  carrying  on  of  a  trade.(c)  Lord  C. 
B.  Comyns  also  made  a  similar  determination  as  to  the  right 
of  a  tenant  to  remove  a  cider  mill,(d)  and  the  court  of  King^s 
Bench,  in  Pentcm  v.  R6bart^{e)  as  to  varnish  a  house. 
BaQdings  for       Lord  Kenvon  had,  in  a  case  of  nisi  pritis,  extended  the 

the  purposo  of  _         .  . 

farming.  doctrine  to  buildings  erected  for  the  purposes  of  farmings  f) 

This  part  of  the  subject  received  great  consideration  in  Hlwes 
V.  Maw,  where  the  tenant  had  erected  several  out-houses  at 
his  own  expense,  for  the  more  necessary  and  convenient  ea- 
joyment  of  his  farm:  the  court  held  that  he  was  not  ^entitled 
to  remove  them,  though  he  left  the  premises  in  the  exact  state 

L  ^«^2j  ^  which  he  found  them.[l] 

(a)  42  B.  3,  6.     20  H.  7, 13,  ft.  ft  b.    81  H.  t,  27. 

(b)  Foolers  case,  Salk.  368. 

(e)  Lanffton  y.  Lawton^  3  Atk.  13.    Lord  Dudley  r.  Lord  Wkrd^  Amb.  IIS.' 

(d)  Git  ib. 

(e)  2  East^  88. 

(/)  Dean  y.  AUaiy,  3  Bsp.  N.  P.  C.  11. 

■  ■  -   '  ■  — ■ —     ■  I  ■' ■  ■      ■        ■-,-■■       .        I 

[1  ]  If  one  man  erect  buUdinge  upon  ihe  land  of  another ^  TOlontarfly  and  without 
ftDj  contract,  thej  become  a  part  of  the  land,  and  the  former  has  no  right  to 
remore  them.    Siioh  bnUdinga  9xe  prima  fade  part  of  tiie  realty. 

A  husband  erected  a  dweUing^honee  and  joiner's  shop  upon  land  belongiiig 
to  his  wife,  and  died.  Held,  as  no  binding  contract,  in  regard  to  SQch  ereelion, 
could  have  been  made  with  the  wife  during  oorertnre,  the  buildings  belonged 
to  her,  and  could  not  be  applied  to  payment  of  his  debts.  WaMfwm  r.  9proa^ 
16  Mass.  449;  SmWi  y.  Beneon,  1  HiU,  176;  Broi»n  t.  Kmg,  5  Met.  178; 
BaJttvmore  t.  MeKim^  3  Bland,  465. 

So  if  one  man  take  another*s  thnber  wrongflilly,  and  use  it  in  erecting  or 
repairing  bmldings  upon  his  own  land,  it  beoomes  his  property ;  (Amos  on 
Fixt.  9,  n.  a,)  and  the  same  rule  applies  where  the  timber  oonaists  of  the  ma- 
terials of  a  building  taken  down  by  one  man  and  belonging  to  another.  Pierre 
T.  Ooddard,  22  Pick.  669. 

After  a  mortgage  of  land,  with  a  dwelUng-house  thereon,  to  A.  the  mortga- 
gor remored  the  building,  used  a  part  oi  the  materials,  witii  others^  in  ereetang 
a  house  upon  other  land,  and  afterwards  oomreyed  the  land  and  balMiBg  last 
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Lord  Kenyon,  in  the  above  notioedcaae  of  PenUm  y.  Bdbari^  "WTiat  acu  are 
alluded  to  the  instances  of  gardeners  and  nurserymen  in  the   ^"^    ^ 
neighborhood  of  the  metropolis,  whom  ^e  considered  as  en-  Gardners  and 
titled  to  take  up  the  young  trees  and  plants  daring  the  con-  o^™«ry-m«n. 

named,  for  valuable  consideration,  to  B.  A.  brings  trover  against  B.  for  the 
new  honae  and  the  materials  ttsed  npon  it  Held,  such  materials  became  a 
part  of  the  freehold,  and  B.  became  the  owner  of  them  bj  the  oonveTance  to 
hnn ;  and  that  the  action  would  not  lie.    Pierce  v.  Ooddard^  22  Pick.  §59. 

On  the  other  hand,  there  are  many  cases,  where  one  man  may  own,  asper- 
mmai  preperty,  a  building  erected  upon  the  land  of  another.  Russell  y.  BichardSf 
3  7air£  371;  BiUKfrney.  Browne,  3,  162;  JewOty,  Partridge,  ib.  243. 

A  son,  by  permission,  erected  a  house  up<»i  the  land  of  his  &ther,  under  the 
mutual  expectation  that  the  land  would  be  deyised  to  the  son,  but  with  no 
agreement  that  the  father  should  own  the  house  or  be  accountable  for  its 
value.  Held,  the  house  belonged  to  the  son  as  personal  property.  TTefis  y. 
JkmjMsfer,  4  Mass.  514. 

A  town-house  was  built  on  land  of  the  town,  under  a  contract  with  the 
builder,  that  the  town  should  occupy  a  part  of  it  at  a  certain  rent,  and  have 
tike  right  to  purdiSBe  the  house  at  an  appraised  value.  Held,  the  house  be- 
longed to  the  builder  as  personal  property.    Ashman  v.  WiUia/ms,  8  Pick.  402. 

Trespass  for  taking  and  cairying  away  the  plaintiff's  "small  flsh-house  or 
camp^"  and  burning  up  and  destroying  his  "wooden  camp  or  small  house," 
upon  an  island  in  another  state.  The  evidence  showed,  the  injury  was  done 
to  a  building  without  a  cellar,  about  nineteen  feet  square,  used  by  the  plain- 
tiff and  his  men  as  a  dwelling,  in  the  spring,  while  catching  salmon.  Held, 
neither  the  declaration  nor  evidence  showed  the  property  to  be  real  estate. 
Rogers  v.  Woodbmry,  16  Pick.  156. 

A  hothing-house  was  erected  by  an  individual  on  piles  driven  into  the  bed 
of  a  navigable  river,  bek>w  low  water  mark,  and  afterwards  mortgaged  by  him. 
Held,  as  he  had  no  interest  in  the  soil,  the  building  was  a  chattel,  and  no 
eqm^  of  redemption  remained  in  him,  liable  to  be  taken  on  execution.  Marey 
V.  Ihaeimg,  8  Pick.  283. 

But  a  building  bo  erected  may  be  sold  on  execution  as  personal  property, 
and  the  purchaser  may  legally  enter  on  the  land  to  remove  it.  The  oooupant 
has  the  right  of  paasiag  cfv&t  the  dose  of  the  owner  of  the  land,  to  and  izom 
the  highway.    Doiy  v.  Chrham^  5  Pick.  487. 

Such  buflding  will  pass  by  bill  of  sale,  and  not  with  a  deed  of  the  land ;  nor 
can  it  be  extended  upon,  or  recovered  in  a  real  action.  Trover  will  lie  for  it^ 
as  lor  other  obattelsL  But  it  may  be  validly  attached,  like  real  estate,  with- 
out takhig  aotual  poaseasion.  AJOrich  v.  Pare&ne,  6  N.  H.  565 ;  2  Fairf.  3*71; 
8Pick.403;  jSfeiMirt  v.  Xomd^  1  Btod.  &  B.  606 ;  Ttfifey  v.  5m«e^  5  Shepl.  12. 

The  owner  of  the  land  will  not  gain  a  title  to  the  building  merely  by  the 
neglect  on  the  part  of  the  owner  of  the  latter  to  occupy  or  claim  it 

A.  erected  a  saw-mill  on  the  land  of  B.  with  his  permission.  The  buUdtng 
was  sold  to  C.  upon  an  execution  against  A.,  and  B.  afterwards  sold  the  land 
to  B.  The  building  remained  vacant  three  years,  and  D.  made  no  objection 
to  its  being  on  the  land.  Held,  the  purchaser  of  the  building  had  not  waived 
hiarij^t  to  it     2  Fair£  3tl ;  Harris  v.  QiOingham,  6  N.  H.  9;  5  Shepl.  12. 

Where  one  m  poawflsion  of  land  bona  fide  as  his  own  has  erected  buildings 
upon  it;  he  or  his  grantee  may  remove  them,  without  inourriBg  any  liabiUty 
to  the  trae  owner  of  t^e  land.     WihA^av.  a&iv,  1  Daaa,  591. 
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What  acta  are  tinuance  of  their  term.    This,  if  it  be  so,  must  be  from  the 

deemed  waste.  ...  i.-'^  rx  x/»  xt.*     j 

law  implying  an  exception  m  favor  of  tenants  of  this  de- 
scription, as  carrying  on  a  species  of  trade.(a)  The  position, 
however  seems  doubtful  and  it  would  be  advisable,  that 
leases  of  property  of  this  nature  should  contain  a  covenant 
enabling  the  tenant,  before  the  expiration  of  his  term,  to  re- 
move young  trees,  hot-house  frames,  &c. 
Articles  of  or-  rpj^^  indulgence  in  fiivor  of  tenants  for  years,  has  been  still 
further  extended  to  articles  of  omwiifierU  which  have  been  put 
up  by  him,  as  marble  chimney  pieces,  pier  glasses,  hangings, 
wainscots,  if  fixed  only  by  screws,  and  the  like.(6)  The  re- 
moval of  the  articles  ought  to  be  hefore  the  expiration  of  the 
term;(c)  but  if  the  tenant  is  still  in  possession  he  may  remove 
them  though  the  term  be  expired.(cf)[2] 

(a)  3  East,  46. 

Q>)  Beck  Y.  JUbow,  1  P.  W.  9i.     Bcparte  Quincy,  1  Atk.  47t.     Lawton  ▼. 
Xatoton,  sup. 

(c)  FooU^8  case,  Salk.  368.    Fitiherbert  v.  Shaw,  I  H.  B.  268. 

(d)  FmUon  y.  Baibart,  sup.    Davis  y.  Jones,  2  B.  &  A.  16t. 

[2]  In  TToflMT  y.  Sherman,  20  Wend.  Rep.  636,  the  oases  arising  under  the 
law  of  fixtores  are  oollected  and  commented  upon  bj  Judge  Cowen,  with  great 
learning  and  abilit7.  As  between  tenants  in  common  and  the  owner  of  the 
fee,  the  doctrine  of  fixture  making  a  part  of  the  fi^ehold  and  passing  with  it,  is 
more  extensiyely  applied  than  between  any  others.  As  between  tenant  for 
life  or  years,  and  reyersioner  or  remainder  man,  all  erections  by  the  (hnner,  for 
the  purposes  of  trade  or  manufkcture,  though  fixed  to  the  jQreehold,  are  con- 
'sidered  as  his  personal  property,  and  as  such  may  be  remoyed  by  him  during 
his  term,  or  be  made  ayailable  to  his  creditors  on  a  fieri  facias.  On  his  death 
they  go  to  his  executors  or  administrators ;  yet  by  a  oonyeyance,  they  pass  to 
the  yendee.  Frvdus  industriaks,  it  is  well  known,  always  go  on  the  owner's 
death,  to  the  executor  or  administrator,  not  to  the  heir ;  whereas  they  are 
earned  by  a  deyise  or  other  oonyeyance  of  the  land  to  the  deyisee  or  yendee. 
Sjpencer's  ease,  Winck's  Rep.  61.  Austin  y.  Sawyer,  9  Gowen,  39 ;  WOkins  y. 
Vashbinder,  *l  Watts,  378,  and  cases  cited  oyerraling  Smith  y.  Johnson,  1 
Pennsyly.  Rep.  4*71  contra.  The  general  rule  is,  that  anything  of  a  personal 
nature  not  fixed  to  the  freehold  cannot  be  consideTed  as  an  inddent  to  the  law, 
even  as  between  yendor  and  yendee.  The  English  cases  on  this  subject  are 
most  of  them,  well  oollected  and  arranged  in  Amos  and  Ferrard's  Law  of  Fix- 
tures, p.  1  ch.  1,  p.  180,  di.  6,  Am.  ed.  1830.  For  some  still  later,  see  Gibbon's 
Law  of  Fixtures,  16,  ch.  2.  The  American  cases  are  mostly  oollected  in  2  Kent's 
Com.  346,  3d  ed.  note  c.  Though  generally  it  is  not  uniyersally  true,  that 
tiiey  cannot  be  considered  as  incident  unless  they  are  alBxed.  A  temporary 
dis-annexing  and  remoyal,  as  of  a  mill  stone  to  be  picked,  or  an  anyil  to  be 
repaired,  will  not  take  away  its  character  as  a  part  of  the  freehold.  Lodes  and 
keys  are  also  considered  as  constmctiyely  annexed ;  and  in  this  country  it 
must  be  so  with  many  other  things  which  are  essential  to  the  use  of  the  pre* 
jBoises.    The  cases  are  almost  unifonnly  hostQe  to  the  idea  of  mere  loose  mor- 
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If  the  tenant  dig  for  gravel,  lime,  clay,  brick-earth  or  slate,  What  actg  are 
he  commits  waste ;  and  in  general  digging  in  quarries  for   *®"®  ^^ 

Waste  in 
able  madunery,  even  where  it  is  the  main  agent  or  principal  thing  in  prose-  i>^^^  ^* 
caUng  the  business  to  which  a  freehold  property-  is  adapted,  being  considered 
as  a  part  of  that  freehold  for  any  purpose.  To  make  it  a  fixture,  it  must  not 
only  be  essental  to  the  business  of  the  erection,  but  it  must  be  aUached  to  it  in 
Bome  way :  at  least,  it  must  be  mechanically  fitted,  so  as  in  ordinary  under- 
standing, to  make  a  part  of  the  buUding  itself.  The  question  has  been  occa- 
Bionally  examined  in  the  supreme  court  of  the  state  of  New  York  as  between 
grantor  and  g^rantee,  and  in  some  other  relations.  The  principal  cases  are : 
MBermanoe  y.  Vemayf  1  John.  Rep.  5 ;  Creason  r.  StotU,  17  Johns.  Rep.  116, 
121 ;  MiBer  v.  Flumb^  5  Cowen,  665 ;  Austin  v.  Saxcyer,  9  Cowen,  39 ;  Bay' 
trumd  y.  White,  *l  ib.  219.  None  of  them  treat  a  personal  thing  as  a  fixture 
short  of  physical  annexation ;  and  some  are  peculiarly  strong  against  the  pur- 
fdiaser.  The  first  related  to  a  sale  of  land  on  which  was  a  bark-mill  and  a 
stone  for  grinding  bark,  to  be  used  in  a  tannery.  The  court  said,  '*  It  seems 
to  be  the  better  opinion,  that  the  mill  was  personal  property :  for  the  mill 
stone  with  the  building  covering  it,  was  accessory  to  the  tanning  business,  a 
matter  of  a  personal  nature.  Taken  upon  that  reason,  a  saw-mill  or  a  grist- 
mill would  hardly  have  passed  by  such  a  conveyance ;  yet  it  has  been  settled 
ever  since  the  Year  Book,  14  Hen.  8,  25,  that  the  stones  of  a  grist-mill  are  a 
part  of  the  freehold,  though  removed  for  the  purpose  of  being  picked ;  aod 
they  shall  pass  by  a  sale  of  the  land.  Amos  k  Ferrard  on  Fixtures  p.  283.  In 
Oreaaon  v.  ^out^  Kr.  Justice  Piatt  expressed  his  opinion,  that  frames  in  a  fac* 
tory  for  spinning  flax  and  tow,  though  fiistened  by  upright  pieces  extending 
to  the  upper  floor,  and  deets  muled  to  the  floor  round  the  feet,  neither  of  the 
machines  being  nailed  to  the  building,  would  not  be  considered  as  a  part  of 
the  fi^ehold.  He  thought,  therefore,  that  they  might  bo  levied  on,  as  personal 
property,  under  a  >i  /a.  against  the  owner.  But  the  question  was  not  finally 
decided.  In  the  case  of  Swift  v.  Thompson^  9  Com.  Rep.  63,  the  dictum  of 
Platt^  J,  was  followed  with  respect  to  cotton  machinery,  the  posts  of  which 
were  festened  to  the  floor  by  wooden  screws  set  into  tlie  floor.  By  unscrew- 
ing, tlie  madainery  ooold  be  removed  without  injury  to  the  building.  Daggett, 
J.  said :  "  we  resort  then,  to  the  criterion  established  by  the  common  law ; 
oonid  this  property  be  removed  without  injury  to  the  freehold  ?"  These  views 
are  sostaiBed  by  the  strong  case  of  Gale  v.  Ward,  14  Mass.  Rep.  352.  There 
the  owner  of  the  freehold  had  carding  machines  in  his  woolen  ikctory,  "  not 
nailed  to  the  floor,  nor  in  any  manner  attached  or  annexed  to  the  building, 
unless  it  was  by  the  leather  band  which  passed  over  the  wheel  or  pulley,  as 
it  is  caOed,  to  give  motion  to  the  machines.  This  band  might  be  slipped  off 
Uie  pulley  by  hand,  and.it  was  taken  oS  and  the  machines  removed  from  time 
to  time  when  they  were  repaired.  Each  machine  was  so  heavy  as  to  require 
four  men  to  move  it  on  the  floor,  and  was  too  large  to  be  taken  out  at  the  door, 
But  it  was  so  constructed  as  to  be  easily  unscrewed  and  taken  to  pieces  when 
removed  by  the  deputy  sheriff."  He  had  levied  upon  them  as  being  the  per- 
sonal property  of  the  fineeholder,  entirely  distinct  from  the  realty.  Parker,  Ch. 
J.  said :  *'  They  must  be  considered  as  personal  property,  because  although  in 
some  sense  attached  to  the  freehold,  yet  they  could  easily  be  disconnected,  and 
were  capable  of  being  used  in  any  other  buUding  erected  for  similar  purposes. 
It  is  true  th»t  the  relaxation  of  the  ancient  doctrine  respecting  fixtures  has 
been  in  &vor  of  tenantB  against  landlords;  but  the  principle  is  correct,  in  every 
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What  acta  are  stone,  or  mines  of  metal  or  coal,  if  they  are  not  open  at  the 
^"^  time  of  the  demise,  is  waste  ;(a)  and  if  the  tenant  open  a  mine 

(a)  2  RoL  Ab:  815.    Co.  Lit  63  b. 

point  of  view.    But  see  Union  Bank  y.  Bmeraonf  16  Mass.  Rep.  169,  and  Whi' 
Ung  Y.  BrastoiOj  4  Pick.  310.     Gole  v.  Ward^  is  questioned  bj  Richardson,  Ch. 
J.  in  Kettredge  t.  WoodSy  3  New  Hamp.  Rep.  516.    Some  of  the  doctrine  in 
McLiniock  v.  Graham,  3  M'Ck)rd,  553,  was  equally  strong  with  that  in  Gale  y. 
Ward,    A  still  was  fixed  in  rock  furnace,  which  furnace  was  built  inside  and 
against  the  wall  of  a  house  that  had  been  erected  for  the  exfffess  purpose  of  a 
still.   The  whole  stood  on  a  tract  of  land  sold  under  a^  /a.  against  the  owner, 
and  the  court  said  the  still  did  not  pass.    But  there  was  evidence  of  the  still 
being  excepted  ac  the  sheriff's  sale,  and  sold  to  another;  so  that  tlie  question 
did  not  rest  entirely  on  annexation.    Besides,  as  to  this  point,  the  case  wss 
afterwards   shaken  by  Farts  y.  Walker,  1  Bail.  640.    Hutchinson,  Ch.  J.  in 
Whetherhee  v.  Faster,  5  Yerm.  Rep.  142,  denied  that  potash  kettles  set  in  brick 
arches  with  chimneys,  are  real  estate.    But  he  cited  no  authority.    The  case 
of  JDuck  Y.  Braddylby  1  McCleL  21*7 ;  13  Price  456,  treats  cotton  machineiy 
placed  and  fastened  for  the  purposes  of  stability,  by  a  tenant  for  years  in  a 
manufactory,  as  subject  to  be  distrained  by  his  landlord  for  rent,  and  to  be 
^  taken  in  execution  against  him.    This  doubtless  was  so,  under  the  peculiar 
circumstances  of  that  case.   Mr.  Gibbons,  remarks  upon  this  case,  (Gibbons  on 
Fixtures,  20,)  that  such  machineiy  would  seem  not  to  be  a  fixture,  if  fastened 
by  bolts  or  screws,  and  capable  of  being  remoYcd  and  replaced  without  injury, 
either  to  the  machinery  or  the  building.    But  the  question  whether  it  should 
be  deemed  a  fixture  as  between  the  owner  of  the  fireehold  and  his  devisee  or 
grantee,  could  not  arise ;  and  according  to  the  report  in  Price,  the  court  ex- 
pressly refused  to  pass  on  the  question  of  fixture ;  according  to  M'CleUand  they 
silently  omitted  to  notice  the  point    The  case  of  MiUer  y.  Fkimb,  6  Cowen,  666, 
regarded  an  asbery ;  and  the  court  recognized  and  acted  on  the  general  dis^o- 
tion  that  things  fixed  in  any  way  to  the  freehold,  e.  g.  potash  kettles  set  in  an  arch 
of  mason  work  with  a  chimney,  though  the  arches  were  placed  on  a  platform 
and  not  fastened  to  the  building,  would  pass  by  a  sale  of  the  premises ;  but  it  was 
held  that  small  kettles,  not  fixed  in  any  way,  though  necessary  for  use  in  the 
ashery,  would  not  pass.    The  distinction  between  the  relation  of  vendor  and 
vendee,  tenant  and  landlord,  was  distinctly  considered  and  recognised.    See 
also,  Eeynolds  v.  ShiUer,  5  Cowen,  323.    The  same  distinction  was  held  by 
Savage,  C.  J.,  in  Raymond  v.  White,  1  Cowen,  319.    The  question  there  was, 
Sn  respect  to  a  heater  used  in  a  tannery,  but  in  no  way  attached  to  the  build- 
ing.   It  was  placed  in  a  leach  or  vat,  which  latter  was  detached  from  the  build- 
ing, except  that  a  small  piece  of  board  was  tacked  witli  nails  to  the  vat  and  to 
the  side  of  the  building.    But  there  was  no  necessity  for  fastening  the  vat,  and 
the  fastening  was  of  no  use,  except  to  keep  the  side  standing  while  the  vat  was 
put  together."    The  question  was  really  one  between  landlord  and  tenant 
But  Savage,  Ch.  J.,  said  the  heater  could  not  be  considered  as  part  of  the  real- 
ty, even  if  the  person  who  placed  it  had  owned  the  tannery,  1  Cowen,  321.   In 
Kirman  v.  Laiouir,  1  Harr  and  Johns.  289,  the  sheriff  had  sold  under  a>L/a. 
against  the  owner,  a  house  and  lot  with  the  tgopurtencmces.    This  house  was  ' 
built  for  a  distillery ;  and  the  implements  necessary  to  cany  on  the  business 
were  on  the  premises  at  the  time  of  the  sale.    In  trover  by  the  owner  of  theee, 
the  court  held,  that  the  pumps,  cisterns,  iron  grating^  door,  distiUeiy,  and 
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and  assign  bis  interest  in  it,  it  is  still  waste  in  the  assignee  to  What  acts  are 

deemed  waste. 

lnofBe-milla,  paaaed  by  the  Bberiff^s  deed ;  but  not  the  jofsts^  vrntB^  bodceta,  pick- 
ets and  &aoets.    The  caee  went  on  the  distinction  between  things  affixed  to 
the  fireehold,  and  the  mere  loose  articles  necessary  for  carrying  on  the  business. 
The  Ibrmer  were  held  to  paas ;  though  Chase,  J.  conceded  that  a  tenant  erect* 
ing  them,  might  have  taken  them  away.    It  being,  as  he  said,  the  same  as  a 
queetion  between  tiie  ordmary  Tendor  and  vendee,  "  everything  passed  which 
was  azmexed  to  the  fireehold."    lb.  291.    The  same  thing  was  said  as  to  the 
fixtures  in  an  iron  fbundeiy.    Bam  v.  Eorion^  5  Bam  and  Aid.  716.    Park,  J. 
said,  ^*  prima  fade^  a  mere  conveyance  of  the  foundeiy,  would  have  passed 
them."    Taunton,  J.  said,  "if  the  deed  had  only  mentioned  the  foundery,  the 
fixtures  would  have  passed.    There  are  many  cases  whk^  show  this."    Pat- 
terson, J.  aaid,  "  I  should  be  sorry  to  bring  into  question  the  decision  of  this 
court,  that  a  oonveyanoe  of  premises,  will  pass  all  that  is  attached  to  them." 
And  the  Dhion  Bank  v.  Em&non^  15  Mass.  Bep.  159,  narrows  the  general  rea- 
son of  Gak  V.  Ward.    It  hidds  that  a  kettle  fixed  in  brick  work  in  a  fulling- 
mfl],  passed  to  the  mortgagee  of  land  on  which  the  fulling-mill  stood,  though 
the  appurtenances  were  not  mentioned.    The  court  recognized  the  usual  dia- 
tanction  in  &vor  of  tenants.    So  they  did  in  WhiMng  v.  BratUrw^  4  Pick  310. 
In  Faris  v.  WaOstr^  1  Bail.  540,  the  plaintiff  sold  and  conveyed  his  plantation 
to  the  defendant    On  this^  ootton  was  grown ;  and  a  cotton  gin  was  in  a  gin- 
hnuae  on  the  premises,  attached  to  the  gears.    The  plaintiff  brought  trover  for 
the  gin ;  but  the  court  were  of  opinion  that  it  was  a  fixture,  and  passed  with 
the  fi^ebold.    They  said  that  as  betw^n  heir  and  executor,  or  vendor  and 
vendee,  "  all  things  which  are  necessary  to  the  fhU  and  free  enjoyment  of  the 
freehold,  and  are  t»  cmy  way  attached  to  it,  are  held  to  be  fixtures  and  pass 
with  it"    In  the  case  of  the  Oliifmpic  Theatre^  2  Browne,  2*79,  285,  the  court 
said :  "  The  permanent  stage  is  so  fixed  to  the  freehdd,  that  it  ought  to  be 
ooDsidefed  as  a  part  of  it    But  the  movable  scenery,  and  fiying  stages  are  not 
nsoessary  aocessariea  to  tike  enjoyment  of  the  inheritance.    They  were  only 
necessary  for  the  purposes  of  theatrical  exhibitions,  which,  in  this  respect  must 
be  considered  ae  a  species  of  trade.    We  are,  therefore,  of  opinion  that  they  do 
not  belong  to  the  inheritance^  and  consequently,  are  not  subject  to  the  liens, 
particularly  when  oonflioting  with  the  daima  of  execution  creditors."    The 
oonrt  recognized  the  distinction  in  iavor  of  tenants ;  but  they  appear  to  con- 
sider the  rule  as  also  very  strict  against  the  heir  when  the  question  arises  be- 
tween him  and  the  executor,  which  has  been  said  to  be  the  same  in  respect  to 
fixturea  as  between  vendor  and  vendee.    Spencer,  C.  J.  in  Hatmea  v.  Tremper^ 
20  Johns.  B.  30.    MiOer  v.  Phmb,  6  Ck>wen,  665.    In  the  ease  of  the  Otym- 
pic  Thtaike^  the  court  say,  2  Browne,  265,  ''The  general  rule  appears  to  be^ 
that  where  Hht  instrument  or  utensil  is  accessary  to  anything  of  a  personal  na- 
ture^ as  to  the  canying  on  a  trade^  it  is  to  be  eonsideied  a  chattel;  but  where 
it  ia  a  neceasaiy  accessary  to  the  enjoyment  of  the  inheritance,  it  is  to  be  con- 
sidered as  a  part  of  the  inheritance ;  a  rule  as  broad  as  that  stated  in  Eur- 
nifcmee  v.  Yemoy;  and  whldi  has  been  since  utterly  repudiated  by  the  Penn- 
sylvania cases.    In  Qroy  v.  BoUdship^  VI  Serg.  k  Bawle,  413,  a  copper  kettle 
or  boiler  in  a  brew-house,  was  held  to  be  a  part  of  the  freehold,  though  very 
dig^tly  attached ;  and  the  court  mention  the  wheels,  stones  and  bolting-cloths 
ofa-mill  as  parallel  and  fiuniliar  instances.    Id.  416.    So  the  engine  by  which 
a  steam  saw-mill  is  prepeUed,  thus  performing  the  usual  office  of  a  water-wheel. 
Tlie  court  mantioiied  the  gears  of  a  null  as  part  of  the  freehold.    Morgan  Y,Ar- 
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What  acta  are  *work  it.(a)    But  the  tenant  may  dig  and  take  the  profits  of 

deemed  waste. 

(a)  Sanders^  case,  5  Co.  12. 


^urs,  3  Watts,  140.  And  see  Lemar  v.  Miles,  4  Watts,  330,  S.  P.  admitted. 
So  a  steam  engine  with  all  its  fixtures,  used  to  drive  a  bark-mill  in  a  tannery, 
being  erected  by  the  owner  of  the  freehold,  was  held  to  pass  by  a  sale  of  the 
latter.  Ives  v.  Ogelshy,  7  Watts,  106.  In  Massachusetts,  two  stoves  fixed  to 
the  brick  work  of  -a  chimney  were  held  to  pass.  Goddard  v.  0?iase,  7  Mass. 
R.  432.  In  Gibbons  on  Fixtures,  17,  the  learned  author  remarks,  that  "  In 
Bom  V.  Baker  J  9  East,  215,  it  was  not  doubted  but  the  disUllera*  vats  support- 
ed upon  brick  work  and  timber,  but  not  let  into  the  ground,  and  vats  standing 
on  horses,  or  frames  of  wood,  were  goods  and  chattels;  and  that  stills  set  in 
brick  work,  and  let  into  the  ground  were  fixtures."  He  adds,  that  a  copper 
merely  resting  on  a  brick  work  socket,  and  a  water  butt  standing  on  the  ground 
or  a  wooden  stool,  are  not  fixtures.  Otherwise,  if  the  copper  were  fastened  in 
Inrick  work.  A  deed  conveying  a  saw-miU  was  held  to  pass  a  mUl  ehcuTi,  dogs 
and  bars,  they  being  in  their  appropriate  places  at  the  time.  Farrar  v.  Stad^ 
pole,  6  Greenl.  Rep.  154.  The  great  difficulty  arose  as  to  the  chain.  This  was 
attached  by  a  hook  to  a  piece  of  draft  chain,  which  was  fastened  to  the  shaft 
by  a  spike.  The  chain  was  prepared  for  being  hooked  and  unhooked,  at  plea- 
sure. The  premises  in  question,  were  here  conveyed  as  a  saw-mill  eo  nomine. 
The  chain  was  commonly  used  in  drawing  logs  into  the  mill.  The  oourf^  there- 
ibre,  thought  that  it  might  pass  as  being  essential  to  the  mill,  and  therefore  in- 
cluded in  the  terms  of  the  conveyanq^  -  But  they  added,  "  we  are  also  of  opin- 
ion that  it  ought  to  be  regarded  as  appertaining  to,  and  constituting  a  part  of 
the  realty.  See  in  connection  with  this,  the  remarks  of  Hart,  Yice  Ch.  near 
the  close  of  his  opinion  in  lAtskmgston  v.  SeweU,  1  Sim.  435,  as  to  what  will  paas 
by  the  devise  of  West  India  land,  by  the  name  of  a  plantation.  Certain  things 
are  fixtures  or  not  in  their  own  nature,  independent  of  the  fact  of  annexation. 
Accordingly  some  things  which  are  entirely  detached  from  the  frediold  are, 
notwithstanding,  holden  constructively  to  belong  to  and  pass  with  it  Such 
cases  arise  where  the  fixture  is  detached  for  some  temporary  purpose.  We 
before  noticed  the  removal  of  a  mill-stone  to  be  picked,  as  one  instance.  Amos 
ft  Fer.  on  Fixt.  183.  So  where  the  stones  and  irons  of  a  grist  mill  were  acci- 
dentally detached  by  a  flood  carrying  away  the  main  body  of  the  mill,  they 
were  still  holdon  to  continue  a  part  of  the  realty,  and  therefore  not  to  be  seiza- 
ble  on  Ji.  fa,  at  the  suit  of  a  creditor,  as  personal  property.  Goddard  v.  Bolster, 
6  Greenl.  427.  On  the  other  hand,  articles  of  fhmiture  movable  in  their  na- 
ture are  not  fixtures,  though  attached  by  screws,  nails,  brackets,  &c.  Such  are 
hangings,  pier  glasses,  chimney  glasses,  book  cases,  carpets,  blinds,  curtains, 
Ac.  Gibbons  on  Fixtures,  20,  21.  Whatever  its  use  or  object,  however,  un- 
less the  thing  were  physically  annexed  to  the  freehold  in  some  way,  it  has  in 
general  been  held  not  to  pass  even  as  between  vendor  and  vendee.  This  was 
held  of  a  stove  standing  on  the  floor  during  winter,  the  funnel  running  into  the 
chimney,  but  being  loose,  and  not  plastered  in.  The  stove  was  up  at  the  time 
of  the  conveyance.  WiOiams  v.  Baiky,  3  Dane's  Abr.  152.  So  of  a  pad- 
lock, and  loose  boards  used  for  putting  up  com  in  the  bins  of  a  corn-house, 
said  in  Whiting  v.  Brastow,  4  Pick.  311.  So  of  a  heater,  placed  loosely  in 
the  vat  of  a  tannery.  Savage,  Ch.  J.  in  Baymondr,  White,  before  dted.  The 
case  of  the  stove  has  been  questioned,  as  I  shall  notice  hereafter.  The  cases 
of  constructive  annexation,  where  the  article  is  seldom  m  never  oorponilly 
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mines  whicli  were  open  at  the  time  of  his  lease  ;(a)  and  where  ^^^^^^  MtB  are 

deemed  waste. 
(a)  lb.  Bac  Ab.  tit  Waste,  2. 

attached  to  the  realty,  are  few,  and  may  be  set  down  as  exceptions  to  the  gene- 
ral role.  Thcj  are  said  to  be  the  charters  or  deeds  of  an  estate  and  the  chest 
containing  them,  deer  in  a  park,  fish  in  a  pond,  and  doves  in  a  dove-house. 
2  Com.  Dig.  Bions,  B.  6  Greenl.  159;  3  Dane's  Abr.  156;  3  New  Hamp.  R. 
505.  The  .deer,  fish  and  doves  are  set  down  by  Amos  &  Fer.  on  Fixt  168,  as 
heir  looms ;  and  so  of  various  other  animals.  Heir  looms  are  a  class  of  property 
distinct  from  fixtures.  But  "the  doors,  windows,  locks,  keys  and  rings  of  a 
bouse  will  pass  as  fixtures,  by  a  conveyance  of  the  freehold,  although  they 
may  be  distinct  things ;  because  they  are  constructively  annexed  to  the  house.'* 
Amos  k  Fer.  on  Fixt  183,  and  the  books  there  cited.  Many  other  obvious 
cases  may  be  supposed.  One  is,  our  ordinary  Virginia  fence  on  country  farms. 
No  vendor  would  consider  that  as  mere  personal  property.  And  in  KiUredgs 
V.  Woods,  3  N.  Hamp.  R  603,  it  was  held  that  manure  lying  about  a  bam 
yard  passed  by  a  conveyance  of  the  land  as  an  incident 

These  instances  seem  fully  to  justify  the  courts  when  they  spook  of  the  g^reat 
difficulty  in  fixing  on  any  certain  criterion  which  sliall  govern  all  cases.  They 
lead  to  a  strain  of  reasoning  by  Mr.  Dane,  in  the  3d  volume  of  his  Abridgment^ 
p.  156,  as  well  as  by  Weston,  J.  in  Farrar  v.  StackpoUf  by  which,  if  fbUowed 
out  in  practice,  the  niachinery  now  in  question  might  well  be  considered  as  a 
part  of  the  realty,  and  therefore  the  subject  of  partition.  ICr.  Dane  says  that 
in  all  the  instances  put  by  him,  the  articles  "  are  veiy  properly  a  part  of  the 
real  estate  and  inheritance,  and  pass  with  it,  because  not  the  mere  fixing  or 
&atening  to  it  is  alone  to  be  regarded ;  but  the  use,  nature,  and  intention.'* 
Mr.  Dane^questions  the  decision  in  WiUiams  v.  BaUey,  before  cited,  denying 
that  the  stove  passed.  3  Dane's  Abr.  157.  Sco  also  Amos  and  Fer.  on  Fix- 
tures, 154,  155.  And  Weston,  J.  says,  6  Greenl.  157,  "modem  times  have 
been  fruitful  of  inventions  and  improvements,  for  the  more  secure  and  comfort- 
able use  of  buildings,  as  well  as  of  many  other  things  which  administer  to  the 
enjoyment  of  life.  Venetian  blinds,  which  admit  the  air  and  exclude  the  sun 
whenever  it  is  desirable  so  to  do,  are  of  modem  use ;  so  are  lightning  rods 
which  have  now  become  common  in  this  country  and  in  Europe.  These 
might  be  removed  from  buildings  without  damage;  yet  as  suited  and  adopted 
to  the  buildings  upon  which  they  are  placed,  and  as  incident  thereto  they  are 
doubtless  part  of  the  inheritance,  and  would  pass  by  deed  as  appertaining  to 
the  realty.  But  the  genius  and  enterprise  of  the  last  half  cofltury  has  been 
in  nothing  more  remarkable  than  in  the  employment  of  some  of  the  great 
agents  of  nature,  by  means  of  machinery,  to  an  infinite  rariety  of  poipoee^ 
for  the  savmg  of  human  labor.  Hence  there  has  arisen  m  our  country  a 
multitude  of  establishments  for  working  m  cotton,  wool,  wood,  iron  and 
marble;  some  under  the  denomination  of  miUrf  and  others  of  factories,  pro- 
pelled equally  by  water-power,  but  somotimes  by  steam.  These  estab* 
hshmenls  have,  in  many  instances,  perhaps  in  moet|  acquired  a  general 
name,  which  is  understood  to  embrace  all  their  essential  parts;  not  only 
the  building  which  shelters^  enclooos  and  secures  the  machinery,  but  the 
machinery  itselH  Much  of  it  might  be  easily  detached,  without  injury  to 
the  remaining  parts,  or  the  building,  but  it  would  be  a  very  narrow  con» 
struction,  which  should  exclude  it  from  passing  by  the  general  name  by  which 
the  establishment  is  known,  whether  of  mill  or  fikctory.    The  general  prind- 
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What  acts  are  a  person  was  tenant  for  life  under  a  settlement,  it  was  con- 
deemed  waste.  « 

pies  of  law  must  be  applied  to  new  kinds  of  property,  as  they  spring  into  ex- 
istence, in  the  progress  of  society,  according  to  their  nature  and  incidents,  and 
the  common  sense  of  the  community.    The  law  will  take  notice  of  the  muta- 
tions of  language,  and  of  the  meaning  of  new  terms,  applied  to  new  subjects 
as  they  arise.    In  other  words,  it  will  understand  words  used  by  parties  in  their 
contracts,  whether  executed  or  executory,  whether  in  relation  to  real  or  per- 
sonal estate,  according  to  their  ordinary  meaning  and  acceptation."    He  then 
supposes  the  steam  saw-mill  at  Bath  to  be  conveyed  by  its  name  of  a  steam 
satD-miUf  and  adds,  "  If  you  exclude  such  parts  of  the  machinery  as  may  be 
detached  without  injury  to  the  other  parts,  or  to  the  building,  you  leave  it 
mutilated  and  incomplete,  and  insufladent  to  perform  its  intended  operations. 
The  parties,  in  using  the  general  term,  would  intend  to  embrace  whatever  was 
essential  to  it,  according  to  its  nature  and  design ;  and  the  law  would  doubt- 
less so  construe  the  conveyance  as  to  effectuate  the  lawM  intention  of  the 
parties."    In  aid  of  these  views,  undoubtedly,  comes  the  reasoning  of  Lord 
Mansfield,  on  the  question  between  the  heir  and  executor,  respecting  the  salt 
pans.    Lawfym  v.  Salmon,  I  H.  Black.  259,  n. ;  3  Atk.  16,  n.  1,  S.  C.     "  The 
present  case  is  very  strong.    The  salt  spring  is  a  very  valuable  inheritance, 
but  no  profit  arises  fl*om  it  unless  there  is  a  salt-work,  which  consists  of  a 
building,  ^.,  for  the  purpose  of  containing  the  pans,  &&,  which  are  fixed  to 
the  ground.    The  inheritance  cannot  bo  enjoyed  without  them.    They  are  ac- 
cessaries, necessary  to  the  use  and  enjoyment  of  the  principal    The  owner 
erected  them  for  the  benefit  of  the  inheritance.    He  could  never  mean  to  give 
them  to  the  executor,"  &o.     This  case  shows  how  the  fire-engines,  in  Lawtim 
V.  Lawtorij  (3  Atk.  12,)  erected  by  the  tenant  for  life,  and  there  claimed  by 
and  allowed  to  his  executor  against  the  remainder-man,  would  have  been  de- 
cided, had  the  question  been  between  the  executor  and  heir,  or  vendor  and 
vendee.    The  case  of  the  cider-mill  fixed  in  the  ground,  which  was  awarded 
to  the  executor  as  against  the  heir,  turned  upon  a  custom.    3  Atk.  14,  n.  2  ; 
1  H.  Black.  260.    Mr,  Wilbraham,  who  argued  for  the  executor  and  against 
the  remainder-man,  in  3  Atk.  14,  and  who  succeeded,  still  gave  his  opinion, 
when  the  salt-pan  case  came  before  Lord  Mansfield,  that  it  would  have 
been  different  in  respect  to  the  heir;  and  Lord  Mansfield  expressly  adopted 
his  opinion.     These  salt-pans  were  very  sh'ghtly  fixed  with  mortAr  to  the 
floor,  and  might  be  removed  without  injury  to  the  buildings.     A  steel-yard 
hung  in  a  machine  house  was  considered  a  fixture.   Rex,  v.  Inh.  of  St  Kichohs^ 
Gloucester,  262.    It  was  fixed  for  weighing  coal  and  otiier  things  brought  to 
market.   Lord  Mansfield  said  it  must  be  annexed  to  the  fSreehold,  in  the  nature 
of  the  thing.     "What  is  the  house  ?    It  is  the  machine  house.    They  are  one 
entire  thing,  and  are  together  rated  by  the  common  known  name  which  com- 
prehends both :  and  the  principal  purpose  of  the  house,  is  for  weighing.    The 
steel  yard  is  the  most  valuable  j^rt  of  the  house.  The  house  therefore,  applied 
to  this  use,  may  be  said  to  be  buih  for  the  steel  yard,  and  not  the  steel  yard 
for  the  house."  One  question  was  whether  the  whole  machine  was  rateable  as 
real  estate,  the  steel  yard  inclusive,  fer  the  support  of  the  poor.    Amos  and 
Perard,  speaking  of  this  case,  say,  "  the  machine  which  had  been  rated,  was 
clearly  affixed  to  the  fireehold;  and  the  court  seem  to  rely  upon  that  circum- 
stance in  delivering  their  judgment"    AmosandJer.  onPixt.  209.    They  then 
advert  to  another  case  in  Caldecott,  266.    It  is  Rex  v.  ffogg.    There  the  ses- 
sions rated  a  building,  by  the  name  of  "the  engine  houao."    The  seesions 
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adered  to  be  no  objection  to  bis  working,  that  the  mines  What  acts  aro 

deemed  wa^to. 

stated  at  first  that  "the  engine  is  not  fixed  to  the  premises,  but  capable  of 
being  moyed  at  pleasure."  The  whole  building  and  machine  were  assessed  at 
£36,  though  the  building,  independent  of  tlie  machine,  was  worth  onljr  two 
guineas.  The  court  directed  the  case  to  be  re-stated.  They  required  the  ses- 
sions to  state  whether  the  engpne  was  worked  "  with  water  or  horses ;  whether 
the  house  was  a  dwelling  house,  or  built  for  the  purpose  of  reoeiring  the 
engine,  and  whether  it  was  used  for  any  other  purpcwe;  and  In  what  maimer 
the  engine  was  put  up  in  the  engine  house,  and  what  its  size  and  bulk."  The 
counsel  afterwards  consented  to  a  set  of  facts ;  among  them,  they  agreed  "  that 
the  engine  was  worked  generally  with  water,  but  fi^uently  by  hand ;  that 
the  building  was  not  a  dwelling  house,  nor  was  it  erected  for  the  purpose  of 
reoeiying  the  engine,  but  formerly  was  used  for  the  purpose  of  turning  bobbios^ 
and  as  a  weaver^s  shop ;  but  is  now  used  for  the  purpose  of  carrying  on  the 
cotton  manufactory,  there  being  in  the  same  building  two  other  engines,  one 
of  which  was  used  for  the  purpose  of  carding  and  the  other  Ibr  tumming  cotton, 
which  tumming  is  another  process  of  the  same  manufactory.  All  the  engines 
are  placed  on  the  floor^  and  no  ways  annexed  or  fcutened  to  the  same,  but  may 
be  moyed  at  pleasure,  and  carried  out  and  worked  in  any  other  place,  either 
by  m6€ui8  of  water  or  manual  labor,  and  are  not  adapted  to  any  particular 
buOding.  The  frame  in  which  the  engine  stands  is  twelye  feet  in  length,  three 
feet  eleven  inches  in  breadth  and  two  feet  nine  inches  in  height;  the  semi- 
diameter  ^>f  the  largest  cylinder,  with  a  small  roller  at  the  top  rising  twenty 
inches  aboye  the  fi^me,  the  engine  sinking  in  the  same,  seventeen  inches." 
StQl  the  difficulty  as  to  annexation  remained ;  for  one  question  was,  whether 
the  machine  was  rateable  except  as  a  part  of  the  real  property.  Galdecott,  in 
support  of  the  assessment,  complained  that  the  return  was  evasiye  in  merely 
saying  that  the  engine  was  not  annexed  or  fastened  to  the  floor ;  whereas  it 
might  be  fastened  to  the  building  in  some  other  way.  The  opposing  counsel 
said  it  was  placed  on  the  floor  like  a  chair.  Ashurst,  J.  said  the  case  was  still 
imperfect ;  for  it  is  not  stated  negatively,  that  this  engine,  whOo  it  is  in  a  tftate 
of  wortting,  is  not  in  some  way  or  other  fixed  to  the  house.  It  is  only  stated 
that  it  is  not  fixed  to  the  floor :  but  it  may  be  fixed  to  the  walla  of  the  building 
without  being  fixe^  to  the  floor.  We  can  assume  no  iaots  on  either  side ;  but 
one  should  suppose  (hat  it  must  he  fastened  in  fefw  v>ay,  otherwise,  as  it  is 
worked  by  water,  the  weight  of  the  water  must  displace  itj  and  if  so,  it  is 
exactly  the  case  of  The  King  y.  St  Ni^^las,  in  Gloucester.  BuHer,  J.  said^ 
speaking  of  the  right  to  the  engine,  as  between  executor  and  heir,  or  tenant 
and  landlord,  "  if  the  engine  were  ckm-ly  digUnd,  it  would,  in  oM  caaes^  go  to 
the  executor.  But  here,  all  being  under  lease  for  a  term,  all  would  go  to  the 
executor."  Qrose,  J.  said,  "  this  is  an  engine  house  fitted  up  with  an  engine» 
but  whether  that  is  fixed  or  not,  is  uncertain.  The  engine  is  evidently  a  part 
of  the  house;  for  Walmesley  is  stated  to  be  lessee  of  the  premises,  which 
comprehend  the  whole,  both  house  and  engine.  I  therefore  consider  this  as  an 
entire  thing."  The  two  last  cited  cases  seem  to  allow  that  the  slightest  per. 
manent  annexation  of  machinery  is  sufficient  to  make  it  a  part  of  the  realty ; 
and  sustain  the  reasoning  of  Weston,  J.  in  Famxr  y.  Stackpolej  so  far  as  it 
maintftina  that  the  claim  was  a  fixture,  because  it  was  hooked  for  use  as  a 
part  of  the  permanent  madiinery.  He  said  *^  the  claim  is  the  last  in  the  parts 
of  the  machinery,  to  which  the  impelling  power  is  communicated,  to  effect  the 
object  in  view.     Its  actual  location,  is  the  saooe88k)n  of  parts,  can  make  no 
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What  acts  are  were  not  open  at  the  time  wlien  the  settlement  was  made, 

deemed  waste. 

difference."  See  also  remarks  of  Amos  and  Ferrard  on  Fixt  p.  4,  note  {a\  on 
the  case  ofDavia  v.  Jones.  A  later  case  is  somewhat  materiaL  Ookffrave  y. 
IHas  Scmtos,  2  Bam.  A  Cress.  Y6,  was  decided  in  Tr.  term  1823,  by  the  King's 
Bench,  3  DowL  A  Ryl  255,  S.  C.  It  arose  between  the  vendor  and  vendee  of 
a  mansion  house  with  .the  lands,  called  Dormsell  HaU,  in  Essex.  A  conveyance 
was  executed  and  the  defendant  entered  into  possession.  To  the  house 
belonged  certain  articles  which  were  all  taken  possession  of  with  it 
by  the  vendee,  and  none  of  them  had  been  excepted  either  in  the  par- 
ticulars of  the  sale,  which  was  by  auction,  or  the  deed  of  conveyance. 
They  consisted  chiefly  of  "bells  and  bell  puUs,  stoves,  grates,  blinds,  shelves, 
coppers,  a  water  butt,  and  other  articles  of  the  same  kind.**  3  Dowl. 
&  Ryl.  255;  or  according  to  2  Bam.  &  Cress.,  "stoves,  grates,  kitchen 
ranges,  closets,  shelves,  brewing  coppers^  cooling  coppers,  mash  tubs, 
locks,  bolts,  blinds,  Ac."  The  plaintiff,  the  vendor,  demanded  them  all  of  the  de- 
fendant, the  vendee,  by  the  name  of  fixtures ;  and,  on  the  latter  rofiising  to 
deliver  them,  brought  trover;  which  it  was  held  would  not  lie  for  any  of 
them.  It  was  conceded  that  some  of  the  articles  might  be  movables;  in  2 
Bam.  &  Cress.  Abbott,  C.  J.  said  "  three  or  four  trifling  articles ;"  what  they 
were  is  not  stated  by  either  report;  but  the  recovery  was  denied  for  the 
whole,  inasmuch  as  there  was  a  general  demand  and  refusal  of  the  whole  as 
fixtures.  Maryat  and  Piatt  mentioned  stoves,  beU-puUs,  shelves  and  water- 
butts  as  movables,  none  of  which  were  permanently  attached  to  the  house  or 
could  be  considered  as  part  of  it  Bayley,  J.,  asked,  "  is  that  so  dear?"  To 
whom  would  such  articles  pass,  to  the  heir  or  executor?"  The  counsel  submitted 
they  would  pass  to  the  executor.  Best,  J.,  asked,  "  Is  not  Wyrme  v.  JnglAy, 
1  Dowl.  k  ByL  247,  a  case  of  ranges,  ovens  and  set-pots  taken  by  a  >i  /a. 
against  the  owner  of  the  fireehold,  see  S.  C.  Nom.  Winn  v.  IngUby,  5  Bam.  k 
Aid.  625,  an  express  decision  to  the  contrary?  Has  tho  vendor  a  right  to 
dismantle  a  house  in  order  to  remove  such  articles  ?"  For  this  colloquy,  see 
3  Dowl.  A.  Ryl.  256.  I  cannot  leam  from  the  books  that  there  has  been  much 
litigation  concerning  fixtures  as  between  vendors  and  vendees  of  houses  since 
the  decision  of  Golegrave  v.  Dias  Scmtos.  The  rule  of  that  case  has  lately 
been  held  to  prevail  as  between  mortgagor  and  mortgagee.  Langstaff  v. 
MeogoCf  2  Adolph.  ft  Ellis,  1 G7.  Yet  the  English  cases  are  extremely  difficult 
to  reconcile,  especiaUy  those  which  have  arisen  between  heir  and  executor. 
See  Amos  ft  Ferrard  on  Fixtures,  cb.  4,  §  2,  p.  151. 

There  is  also  considerable  conflict  in  the  American  cases.  The  inconsistency 
appears  to  have  arisen  occasionally  flt)m  not  attending  to  the  distinction  main- 
tained by  the  older  cases,  between  the  two  relations  of  vendor  and  vendee, 
and  tenant  and  landlord ;  though  sometimes  it  has  also  arisen  from  a  difference  as 
to  the  mode  of  annexation.  In  PoiveU  v.  Manson  and  Brimfidi  MaawfabOuring 
Ccmpanyy  3  Mason,  459,  both  the  New  York  and  Massachusetts  cases  were 
cited  to  prove  that  the  wheel  and  gearing  of  a  cotton  factory  were  not  to  be 
considered  a  part  of  the  freehold  in  such  sense  that  the  widow  could  have 
dower  of  them.  Story,  J.,  was  driven  to  say  that  the  carding  machine  in 
6We  V.  Ward,  though  attached  to  the  wheel  by  a  leather  band,  was  not 
strictly  a  fixture :  and  that  the  &8tcning  in  Creason  v.  SUmt^  would  not  make 
the  machinery  so.  Yet  certainly,  the  wheel,  and  most,  if  not  all  the  gearing 
mentioned  and  described  in  3  Mason,  might  have  been  as  easily  removed  as 
many  other  things  attached  to  the  freehold  which  have  been  treated  as  mova- 
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they  Jiaving  been  opened  by  a  person  who  had  a  previous  What  actt  are 
estate  tail  under  the  setaement(a)[l]  ^^^""^  ^'*^- 

{a)  Cktvtringy,  Glaoeriny,  2  P.  W.  389.    SeL  Ca.  Gh.  79.    Hose.  219. 

^^■1.  _  -■■■    —    -  —      -  III  —  -  _^ 

bkfl.  The  case  of  the  Ootbm  Gin  in  1  Bailej;  the  English  Sted^ardtokd 
Engine  cases  cited  from  Caldecott;  and  CoLegravt  ▼.  DUu  Santot^  with  several 
other  Engliab  cases,  show  that  a  yery  slight  affixing  for  pennanent  use  is 
sufficient.  The  reasoning  of  Mr.  Dane  and  of  the  learned  judge  in  Farrar  t. 
StadepolA,  before  cited,  while  it  cannot  be  too  extensively  applied  to  modem 
machinery  in  subordination  to  that  distinction,  does  not  appear  to  be  sustained 
by  authority,  when  it  seeks  to  raise  a  general  doctrine  of  constructive  fixtures 
irom  the  moral  adaptation  of  what  is  in  fiict  a  mere  movable  to  the  carrying 
on  a  farm  or  factory,  kc  however  essential  the  movable  may  be  for  such  pur- 
pose.  The  argument  in  that  shape  proves  too  much.  Such  adaptation  and 
necessity  might  be  extended  even  to  the  use  of  domestic  animals  on  a  larm, 
and  certainly  to  many  implements  in  a  manufiictory  which  could  never  be 
recognized  as  fixtures,  without  utterly  confounding  the  rule  by  which  the  * 

rights  of  the  heir  or  the  purchaser  have  been  long  governed.  The  judicial 
application  of  tbo  role  is  already  sufficiently  nice  and  difficult  As  between 
heir  and  executor,  it  was  partially  altered  by  2  R  S.  24,  sec.  6,  sub.  4,  2d  ed. 
By  this,  "  things  annexed  to  the  freehold  or  to  any  building,  for  the  purpose 
of  trade  or  manufiusture,  and  not  fixed  into  the  wall  of  a  house,  so  as  to  be  essen- 
tial to  its  support,"  pass  to  the  executor.  And  see  3  ib.  638-9,  2d  ed.  Appen- 
dix. This  provision  certainly  indicates  anything  but  a  legislatwe  intent  to 
enlarge  the  rights  of  fireehoM.  Taken  literally,  it  would  strip  the  heir  of  the 
wheelj,  gearing  and  all  the  other  machine(y  fixed  in  the  ordinary  way  to  a 
mill  or  manufiictory  inherited  by  him.  It  is  certainly  contrary  to  the  ancient 
common  law;  see  11  Yin.  167,  Executor  (Z,)  pi.  6;  Amos  ft  Fer.  on  Fixt 
133,  and  cases  there  cited  on  to  p.  138 ;  and  seems  to  derive  very  questionable 
countenance  from  more  modem  authority.  Squier  v.  Mayer^  a  short  note  of 
which  is  given  in  2  Freem.  246,  goes  the  farthest  towards  our  statute  rule; 
but  how  very  doubtful  this  and  some  other  modem  cases  of  the  like  tendency 
are  may  be  seen  by  Amos  k  Fer.  on  Fixt.  ch.  4,  sec.  2,  p.  161,  and  cases  there 
cited.  See  also  Gibbons  on  Fixt.  11,  12.  As  between  devisee  and  executor, 
the  suggestion  of  Vice-chancellor  Hart  in  Luthington  v.  SeweU^  1  Sim.  435, 
480,  seems  to  go  beyond  any  adjudged  case  in  &vor  of  the  freehold.  He  in- 
clined to  think  that  the  devise  of  a  West  India  estate  would  pass  the  incidental 
stock  of  slaves^  cattle  and  implements;  because  such  things  are  essential  to 
render  the  estate  productive ;  and,  denuded  of  them,  it  would  be  rather  a 
burden  than  a  benefit  It  is  obvious,  not  only  from  our  statute,  but  from  both 
the  English  and  American  cases  that  there  is  a  stronger  tendency  to  consider 
fixtures  for  the  purposes  of  trade  as  mere  personal  property  than  we  find 
either  in  regard  to  those  of  an  agricultural  or  domestic  character.  See  Gibbons 
on  Fixt.  10,  11.  Amos  k  Fer.  on  Fixt.  138,  ed.  of  1830.  By  several  English 
cases  cited  in  these  treatises,  the  executor  was  in  respect  to  trade  fixtures  pre- 
ferred in  his  claim  against  the  heir,  though  the  doctrine  is  far  from  being 
settled.    By  several  American  cases  we  have  seen  that  such  fixtures  were 

[1]  A  mine  may  be  defined  an  excavation  in  the  earth  made  for  obtaining 
minenlfl^  and  the  mliiflirahi  themselvea  aie  known  by  the  name  of  mine- 
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What  acts  are      If  there  be  a  demise  of  lands  with  the  mines,  although  this 
deemed  waste.  ^^^  ^^^  enable  the  lessee  to  open  fresh  mines  if  there  are 

already  any  mines  that  are  open,  yet  if  there  are  no  open 
mines,  the  lessee  may  open  and  work ;  as  otherwise  the  grant 
would  not  take  effect.(a)  But  if  mines  are  merely  inserted 
as  general  words,  it  is  otherwise ;  and  accordingly  where  a 
settlement  was  made  of  lands  and  all  mines,  waters,  trees,  &c., 
both  Lord  Macclesfield  and.  Lord  King  were  of  opinion 
that  the  meaning  of  inserting  these  words  was  that  the 
whole,  of  the  inheritance  should  pass,  and  accordingly  re- 
strained a  tenant  for  life  under  the  settlement,  from  opening 
mines.(6)  But  though  tenant  for  life  may  not  open  new 
mines,  yet  in  working  the  old,  he  may  open  new  pits  and 
shafts  in  pursuit  of  the  vein  of  ore.(c) 

(a)  Sander's  case^  sup. 

Q>)  Whitfidd  Y.  Bewit,  2  P.  W.  240.  So  if  there  is  a  demise  of  land,  includ- 
ing the  trees,  though  there  be  no  exception,  yet  the  law  makes  an  exception, 
and  the  lessee  cannot  cut  them  down.    Post,  161. 

(c)  Clavering  v.  Clavering,  2  P.  W.  388.  SeL  Ca.  Ch.  *19.  EdUerv.  Ikffiford, 
cit.  ib. 

denied  to  have  passed  even  as  between  the  vendor  and  vendee  of  the  freehold, 
though  such,  a  rule  derives  no  countenance,  or  certainly  very  little  from  any 
EngUsh  authority ;  and  seems  to  be  against  the  weight  of  American  adjudica- 
tion. 

The  word  fixtures  is  derived  fi'om  the  thing  signified  by  it  being  fastened  or 
fixed.  "  It  is  a  maxim  of  great  antiquity  that  whatever  is  fixed  to  the  realty 
is  thereby  made  a  part  of  the  realty  to  which  it  adheres,  and  partakes  of  all 
its  incidents  and  properties."  Toml.  Law  Diet  Fixt  Hence  fixtures  are  de- 
fined to  be  "  chattels  or  articles  of  a  personal  nature  which  have  been  affixed 
to  the  land."  Ib.  "  It  is  an  ancient  principle  of  law,"  says  Weston,  J.,  in  Farrar 
V.  Skukpokj  "  that  certain  tilings  which  in  their  nature  are  personal  property, 
when  attached  to  the  realty,  become  part  of  it  as  fixtures."  And  see  Amos 
&  Per.  on  Fixt.  ch.  1,  p.  1. 

Mines  are  therefore  either  open,  or  not  open.  An  open  mine  is  one  at  which 
work  has  been  done,  and  a  part  of  the  materials  taken  out.  When  land  is  let 
on  which  there  is  an  open  mine,  the  tenant  may,  unless  restricted  by  his  lease, 
work  the  mine.  1  Cm.  Dig.  132;  5  Co.  Rep.  12;  1  Chit  Pr.  184,  185.  And 
he  may  open  new  pits  or  shafts  for  working  the  old  vein,  for  otherwise  the 
working  of  the  same  mine  might  be  impracticable.  2  P.  Wms.  388 ;  8  Tho. 
Co.  Lilt  237  ;  10  Pick.  Rep.  460.  A  mine  not  opened  cannot  be  opened  by  a 
tenant  for  years,  unless  authoriZied,  nor  even  a  tenant  for  life,  without  being 
guilty  of  waste.  5  Co.  12.  Unless  expressly  excepted,  mines  would  be  in- 
cluded in  the  conveyance  of  land,  without  being  expressly  named,  and  so  vice 
versa^  by  a  grant  of  a  mine,  the  land  itself;  the  surface  above  the  mine,  if  livery 
be  made,  wiU  pass.  Co.  Litt  6;  1  Tho.  Coke  Litt  218;  Shep.  Touch,  26;  15 
Vin,  Abr.  461 ;  2  Supp.  to  Ves.  jun.  257,  and  cases  dted;  Com.  Dig.  Grant, 
G.  7;  Ib.  Waif's,  H.  I;  10  East,  273;  1  M.  A  a  84;  2  B.  A;  A.  654;  4  Watts, 
223,  246. 
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It  is  said  that  the  tenant  may  take  as  much  coal,  *iroi3,  'What  acts  un 
and  stone,  as  is  necessary  for  his  own  use  without  seUing,(a) 
and  may  dig  for  gravel  or  clay  for  the  reparation  of  the  house,  May  dig  for 
though  the  quarries  are  not  open.(i)  atcwers. 

Where  the  crown  has  only  a  bare  reservation  of  royal  orown,  with  a 
mines,  without  any  right  of  entry,  it  cannot  by  prerogative  ^"  '®'*'ir 
grant  a  license  to  dig  up  the  soil  and  search  for  mines ;  but  grant  UceoBe 
if  the  mines  are  open,  the  crown  can  restrain  the  owner  of  ^  ^' 
the  soil  from  working  them,  and  can  either  work  them  itself, 
or  grant  a  license  to  others  to  work  them.(c)    And  it  has 
been  repeatedly  laid  down,  with  only  a  few  loose  dicta  to  the 
contrary,  that  neither  a  customary  tenant  without  the  leave 
of  the  lord,  nor  the  lord  without  license  from  the  tenant,  can 
open  and  work  new  mines,  unless  there  is  a  custom  which 
sanctions  it,(d)  and  accordingly  an  injunction  was  granted 
by  Ix>rd  Erskine  and  continued  by  Lord  Eldon,  to  restrain 
the  lord  of  a  manor,  who  was  preparing  to  open  a  mine  and 
dig  for  coal  upon  the  land  of  a  copyholder.(e) 

A  court  of  equity,  considerinff  the  peculiar  nature  of  ^ 
mimng  concerns,  m  which  an  immense  expenditure  is  re-  miwiiiing  to 
quired,  to  renew  operations  which  have  once  been  stopped,  ^J^^^th*^  "^ 
wiU  rarely  interpose  by  injunction,  till  the  right  has  been  cs-  working  of 
tablished  at  law ;  and  it  will  be  particularly  unwilling  to  "^^ 
lend  its  assistance,  *where  the  defendant  happens  to  be  ten-  r*19ol 

ant  for  hfe  under  a  settlement,  and  if  it  does,  will  not  con- 
tinue the  injunction  without  securing  the  means  of  a  speedy 
trial.(/)  It  will  also  refuse  to  interpose  if  the  plaintiff  has 
been  guilty  of  loLches:(g)  it  frequently  happening,  as  observed 
by  Lord  Eldon,  that  mining  concerns  remain  for  years  in  a 
hopeless  state,  and  afterwards,  when  a  great  expense  has 
been  incurred,  turn  out  extremely  lucrative :  persons  will 
therefore  stand  by  and  see  the  expenditure  incurred ;  if  it 
turns  out  profitable  they  will  set  up  their  claim,  if  not,  have 

(a)  Bo.  Ab.  816.  &  P.  as  to  catting  turf,  Lord  Churtown  t.  Wovrd,  I  Scb. 
4  Let  8. 

Qf)  Co.  Idtt  53,  b. 

(c)  Per  Lord  Hardwicke,  Lyddall  v.  WeaUmt  2  Atk.  20. 

((Q  Lord  Oooper  has  observed,  that  a  oostom  empowering  a  tenant  to  dis- 
pose of  one  sort  of  mineral  may  be  evidence  of  their  right  to  another. 

(e)  Qrey  y.  Vuk^  of  Norikwnberkmdt  13  Ves.  236.    17  Vee.  281. 

(/)»).  17  Tea.  281. 

(g)  Mimnxngham  Oanai  Chmpany  y.  Llayd^  18  Ves.  516. 
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What  acts  are  nothing  to  do  with.  it(a)    If  such  has  been  the  conduct  of 
deemed  waste,  ^j^^  plaintiff,  the  court  will  at  all  events,  not  interpose  upon 
motion,  and  will  probably  refuse  to  grant  relief  .at  the  hear- 
ing, as  in  a  case  before  Lord  Bosslyn,  where  the  plaintiff  and 
defendant  having  been  partners  in  a  coal  mine,  under  a  lease 
with  a  right  of  renewal ;  a  renewal  had  been  obtained  by  the 
defendant,  but  a  bill  was  dismissed,  on  the  ground  that  the 
plaintiff  having  waited  until  the  concern  appeared,  in  conse- 
quence of  the  property  embarked  in  it  by  the  defendant,  to 
be  proj&table,  and  having  kept  aloof  while  it  was  hazardous, 
had  thereby  lost  the  equity  which  he  had  by  the  renewal  of 
his  partner.(6) 
^Tto  be™"^^      Conduct  of  this  nature  is,  however,  no  ground  for  pre- 
sumed ftx>m      suming  a  grant  of  mines  against  an  express  reservation  ;[1] 

the  party  not 

having  woric-        ^^^  ^^  ^^  ^^^ 

(b)  Senhouse  v.  Christian^  cit  19  Ves.  16 Y.      Vide,  also,  East  India  Com- 
pany V.  Vincent  2  Atk.  282. 

[1]  In  EDgland,  the  king,  by  his  prerogative,  is  entitled  to  all  mines  of  gold 
and  silver,  whether  in  lands  belonging  to  the  crown  or  to  a  subject  It  is  said 
that  the  king  has  no  such  right  by  virtue  of  his  prerogative  in  any  other  metals 
than  gold  and  silver,  for  tbose  metals  alone  are  requisite  for  the  coining  of 
money  for  the  use  of  his  subjects.  2  Inst  577,  578.  In  one  case,  it  was  re- 
solved by  a  majority  of  the  twelve  judg^  that  if  the  mines  in  the  lands  of  a 
subject,  was  of  copper,  tin,  lead  or  iron,  and  had  gold  or  silver  intermixed, 
though  of  less  value  than  the  baser  metals,  the  whole  mme  belonged  to  the 
crown,  because  the  nobler  metal  attracted  to  it  the  less  valuable,  and  the  king 
could  not  hold  jointly  with  the  subject,  and  consequently  be  took  the  whole 
case  of  mines.  In  Excbeq.  (Plowd.  310,  336.)  By  the  statute  of  1  Wm.  k  Mary, 
cb.  6,  it  was  declared  that  no  mine  of  copper,  tin,  lead  or  iron,  should  be  ad- 
Judged  a  royal  mine,  though  gold  and  silver  might  be  extracted  fh>m  it ;  but 
the  crown  was  allowed  to  take  the  proceeds  of  the  mine  in  such  cases,  provided 
the  king  paid  to  the  owner  within  thu*ty  days  after  the  ore  should  have  been 
extracted  and  raised,  at  certain  specified  rates. 

The  Revised  Statutes  of  New  York,  (part  1,  ch.  9,  tit  11,)  enact,  that  the 
following  muies  shall  belong  to  the  state :  all  mines  of  gold  and  silver ;  all 
mines  of  other  metals  upon  lands  belonging  to  foreigners ;  all  mines  of  other 
metals  upon  lands  owned  by  a  citizen  of  any  of  the  United  States,  the  ore  of 
which,  upon  an  average,  shall  contain  less  than  two  equal  third  parts  in  value, 
of  copper,  tin,  iron  and  lead,  or  any  of  those  metals.  It  is  ibrther  provided, 
that  all  mines,  of  whatever  description  other  than  mines  of  gold  and  silver, 
upon  lands  owned  by  a  citizen  of  the  United  States,  the  ore  of  which,  upon  an 
average,  shall  contain  two  equal  third  parts  or  more,  in  value,  of  copper,  tin, 
iron  and  lead,  or  any  of  those  metals,  shall  belong  to  the  owner  of  such  land. 
Every  person  making  a  discovery  of  any  mine  of  gold  or  silver  within  the 
state,  and  the  executors,  administrators  or  assigns  of  such  person  are  exempted 
from  paying  to  the  people  of  the  state  any  part  of  the  ore,  produce  or  profit  of 
ouch  mine  for  the  tenn  of  twenty-one  years,  to  be  computed  from  the  time  of 
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as  in  a  case  mentioned  by  Lord  Eldon,  where  an  estate  had  wfaat  acts  are 
been  sold  two  hundred  years  before,  with  a  reservation  of  ^^^^  yrasiA 
coal  mines,  which  were. *at  length  brought  to  bank  by  the  piOAi 

application  of  a  machinery  at  an  inmiense  expense  by  the 
person  in  possession  of  the  surface  who  had  forgotten  the  re. 
servation.  The  other  party  then  came  forward,  and  upon  the 
trial  of  an  issue,  Mr.  Justice  BuUer  directed  the  jury  to  pre- 
sume a  grant,  from  the  circumstance  of  the  proprietor  hay- 
ing stood  by  during  the  whole  of  the  expenditure;  this 
direction,  however,  was  afterwards  established  to  be  erro* 
neous.(a) 

(a)  Adair  r.  Shafloe,  dt  19  Vea  166. 


giTing  notice  of  sndi  diacoyeiy.  Every  pernon  disooveriiig  a  mine  of  gold  or 
silver  within  the  state,  before  he  can  work  the  same,  must  give  notice  of  it 
in  writing,  to  the  secretaiy  of  state,  describing  particularly  the  nature  and 
situation  of  the  mine.  Such  notice  » to  be  registered  in  a  book,  to  be  kept  by 
the  secretary  for  that  purpose.  After  the  expiration  of  the  term  above  spedfied, 
the  discoverer  of  the  mine,  or  his  representatives^  sre  to  be  preferred  in  any 
contract^  for  the  working  of  such  mine,  made  with  the  legislature,  or  under  its 
authority.    See  1  R.  S.  of  N.  Y.  p.  281. 

In  Pennsylvania,  the  fifth  part  of  all  gold  and  silver  ore  is  reserved  for  the 
use  of  the  state,  to  be  delivered  at  the  mine  dear  of  all  charges.  Bunlop's 
Laws  of  Penn.  p.  132. 

In  the  case  of  the  StaU  of  Georgia  y.  Oanatoo^  (National  Intelligencer,  Oct. 
24th,  1843,)  it  was  held  that  tiie  right  and  title  to  kmd  Snduded  a  right  to  all 
the  mines  and  minerals  therein,  unless  they  were  separated  fh>m  the  land  by 
positive  grant  or  exception ;  and  that  if  the  state  made  a  grant  of  public  lands 
to  an  individual  without  any  excepti<m  of  mines  and  minenda,  the  mines  and 
minerals  would  pass  to  the  grantee  as  part  and  parcel  of  the  land ;  and  that 
the  Cherokee  Indians  had  a  right  to  dig  and  take  away  gold  and  silver  lh>m 
the  lands  in  their  reserves,  or  lands  not  ceded  to  the  state,  and  were  not  amen- 
able in  trespass  for  so  doing,  inasmuch  as  they  had  as  good  a  right  to  the  use 
ci  the  mines  and  minerals  as  to  tiie  use  of  the  land  and  its  products  in  any 
other  respect ;  that  they  were  lawful  occupants  not  chai^able  with  waste, 
for  the  right  of  the  state  was  a  right  of  pre-emption  only,  and  never  con- 
sidered otherwise  by  the  government  of  Great  Britain,  when  it  claimed  and 
exerdsed  dominion  over  this  country,  nor  by  our  own  government  which  suc- 
ceeded to  the  British  powers. 

Unless  expressly  excepted,  mines  would  be  induded  in  the  conveyance  of 
land,  without  being  expressly  named,  and  so  vice  vtraa^  by  a  grant  of  a  mine, 
the  land  itself  the  surfitoe  above  the  mine,  if  livery  be  made,  will  pass.  Co. 
Idtt  6 ;  1  Tbo.  Ck>.  Litt  218;  Shep.  Touch.  26 ;  15  Yin.  Abr.  401 ;  2  Supp.  to 
Yeajun.  257 ;  10  East  273 ;  IIL  A  a  84 ;  2  B.  &  A.  664;  4  Watts,  223,  346. 

When  land  is  let  on  which  there  is  an  open  mine^  the  tenant  may,  unless 
restricted  by  his  lease,  work  the  mine.  1  Cru.  Dig.  132 ;  5  Co.  Bep.  12 ;  1 
Chit  Pr.  184^  185.  And  he  may  open  new  pits  or  shafts  for  working  the  old 
vein,  for  otherwise  the  working  of  the  same  mine  might  be  impracticable.  2 
P.  Wma,  388 :  3  Co.  Litt  237  ;  10  Pwk.  Rep.  460. 
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PeRioxi8fi>r 
•nd  against 
whom  injuno- 
Hon  granted. 


♦CHAPTER  IX. 


IN  WHAT  CASES,  AND  FOB  AND  AGAINST  WHAT  PEKSONS,  A 
COURT  OF  EQUITY  WILL  INTERPOSE  TO  RESTRAIN  THE 
COMMISSION  OF  WASTE. 


Prohibition 
and  writ 


The  proceedings  at  common  law  in  Waste,  were  originally 
by  prohibition  out  of  Chancery,  which  was  the  foundation 
of  the  suit :  it  was  directed  to  the  sheriff,  and  if  not  obeyed, 
and  an  alias  ^nd  pluries  produced  no  effect,  a  writ  of  attach- 
ment was  issued  out  of  Chancery,  returnable  in  a  court  of 
common  law,  which  was  the  original  rvrit  of  the  court.(a)[l] 
By  the  statute  of  Westm.  2,  this  writ  was  taken  away,  and 
the  writ  of  summons  substituted  in  its  place.  Lord  Chief 
Justice  Eyre,  in  noticing  Lord  Coke's  assertion,  when  treat- 
ing of  prohibition  at  common  law,  that  it  "may  be  used  at 
this  day,"  observes,  that  these  words,  if  true  at  all,  can  only 
apply  to  that  very  ineffectual  writ  directed  to  the  sheriff  em- 
powering him  to  take  the  posse  comitatus  to  prevent  the  com- 
mission of  waste  intended  to  be  done.(6)[2]    How  fer  this 

(a)  I  B.  &  P.  121. 

(b)  Ibid. 


[1]  At  oommon  law  a  prohibition  from  the  court  of  cbanoeiy,  which  was 
considered  as  the  foundation  of  a  suit  to  restrain  or  punish  the  commiaaion  of 
waste,  lay  only  against  tenant  in  dower,  tenant  by  the  curtesy,  and  guardian 
in  diivalry ;  but  it  was  extended  by  the  statute  of  Gloucester.  6  Ed.  1,  c.  6, 
and  other  statutes,  to  tenants  for  liib,  and  tenants  lor  a  term  of  years.  22  Yin. 
Ab.  Waste,  S. 

[2]  Lord  Chief  Justice  Eyre  in  the  case  of  J^erson  v.  Bishop  of  Durham,  1 
Bos.  i,  Pull,  120,  learnedly  expounded  the  state  of  the  common  law  with  regard 
to  waste,  as  follows:  "At  common  Uw,  the  proceedings  in  waste  waa  by  writ 
of  prohibition  from  the  court  of  chancery,  which  was  considered  as  the  foun- 
dation of  a  suit  between  the  party  suffering  by  the  waste,  and  the  party  com- 
mitting it.  If  that  writ  was  obeyed,  the  ends  of  justice  were  answered.  But 
if  that  was  not  obeyed,  and  an  alias  and  phiries  produced  no  effect,  then  came 
the  original  writ  of  attachment  out  of  chancery,  returnable  in  a  court  of  com- 
inon  law,  which  was  considered  as  the  original  writ  of  the  court  The  form 
of  that  writ  shows  the  nature  of  it  It  was  the  same  original  writ  of  attach- 
ment which  was,  and  is  the  foundation  of  all  proceedings  in  prohibition,  and 
of  many  other  proceedings  in  this  court,  at  this  day,  to.  That  writ  bemg  re- 
returnable  in  a  court  of  common  law,  and  most  usually  in  the  court  of  oommon 
pleas,  on  the  defendant  appearing,  the  plaintiff  counted  agwnst  him ;  he 
pleaded;  the  question  was  tried;  and  if  tho  defendant  was  found  guilty  the 
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remedy  oontinoed  as  applicable  to  ecclesiastical  persons  will  PenoDs  ibr 
be  noticed  hereafter.    This  J^n%  being  returnable  in  a  court  JU^Jf lljj^o- 
of  common  law,  the  question  was  tried ;  and  if  the  defendant  turn  granted. 
was  found  guilty,  the  plaintiff  recovered  single  damages. 
The  statute  of  Gloucester(a)  directed  *that  the  tenant  should  r*188] 

forfeit  the  place  wasted  and  also  treble  damages[l] 

(a)  6  K  1,  c.  5. 

plamtifiT  reoovered  single  damages  for  the  waste  oominitted.  Thus  the  matter 
stood  at  oommon  law.  It  has  been  said  (and  truly  so,  I  think,  so  fiir  as  caa 
he  collected  from  the  text  writers,)  that»  at  the  oommon  law,  this  proceeding 
laj  onlj  against  tenant  in  dower,  tenant  by  tlie  curtesy,  and  guardian  in  chiv- 
airy.  It  was  extended  by  different  statutes  (Stat  of  Marlbridg%  ch.  24 ;  4Uid 
of  Gloucester,  6b.  5,)  to  fiurmen^  tenants  for  life,  and  tenants  for  years,  and  I 
believe,  to  guardians  in  socaga  That  which  these  statutes  gave  by  way  of 
remedy,  was  not  so  properly  the  introduction  of  a  new  law,  as  the  extension 
of  an  old  one  to  a  new  description  of  persona.  The  course  of  proceeding  re- 
mained the  same  as  before  these  statutes  were  made.  The  first  act  which  in- 
troduced anything  substantially  new,  was  that  (Stat  of  Gloucester,  ch.  18,) 
which  gave  a  writ  of  waste  or  estrepemenl^  pending  in  the  suit  It  follows^  of 
course^  that  this  was  a  judicial  writ^  and  was  to  issue  out  of  the  courts  of 
common  law.  But  except  for  the  purpoee  of  staying  proceedings  pending 
a  suit,  there  is  no  intimation,  in  any  of  our  text  writers^  that  any  prohibition 
could  iasue  from  those  courts.  By  the  statute  of  Westminster  2d,  the  writ  of 
prohibition  is  taken  away,  and  the  writ  of  summons  is  substituted  in  its  place ; 
and  althou^  it  is  said  by  Lord  Coke,  when  treating  of  prohibition  at  oommoa 
law  that  it '  may  be  used  at  this  day,'  those  words,  if  true  at  all,  can  only  a|^ 
ply  to  that  very  ineffectual  writ  directed  to  the  sheriff  empowering  him  to 
take  the  pone  eemHaiMta,  to  prevent  the  commission  of  waste  intended  to  be 
done.  The  writ  directed  to  the  party,  was  certainly  taken  away  by  the  sta- 
tute. At  least,  as  far  as  my  researches  go,  no  such  writ  has  issued,  even  from 
chancery,  in  the  common  cases  of  waste  by  tenants  in  dower,  tenants  by  the 
curtesy,  and  guardians  in  chivalry,  tenants  for  Hfe,  Acl,  since  it  was  taken  away 
by  the  statute  of  Westminster  2d.  Thus  the  common  law  remedy  etood,  with 
the  alteration  above  mentioned,  and  with  the  judicial  writ  of  estrepement  \n\XQF' 
dwsed  pendenU  Ute,'' 

[1]  In  Ohics  a  tenant  in  dower,  for  voluntary  or  permissive  waste,  forfeits 
the  place  wasted,  but  the  statute  does  not  give  treble  damages.  Tenant  by 
the  curtesy  does  not  forfeit     2  Chase,  1316 ;  Walk.  Intro.  326,  329. 

In  Massachusetts,  Maine  and  Michigan,  the  penalty  is  forfeiture  with  dam- 
ages. Mass.  Bev.  St  630.  See  St  1841,  187  ;  Mich.  Bev.  Stat  265;  Me.  lb. 
393.  In  Maine,  the  statute  of  Gloucester  has  been  held  not  to  be  in  force,  nor 
does  the  action  of  waste  lie  against  a  dowress.  Perhaps  for  actual  waste,  an 
action  on  the  case  would  lia  Tenant  by  the  curtesy  is  liable  for  waste.  SntUk 
v.  FoOansbe,  13  Maine,  273 ;  Me.  Bev.  St  &67. 

In  Bhode  lahuid,  the  action  of  waste  is  still  in  use  for  recovery  of  Iho  free- 
bokl  estate  wasted.    Loomis  v.  Wilbur,  5  Mass.  13. 

In  Indiana,  (Ind.  Bev.  L.  210-11,)  a  widow  forfeits  the  place  wasted  to  the 
immediate  reversioner  or  remainderman.  But,  for  negligent  waste,  she  is  merely 
liable  in  damagesL    A<«Btatute  requires  her  to  keep  the  estate  in  repair.    In 
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The  action  of  waste  has  fallen  so  completely  into  disuse, 
that  the  case  of  The  Keepers^  Jkc,  of  Harrow  School  v.  An- 

Kew  Hampshire  and  Yermont)  a  widow  is  made  liable  to  an  action,  for  strip 
or  waste  done  or  suffered.  In  Maryland,  at  the  suit  of  a  devisee  or  his  guar- 
dian.    1  Verm.  L.  159 ;  N.  H.  L.  189 ;  Verm.  Rev.  St  291  ;  Md.  L.  iOt. 

In  Illinois,  (lUin.  Rev.  L.  237,  625,)  she  forfeits  to  the  immediate  reveraoner, 
having  a  freehold  or  inheritance,  where  she  wantonly  or  designedly  commits 
or  suffers  waste.  But  for  negligent  or  inadvertent  waste,  the  claim  is  for 
damages  only.  In  both  cases,  the  remedy  is  an  action  of  waste.  If  she  marry 
again,  the  husband  is  liable  with  her  for  waste  done  by  her  before,  or  by  him 
after  marriage. , 

In  Connecticut,  untQ  a  recent  period  there  was  no  statute  against  waste  by 
a  tenant  for  years,  and,  it  is  said,  few  actions  of  waste  are  brought.  A  tenant 
Ibflife,  holdlhg  hy  adof  party^  might  commit  waste  or  authorize  another  to 
do  it,  without  incurring  any  liability.  But  by  a  late  act,  all  particular  tenants 
for  life  or  for  years,  though  holding  by  act  of  party,  are  forbidden  to  commit 
waste,  with  a  saving  of  vested  rights.  The  statutes  of  Marlbridge  and  of  Glou- 
cester are  not  in  force ;  but  the  provisions  of  the  former  are  adopted  as  to  ten- 
ants in  dower  and  by  the  curtesy,  upon  the  ground  of  general  reasonableness. 
1  Swifl,  89,  519 ;  Moore  v.  Ellsworth,  3  Conn.  487 ;  Crocker  v.  Fox,  1  Root, 
323 ;  Rose  v.  Hays,  lb.  244 ;  Conn.  St.  June  6,  1840,  p.  28. 

In  Kentucky,  (2  Ky.  Rev.  L.  1530 ;  Roibinson  v.  MiUer,  2  B.  Monr.  287,)  tiie 
statute  of  Marlbridge  is  re-enacted — "  fanners  shall  not  make  waste,  nor  sale, 
nor  exile  of  house,  woods  and  men,"  &c  without  licence.  For  such  waste, 
they  shall  yield  fulX  damages,  and  be  punished  by  amercement  grievously.  But 
a  subsequent  chapter  of  the  Revised  Laws  provides  an  action  of  waste,  giving 
forfeiture  and  treble  damages,  according  to  the  statute  of  Gloucester.  It  has 
been  held  that  a  reversioner  cannot  recover  the  land  from  a  tenant  in  dower 
for  waste,  by  ejectment 

Only  the  immediate  reversioner  in  fee,  of  an  estate  for  life,  can  maintain  an 
action  of  waste.  Hence,  during  the  continuance  of  an  intermediate  life  estate 
between  such  reversioner  and  the  party  who  commits  waste,  the  latter  is  not 
liable,  and  if  he  die  before  the  intermediate  tenant,  the  action  is  forever  gone. 
In  New  Toi;^  this  rule  has  been  changed  by  statute ;  but  the  reversioner 
recovers,  without  prejudice  to  the  intervening  estate.  In  North  Carolina  an 
action  lies  at  the  instance  of  him  in  wham  the  right  is,  against  all  tenants  com- 
mittmg  the  waste.  Co.  lit.  63  b,  218  b,  n.  2 ;  Paget's  case,  6  Rep.  76  b ; 
Bray  v.  Ihicy,  Cro.  Jac.  688 ;  1  N.  Y.  Rev.  St  760 ;  1  N.  C.  do.  609. 

Tenant  fbr  life  is  liable  to  an  action,  for  waste  committed  by  him,  though  he 
have  since  assigned  his  estate.     1  Cruise,  90. 

Lord  Coke  says,  that  an  heir  cannot  have  an  action  of  waste  for  waste  done 
in  the  life  of  his  ancestor,  nor  a  parson,  &c.  in  the  time  of  the  predecessor.  So 
If  tenant  for  years,  having  committed  waste,  die,  an  action  of  waste  does  not 
lie  agaUist  the  executor,  Ac.  But  in  Virginia,  Kentucky,  North  Carolina,  New 
Jersey,  New  York,  Michigan,  Maine,  and  Massachusetts,  statutes  provide,  that 
the  heir  may  sue  for  waste  done  in  the  time  of  his  ancestor.  And  in  Massa- 
chusetts, Maine,  and  Michigan,  an  action  for  waste  survives  against  executors, 
4c.  Mass.  Rev.  St  630;  1  Vir.  Rev.  C.  277 ;  2  Ky.  Rev.  L.  1630-1 ;  1  N. 
C.  R.  St  610;  1  N.  J.  R.  C.  209 ;  2  N.  Y.  R.  a  384;  Mich.  Rev.  St  496-7  : 
Me.  lb.  568. 

In  order  to  sustain  the  action  of  waste,  tiie  revereftn  most  continue  in  the 
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derton{a)  has  been  mezitioBed  as  tlie  only  instance  of  it  re-  Peracms  for 
membered  by  peisons  now  living ; [2]  an  action  on  the  case  whomirjuno- 

tion  granted. 
(a)  2  B.  ft  P.  86. 


same  state  as  when  the  waste  was  done ;  for  if  the  reTersioncr  grant  it  awajr, 
or  lease  it  Ibr  years,  unless  it  he  "in  fiituro,"  the  waste  is  dispunishable,  e^en 
though  he  take  the  whole  estate  back  again.  The  same  effect  is  produced, 
though  he  grant  the  reverston  to  the  use  of  himself  and  his  wife,  and  of  hia 
heirs.     The  actioa  of  waste  cofuutetnj?rtv%.    Co.  iJt  63  b,  64  a. 

If  tenant  by  the  curtesy  or  tenant  in  dower  assign  bis  or  her  estate,  and 
waste  be  done  by  the  assignee,  the  heir  may  have  an  action  of  waste  against 
either  of  such  tenants  and  reoorer  the  land  from  the  assignee.  In  New  York, 
it  is  provided,  that  the  action  may  be  brought  against  the  assignee.  'And  if 
the  heir  have  also  assigned,  the  action  lies  in  iavor  of  his  assignee,  against  the 
assignee  of  the  tenant^  because  the  privity  is  destroyed.  lu  other  cases,  the 
action  shall  be  brought  against  him  who  did  the  waste,  for  it  is  in  nature  of  a 
trespass.    Col  Lit  64  a;  Bates  v.  Shraeder,  13  John.  260 ;  2  N.  T.  R.  8.  334. 

If  a  tenant,  after  assignment,  continue  to  take  the  profits,  he  is  liable  for 
waste.  Go.  Lit  64  a;  1  Vir.  K  0.  277  ;  1  N.  J.  do.  209-10;  2  Ky.  B.  L. 
1530-1 ;  1  N.  C.  Bev.  St  609. 

Lord  Coke  ssys^  a  wife,  holding  an  estate  by  survivorship  shall  be  punished 
for  waste  done  by  the  husband  in  his  life,  if  she  agree  to  the  estate,  though 
there  hath  been  variety  of  opinions  in  our  books.    Co.  lit  64  a. 

Bat  an  action  of  waste  does  not  lie  against  the  husband  of  a  woman,  tenant 
for  life,  alter  her  death — ^the  former  having  committed  waste  during  her  life ; 
for  he  was  seized  only  in  her  right,  and  she  was  tenant  of  the  freehold.  Others 
wise,  if  she  was  tenant  for  years,  because  the  term  vested  in  him. 

If  a  tenant  for  life  assign  on  condition,  and  the  grantee  do  waste,  and  the 
former  re-enter  for  condition  broken ;  the  action  of  vraste  lies  against  the  gran* 
tee^  and  the  place  shall  be  recovered.    lb. 

Although  the  statute  of  Marlbridge  prohibits  ovlj  farmers  from  committing 
waste,  yet  a  tenant  is  responsible  for  the  waste,  by  whomsoever  done,  the  law 
regarding  him  as  having  power  to  prevent  it,  while  the  landlord  has  no  such 
power,  not  being  on  the  hmd.  The  reversioner  looks  to  the  tenant,  and  he 
has  a  claim  over  in  trespass,  against  the  wrong  doer  himself  Only  the  act  of 
God,  of  the  public  enemy,  or  of  the  lessor  himself  will  excuse  the  lessee.  He 
is'like  a  common  carrier.  I  Cruise,  124 ;  4  Kent  77 ;  While  v.  Wagner^  4 
Har.  &  J.  373. 

Lord  Coke  si^s,  even  an  infent,  and  baron  and  feme,  shall  be  punished  for 
waste  done  by  a  stranger.  But  although  the  reversioner  may  hold  the  tenant 
liable  for  waste  done  by  a  stranger,  he  may  also,  at  his  election,  bring  an  action 
on  the  case  against  such  stranger,  for  any  injury  in  ita  nature  permanent — ai^ 
for  instance,  digging  up  the  soil  The  action  of  waste  lies  against  a  lessee  only. 
Go.  Lit  64  a;  Rosa  y.  CfiU,  4.  Call,  262 ;  BandaU  v.  Clevdomd,  6  Conn.  328. 
(See  Wizard  Y,  Eoee,  2  Boot,  20.) 

[2]  Blackstone's  account  of  the  actkm  of  waste  at  common  law,  and  as 
awarded  by  statute,  is  as  follows: — **A  writ  of  waste  is  an  action  partly 
foonded  upon  the  common  law,  and  partly  upon  the  statute  of  Gloucester ;  and 
may  be  brought  by  him  who  hath  the  immediate  estate  of  inheritance  in 
reversion  or  remainder,  agamst  the  tenant  for  life,  tenant  in  dower,  tenant  by 
cortesy,  or  tenant  for  years.    This  action  is  also  maintainable  in  puiananoe  of 
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Persona  for      being  generally  substituted  in  its  place ;  but  as  it  has  been  de- 
wUonfi^uno-  termined  that  an  action  on  the  case  will  lie  for  permissive 

tion  granted 

statute  Westm.  2,  by  one  tenant  in  oommon  of  the  inheritanoe  against  another, 
whQ  makes  waste  in  the  estate  holden  in  common.  The  equity  of  which 
statute  extends  to  joint  tenants^  but  not  to  oo-parconers ;  because  by  the  old 
law,  co-paroeners  might  make  partition  whenever  either  of  them  thought 
proper,  and  thereby  prevent  future  waste,  but  tenants  in  oommon  and  joint 
tenants  could  not;  and  therefore  the  statute  gave  them  this  remedy,  compel- 
ling the  defendant  either  to  make  partiUon  and  take  the  place  wasted  to  his 
own  share,  or  to  give  security  not  to  commit  any  further  waste.  But  these 
tenants  in  common  and  joint  tenants  ore  not  liable  to  the  penalties  of  the 
statute  of  Gloucester,  which  extends  only  to  such  as  have  life  estates  and  do 
waste  to  the  prejudice  of  the  inheritance.  The  waste,  however,  must  be 
something  considerable;  for  if  it  amount  only  to  twelve  pence,  or  some  such 
petty  sum,  the  plaiatifif  shall  not  recover  in  an  action  of  waste :  nam  de  minimis 
curat  lex.  This  action  of  waste  is  a  mixed  action;  partly  real,  so  far  as  it 
recovers  land,  and  partly  personal,  so  &r  as  it  recovers  damages.  For  it  is 
brought  for  both  those  purposes;  and  if  the  waste  be  proved,  the  plaintilT  shall 
recover  the  thing  or  place  wasted,  and  also  treble  damages  by  the  statute  o^ 
Gloucester.  The  writ  of  waste  calls  upon  the  tenant  to  appear  and  show  cause 
why  he  hath  committed  waste  and  destruction  in  the  placed  named,  ad  exhoure' 
dcUionem^  to  the  disinherison  of  the  plaintiff  And  if  the  defendant  makes 
default  or  does  not  appear  at  the  day  assigned  him,  then  the  aheriff  is  to  take 
with  him  a  jury  of  twelve  man,  and  go  in  person  to  the  place  alleged  to  be 
wasted,  and  there  inquire  of  the  waste  done^  and  the  damages;  and  make  a 
return  or  report  of  the  same  to  the  court,  upon  which  report  the  judgment  is 
founded.  For  the  law  will  not  suffer  so  heavy  a  judgpnent,  as  the  forfeiture 
and  treble  damages,  to  be  passed  upon  a  mere  defitult,  without  full  assurance  that 
the  &ct  is  according  as  it  is  stated  in  the  writ  But  if  the  defendant  appears 
to  the  writ,  and  afkrwarda  suffers  judgment  to  go  against  him  by  default  or 
upon  a  nihil  didt  (when  he  makes  no  answer,  puts  in  no  plea  in  defence)  this 
amounts  to  a  confession  of  the  waste;  since  having  once  appeared,  he  cannot 
now  pretend  ignorance  of  the  charge.  Now,  therefore,  the  sheriff  shall  not  go 
to  the  place  to  inquire  of  the  fact^  whether  any  waste  has  or  has  not  been 
committed;  for  this  is  already  asoertained  by  the  silent  confession  of  the 
defendant;  but  he  shall  only,  as  in  defaults  upon  other  actions,  make  inquiry 
of  the  qttantum  of  damages.  The  defendant  on  the  trial  may  give  in  evideaoe 
anything  that  proves  there  was  no  waste  committed,  as  that  the  destructi(»L 
happened  by  lightning,  tempest,  the  king*s  enemies  or  other  inevitable  aoddent. 
But  it  is  no  defence  to  say  that  a  stranger  did  the  waste,  for  against  him  the 
plaintiff  hath  no  remedy :  though  the  defendant  is  entiUed  to  sue  such  straoger 
in  an  action  of  trespass  vi  ei  armis,  and  shall  recover  the  damages  he  has  suf- 
fered in  consequence  of  such  unlawful  act  When  the  waste  and  damages  are 
thus  ascertained,  either  by  confosswn,  verdict  or  inquiry  of  tho  sheriff,  judg- 
ment is  given  in  pursuance  of  the  statute  of  Gloucester,  c.  6,  that  the  plaintiff 
shall  reoover  the  pUice  wasted,  for  which  he  has  immediately  a  writ  of  Mwtn, 
provided  the  particular  estate  be  still  subsistmg,  (for,  if  it  be  expired,  there 
.  can  be  no  forfeiture  of  the  land)  and  also,  that  the  plaintiff  shall  reoover  trebls 
the  damages  assessed  by  the  juiy,  whidi  he  must  obtain  in  the  same  manner 
as  all  other  damages  in  actions  personal  and  mixed,  are  obtained,  whether  the 
jMrticolar  estate  be  expired  or  is  stm  in  being."    3  BIk.  Com.  227,  228,  229. 
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vxakj^a)  it 'may  posaUj  still  become  neoeflsary  to  have  re-  Penona  fer 
course  to  the  ancient  mode  of  proceeding.  w^mmjuno- 

The  common  law  had  also  another  remedy  for  the  iojuiy  tion  granted. 
of  waste,  of  a  preventive  nature,  in  the  writ  of  Estrepement  [8]  wrlt  of  Ea- 

tropemeniL 
(a)  Cfibaon  y.  WeUs,  1  K.  P.  290.    Seme  r.  Benbow^  4  Taunt.  764. 

[3}  By  the  cominoa  knr,  the  actkm  i^wasU  did  not  11^  except  against  thoae  who 
eame  to  their  eatatea  by  act  of  law,  es,  tenaata  by  the  curte^,  or  in  dower. 
for  as  the  law  gave  the  eatateii  without  and  even  againat  the  will  of  the  party, 
it  was  reasonable  that  the  reveraioner  should  have  thia  remedy  for  the  protec- 
tion of  the  inbtfitanoek  And  hence  tliia  action  lay  against  such  tenant,  as  long 
aa  be  lived,  even  for  waste  done  by  one  to  whom  be  had  aaaigned  over  bis  ech 
tate ;  and  did  not  lie  agamat  the  aaaignee,  who  was  deemed  only  bis  servant 
Wbidi  Jaw,  aaya  Lord  Coke^  continuetb  to  thIa  day.  The  atatutee  of  Marl- 
bridge  and  of  Glooceater  gave  the  action  of  waste,  in  general  terms,  against 
every  tenant,  holding  in  any  manner  for  Ufo  or  years ;  but  this  was  held  not  to 
Buperaede  nor  alfect  the  remedy  already  existing  by  the  common  law,  which  is 
always  esteemed  the  safer  and  better  remedy.  But  if  the  heir  granta  away 
the  reversion,  and  the  tenant  also  assigna  hia  estate,  the  assignee  attorning  to 
the  grantee  o[  the  reveraion,  a  new  uUOe  for  Mft  is  thua  created  hy  act  of  the 
parties.  The  remedy  at  common  law  is^  therefore,  gone^  and  the  action  of 
waste  lies  only  by  foice  (^  the  statute^  and  hence  it  lies  against  the  wrong  doer 
himselC  So,  if  the  heir  grants  away  the  reversion,  and  the  tenant  in  dower  or 
by  the  curtesy  attorns  to  the  grantee,  a  new  estate  for  life  is  here  created  by 
act  <^  the  partiea,  and  the  grantee  of  the  revenion  can  aoe  only  upon  the  sta- 
tute^ the  remedy  at  common  law  having  foiled.  The  late  Mr.  Seijeant  Wil- 
Iiama^  in  his  excellent  Notes  on  Saunders'a  Beporta,  observes  that  the  action 
Ibr  waste  is  now  very  sddom  brought ;  having  given  way  to  a  mucdi  more  ex- 
peditious and  eaay  remedy  by  an  ocUomeniheeaMinUienaiwreofwagk;  which 
may  be  brou^t  by  the  person  in  reversion  or  remainder  for  life  or  yean,  aa 
wen  as  In  fee ;  and  the  plaintiff  is  entitled  to  costs ;  which  he  cannot  have  in 
an  action  of  waste. 

In  the  8ti^  of  New  ToiIe,  the  statute  1  Bev.  Laws,  p.  62,  sees.  2,  3 ;  2  lb. 
see  7;  3  lb.  sec.  5;  4  lb.  sec  6 ;  and  Bev.  Stat  vol  2,  p.  334,  correspond  to  the 
statute  of  Glouceater. 

[3]  Bladortone  (3  Com.  226,  ^  teq,)  gives  the  following  account  of  this  pro- 
cess: "Estrepement  is  an  old  French  word,  signifying  tiie  same  as  waste  or 
extirpation ;  and  &e  writ  of  estrepenwui  lay  at  the  common  law  after  judg- 
ment obtained  ia  any  action  real  and  before  poopeoBion  waa  delivered  by  tiie 
sheriff;  to  stop  any  waste  which  the  vanqui^ed  party  might  be  tempted  to 
conmitt  in  lands  which  were  determined  to  be  no  longer  his.  But  as  in  some 
cases  the  demandant  may  be  Justly  apprehensive  that  the  tenant  may  make 
waste  or  egtrepemeiat  pendiog  the  suit,  well  knowing  the  weakness  of  his  title, 
therefore  the  statute  of  Gloucester  gave  another  writ  of  eslr^pemioU  pendente 
piadtof  commanding  the  sheriff  firmly  to  inhibit  the  tenant  nefadat  vatkum  vd 
eebrepemenivm  pendente  pHadto  dido  MiKHtaeo,  And  by  virtue  of  either  of 
these  writs  the  dieriff  may  resist  them  that  do  or  offer  to  do  waste;  and  if 
otherwise  he.  cannot  prevwt  them,  he  may  lawfblly  imprison  the  wasters,  or 
make  a  warrant  to  oth^s  to  imprison  them ;  or  if  necessity  require,  he  may 
take  the  jwsM  cofnito^  to  his  assistance.    So  odkMis  in  the  sight  of  the  law  is 
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Persons  fop      This  lay  after  a  judgment  obtained  in  a  real  action,  before 
whomtojuno-   possession  delivered  by  the  sherifiF,  to  prevent  the  defendant 

tion  gpranted. 

waste  and  destruction.  In  suing  out  these  two  writs  this  differenoe  was 
formerly  observed ;  that  in  actions  merely  possessory  where  no  damages  are 
recovered,  a  writ  of  estrepement  might  be  had  at  any  time  pendente  Uie^  nay, 
even  at  the  time  of  suing  out  the  original  writ  or  first  process ;  but  in  an 
action  where  damages  were  recovered  the  demandant  could  only  have  a  writ 
of  estrepement  if  he  was  apprehensive  of  waste  after  verdict  had ;  lor  with  re- 
gard to  waste  done  before  the  verdict  was  g^ven,  it  was  presumed  the  jury 
would  consider  that  in  assessing  the  quantum  of  damages.  But  now  it  seems 
to  be  held,  by  an  equitable  construction  of  the  statute  of  Gloucester,,  and  in 
advancement  of  the  remedy  that  a  writ  of  estrepement  to  prevent  waste  may 
be  had  in  every  stage,  as  well  of  such  actions  wherein  damages  are  recovered 
as  of  those  wherein  only  possession  is  had  of  the  lands ;  for  peradventure  saith 
the  law,  the  tenant  may  not  be  of  ability  to  satisfy  the  demandant  his  full 
damages.  And  therefore,  now,  in  an  action  of  waste  itseli^  to  recover  the 
place  wasted  and  also  damages,  a  writ  of  estrepement  will  lie  as  well  before  as 
after  judgment.  For  the  plaintiff  cannot  recover  damages  for  more  waste  than 
is  contained  in  his  original  complaint;  neither  is  he  at  liberty  to  assign  or  give 
in  evidence  any  waste  made  after  the  suing  out  of  the  writ;  it  is  therefore 
reasonable  that  he  should  have  this  writ  of  preventive  justice  since  he  is  in 
his  present  suit  debarred  of  any  further  remedial  If  a  writ  of  estrq>ement  for- 
bidding waste  be  directed  and  delivered  to  the  tenant  himself  as  it  may  be, 
and  he  afterwards  proceeds  to  commit  waste,  "an  action  may  be  carried  on 
upon  the  foundation  of  this  writ ;  wherein  the  only  plea  of  the  defendant  can 
be  non  fecit  vastum  contra  proh/ibitionem ;  and  if,  upon  verdict,  it  be  found  that 
he  did,  the  plaintiff  may  recover  costs  and  damages,  or  the  party  may  proceed 
to  punish  the  defendant  for  the  contempt ;  for  if  after  the  writ  directed  and 
delivered  to  the  tenant  or  his  servants,  they  proceed  to  commit  waste,  the 
court  will  imprison  them  for  the  contempt  of  the  writ  But  not  so  if  it  be 
directed  to  the  sheriff,  for  then  it  is  incumbent  upon  him  to  prevent  the 
estrepement  absolutely,  even  by  raising  the  posse  comtto^,  if  it  can  be  done  no 
other  way." 

In  Pennsylvania^  the  ancient  writ  of  estrepement  to  prevent  the  commission 
of  waste  is  in  use.  This  writ  does  not  Issue  of  course,  but  must  be  grounded 
on  an  affidavit  of  actual  waste  done  or  permitted.  Dickenson  v.  Nickobon^  2 
Teates,  281.  The  statute  of  Gloucester,  6,  ed.  1,  c  13,  was  adopted  in  Penn- 
sylvania. The  act  of  1803  merely  facilitates  the  suing  out  of  the  writ  autho- 
rized by  the  statute.  Broum  v.  O'Brien,  4  Penn.  Law  Jour.  464,  Hays,  P.  J. 
By  the  act  of  the  2'rth  March,  1833,  No.  60,  sec  3,  quarrying  and  mining  are 
waste ;  but  estrepement  to  prevent  working  in  mines  or  quarries  opened  be- 
fore an  ejectment  brought  for  the  land,  cannot  be  issued  until  the  term  next 
Bucceedmg  that  to  which  the  writ  of  estrepement  is  returnable,  unless  the 
plaintiff  file  an  affidavit  of  title  with  a  certificate  of  his  attorney.  lb.  A  ten- 
ant from  year  to  year  is  bound  by  law  to  treat  a  farm  in  a  husband-like  man- 
ner, according  to  the  custom  of  the  country,  and  when  he  does  not,  a  court  of 
common  pleas  in  Pennsylvania  will  restrain  him  by  writ  of  estrepement  under 
the  act  29th  March,  1822,  fi<om  doing  any  injury  to  the  premises  by  acts  con- 
trary thereto,  and  where  the  lease  has  expired  by  its  own  limitation,  such 
writ  of  estrepement  may  issue  without  a  previous  notice  to  quit  Jones  r. 
Whitehead^  2  Am.  Law  Jour.  6.    As  between  landlord  and  tenant^  maaure 
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from  committing  waste  in  the  lands  reooyered.    Another  Persons  for 
writ  was  afterwards  given  by  the  statute  of  Gloucester  to  ^ornkj^o- 
prevent  the  defendant  from  committing  waste  during  the  suit,  tion  granted, 
which  was  called  the  writ  of  estrepement^>encfenfe_piiciito.         , 

This  method  of  obtaining  preventive  redress  has  now,  as  Bill  in  eqmt^. 
well  as  the  action  of  waste,  &llen  entirely  into  disuse: [4] 

(m  a  fSum  is  attached  to  the  freehold  and  forms  part  of  tfao  real  estate ;  and  a 
tenant  who  has  leased  property  nsed  for  &rming  purposes  has  no  right  to 
remove  from  the  premises  the  manure  which  has  accumulated  in  the  bam 
yard  on  the  farm,  and  he  may  be  restrained  from  so  doing  by  writ  of  esirepe- 
ment  under  the  act  of  29th  of  March,  1822.  Barrinffton  v.  JastuXf  4  Penn 
Law  Jour.  289. 

[4]  Formerly  in  the  state  of  New  York,  in  addition  to  the  remedy  by  action 
on  the  cases,  which  might  be  sustained  in  all  cases,  and  in  which  the  party  in- 
jured would  recoTor  damages  to  the  extent  of  the  injury  sustained,  the  Revis- 
ed Statutes  provided  that  if  any  guardian,  or  any  tenant  by  the  curtesy,  ten- 
ant in  dower,  or  for  Uarm  of  life  <v  years,  or  the  assigns  of  any  such  tenant, 
sliould  commit  waste,  during  their  several  estates  or  terms,  of  the  houses,  gar- 
dens, Ifuids  or  orchards,  or  of  any  other  thing  belonging  to  the  tenements  so 
held,  without  a  special  and  lawftd  license  in  writing,  so  to  do,  they  should  re- 
specttvely  be  subject  to  an  action  of  waste.    3  R.  S.  334,  sec.  1.    And  in  case 
any  such  tenant  should  let  or  grant  his  estate,  and  still  retain  possession  of  the 
same,  and  commit  waste,  the  party  entitled  to  the  reversion  of  the  tenements, 
might  maintain  his  action  of  waste  against  such  tenant    2  R.  S.  334,  sec.  2. 
And  if  one  joint  tenant  or  tenants  in  common,  should  commit  waste  of  the  es- 
tate held  in  joint  tenancy,  or  in  common,  he  subjected  himself  to  an  action  of 
waste  at  the  suit  of  ins  co-tenant^  or  tenants.     2  R.  S.  334,  sec.  3.    But  in  such 
case,  if  the  plaintiff  recovered  judgment  therein,  he  was  entitled  at  his  election, 
either  to  take  judgment  for  treble  the  damages,  found  by  the  jury,  or  to  have 
partition  made  of  the  premises,  so  held  in  common,  or  joint  tenancy.     2  R.  S. 
335,  sec  11.    So  the  Revised  Statutes  provide  that  whenever  any  lands  or 
tenements  shall  be  sold  by  virtue  of  an  execution  issued  upon  any  judgment 
or  decree,  the  person  to  whom  a  conveyance  may  be  executed,  by  the  sheriff 
pursuant  to  such  sale,  may  maintun  an  action  of  waste  against  any  person  who 
may  have  been  in  possession  of  the  premises  so  conveyed,  after  the  sale  there- 
of for  any  waste  committed  on  such  premises  after  such  sale.    2  R.  S.  336, 
sea  20.    But  no  person  ^wfuBy  entitled  to  the  possession  of  any  premises  so 
sold,  shall  be  liable  to  any  such  action,  for  doing  either  of  the  acts  authorized 
in  the  next  section,  which  provides  that  any  person,  entitled  to  the  possession 
of  landsor  tonements,  sold  under  execution,  may,  until  the  expiration  of  fifteen 
months  from  the  time  of  such  sale,  use  and  enjoy  the  same,  as  follows,  vrithout 
being  guilty  of  waste.     1.  He  may  in  all  cases,  use  and  enjoy  the  premises 
sold,  in  like  manner,  and  for  the  like  purposes,  in  and  for  which  they  were  used 
and  applied,  prior  to  such  sale,  doing  no  permanent  injury  to  the  freehold ;  2. 
If  the  premises  sold  were  buildmgs  or  any  other  erections,  he  may  make  ne- 
cessary repairs  thereto ;  but  he  shall  make  no  alterations  in  the  form  or 
structuro  thereof;     3.   If  the  premises  sold  were  land,   he  may  use  and 
improve  the  same,  in  the  ordinary  course  of  husbandry,  but  he  shall  not  be  en- 
titled to  any  crops  growing  thereon,  at  the  expiration  of  the  fifteen  months ;  4. 
He  mayi^Iyany  wood  or  timber  on  such  land,  to  the  necessaiy  reparatk>n  of 
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and  given  way  to  a  more  easy,  expeditionfl,  and  complete 
mode  of  proceeding  by  WB  in  equity^  to  stay  waste,  either 
threatened  or  which  the  party  is  in  the  act  of  committing, 
and  for  an  account  of  such  waste  as  may  have  been  akeady 
done.  This  course  of  proceeding,  while  it  is  open  to  many 
*persons  who  could  not  take  advantage  of  these  legal  reme- 
dies, at  once  unites  the  advantages  of  both,  by  restraining,  in 
the  most  expeditious  manner,  the  commission  oijutart  waste 
and  enforcing,  by  means  of  a  decree  for  an  account,  a  com- 
pensation for  past  An  injunction  may  be  granted  to  r^- 
s\i9!ixx  permissive  as  well  as  voluntary  wa8te.(a)[l] 

(a)  CaldnDea  y.  BayUs,  2  Meriv.  408. 

any  fences,  buildings  or  erections  which  may  have  been  thereon  at  the  time 
of  the  sale;  ^.  If  the  land  sold  is  actually  occupied  by  such  person,  he  may 
take  neoeasaiy  fire  wood  therefrom,  for  the  use  of  his  &mily.  2  R.  8.  336, 
sees.  21,  22.    See  also  Graham's  Pr.  2  ed.  p.  72,  73. 

By  the  New  York  code,  the  action  of  waste,  is  abolished  But  any  proceed- 
ing heretofiire  commenced,  or  judgment  rendered,  or  right  acquired  isjnot  to 
be  afiboted  thereby.  Wrongs  heretofore  remediable  by  action  of  waste,  are 
subjects  of  action  as  other  wrongs,  in  which  action  tiiere  may  be  judgment  for 
damages^  forfeiture  of  the  estate  of  the  party  offending,  and  evictLon  from  the 
premises  (Code,  sec.  450.)  The  provisions  of  the  Reyised  Statutes,  relating 
to  the  action  of  waste,  apply  to  an  action  brought  lor  waste  under  the  code,  so 
fer  as  the  same  can  be  applied,  without  regard  to  the  form  of  the  action,  (n>. 
sec.  451.) 

[1]  The  modem  remedies  of  an  injunction  bill  to  stop  the  commisaoa  of 
waste,  when  the  injury  would  be  irreparable,  or  a  special  aotbn  on  the  case 
in  the  nature  of  waste,  to  recover  damages,  are  much  better  than  the  dilatory 
and  formidable  proceedings  of  the  ancient  law. 

For  the  purpose  of  showing  the  beneficial  nature  of  the  remedial  interference 
of  courts  of  equity  in  cases  of  waste,  Mr.  Story,  (2  Eq.  Juris,  sec.  913,  H  seq.) 
gives  the  following  examples: — "Where  there  is  a  tenant  for  life,  remainder 
for  life,  remainder  in  fee^  the  tenant  for  life  will  be  restrained,  by  injunction, 
from  conmiitting  waste,  although  if  he  did  commit  waste  no  action  of  waste 
could  lie  against  him  by  the  remainderman  for  life,  fer  he  has  not  the  inherit- 
ance ;  or  by  the  remainderman  in  fee,  by  reason  of  ^e  interposed  remainder 
for  life.  So,  a  ground  landlord  may  have  an  iqjunction  to  stay  waste  against 
an  under  lessee.  So,  an  injunction  may  be  obtained  against  a  tenant  from 
year  to  year,  after  a  notice  to  quit,  to  restrain  him  from  removing  the  crops, 
manure,  Ac.,  according  to  the  usual  course  of  husbandry.  So  it  may  be  ob- 
tained against  a  lessee,  to  prevent  him  from  making  material  alterations  in  a 
dwelling-house ;  as  by  changing  it  into  a  shop  or  warehouse.  Courts  of  equity 
will  grant  an  injunction  in  cases  where  the  aggrieved  party  has  equitable 
rights  only;  and,  indeed,  it  has  been  said  that  these  eourts  will  grant  it  more 
strongly,  where  there  is  a  trust  estate.  Thus,  in  cases  of  mortgages,  if  the 
mortgagor  or  mortgagee  in  possession  commits  waste,  or  threatens  to  commit 
it»  an  injunction  will  be  granted,  although  there  is  no  remedy  at  law.  So^ 
where  there  is  a  contingent  estate^  or  an  executoiy  devise  over,  dependent 
upon  a  legal  estate^  courts  of  equity  will  not  permit  waste  to  be  done  to  the 
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The  most  ordinary  instance  of  the  interposition  of  a  court  P«won«  for 
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injury  of  nieh  estate;  morB  6q)6oia]]7  not)  if  it  is  aa  execatoiy  deriae  of  a  ^^^  granted, 
trust  estate:    If  the  mortgagor  in  poneflBioa  aboold  iell  timber  on  the  eatata,  ffoQi^Q^  f^^  jjf^ 
and  thoebj  the  aecnrity  would  beoome  insufficient^  (but  not  othewiae^)  a  court  or  ibr  rears, 
of  equity  wiS  restrain  the  mortgagor  by  JnjnnctioflL    So,  if  there  be  a  tenant 
ibr  life  without  impeacfameat  for  waste,  and  he  should  pull  down  houaeSi  or 
do  other  waste  wantonly  or  malidoualy,  a  court  of  equity  would  restrain  him, 
for  it  is  said  a  court  of  equity  ought  to  moderate  the  exeroiae  of  such  a  power, 
and  fro  bono  pvbHeOj  restrain  eztrayagant^  humoroua  waste.     Upon  this 
gproand,  tenants  for  life  without  impeachment  for  waste,  and  tenanta  in  tail 
after  possibility  of  issue  extinct,  have  been  restrained  not  only  from  acts  of 
waste  to  the  destruction  of  the  estate,  but  also  from  cutting  down  trees  plant- 
ed for  the  ornament  or  shelter  of  the  premises.    In  all  such  cases  the  party  ia- 
deemed  guilty  of  a  wantm  and  unconscientious  abuse  of  liis  rights,  ruinous  to  the 
interests  of  other  partiea    Upon  similar  grounds,  although  courts  of  equity  wiU 
not  interfere  to  prevent  waste  in  oases  by  tenants  in  common,  or  co-parceners 
or  joint  tenants,  because  they  have  a  right  to  eojoy  the  estate  as  they  please ; 
yet  they  will  interfere  in  special  cases,  as  where  the  party  committing  the 
waste  is  inaolTent,  or  where  the  waste  is  destructive  of  the  estate,  and  not 
within  the  usual  legitimate  exercise  of  the  right  of  enjoyment  of  the  estate." 

''The  inadequacy  of  the  remedy  at  common  law,"  continues  Kr.  Story,  (2 
Eq.  Juris,  sea  917,  et  aeq.)  "as  well  to  prevent  waste  as  to  give  redress  for 
waste  already  committed,  is  so  questionable  that  there  is  no  wonder  that  the 
resort  to  the  courts  of  law  has,  in  a  great  measure,  fallen  into  disuse.  The  ac- 
tion of  waste  is  of  rare  occurrence  in  modem  times,  an  action  on  the  case  for 
waste  being  generally  substituted  in  its  place  whenever  any  remedy  is  sought 
at  law.  •  The  remedy  by  bill  in  equity  is  so  much  more  easy,  expeditious  and 
complete,  that  iti  is  ahnost  invariably  resorted  to.  By  such  a  bill,  not  only  may 
fiiture  waste  be  prevented,  but  an  account  may  be  decreed  and  compensation 
given  for  past  waste.  Besides,  an  action  on  the  case  will  not  lie  at  law  for 
permissive  waste,  but  in  equity  an  injunction  will  be  granted  to  restrain  per- 
missive waste  as  well  as  voluntary  waste.  The  interference  of  courts  of 
equity  in  reetrstnt  of  waste,  was  originally  confined  to  cases  founded  in  pri- 
ority of  title^  and  for  the  plahitiff  to  state  a  case  in  which  the  defendant  pre- 
tended that  the  plaintiff  was  not  entitled  to  the  estate,  or  in  which  the  defendant 
was  asserted  to  daim  under  an  adverse  right,  was  said  to  be  for  the  plaintiff 
to  state  himself  out  of  court  But  at  present  the  courts  have,  by  insensible 
degrees,  enlarged  the  jurisdiction  to  reach  cases  of  adverse  claims  and  rights 
not  founded  in  priority,  as,  for  instance^  to  cases  of  trespass,  attended  with 
irreparable  mischief  The  jurisdiction,  then,  of  courts  of  equity  to  inter- 
pose by  way  of  injunction^  in  cases  of  waste,  may  be  referred  to  the  broad- 
est principles  of  social  justice.  It  is  exerted  where  the  remedy  at  law  is  im- 
perfect, or  is  wholly  denied ;  where  the  nature  of  the  injury  is  such  that  a 
preventive  remedy  is  indispensable,  and  it  should  be  permanent ;  where  mat- 
ters of  discovery  and  account  are  incidental  to  the  proper  relief;  and  where 
equitable  rights  and  equitable  injuries  call  for  redress  to  prevent  a  malicious, 
wanton  and  capricious  abuse  of  their  legal  rights  and  authorities  by  person^ 
having  but  temporary  and  limited  Interests  in  the  subject-matter,  On  the  other 
hand,  courts  of  equity  will  often  interfere  in  cases  where  the  tenant  in  posses- 
sion is  impeachable  for  waste,  and  direct  timber  to  be  feUo4  which  is  fit  to  b^ 
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of  equity,  is   by  injunction  to  restrain  the  commission  of 

CQt^  and  in  danger  of  running  into  decay,  and  thus  will  secure  the  proceeds 
for  the  benefit  of  those  who  are  entitled  to  it" 

It  is  said  that,  except  under  (^>ecia]  drcumstances,  there  is  no  remedy  for 
permisnve  waste,  after  the  tenant's  death,  either  in  law  or  equity^  It  has  also 
been  held,  that  the  action  on  the  case  would  not  lie  for  permissive  waste.  But 
this  decision  has  been  doubted.  Tumor  y.  Buek^  22  Yin.  523 ;  4  Kent,  7  8. 
Chancery  will  interpose,  by  injunction^  to  prevent  waste  or  require  security 
against  it,  upon  application  of  the  owner  in  fee,  notwithstanding  there  is  an 
intermediate  reversion.  So,  also,  upon  application  of  a  remainderman  for  life, 
though  there  are  intermediate  limitations  in  tul,  and  to  trustees  to  preserve 
contingent  remainders ;  because,  although  the  plamtiff,  even  when  his  estate 
vested,  would  haye  no  interest  in  the  thnber,  yet  he  would  have  the  benefit  of 
the  mast  and  shade.  So  an  injunction  lies  by  the  landlord  against  a  sub-ten- 
ant, or  in  &vor  of  an  unborn  child.  1  Rolle  Abr.  3*77,  pL  13 ;  Moor.  554;  1 
Hoy.  on  Frauds,  226,  ch.  7  ;  Perrot  v.  Perrot^  3  Atk.  94  ;  Worsley  v.  Stewart, 
4  Bro.  Pari  Ca.  377 ;  Livingston  y.  PeynoldSy  2  Hill,  157 ;  Langworthy  y. 
Chadwick,  13  Conn.  42.  See  HiUxm  v.  Granville,  1  Cr.  &  Fh.  283.  Chanceiy 
will  interpose  to  prevent  waste,  pendente  lite,  before  any  act  committed,  if 
a  party  manifests  his  intention,  and  asserts  a  right  to  commit  waste.  So,  after 
a  decree  for  the  sale  of  mortgaged  property.  The  chancery  remedy  is  limited 
to  cases,  in  which  the  title  is  clear  and  undisputed.  Oibaon  v.  Smii?k,  2  Atk. 
182 ;  Kane  y.  Vanderburgh,  1  John.  Cha.  11  ,*  Smith  v.  Poyas,  2  Dess.  66 ; 
Storm  v.  Mann,  4  John.  Cha.  21 ;  Tesaier  y.  Wyse,  3  Bland,  60 ;  Williams,  ib. 
215.  See  Steumi  v.  Chaw,  ib.  441 ;  Mur^ck,  2,  461 ;  Bintgh  y.  Martin,  2 
Dey.  &  B.  379. 

In  Hhode  Island,  a  writ  ot  estr^oement,  being  in  the  nature  of  an  injunction^ 
it  seems,  may  be  issued  by  the  court  or  a  judgpe^  after  notice  to  the  adverse 
party,  and  the  giving  of  a  bond  by  the  applicant  In  Delaware^  one  liaving  » 
lien  upon  land,  may  have  an  injunction,  or  writ  of  estrq>€ment  B.  I.  St  1836^ 
910 ;  Del&  St  1843,  547-8. 

In  Maryland,  provision  is  made  by  statute  for  the  interference  of  chanoeiy 
in  case  of  waste.  In  Yirginia  this  is  the  only  remedy.  The  action  of  waste 
is  never  brought    1  Md.  L.  599 ;  Rob.  Prac.  560. 

In  New  Jersey,  (1  N.  J.  L.  209,)  a  statute  provides  for  a  tvrit  o/toasie  out  of 
chancery,  against  a  tenant  for  life  or  other  term.  The  judgment  is  forfeiture 
and  treble  damages. 

In  Massachusetts,  equity  jurisdiction  of  waste  is  given  to  the  supreme  court ; 
and  they  may  stay  waste  by  an  injunction.  The  same  process  is  provided 
against  an  owner  of  land  who  commits,  or  threatens  or  prepares  to  commit 
waste,  aft^r  the  land  has  been  attached.  A  similar  provision  in  Maine.  Mass. 
Rev.  St  631-2 ;  Me.  Rev.  St  569 ;   Wilbur  v.  Wilbur,  7  Met  249. 

Although  an  owner  in  fee  cannot  sue  for  waste,  if  there  is  an  intermediate 
estate,  yet  where  timber  is  cut  down  by  the  tenant,  the  property  in  it  vests 
immediately  in  the  owner  of  the  inheritance  at  that  time,  and  he  may  seize  or 
maintain  trover  or  replevin  for  it,  or  compel  an  account  of  its  proceeds,  if  sold. 
The  tenant  has  an  interest  in  the  timber  while  it  remains  standing — ^it  is  a  part 
of  the  inheritance ;  but  this  interest  is  immediately  forfeited  by  the  wrongful 
act  of  severing  it  Mores  v.  Wait^  3  Wend.  104 ;  Buckley  v.  IMbeare,  7  Com. 
232  J  Bemdc  v.  WliUfield,  3  P.  Wms.  267 ;  Richardson  v.  York,  2  Shepl.  216 ; 
Railroad  v.  Kidd^  7  Dana,  250.    Land  was  conveyed  to  the  use  of  A,  for  life, 
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waste  by  tenant  for  life  or  for  years,  upon  the  application  of  Pereons  for 
the  owner  of  the  inheritance.(a)[2]  wiiomtojuno- 


(a)  There  ia  an  old  case  in  Oary,  where  a  copyliolder,  dii^uniabable  for  waate, 
had  made  a  lease  for  years^  and  the  lessee  committed  waste^  ajad  justified  it  on 
the  ground  of  the  copyholders  of  thit  manor  not  heing  ponisbable;  the  oourt^ 
however,  granted  an  injunction.    DaUon  v.  GiUf  Carj,  90. 

remainder  to  the  use  of  his  first  and  other  sons  in  tail ;  remainder  to  B.  for 
life,  with  like  remainder  to  his  8on&  B.  has  a  son  living,  A,  had  none^ 
and  A.  severs  timber  from  the  land.  Held,  the  son  of  B.  should  have  trover 
for  the  timber,  although  he  could  not  hfive  waste,  on  account  of  the  interme- 
diate estates ;  and  the  chance  of  A's  having  a  son,  who  would  take  the  inheri- 
tance before  the  son  of  B,  was  a  mere  possibility,  liable  to  be  defeated  by  a 
foofl&aent  of  A,  and  which  did  not  interfere  with  this  action.  Uvedak  v.  Uve^ 
daU,  2  BoUe  Abr.  119.  Where  there  are  intermediate  timitations  of  the  kind 
above-mentioned,  and  the  intermediate  owner  of  the  fee  brings  a  bill  in  chan- 
cery, for  an  account  of  timber  cut  down  and  sold ;  tlie  court  wiU  not  turn  the 
pUuntiff  round  to  an  action  at  law,  the  case  being  one  which  peculiarly  calls 
ibr  a  discovery ;  nor  will  it  order  the  money  paid  into  oourt,  to  be  put  out  for 
the  benefit  of  unborn  heiis,  who  may  afterwards  have  a  title  paramount  to 
that  of  the  plafttifi*.  WhitfiOd  v.  Bewitt^  2  P.  Wms.  240 ;  Let  v.  AJsUm,  1  Bra 
Bep.  194;  ib.  3,  37.  The  same  rule  applies  where  the  timber  is  severed 
by  accident;  as^  for  instance,  by  a  storm.  Newcatik  v.  Vanitf  2  P.  Wms. 
241.  But  where  there  are  trustees  to  preserve  contingent  remainders^ 
chancery  will  not  allow  a  severance  of  the  timber,  by  collusion  between  the 
tenant  and  the  immediate  owner  in  fee^  to  the  injury  of  unborn  heirs.  1  Cruise, 
128.  Nor  wili  it  allow  a  tenant  for  life,  who  also  has  the  first  vested  estate  of 
inheritance,  to  take  advantage  of  his  own  wrong  in  committing  waste,  to  the 
prejudice  of  intermediate  contingent  remainders,  although  at  law  he  would 
undoubtedly  have  power  to  do  it. 

A.  was  tenant  for  life,  remainder  to  his  first  and  other  sons  in  tail,  remainder 
to  B.  for  life,  with  like  remainder  to  his  sons,  estates  to  trustees  to  preserve^ 
&C.,  remainder  to  A.  in  foe.  A.  had  no  son ;  B.  had  one,  who  died  very 
young.  A.  commits  waste;  after  which,  B.  has  another  son.  Held,  A.  could 
not  have  the  timber  cut  down;  nor  the  administrator  of  B.'s  son,  deceased, 
because  he  was  dead  at  the  time  the  waste  was  done ;  nor  the  other  son  of 
B.,  because  his  estate  was  liable  to  be  defoated  by  AJe  having  a  son ;  and 
therefore,  that  the  money  received  for  the  timber  should  be  paid  into  court 
WiJUams  v.  Dtike  of  Bolio%  3  P.  Wms.  268.  This  having  been  done,  upon 
the  subsequent  death  of  A.,  and  a  hearing  of  the  respective  parties  who  claimed 
the  money,  viz.  the  administrator  of  B.'s6on,  B.'8  second  son,  and  the  executor 
of  A  ;  held,  that  inasmuch  as  the  settlement  had  been  wrongfhlly  disturbed 
by  A,  the  money  should  be  restored  to  the  same  course  which  it  would  have 
followed  had  no  such  act  been  done ;  that  B.  ^ould  have  an  interest  for  life, 
lemaindera  in  tail,  and  a  reversion  in  A,  according  to  the  settlement  Fowktt 
V.  JhUchess  of  BoUon,  3  Ye&  jnn.  374 ;  WilUam  v.  Duke,  Sx.  1  Cox,  72 ;  Dare 
V.  Sopkinaf  2  Cox,  110.  A  court  of  cbancery  sometimes  orders  the  cutting 
down  of  timber,  upon  land  held  by  a  tenant  for  hfe,  for  the  purpose  of  paying 

[2]  The  inadequacy  of  the  remedy  at  common  law,  as  well  to  prevent  as  to 
give  redress  for  waste,  is  so  unquestionable,  that  a  resort  to  the  courts  of  lavr, 


tion  granted. 
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Persona  for 
and  against 
whom  injuno- 
tion  granted. 


'  Aa  estate  for  life  is  always  impeachable  for  waste,  unless 

debts  and  legacies  charged  upon  the  inheritance.  Devise  to  the  testator's 
wife  for  life,  remainder  to  A.  in  fee^  on  condition  of  his  paying  legacies  at 
certain  appointed  times;  in  de&ult  of  which  payment^  remainder  over.  A. 
filed  a  bill  in  equity,  averring  his  desire  to  cot  timber  for  payment  of  the 
legacies^  and  that  the  widow  and  the  subsequent  remainderman  connived  to 
prevent  him,  in  order  that  his  estate  might  be  forfeited  by  breach  of  condition, 
although  he  offered  indemnity  for  any  damage.  The  court  allowed  the  prayer, 
upon  his  making  satisGeiction  for  breaking  the  g^und,  &c.,  and  referred  it  to 
the  master  to  determine  how  much  was  needed  for  the  object,  and  which  part 
of  the  timber  could  best  be  spared.  Clcaton  v.  Claxton^  2  Yer.  152.  So  also 
where  timber  is  decaying,  a  court  of  chancery  wiU  order  it  to  be  cut  for  the 
benefit  of  a  remainderman  in  tail,  or  a  remainderman  for  life,  without  impeach- 
ment of  waste;  especially  if  such  remainderman  represents  himself  as  in 
necessitous  circumstances.  And  the  proceeds  shall  be  paid  over  to  him,  and 
no  part  of  them  to  the  tenant  But  enou^  timber  must  be  left  for  repairs 
and  boteSy  all  damages  compensated,  and  the  act  done  under  direction  of  the 
master.  And  the  right  shall  not  extend  to  trees,  standing  for  defence  and 
shelter  of  the  house,  or  for  ornament  A^nwaU  v.  Leigh,  2  Yem.  218 ;  .fib- 
ioick  V.  Whit^iad,  3  P.  Wms.  267. 

In  Maine  and  Massachusetts,  any  person  seized  of  a  freeholder  of  a  rever- 
sion in  fee  or  in  tail  in  woodland,  may  petition  the  court  to  have  the  wood  cut 
and  sold,  and  the  proceeds  invested  for  the  benefit  of  parties  interested.  If 
the  property  is  likely  to  deteriorate,  the  court  shall  grant  such  petition,  and 
i^point  trustees  lor  the  management  of  the  business.  1  Smith's  St  134; 
Mass.  Rev.  St  806-7. 

Leases  for  life,  from  very  ancient  times,  have  usually  contained  the  clause, 
dbeque  trnpeUtiane  vagti, — ^without  impeachment  of  waste.  And  it  seems 
to  be  now  settled  that  such  clause  not  only  authorizes  the  tenant  to  cut  timber 
without  incurring  the  statutory  penalty,  but  vests  the  property  of  it  in  him, 
yrhen  cut  or  blown  down.  So  also,  it  entitles  him  to  the  materials  of  a  build- 
ing blown  dowa  In  other  words  it  gives  him,  in  this  respect  the  rights  of 
an  owner  in  fee.  Bat  if  the  timber  is  cut  by  a  stranger,  it  bebngs  to  the  re- 
versioner. The  words  "  without  impeadiment  of  any  action  of  waste,"  would 
merely  exempt  the  tenant  ftx>m  liability  to  suit  The  phrase  ''with  fiiU  liberty 
to  commit  waste,"  is  sometimes  used.  And  voluntary  waste  is  often  exj^essly 
excepted ;  iu  which  case  it  has  been  held,  that  wilful  waste  is  not  excused. 
It  has  been  suggested  of  late,  that  the  exception  applies  only  to  houses,  and 
not  to  timber ;  but  a  late  case  has  decided  that  where  decaying  timber  is  cut 
down  by  order  of  court,  this  clause  entitles  the  tenant  only  to  the  interest  of 
the  purchase-money.  So,  where  there  is  a  remauiderman  for  life  without  im- 
peachment of  waste,  timber  cut  during  a  prior  estate  vests,  not  in  him,  but  in 
Xhe  owner  of  the  fee.  4  Kent,  77  ;  Co.  Litt  220,  a;  Lewis  Bowles^  cose,  I 
Rep.  82,  b.;  BuMeyv.  DoJbeare,  7  Conn.  232;  Pyne  v.  i?w,  1  T.  R.  65; 
Aston  V.  AsUm,  1  Yes.  365 ;  1  Cruise,  131 ;  Wickham  v.  Wickhami,  19  VeSL 
419 ;  Pigot  v.  BuUock,  1  YesL  jun.  479.  See  ToOemaehe  v.  ToUemache,  1  Hare, 
456.  A  lessee  for  years,  holding  under  tenant  for  life  without  impeachment 
of  waste^  may  lawfully  commit  waste.    But  the  tenant  for  life  cannot  transfer 


for  either  of  those  purposes,  has  in  a  great  measure  (alien  into  disuse.    Tlio 
remedy  l^  a  bill  in  equity  is  much  more  easy,  expeditious  and  complete :  for 
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the  contrary  is  provided  by  positive  limitatioiL(a)    Thtis  Pewoiw  fop 

whom  injuno- 
(a)  Odk  V.  Pe^mnn^  1  Cfa.  Bep.  57.  tion  granted. 

fab  powi^,  80  that  it  may  be  exercised  after  his  own  death  ;  nor  where  hSs 
estate  is  in  remainder  subject  to  a  prior  life  estate  without  the  power,  will  any 
agreement  between  the  two  tenants  for  life  be  snstamed  for  committing  waste 
before  the  former  estate  terminates.    Bray  v.  Trtuy^  W.  Jones,  51 ;  1  Cmiae, 
133;  J&yMuonT.  IMm^  3  Atk.  210;  Gar^  ▼.  OoUai^  756.    A  tenant  for  life, 
without  impeachment  of  waste^  is  not  permitted  to  commit  malicious  waste  to 
the  destmction  of  the  estate.    This  is  sometimes  called  eqnitable  waste ;  and 
a  court  of  chancery  will  not  only  prevent  it  by  injunction,  but  compel  restitu- 
tion after  it  is  committed.    A.,  upon  the  marriage  of  his  son,  settled  an  estate 
upon  himself  for  life,  without  impeachment  of  waste,  remainder  to  the  son  for 
life,  Ac.    Afterwards,  having  taken  a  dislike  to  his  son,  A.  caused  the  house 
to  be  Injured  by  tearing  off  fixtures  of  various  kinds,  to  the  value  of  £3000. 
The  court  ordered  an  ix\junction,  and  also  that  the  damages  be  repaired.     Fans 
V.  Jjofrd  Bamardf  2  Vem.  738.    Chancery  will  also  restrain  such  tenant  from 
catling  down  timber,  serving  for  shelter  or  ornament  to  a*  mansion-hoase,  or 
not  fit  to  be  felledr— such  as  young  saplings,  or  trees  standing  in  lines,  avenues 
or  ridings  in  the  park,  whether  planted  or  natural    But  if  such  waste  has 
been  actually  comnutted,  chancery  will  not  decree  satis&ction  for  it  to  the  re- 
mainderman.   Down^wre  v.  Sandys^  6  Yes.  108 ;  Ptideington  v.  Packmgkmi  8 
Atk.  215;  Aston  v.  Asion^  1  Yes.  264;   aBrien.  v.  (TBria^  Amb.  104;  Tbm- 
wirfh  V.  Feanrenj  6  Yes.  419;  Ihy  v.  Marry,  16  Yes.  375 ;  BoU  r.  SamennOif 
2  Abr.  Eq.  759;    Omsett  v.  BeU,  1  Y.  ft  CoU.  Gha.  569.    The  clause  "  without 
impeachment  of  waste,''  does  not  justify  what  the  law  terms  double  wastei 
Therefore,  where  an  estate  for  life  with  this  right  is  devised  to  be  sold,  the 
proceeds  to  be  invested  in  other  land  to  be  settled  in  the  same  way ;  the  ten* 
ant  cannot  commit  waste  on  the  former,  because  he  may  do  it  upon  the  latter, 
and  this  would  be  double  waste.    FlymmUh  v.  Archer,  1  Bro.  B.  159;  Burgea 
V.  Lambj  16  Yes.  174.    Where  a  limited  power  to  commit  waste  is  annexed 
to  an  estate  for  life,  the  tenant  will  be  restrained  from  exceeding  such  power; 
but  it  wUl  be  liberally  construed.    Devise  to  one  for  life,  with  power  to  out 
down  such  trees  as  four  persons  named  should  allow.    These  persons  having 
died ;  held,  the  power  remained,  and  the  court  of  chancery  would  regulate  its 
exenase^  and  refer  to  the  master  the  question  what  trees  could  properly  be  cut 
EeunU  v.  Sewtit,  Amb.  608 ;  EeweU  v.  ffewett,  2  Eden,  332.    A.  having  by 
his  will  devised  land  to  his  wife  for  life,  made  this  codicil,  "  whereas  by  my 
will  my  wife  cannot  cut  any  timber ;  now,  doriilg  widowhood,  she  may  cut 
timber  for  her  own  use  and  benefit  at  seasonable  times,"  &c.    Held,  the  wife 
was  not  restricted  to  the  cutting  of  timber  for  her  own  use  or  for  estovers,  but 
might  cut  any  kind  of  timber,  though  not  saplings  or  sticks  fit  only  for  paling. 
Chamberiyne  v.  Brtimmer,  1  Bro.  R.  166.    While  a  lease  may  contain  clauses 
authorizing  the  commission  of  waste,  it  may,  on  the  other  hand,  contam  covb> 
nants  on  the  part  of  the  lessee  against  it    Thus,  if  a  lessee  covenants  not  to 
CQt|  destroy  or  take  off  more  wood,  Sic,  than  is  actually  used  on  the  form,  and 
to  make  no  waste,  sale  or  destruction ;  it  will  be  waste  for  him  to  cut  wood  to  be 
used  in  burning  bricks  for  sale.  LivingsionY.  Beynoids,  26  Wend.  115.  In  most  of 

refief  win  be  given  in  equity,  where  the  remedies  provided  in  the  courts  of 
law  could  not  be  made  to  apply;  as  where  the  titles  of  the  parties  are  of  a 
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Persons  for      where  a  devise  containing  precatory  words  was,  by  a  decree 

and  against 

whom  inJTino- 

tions  granted    the  states,  special  provision  is  made  by  statnte  against  wanton  injuries  to  land, 

buildings,  trees,  Ac.,  by  persons  without  title ;  and,  more  particularly  in  the 

Western  States,  against  the  act  of  firing  woods  and  prairies,  belonging  either 

to  the  party  himself  or  to  another.    (Hilliard  on  Real  Property,  toL  1,  p. 

272-6. 

purely  equitable  nature,  or  where  the  parties  have  both  legal  titles  and  legal 
remedies,  but  irreparable  mischief  would  be  done,  unless  they  were  entitled  to 
more  immediate  relief  than  that  which  they  could  obtain  at  law,  or  where  the 
parties  committing  the  waste,  with  nothing  but  temporary  and  limited  interests 
in  the  subject-matter,  are  maliciously  and  wantonly  abusing  those  legal  rights 
to  the  injury  of  those  in  remainder. 

The  most  ordinary  instance  of  the  interposition  of  a  court  of  equity,  is  by 
injunction  to  restrain  the  commission  of  waste  by  a  tenant  for  life  or  years 
upon  the  application  of  the  reversioner  or  remainder-man,  for  an  estate  for  life 
Is  alwayd  impeachable  for  waste,  unless  the  contrary  is  pointed  out  by  express 
limitation.  Cole  v.  Peywn,  Ch.  Rep.  57.  To  redress  this  wrong,  the  only 
common  law  remedies  are— either  an  action  of  waste  or  an  action  on  the  case 
in  the  nature  of  waste:  the  first  of  these  remedies  is  given  by  the  statutes  of 
Marlbridge  and  Gloucester,  52  H.  III.  c.  23 ;  and  6  E.  I.  a  5,  which,  taken 
together,  enabled  the  owner  of  the  inheritance  to  recover  the  place  wasted, 
together  with  treble  damages,  as  an  equivalent  for  the  damage  done  to  him. 
No  person,  however,  could  bring  this  action  but  he  who  had  the  immediate 
estate  of  inheritance  expectant  on  the  determination  of  the  estate  for  life ;  1 
Inst  53  b.  and  218  b.  n.  2;  Fagefs  case^  Rep.  p.  5,  76  b.,  consequently,  the 
remedy  provided  by  these  statutes  was  inapplicable  to  a  vast  variety  of  cases, 
and  it  therefore  gave  way  to  the  second  of  these  remedies,  t.  «,,  to  the  action 
on  the  case,  which  might  be  brought  by  the  person  in  reversion,  or  remainder 
for  life  or  years,  as  well  as  by  a  reversioner,  Ac.,  in  fee  j  Williams's  Saunders, 
252,  n.  7,  but  as  it  has  been  determined  that  an  action  on  the  case  will  not 
lie  for  permissive  waste^  Heme  v.  £ehboWj  4  Taunt  754,  and  as  it  is  certain 
that  it  cannot  prevent  the  commission  ot  future  waste^  an  injunction  in  equity 
with  itfi  consequential  account,  is,  in  ordinary  circumstances,  the  most  usual 
and  most  efficacious  mode  of  obtaining  complete  redress.  It  is  true  that  the 
common  law  had  one  remedy  of  a  preventive  nature,  in  the  vjrit  of  estrepement^ 
but  that  remedy  could  only  be  obtained  during  the  pendency  of  a  real  action ; 
and  so  when  the  proceeding  by  ejectment  became  the  usual  mode  of  trying  a 
title  to  land,,  in  which  case  the  writ  of  estrepemerU  did  not  apply,  courts  of 
equity  proceeding  on  the  same  principles,  supplied  the  defect  and  extended  it 
to  other  cases  where  the  waste  was  only  threatened.  Ld.  Red.  136;  Cfibson 
V.  SmiVi,  2  Atk.  183. 

It  is  obvious,  fix)m  the  f9regoing  summary  of  the  common  law  remedies,  that 
even  if  the  common  law  remedy  were  more  efficacious  than  it  is,  there  are  many 
persons  who  would  be  without  redress  if  the  court  of  equity  did  not  interfere, 
— such  as  children  unborn,  and  persons  having  contingent  or  executory  inter- 
ests. Injunctions  will  accordingly  be  granted  to  protect  the  interests  of  a 
child  t«  ventre  de  sa  mere ;  Bobinson  v.  Litton^  3  Atk.  211 ;  LuttreWs  case^  cited 
Prec.  in  Ch.  50,  of  a  contingent  remainderman,  WHUama  v.  Duke  of  Bolton^  3 
P.  Wms.  268,  n.,  or  of  an  executory  devisee ;  Hayteard  v.  StUlinqfUet,  I  Atk. 
425;  BoHmmm  v.  Xttkm,  3  Atk.  209;  and  see  S^an^fidi  v.  Habergham^  10  Yes 
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of  the  Master  of  the  Bolls,(a)  declared  (aocording  to  the  well  Persons  for 

and  against 
wbom  injuDO- 
(b)  Wright  v.  Aik.  17  Ves.  255.    Afterwards  aifinned  upon  appea],  19  Yes.  tion  granted. 
299.    Coop.  111. 

St2,  Sor  if  this  protection  were  not  given,  it  would  be  yeiy  eaa^  to  destroy  the 
intenUon  as  to  timber,  in  ahnoet  every  settlement,  whether  by  deed  or  wilL 
There  are  also  other  cases  where  a  person  is  dispunishable  at  common  law  for 
oommittinfr  waste,  and  yet  a  court  of  equity  will  enjoin  him :  thus,  it  is  dear, 
that  where  there  is  a  tenant  for  life,  with  remainder  to  another  for  life,  with 
remainder  over  in  tail  or  in  fee^  and  the  first  tenant  for  life  commits  waste,  the 
xemaindennan  in  tail  or  in  fee  can  have  no  action  of  waste^  the  reason  of  which, 
is^  that  the  plaintiff  in  the  action  must  recover  the  place  wasted:  and  that 
would  be  an  injustice  to  the  remainderman  for  Ufe,  whose  estate  is  not  forfeited, 
and  if  it  should  be  recovered  by  the  owner  of  the  inheritance^  (being  under  the 
limitation  of  the  property,)  it  would  never  go  back  again.  But  though  the  law 
allows  no  action  of  waste,  in  such  a  case,  yet  the  court  of  chancery  will  sustain 
an  mjuncUon,  BoswdL's  cage,  1  Bolls.  Ab.  37  V ;  Tracey  v.  Tracey^  I  Yem.  33 ; 
Abraham  v,  BhMi,  Freem.  63,  and  this  ab  aiiUiqw>^  according  to  the  case  in 
Moore,  554^  where  Lord  EUesmere  said  he  had  seen  a  precedent  for  it  so  long 
ago  as  m  the  reign  of  Bichard  the  Second.  Qarth  v.  C9tk)n^  1  Dick.  205,  208. 
And  not  only  will  the  court  of  chancery  grant  the  injunction  upon  the  appli- 
cation of  the  remainder-man  m  fee,  but  it  wiU  also  grant  it  upon  the  application 
of  the  mesne  remainderman  for  life;  for  though  he  has  no  right  to  the  timber, 
yet  if  the  first  tenant  for  life  should  die,  he  would  have  an  interest  in  the  nu^st 
and  shade.  Dayraa  v.  Chan^mets,  1  £q.  C&  Ab.  400;  MbOineux  v.  Faweil,  3  P. 
Wm.  268,  n. ;  Ftrrot  v.  Perroi,  3  Atk.  94;  Davis  v.  Leo,  6  Yes.  787.  It  is  upon 
the  like  principle,  also,  that  Lord  Hardwicke  granted  an  injunction  at  the  suit 
oi  a  ground  landlord,  to  stay  waste  in  an  under  lessee ;  Farrani  v.  Lovdl^  3  Atk. 
923 ;  Amb.  105,  S.  G.  sub  nom.  Farrant  v.  Lee^  and  an  injunction  has  also  been 
obtained  against  a  tenant  £rom  year  to  year,  after  a  notice  to  quit,  to  restrain 
him  from  taking  away  the  crops  or  sowing  the  land  with  a  pernicious  seed,  in 

a  manner  which  was  contrary  to  the  usual  course  of  husbandry.  OnsUno  v. ^ 

16  Yes.  113;  PraU  v.  Brett,  2  Had.  62. 

A  oourt  of  equity  will  also  restrain  waste  where  the  titles  of  the  parties  are 
of  a  purely  equitable  natore:  thus,  in  the  case  of  mortgages,  if  the  mortgagor  in 
possession  should  attempt  to  cut  down  timber,  and  the  land  without  the  timber 
is  an  insufficient  or  scanty  security,  a  court  of  equity  will  restrain  him ;  for,  as 
the  whole  estate  is  a  security  for  the  money  advanced,  the  mortgagor,  under 
BQcfa  circumstances,  ought  not  to  be  suffered  to  lessen  or  diminish  it :  Usbome 
V.  Usbome,  1  Dick.  76;  Eippesley  v.  Spencer,  5  Mad.  422 ;  Humphreys  v.  ffarrison, 
IJ.  Jk  W.  581,  and  so  it  is  the  duty  of  trustees  who  are  appointed  to  preserve 
contingent  remainders,  to  protect  the  entire  inheritance  for  the  benefit  of  all 
the  eettui  que  trusts  in  remainder,  whether  vested  or  contingent ;  and  as,  in  many 
instances,  the  value  of  that  inheritance  consists  as  much  of  the  mines  and  tim- 
ber as  it  does  of  the  land,  they  may,  by  force  of  their  trust,  have  their  remedy 
by  injunction,  to  prevent  the  destruction  of  the  one  or  the  exhaustkm  of  the 
other.  Chrth  v.  Chtton,  1  Bick.  183;  Stcmsfietd  v.  Eabergham,  10  Yes.  273. 
Under  this  head,  we  may  also  class  those  cases  where  persons  are  con|rBCting 
for  leases  and  other  interests  m  property  which  they  are  only  in  possession  of 
by  virtue  of  the  contract;  insudi  cases,  if  the  plamtiff  has  no  legal  title,  he  has 
AO  redress  at  law,  but  if  he  has  such  a  oontcact  as  wiH  authorize  him  to  call 
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Persons  for      known  doctrine  in  Chapman's  caseXa)  to  constitate  ike  *de- 

and  against 
whom  injunc- 
tion granted.         (a)  Dyer,  333. 


upon  the  court  to  clothe  the  possession  with  the  legal  titte,  and  the  answer 
admits  such  contract,  the  injimction  will  be  granted,    liorway  y.  Jiowe,  19 

Ves.  185. 

An  injunction  will  also  be  granted,  in  some  cases,  where  the  parties  have 
both  legal  titles  and  legal  remedies,  but  irreparable  mischief  would  be  done 
unless  they  were  entitled  to  more  immediate  relief  than  that  which  they  would 
obtain  at  law ;  it  has  accordingly  been  granted  where  the  injunction  amounted 
in  &ct  to  an  injunction  to  stop  a  treQ)aBs;  for,  if  the  court  would  not  interfere 
against  a  trespasser,  he  might  go  on  by  repeated  acts  of  damage  which  would 
be  absolutely  irremediable.    The  orig^inal  distinction  was,  that  if  a  person  stUI 
living  committed  a  trespass,  by  cutting  timber  or  taking  lead  ore  or  digging 
for  coal,  the  court  would  not  interfere,  except  so  far  as  to  give  a  discovery,  and 
then  an  action  might  be  brought  for  the  value  discovered ;  but  if  the  person 
died,  then,  since  the  trespass  died  with  him,  the  court  has  said  it  would  decree 
an  account^  though  the  law  provided  no  remedy.    Throughout  Lord  Hard*> 
wioke'fl  time  and  down  to  that  of  Lord  Thurlow,  the  distinction,  between  waste 
and  trespass  was  thus  acknowledged,  (Thomas  v.  Oakky,  18  Yes.  186;)  Lord 
Thurlow  himself  acted  upon  the  same  principle,  saying,  that  the  person  to  be 
enjoined  was  a  mere  stranger,  and  he  ou^t  to  be  turned  out  of  poasessioik 
immediately.    MorHmer  v.  CotireU,  2  Oox,  206.    Then  came  Flamang's  com^ 
(Cited  or  referred  ta  6  Tea.  14*7;  "7  Yea.  308;  15  Yes.  138;  18  Yes.  186:) 
there  a  landlord  of  two  adjoining  closes  let  one  of  them  to  a  tenant  who  took 
coal  out  of  one  dose,  and  also  out  of  the  other  which  was  not  demised  to  him; 
and  it  was  held  at  first,  that  the  taking  the  coal  out  of  the  former  as  waste^ 
would  be  restrained,  but  as  to  the  dose  which  was  not  demised  to  him,  it  was 
a  mere  trespass,  and  the  oourt  could  not  interfere ;  but  Lord  Thurlow  after- 
wards changed  his  opinion,  on  the  ground  that  irreparable  mischief  would  fol- 
low his  refbsal,  holding  in  effect  that  if  the  defendant  was  taking  the  substance 
of  the  inheritance,  the  liberty  of  bringing  an  action  was  not  the  only  remedy 
to  which  in  equity  he  was  entitled.    The  same  prindple  has  been  acted  on,  and 
api^ied  without  scruple,  in  various  other  decisions,  for  unless  there  was  a  juris- 
diction to  prevent  destruction  or  irreparable  mischief  there  would  be  a  great 
ftiilure  of  justice  in  this  country.     Mitchdl  v.  Dors^  6  Yes.  147,  (Sumner's  ed. 
note  (a)  and  (l\  and  cases  dted;)  Orockfordy.  Alexandetf  16  Yea.  138;  Tho- 
mas  V.  Oakley^  18  Yes.  186. 

The  court  will  likewise  interfere  by  injunction,  where  the  parties  committing 
the  waste,  with  nothmg  but  temporary  and  limited  interests  in  the  subject- 
matter,  are  malidously  and  wantonly  abusing  their  legal  rights  to  the  injury  cit 
those  in  remainder;  this  is  commonly  called  equUdble  wastef  which  may  be  de* 
fined  to  be — ihe  commisaion  of  mtch  acts  as  ai  law  vxnUd  not  be  esteemed,  vnder 
the  drcumstances  of  Uie  case^  to  he  wasU,  tut  which  are  so  esteemed  in  the  view  of 
a  court  cf  equOff,  from  their  manifest  injury  to  the  inheritance^  though  not  inoonsigt- 
tnt  wiffi  the  legal  rights  of  the  party  committing  them.  Thus,  for  example,  it  was 
held,  in  Lewis  Bowlegs  cose,  (11  Rep.  80,)  that  if  there  be  a  tenant  for  life  with- 
out impeachment  of  waste,  he  bad  as  great  a  ])ower  to  do  waste^  and  to  convert 
it  at  his  own  pleasure,  as  a  tenant  in  fee  or  a  tenant  in  tail  had,  so  that  if  any 
trees  were  severed  flrom  the  inheritance,  either  by  the  act  of  the  party  or  by 
the  act  of  law,  and  became  diattols,  the  whole  property  in  them  was  in  the 
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fbndant  tenant  for  life  only  in  her  own  right,  and  a  trustee  f^^J?|^^ 
of  the  remainder  in  fee  for  the  plaintiff:  upon  a  motion  to  whom  injuao- 

tion  granted. 


teiUHitte  IUb,  by  force  of  the  laid  daoae.  Tke  necessary  conaeqneaoe  of  this 
doctrine  was,  that  a  tenant  for  life  without  impeachment  of  waste,  conUd  no4 
In  any  case  be  restrained,  in  e<|uity,  from  cutting  timber  upon  the  estate,  for 
that  wouM  have  been  to  determine  that  he  should  not  ei\foy  the  prc^rty 
which  the  law  gare  him.  Asian  y.  Aston^  1  Yes.  265,  266.  It  was^  however, 
soon  fimnd,  that  this  eztensiye  power  might  be  wantonly  and  capriciously 
abused  to  the  prejudice  of  the  inheritance;  and,  accordingly,  where  a  tenant 
ibr  life,  unimpeachable  of  waste,  was  making  an  unconscientious  use  of  that 
power,  the  couits  of  equity  assumed  the  jurisdiction  of  restraining  and  model- 
ling it.  Thus  it  has  interfered  by  injunction  where  the  tenant  for  life  wae  pull- 
ing down  a  castle,  {Vanev.  Ld,  Barnard^  3  Vem.  138 ;  Prea  in  Oh.  4Mi  S.  O 
•nb.  nom.  Ld.  BaamarcPB  cate^)  or  the  femily  mansion,  or  ferm  houses.  Asttm 
Y.  AsioHf  1  ye&  265.  It  will  also  interfere  where  he  is  cutting  down  timber 
of  too  young  growth,  {(TBrien  v.  C^Brien^  Amb.  107.  Ohamberlyne  y.  Jhtmmer, 
I  Bro.  C.  G.  166,  (Peikin's  ed.  notes.)  Strathmore  t.  Bowes,  2  Bro.  0.  G.  88, 
(Perkin's  ed.  notes,)  or  where  he  is  cutting  down  trees  which  were  pUmted, 
or  growinj^  or  derignedly  left^  Ibr  ornament  or  shelter.  Packington^s  case,  3 
Atk.  315.  WUHams  r.  JfNamara^  8  Ye&  70.  This  principle  has  even  been 
extended  to  plantation?,  yistaa,  avenues  and  rides,  (Lord  Tamwofih  y.  Ld 
Fbrr^n,  6  Yea.  419,)  and  to  trees  which  are  either  planted  to  shut  out  an  ob* 
ject,  {Day  v.  Merry^  16  Yes.  375,)  or  merely  for  the  benefit  of  a  view.  Ths 
Marq.  cf  DounuSwre  v.  Lady  Sandys,  6  Yes.  167.  In  some  of  those  oases^  the 
kind  of  waste  had  been  called,  by  the  Judges,  extramigantf  humonoims  wa$U; 
in  others,  as  vokokiary,  matidons,  intended  wasie;  in  others  again  ss  wanton  and 
wilful  watte;  in  all  of  them,  in  sliort,  it  was  the  improper  and  abusive  exercise 
of  a  legal  power  to  the  detriment  of  those  in  remainder. 

Tenants  in  taU,  after  the  x>ossibility  of  issue  extinct,  have  the  same  powen 
and  are  subject  to  the  same  restrictions  as  tenants  for  life  without  impeach- 
ment of  waste ;  and  it  makes  no  differenoe  that  they  are  unimpeachable  of 
waste,  not  by  the  provision  of  the  grantor,  but  as  a  legal  incident  to  their  es- 
tate; for,  as  it  was  said  in  Abraham  v.  Bu5&,  "though  in  some  cases,  fortiar 
est  diapoeitio  legis  quam  homims,  yet  that  shall  not  be  to  incumber  estates." 
Freem.  63;  AUomey- General  v.  J>uke  of  Marlborough,  3  Mad.  539.  WUliama  v. 
WiOiams,  15  Yea  419. 

It  is  to  be  remarked,  that  the  object  of  the  court's  interference  in  granting 
an  injunction  to  stay  this  kind  of  waste  is  not  by  way  of  satisfying  a  damage, 
but  in  order  to  prevent  a  wrong,  and,  therefore,  a  person  cannot  come  inft> 
equity,  merely  for  an  account,  unless  where  the  waste  is  of  that  nature  that 
the  phuntifif  has  no  remedy  at  law:  the  account  depends  entirely  upon  the  in- 
junction ;  it  is  incidental  to  and  consequential  upon  it ;  and,  if  a  person  is  en- 
titled to  the  one,  he  is  entitled  to  the  other  also,  on  the  principle  of  preventing 
a  multiplicity  of  suits;  for,  otherwise,  he  would  be  obliged  to  bring  his  action 
at  law  as  well  as  his  bill  in  equity, — ^his  action  by  way  of  satiaiaction,  his  bill 
by  way  of  prevention.  Jesus  CoU.  v.  BLoovn,  3  Atk.  263 ;  Amb.  54,  S.  G.  But, 
after  the  determination  of  the  tenant's  estate,  the  bill  will  not  lie  for  an  account 
merely,  where  no  injunction  is  prayed  or  necessary,  and  no  injury  is  to  be  pre* 
vented ;  for,  if  there  be  nothing  to  be  restrained  in  future,  there  is  no  reason 
why  the  court  should  interfere,  since  the  party  injured  has  his  remedy  at  law 
for  thatwbkdi  k  alroftdy  paned.    SmUh  v.  Choice,  3  Atik.  881.    PsAmey  v. 
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Persons  fbr      restrain  her  from  cutting  down  timber,  Lord  Eldon,  upon  tlie 
whomittjunc-   ground  that  this  doctrine  is  generaUy  a  surprise  upon  the 
Uon  granted,    intention  of  the  testator,  endeavored  to  raise  a  distinction  in 
favor  of  the  devisee :  he  found,  however,  on  consideration^ 
that  the  necessary  consequence  attached  to  the  estate  which 
she  took,  and  an  injunction  was  granted,  though  she  had  ap- 
pealed from  the  decree.(a)[l] 
Hm  no  proper-      A  tenant  for  life  or  for  years  has  no  property  in  timber 
bOT%lthough "  trees,  though  he  has  a  special  interest  and  property  in  the 
demised  to       fruit  and  shade,  as  long  as  they  are  annexed  to  the  land,(&) 
interest  in  the  but  he  cannot  cut  timber  even  where  there  is  a  demise  of  a 
2J^^^  farm,  including  the  trees :  for  though  there  is  no  express  ex- 

ception, yet  the  law  makes  an  exqeption  of  the  trees,  and  the 
lessee  cannot  cut  them  down,  because  he  has  but  a  limited 
interest.  It  was  once  even  holden,  that  under  a  demise  of 
a  farm  and  divers  closes,  with  all  timber-wood,  underwood, 
and  hedge-rows  thereunto  appertaining  except  all  great  oaks 
growing  in  a  particular  close,  habendum  the  farm  and  closes 

(o)  1  V.  A  B.  313. 

(&)  4  Oa  62.  1  Roa  Bep.  181,  Dy.  90. 

Warren^  6  Tes.  89.  Grierson  v.  Byre^  9  Ves.  346.  However,  the  very  reason 
given,  viz.,  that  the  party  injured  has  his  remedy  at  law,  is  a  proof  that  the 
rule  ought  not  to  apply  where  the  waste  and  the  remedy  are  strictly  equitable ; 
accordingly  an  account  was  granted  in  Garth  v.  Cotton^  (1  Dick.  183,)  although 
an  injunction  was  not  sought 

The  same  distinction  is  observed  if  the  party  who  committed  the  waste  dies 
between  those  cases  where  the  waste  was  legal  and  those  cases  where  th« 
waste  was  equitable.  There  is  no  instance  of  a  decree  against  assets  for  an 
account  of  legal  waste ;  since,  so  far  as  the  act  of  the  offender  was  beneficial, 
his  assets  would  be  answerable  at  law,  and  his  executor  would  be  charged, 
{Hamhly  v.  7Vo^  Cowp.  376);  and,  as  at  law  if  legal  waste  be  committed  and 
the  party  dies,  an  action  for  money  had  and  received  will  lie  against  his  repre- 
sentatives; so  upon  the  same  principle,  or  rather  by  analogy  thereto,  if  equita- 
ble waste  be  committed  and  the  party  dies,  he  must,  through  his  representa- 
tives, refund  in  respect  of  the  wrong  he  had  done,  and  not  retain  the  produce 
of  Iiis  injury,  which  is  recoverable  in  no  other  court.  Marquis  of  Lansdoume  y, 
March.  Dow.  of  Lansdoume,  1  Mad.  116;  Bishop  of  WincJiester  v.  Knight^  1  P. 
"Wms.  406.  It  would,  says  Lord  Cowper,  be  a  reproach  to  equity  to  say, 
when  a  man  has  taken  my  ore  or  timber  and  disposed  of  it  in  his  lifetime,  and 
dies,  that  in  this  case  I  must  be  without  remedv. 

[1]  A  devisee  for  life  was  restrained  from  cutting  down  the  wood-land  of  th« 
estate,  and  from  planting  the  new  grounds.  Smith  v.  Foyasj  2  Besau.  66. 
The  devisee  for  life  was  also  restrained  from  using  the  timber  for  any  other  pur- 
pose than  for  fuel,  fencing,  &c    lb. 
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iriih  their  af^iirteiiaiices  to  the  leasee,  be  could  not  cat  down  PenoM  for 
and  sell  the  timber  trees  nai  excepied.{a)l2]  whom^funo 

tiongraatod. 

(a)  2  WSa  Sep.  11, 12,  citing  LUbnTfl  ease,  11  Bep.  46  Sj.  3t4.  b.  pL  18. 
ToQchflt  95. 

[2]  In  a  bni  for  waste,  proof  of  a  sing^lo  dear  imtanoe  of  waste  oooimitted 
intentianaUjv  is  soffioient  to  entitle  the  oompUdnant  to  a  oontiniiaaee  of  tlie 
injunetion  and  to  a  decree  for  an  aocoont  Sarlea  r.  Sarles,  3  Sandf  Ch.  Rep. 
601.  The  alleged  waste  in  this  case  consisted  in  catting  down  and  taking 
off  timber  and  wood ;  the  permitting  the  premises  to  go  to  waste  and  ruin  for 
want  of  neoesaary  repairs;  and  nnbu3baadfike  tillage  and  management, ^y 
which  the  soil  had  been  depnred  of  its  proper  renovation,  and  greatly  im* 
poveriahed.  By  the  oomi:  As  to  the  timber  and  wood,  it  will  be  soffideot 
for  the  purpose  of  the  present  inquiry,  if  the  complainant  have  proved  a  singia 
dear  instance  of  waste  on  the  part  of  the  tenant  for  Ufo,  especially  if  it  be 
shown  to  have  been  an  intentional  net,  and  not  a  mere  accident.  Such  proof 
vindicates  the  filing  of  the  bill,  and  entitles  the  complainant  to  a  eoatinuanoe 
of  the  injnnotion,  and  with  the  latter  to  an  aooonnt.  Nor  is  it  by  any  means 
just  to  ask  the  court  to  frown  upon  these  cases,  because  of  the  comparative 
insignificance  of  one,  or  even  of  half  a  dozen,  timber  trees.  The  temptations 
for  a  tenant  for  life  to  oommit  waste  of  timber,  and  to  despoil  the  inheritance 
by  over-cropping  and  neglecting  needibl  repaira^  is  veiy  great;  and  the  difil^ 
cnl^  of  ascertaining  and  redressing  the  wrong  is  such  as  to  deter  reveraioneM^ 
in  most  instances,  from  attempting  to  assert  their  rights.  And  where  a  &rm 
has  a  very  scanty  stock  of  timber  and  wood,  it  is  scarcely  possible  to  estimate 
the  injury  which  the  destruction  of  a  few  valuable  trees  may  work  to  the 
owners  of  the  inheritance  in  the  value  of  their  property  when  exposed  for  sale 
in  the  mariset 

A  tenant  for  lifo  of  a  form  of  one  hundred  and  sixty-five  acres,  is  not  enti- 
tled to  fire-bote  for  the  dwelling  of  a  former  or  laborer,  in  addition  to  the  fire- 
bote  for  the  principal  dwelling-house  or  mansion.  And  a  custom  to  that  effect 
wouild  be  unreasonable  and  invalid.  Sarles  v.  Sarle$j  3  Sandf  Cb.  Rep.  601. 
In  an  account  against  a  tenant  for  waste  of  timber,  he  may  be  allowed  in  miti- 
gation, for  firewood  and  timber  flimished  by  him  for  the  form,  from  other 
piemisea  Jb,  It  is  not  waste  for  a  tenant  for  life  of  a  form,  to  sell  bay  to  be 
removed  fiom  the  fium,  where  it  is  the  custom  of  husbandry  in  the  vicinity  to 
sell  hay  firam  forms  for  ooasumption  by  others.  lb.  The  removal  of  coarse 
bog  grass  from  a  form,  which  had  usually  been  foddered  on  the  form,  held  to 
be  wasta  Jb,  80,  of  the  impoverishment  of  fields  by  constant  tillage  firom 
year  to  year.  Jb,  The  erection  of  a  new  out-house,  with  timber  ih>m  the 
form,  in  place  of  one  which  had  become  rumous,  is  not  waate.    Jb. 

Chaacery  wiH  not,  unless  under  very  special  circumstances,  grant  an  injunc- 
tion, where  waste  has  been  conunitted  by  a  tenant,  to  prevent  timber  whioh 
has  been  cut,  from  being  removed.  In  ordinary  cases,  the  court  interferes  onljr 
to  prevent  or  stay  ^^i^iire  waste.  Waiton  v.  Hvmkr^  5  Johus.  Cb.  Hep.  168. 
After  timber  is  cut,  it  ceases  to  be  part  of  the  realty,  and  is  converted  into 
penonal  property,  and  trover  will  lie  for  it  The  question  is,  whether  chan- 
cery ought  to  interfore  in  the  first  instance,  to  oontrol  the  disposition  of  that 
personal  property,  and  that,  too,  without  any  special  or  extraordinary  neces- 
sity stated  for  such  interforenca.  The  practice  of  granting  injunctions  in  cases 
•ipr  wastes  iato  prsfeiat  or  stay  the/«k«r«cgouniaBioaof  wftfte;  and  the  remedy 
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INJUNCnONB  TO  STAT  WASTK. 


A  curious  question  arose  in  the  case  of  I^dy  Araher  v.  Ladg 
Ply7nouth^{a)  upon  a  point  connected  with  this  subject    Lands 

(a)  1  Bro.  0.  0.  169. 


for  waste  alreadj  committed  is  merely  inGidental  to  the  jurisdiction  in  the  other 
case  assumed  to  preventHnultiplicity  of  suits,  and  to  save  the  party  the  neces- 
sity of  resorting  to  trover  at  law.  Thus,  in  the  case  of  Jesus  College  v.  Boam^ 
(3  Atk.  Rep.  262;  AmbL  54;)  a  bill  was  filed  for  an  account  and  satisfacUoa 
for  waste  in  cutting  down  trees,  and  no  injunction  was  prayed  for,  and  the 
tenant's  estate  had  been  assigned  and  determined.  Lord  Hardwicke  held,  that 
the  bill  was  improper,  and  would  not  lie  merely  for  satisfaction  for  timber  cut 
down,  and  that  an  action  of  trover  was  the  remedy.  Where  the  bill  was  for 
an  ii^  unction  to  prevent  waste,  and  for  waste  ahready  committed,  the  court,  to 
prevent  a  double  suit,  would  award  an  injunction  to  prevent  fhture  waste,  and 
decree  an  account  and  satia&ction  for  what  was  past  The  ground  for  coming 
into  chancery  was  to  stay  waste,  and  not  for  satis&ction  for  the  damages,  as 
the  commission  of  waste  was  a  tort,  and  the  remedy  lay  at  law.  But  to  pre- 
vent multiplicity  of  suits,  the  court,  on  bills  for  injunctions  to  stay  waste,  and 
where  waste  had  already  been  committed,  would  make  a  oomplete  decree,  and 
give  the  injured  party  a  satisfiiction  for  what  had  been  done,  and  not  put  him 
to  another  action  at  law.  The  bill  in  that  case  was  consequently  dismissed. 
In  the  subsequent  case  of  Smith  v.  6bo^  (3  Atk.  381,)  Lord  Hardwicke  ob- 
served, that  if  the  estate  of  the  lessee  was  determined,  and  be  had  quit,  a  par^ 
oould  not  come  into  equity,  merely  for  an  account  of  timber  cut  wrongftiUy ; 
but  where  he  continued  in  possession,  and  in  a  condition  to  commit  more 
waste,  the  party  might  come  into  equity  to  stay  future  waste,  and  also  be  en- 
titled to  an  account  for  the  waste  committed.  So,  again,  in  the  case  of  Lee  v. 
Alston^  (1  Yes.  jun.  78,)  the  same  doctrine  was  declared  by  Lord  Thurlow.  A 
IhU  was  filed  by  a  remainderman  in  fee,  against  a  tenant  for  life,  for  an  account 
of  timber  cut^  and  for  an  injunction.  The  answer  admitted  the  cutting  of  the 
timber  wrongfully,  as  diarged,  and  an  account  was  decreed.  It  was  observed 
that  the  plaintifr,  on  the  discovery  by  the  answer,  might  have  resorted  to  trover 
at  law,  but  he  was  not  obliged  to  do  so,  and  might  have  an  account  under  the 
admission  in  the  answer.  The  chancellor  referred  to  the  case  of  Wkitfidd  v. 
Bemt^  (2  P.  Wms.  240,)  which  was  a  bill  for  an  mjunction  to  stay  waste,  and 
for  an  account  of  timber  cut,  and  in  which  it  seemed  to  be  held  that  the  right 
to  the  timber  cut  might  be  pursued  in  chancery,  as  well  as  by  trover  at  law. 
The  same  doctrine  was  declared  by  Lord  Hardwicke,  in  Oartk  v.  Cotton^  (1 
Yes.  62S,)  and  that  the  decree  for  an  account  of  the  waste  already  committed, 
was  an  **  incident*'  to  the  injunction  to  stay  waste.  It  would  seem,  then,  to 
be  a  stretch  of  jurisdiction,  to  apply  the  injunction  to  the  incidental  remedy, 
and  to  stay  the  use  or  disposition  of  the  chattel  This  would  be  enlarging  the 
substituted  remedy  in  equity  much  beyond  the  remedy  at  law.  The  recovery 
in  equity  is  not  the  timber  itself  tn  epede,  but  damages  for  the  value  of  it; 
and  why  should  the  personal  chattel  be  bound  by  injunction  in  this  case,  more 
than  in  any  other  case,  where  the  remedy  is  for  a  tort  sounding  in  damages  ? 
Chancery  will  stay  the  commission  of  waste,  or  the  tranter  of  negotiable 
pnper,  in  certain  cases,  in  order  to  prevent  irreparable  mischief;  but  the  only 
mischief  that  can  arise  in  the  present  case,  as  to  the  timber  already  cut  and 
drawn  to  the  mills  of  the  defendants,  is  the  possible  inability  of  the  party  to 
>esp(md  in  damages.    That  is  a  danger  equaUy  appUoaUs  to  aU  other  ordi* 
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in  Esaex  treie  deyised  to  trustees  to  be  sold,  and  the  monej  Persons  ftyr 
to  be  laid  out  in  the  purchase  of  lands  in  Warwickshire,  tSfonffejunc- 
which  when  ^purchased  were  to  be  to  the  use  of  Lord  Archer  ti<»  gnnted. 
for  life,  without  impeachment  of  waste,  with  remainders  over         r«9ni  i 
and  the  rents  and  props  of  ike  lands  in  Essex  tiU  sold,  toere  to  ^        ^ 

be  to  the  use  of  the  same  persons,  who  would  be  entitled  to  the 
lands  in  Warwickshire  when  purchased.  The  lands  in  Essex 
not  being  immediately  sold,  Lord  Archer  cut  timber  upon 
them ;  and  afterwards,  upon  the  question  whether  he  was 
entitled  to  do  so,  Sir  T.  Sewell,  and  afterwards  Lord  Thurlow 
on  appeal,  were  of  opinion  that  he  was  not,  and  his  execu- 
trix accordingly  decreed  to  account  for  the  timber  which  he 
had  so  cut. 

A  court  of  equity  in  considering  the  persons  for  and  against  Wbere  mesoe 
whom  it  interferes  to  restrain  waste^  has  never  professed  to  J^*"'^^  *>' 
proceed  by  any  analogy  to  the  action  at  law.(a)[l]    There 

(a)  I  DicL  208.    3  Atk.  210. 


May  demand^  and  it  is  not  aa  impending  and  speolal  miscbief  which  will  Jen- 
tiiy  tha  extraordinary  prerentiTe  retnedj'  by  injonction.  If  the  injnnctioa 
oonld  be  oidinarily  applied  to  waste  already  committed,  we  sbonld  very  rarely 
hear  of  a  spedal  action  on  the  eaae,  in  the  natore  of  waste,  in  the  conrts  of 
eommon  law.  In  the  case  of  the  Biaksp  o/LonAm  r,  WM,  (I  P.  Wms.  527,) 
an  injunction  was  called  Ibr  against  a  leswe  for  years,  to  prereut  digging  the 
groimd  for  hnck,  as  it  was  deettoying  the  field  and  carrying  «away  the  soil 
The  lord  chanoeflor  said,  '^Let  the  defendant  carry  off  the  brick  he  has  dug, 
bnt  be  enjoined  from  fixrther  digging."  In  I^ideiitfftoi^B  case,  (3  Atk.  213.)  the 
bill  stated  that  the  delendant  had  cot  down  a  great  number  of  treeS)  and  had 
threatened  to  cat  down  and  destroy  them  all ;  but  the  injunction  only  went  to 
restrain  him  **firom  cutting  down  timber  trees  growing."  There  is  a  yery 
loose  note  to  an  cmtmifmow  esse,  (1  Yea.  jun.  98,)  in  which  tiie  soUcitor-gene^ 
nl  moTsd  for  an  order  to  prevent  the  removal  of  timber  wrongfully  cot  down. 
In  what  stafe  of  the  case,  or  xxpoa  what  state  of  the  pleadings  and  prooi^  this 
motion  was  made^  does  not  appear.  Lend  Thurlow  is  said  to  have  observed, 
'*!  have  no  doubt  about  the  intarforence  of  this  court  to  prevent  waste.  The 
only  difficalty  I  have  is,  as  to  what  shall  be  done  with  the  timber  cut  TVover 
may  be  brought  for  H;  but  as  the  regi&Ur  uiy%  many  ordera  of  this  kind  have 
been  made,  take  the  order.'*  Such  a  case  is  not  a  sufficient  authority  to  ex* 
tend  the  injunction  to  the  timber  already  cut.  There  must  be  a  very  spedal 
esse  made  to  sutiioftBe  the  court  to  go  se  for,  and  such  cases  may  be  sup- 
posed. A  leasee  for  instance,  may  have  been  fhiudulently  procured  by  an  in* 
solvent  person,  for  the  very  purpose  of  plundering  the  timber  under  the  shelter 
of  it  Perhaps  in  tfaat»  and  like  cases,  where  the  mischief  would  be  irrepara- 
ble, it  might  be  necessary  to  interfere  in  this  extraordinary  way,  and  prevent 
the  removal  of  the  timber.    See  Wtxtstm  v.  Bimkt^  5  Johns.  Ch.  Bep.  169. 

[1]  The  persona  who  may  be  injured  by  waste^  are  such  ss  have  some  tn^ 
foreff  in  the  estate  wasted;  for  if  a  man  be  the  absolute  tenant  in  foe  simple^ 
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Tenant  for  life 
having  sold  the 
timber  cannot 
restrain  ven- 
dee. 


Jointress  and 
tenant  by  cur- 
tesy. 


But  he  would  not  be  entitled  to  an  account,  which  can  only 
be  called  for  by  the  owner  of  the  inheritance.(a) 

If  tenant  for  life,  impeachable  for  waste,  has  sold  the  grow- 
ing timber,  he  would  not  be  entitled  to  restrain  the  vendee 
from  cutting  it  ;(&)  accordingly,  where  a  tenant  for  life  had 
made  a  lease  of  coal  mines  which  amounted  to  a  forfeiture, 
and  then  joined  in  a  bill  with  the  remainder  man  in  fee,  to 
restrain  the  lessor  from  taking  coal,  Lord  Bosslyn  refused  an 
injunction.(c)[2] 

A  jointre8s(d)[3]  and  tenant  by  curtesy(e)  are  frequently 


(a)  PigoU  v.  BuUock,  3  Bro.  0.  0.  638.    1  Yes.  jun.  479. 
(&)  3  Ves.  3. 

(c)  WerUioorth  v.  Ikvmer^  3  Ves.  3. 

(d)  Treshom  v.   Garrard,  Toth.  144.    Faeker  v.  NeweO,  ib. 
»et^  Finch,  189. 

(e)  JRoberta  v.  Boberts,  Hard.  96. 


Basset  v.  Baa- 


of  waste  would  have  entitled  him  to  cut  such  timber  or  underwood,  and  put 
the  produce  into  his  own  pocket  The  owner  of  the  first  estate  of  inheritance, 
at  the  time  when  the  timber  was  cut,  is  the  party  entitled  to  redress  in  such 
case.  Pigot  v.  BuOock,  I  Ves.  jun.  484;  WMfidd  v.  Bewit,  2  P.  Wms.  241. 
But  a  tenant  for  life  in  remainder,  though  be  cannot  establish  any  property  in 
timber  actually  severed  during  a  prior  estate,  may  bring  a  bill  to  restrain 
waste ;  and  he  may  sustain  such  a  suit,  although  he  has  not  the  immediate  re- 
mainder, and  notwithstanding  his  estate,  whenever  it  comes  into  possession^ 
will  be  subject  to  impeachment  for  waste ;  for,  though  he  will  have  no  right  to 
the  timber,  he  will  have  an  interest  in  the  mast  and  shade  of  the  trees.  So, 
trustees  to  preserve  contingent  remainder  may  maintain  a  suit  for  a  similar 
injunction,  even  though  the  contingent  remainder-men  have  not  come  into 
esse.  Perrvt  v.  Perr<;tj  3  Atk.  Rep.  95 ;  Stansfidd  v.  Saber ghamj  10  Ves.  281 ; 
Chrth  V.  OoUon,  3  Atk.  754.  Courts  of  equity  say,  unauthorized  waste  shall 
not  be  committed  with  impunity,  and  the  produce  of  the  tortious  act  shall  be 
laid  up  for  the  benefit  of  the  contingent  remainderman.  Marquis  of  Lansdawne 
T.  Maaxhioness  Dowager  of  Lansdowne^  1  Mad.  140 ;  Bishop  of  Winchester  v. 
Knighi,  1  P.  Wms.  40Y  ;  Anonymous,  1  Ves.  jun.  93  ;  note  to  2  Blk.  Com.  284. 

[2]  A  mortgagor  who  has  sold  his  equity  of  redemption  without  taking  any 
security  as  indemnity  against  his  bond,  cannot  have  an  injunction  to  stay  waste 
against  his  vendee,  on  the  ground  that  he  will  be  answerable  for  what  the 
land  may  fidl  to  the  mortgagee.    Bnmky  v.  Devoe,  1  Johns.  Ch.  Rep.  601. 

[3]  In  general  a  jointress,  like  other  tenants  for  life,  has  no  right  to  oommit 
waste.  But  where  there  is  a  covenant  that  the  lands  settled  shall  be  of  a 
certain  yearly  value,  and  they  prove  otherwise;  she  may  commit  waste  to 
make  up  the  deficiency.    Bassett  v.  Bassett,  Finch,  189 ;  1  Abr.  Eq.  221. 

An  injunction  will  be  granted  against  a  jointress  as  tenant  for  life,  unless  she 
is  expressly  made  dispunishable  of  waste;  and  that  although  there  be  remain- 
der for  lifo  after  her  life  estate,  remainder  in  tail,  by  reason  of  which  mesne  life 
estate,  she  should  not  be  punishable  at  law.  Treshom  v.  Gerrtvrd^  Tothill,  144; 
BameU  y.  Bamdt^  Finch,  189 ;  1  Vem.  23.  But  in  an  early  case  a  jointress, 
who  had  a  oovenant  that  her  jointure  should  be  of  such  a  yearly  value,  which 
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restndned  £rom  oommitting  w«ste.    There  is  a  case,  bowever,  Penons  for 
in  which  it  was  determined,  that  if  a  jointress  have  a  cove-  w^^]|SJo- 
nant  that  her  estate  shall  be  of  a  jesLvly  value,  and  it  falls  t>^  gnnted. 
short,  the  court,  even  though  her  estate  were  not  limited 
without  impeachment  of  waste,  will  not  prohibit  her  from 
committing  waste  to  such  an  amount  as  to  make  up  the  de- 
fect of  her  jointure.(a)     The  reporter  adds  a  qucere,  whether 
if  an  action  of  waste  were  brought  against  her,  the_court  of 
chancery  would  ehjoin?     The  correctness  of  this  determina* 
tion  is  extremely  doubtful ;  but  the  point  has  not  since  come 
under  consideration:  the  following  dicta,  however,  upon  a 
*subject  in  some  measure  connected  with  it,  seem  to  counte-  [*204] 

nance  the  doctrine. 

It  was  observed  by  Lord  Hardwicke,  in  the  case  of  Far-  ^^^^fs*^  ^ 

J  '  p088Q8SlOIL 

rant  v.  Lovd,{p)  that  a  mortgagee  in  possession  will  be  restrain* 
ed  from  cutting  down  timber.  It  is  to  be  inferred,  however, 
from  his  observations,  that  if  the  mortgagee  applied  the  mo- 
ney arising  by  sale  of  the  timber,  in  sinking  the  principal  and 
interest  of  the  mortgage,  the  court  would  not  grant  the  injunc- 
tion. In  a  case  which  Lord  Hardwicke  probably  had  in  his 
recollection,  Mr.  Baron  Price,  who  was  sitting  for  the  Lord 
Chancellor,  restrained  a  mortgagee  from  cutting  down  timber, 
observing  that  a  mortgagee  in  fee  might  commit  waste  at  law, 
but  never  in  equity,  unless  the  security  was  dsfecHve,{c)\y\ 

(a)  Caarew  v.  Carew,  1  Eq.  Ab.  221,  400.     U  Vin.  Ab.  55T. 

(6)  Cit.  sap. 

(c)  WWharingkn  v.  Bcaiks,  SeL  Ca  Ch.  30. 

lell  shorty  was  not  enjoined  from  committiog  waste  to  make  up  the  defect  of 
her  jointure^  although  her  estate  was  not  express]/  without  impeachment  of 
waste.  Ckurew  v.  Gtrew,  1  Eq.  Ca.  Ab.  400.  Jomtress  in  tail  will  not  be  re- 
strained from  cutting  timber,  because  she  bath  the  inheritance.  SkeUan  r, 
SktUon^  before  Lord  Nottingham,  see  2  Swans.  ItO,  notis.  In  the  case  referred 
to^  Lord  Nottingham  lays  down  the  dirtinction  on  which  a  court  of  equity  in- 
terferes in  some  cases  to  restrain  waste,  and  in  others  refoses ;  viz.  that  where 
the  tenant  has  a  bare  indemnity  or  impunity,  as  if  there  be  tenant  for  life,  re- 
mainder for  life,  reversion  in  fee,  there  he  will  be  restrained  in  equity.  But  if 
he  have  a  right  in  the  thing  itself,  when  it  is  wasted  and  cut  down,  there  it  is 
no  way  reasonable  that  he  should  be  restrained. 

[1]  A  mortgagee  in  possession  may  do  no  act  to  prejudice  the  estate.  He 
IS  not  authorized  to  cut  down  timber  and  commit  waste  upon  the  premises, 
eren  if  the  proceeds  were  applied  to  the  ertinguishment  of  the  debt.  Touk  y. 
i2feftanb,  Sazton's  Ch.  Bep.  534.  A  mortgagee  in  poasession  is  bound  to  keep 
the  estate  in  such  repair  as  to  preserre  it ;  he  is  responsible  for  waste.  Ba^ 
bridge  T.  OiMH,  2  J.  J.  Manh.  Sep^  465. 
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As  a  court  of  equity  has  never  yet  been  called  upon  to  re- 
fuse an  injunction  to  restrain  a  mortgagee  from  committing 
waste,  either  on  the  ground  that  he  was  applying  it  to  the 
sinking  of  the  principal  of  his  mortgage,  or  upon  the  allega- 
tion that  the  security  was  defective ;  we  may,  without  pre- 
sumption, express  our  doubt  whether  these  dicia  would  now 
be  followed.  And  considering  the  jealousy  with  which  a 
court  of  equity  watches  over  all  transactions  between  mort- 
gagor and  mortgagee,  it  is  hardly  to  be  supposed  that  in  the 
former  case,  he  would  be  allowed  to  pay  himself  his  debt  out 
of  the  pledge,  in  what  manner  and  at  what  time  he  might 
choose :  or  that  in  the  other  he  could  make  himself,  to  that 

The  pawnee  or  mortgagee  of  slayes,  where  he  has  the  possession,  is  subject 
to  the  same  responsibilities  and  duties  that  exist  in  the  case  of  a  hirer  ;  ho  is 
the  owner  for  the  time  being,  and  must  account  for  the  hire  of  the  slave,  and 
must  fhmish  them  with  necessary  food  and  raiment,  Ac.  Overton  v.  Biffdow, 
10  Yerger,^8. 

The  court  appointed  commissioners  to  ascertain  the  damages  which  the  land 
Iiad  sustained,  while  in  the  possession  of  the  mortgagee,  and  deducted  the 
amount  reported  from  the  payments  made  by  the  mortgagor.  Kennedy  y. 
BayloTj  1  Wash.  162.  A  mortgagee  or  assignee  of  a  mortgage  in  possesaoo, 
is  not  to  be  allowed  for  his  improyemente  in  clearing  wild  land,  but  only  ton 
necessary  reparations,  &c ;  and  must  account  for  the  rents  and  profits  receiyed 
by  him,  except  such  as  haye  arisen  exdusiyely  from  his  own  improyements. 
Moore  y.  OabJe^  1  Johns.  Oh.  Bep.  386. 

A  mortgagee  or  other  trustee  is  not  entitled  to  compensation  for  his  trouble 
in  managing  the  estate,  whether  the  parties  haye  agreed  to  make  such  allow- 
ance or  not  Breckenridge  y.  Brooks^  2  A.  £.  Marsh.  239.  A  mortgagee  in 
possession  is  liable  for  rents  receiyed,  but  is  not  cliai^geable  with  interest  on 
the  rents.  Jb.  A  mortgagee  in  possession  of  tlie  property  mortgaged,  is  ac- 
countable for  the  profits  really  made,  and  no  farther,  only  in  case  of  gross  neg- 
ligence.    Robertaon  y.  Campbeil,  2  Call.  421. 

Whore  the  mortgagee  takes  possession  of  the  mortgaged  premises  before 
foreclosure,  and  occupies  them  himself^  he  must  account  for  the  rents  and  pro- 
fits, at  the  rate  of  rent  which  the  premises,  by  oxdinary  care,  would  haye  pro- 
duced, exclusive  of  taxes  or  repairs.  Van  Buren  y.  OhnsUad^  5  Paige,  9. 
Decree  to  redeem  directing  an  account  to  be  taken  of  the  rents  and  profits 
and  waste,  while  in  the  possession  of  the  mortgagee  allowing  for  repairs  and 
lasting  improvements.    BawUng  y.  SteuHxrt,  1  Bland,  22. 

In  the  state  of  New  York,  the  principles  upon  which  a  mortgagee  who  takes 
possession  of  the  mortgaged  premises,  without  a  regular  feredosure  is  to  ac- 
count, are  substantially  the  same  as  those  which  the  Revised  Statutes  have 
adopted  in  relation  to  the  damages  of  the  doweress,  where  her  dower  has  been 
witliheld  from  her,  after  demand ;  that  is,  the  mortgagee  will  be  charged  with 
the  net  rents  and  profits  which  he  has  received,  or  which  he  might  have  re- 
ceive without  any  negligence  on  his  part,  after  payment  of  taxes  and  ordinary 
repairs  and  other  expenses  of  that  character.  But  he  will  not  be  charged  with 
the  increased  rents  and  profits  arising  from  the  use  of  any  permanent  improre- 
ments  made  by  himself.    Bell  v.  The  Mayor,  d!c.  of  New  Ybrk^  10  Paige,  49. 
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extent,  owner  of  the  estate,  in  equity  sa  well  as  at  law,  with-  PereoM  for 
ont  the  process  of  a  foreclosure.  [2]  ^hom  injuno- 

tion  granted. 

[2]  As  money  boirowed  on  mortgage  is  seldom  paid  on  the  day  appointedi 
mortgages  are  now  beoome  entirely  subject  to  the  court  of  chancery,  where  it 
is  an  established  rule  that  the  mortgagee  holds  the  estate  merely  as  a  pledge 
or  security  for  the  re-payment  of  his  money ;  therefore  a  mortgage  is  considered 
in  ajiMly  aRperaonal  estate.  The  mortgagor  is  held  to  be  the  real  owner  of  the 
land,  the  debt  being  esteemed  the  prindpal,  and  the  land  the  accessory. 
Whenever  the  dobt  is  discharged,  the  interest  of  the  mortgagee  in  the  land 
determines  of  course ;  and  he  is  looked  on  in  equity  as  a  trustee  only  for  the 
mor^jagor. 

In  England,  in  all  modem  mortgages,  there  is  a  covenumt  inserted  from  the 
mor^agor,  ibr  himself  his  heira^  executors  and  administratorB  to  repof  the 
money  borrowed,  with  interest^  which  creates  a  personal  contract  between  the 
mortgagor  and  the  mortgagee,  for  the  payment  of  the  money.  Greenl.  Oniiae 
on  Real  Prop.  toL  1,  p.  68. 

In  this  country  it  is  not  usual  to  insert  in  the  deed  a  coyenant  for  re-pay- 
ment  of  the  money,  but  to  take  a  separate  obligation,  either  by  bond  or  pro- 
missory note.  The  deed  simply  contains  a  proviso,  that  if  the  money  be  paid 
at  such  a  day,  then  the  deed,  as  also  the  obligation  describing  it,  shall  both  be 
void.  Sometimes^  however,  no  separate  security  is  taken ;  but  the  proviso  is 
tSm^y  that  if  such  a  sum  is  paid  by  such  a  day,  the  deed  shall  be  void. 

It  is  said  by  Lord  Mansfield  that  "a  mortgage  is  a  charge  upon  land  ;  and 
whatev^  would  give  the  money  will  carry  the  estate  in  the  land  along  with 
it,  to  every  purpose.  The  estate  in  the  land  is  the  same  thing  as  the  money 
due  upon  it  It  wUl  be  liable  to  debts ;  it  will  go  to  executors ;  it  will  pass 
by  a  wiU  not  made  and  executed  with  the  solemnities  required  by  the  statute 
of  frauds.  The  assignment  of  the  debt,  or  forgiving  it,  will  draw  the  land  afler 
it,  though  the  debt  were  forgiven  only  by  parol ;  for  the  right  to  the  land  would 
follow,  notwithstanding  the  statute  of  fraud&" 

This  passage  can  only  mean  that  mortgages  are  so  fhr  out  of  the  statute  of 
frauds,  that  the  payrMni  of  the  debt  0(mvertB  the  mortgagee  into  a  tntstee  for  the 
mortgagor ;  who,  by  an  application  to  the  court  of  chanceiy,  may  obtain  a  de- 
cree to  compel  the  mortgagee  to  reoonvey,  or  assign  the  lands  by  proper  aa- 
suranoes;  not  that  tbe  payment  of  the  money  shall,  of  itself  have  the  effect  of 
restoring  the  legal  estate  to  the  mortgagor,  without  any  conveyance. 

It  is  generally  understood  in  the  United  States,  that  by  payment  of  the  debt 
by  the  mortgagor,  the  estate  of  the  mortgagee  is  annihilated  Such  was  held 
to  be  the  law  in  Maine,  in  Gray  v.  Wass,  I  OreenL  267,  261,  and  Vote  v. 
Bandy,  2  GreenL  322,  332,  333,  approved  in  Oray  v.  JenkSf  5  Mason,  R.  620. 
See  also,  Crosby  v.  ChasSf  6  ShepL  360.  And  such  is  now  held  to  be  the  law 
in  Massachusetts.  Wade  v.  Baward^  11  Pick.  289.  The  law  is  held  in  the 
some  manner,  on  general  grounds,  irrespective  of  positive  statutes,  in  Mary- 
land; Morgan  v.  Davie^  2  Har.  A  McHen.  17 ;  Paxon  v.  Paul^  3  Bar.  k  Mc- 
Hea  309 ;  and  in  New  York.  Jackson  v.  Davis^  18  Johns.  7,  12  ;  Jackson  v. 
Btodget,  6  Cowen,  202 ;  EoeeveU  v.  Stackhouse,  1  Cowen,  122 ;  Amot  v.  PM, 
6  Hill,  65 ;  Jadeson  v.  Orafts,  18  Johns.  110.  So,  in  New  Jersey.  Iknn  v. 
Spmnmg,  1  Halst  471 ;  Harrison  v.  Eldridge^  2  HaJst.  407.  And  in  Vermont. 
Honey  v.  Hurfburt^  3  Verm.  561,  sevfible;  Barnes  v.  Beach,  3  Wash.  146 ;  Bur 
ton  V.  AvsHn,  4  Verm.  106.  And  in  Pennsylvania.  KinUy  v.  JSTofl,  4  W.  A 
S.  426 ;  Hbdgdon  v.  Nagl^  5  W.  ft  8.  217.     And  in  Ohio.    Perkins  v.  DMle, 
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Persona  for 
and  against 
whom  injuno- 
tion  granted. 

Mortgagor  in 
possefision. 


*Where  a  mortgagor  in  possession  is  committing  waste,  a 
court  of  equity  will  restrain  him,  for  as  the  wJiole  estate  is  the 
security  for  the  money  advanced,  the  mortgagor  ought  not 
to  be  suffered  to  diminish  it.  In  one  caj3e,(a)  indeed,  Lord 
Thurlow  seemed  to  doubt  this  doctrine,  as  thinking  it  the 
fault  of  the  mortgagee,  in  permitting  the  mortgagor  to  con- 
tinue in  possession.  It  is,  however,  settled  by  numerous  de- 
cisions.(5)[l] 

(a)  Gross  y.  OkOUm^  cit  1  Dick.  '76. 

(h)  Lord  Blaney  v.  Mahon,  32  Vin.  Ab.  621  Robinson  y.  Litton,  3  Atk.  210. 
Farranty.  Lovd,  ib.  723.  Uahomey.  Usbame,  1  Dick.  76.  Sopkins  y.  Monk, 
cit  ib.     UwsdaU  v.  Uvedak,  ib.     PUvnan  y.  Hodges,  2  Fowl.  Ex.  Pr.  241. 

10  Ohio,  B.  433 ;  Walk.  Intr.  p.  304,  305.  But  it  is  held  otherwise  in  Ck>n- 
necticut ;  Sage  v.  Phdps,  2  Day,  161 ;  Doton  v.  RusaeU,  17  Conn.  R.  146 ;  and 
in  Kentucky;  Breckenridge  v.  Brooks,  2  Marsh.  337  ;  Breckewridge  v.  Ormsby, 

1  Marsh.  267  ;  and  in  Virginia ;  Faulkner  v.  Brockenbrough,  2  Rand.  225 ;  1 
Lomaz,  Dig.  336,  336. 

In  New  Hampshire,  the  same  doctrine  has  been  held  as  in  Maine ;  but  it 
was  placed  by  the  court  mainly  upon  the  language  of  the  statute,  which  de- 
clared that  upon  payment  or  tender  thereof  within  a  time  limited  in  the  statute, 
the  deed  should  be  utterly  void.  Swett  v.  Bom,  1  N.  Hamp.  332.  And  see 
Willard  v.  Harvey,  6  N.  Hamp.  252.    For  the  law  of  payment  and  tender,  see 

2  GreenL  on  Evid.  Tit  Payment,  §  516—536;  Ibid.  Tit  Tender,  §  600— 
611,  a. 

In  several  of  the  states  provision  is  made  by  statutes  for  the  discharge  of 
mortgages  by  the  entry  of  satisfiwrtion  in  the  margin  of  the  registry.  See  Maa- 
sachusetta.  Rev.  St  1836,  ch.  59,  §  33,  34.  Maine,  Rev.  St  1840,  ch.  126,  § 
28.  New  Hampshire,  Rev.  St  1842,  ch.  131,  §  5,  6.  Vermont,  Rev.  St  1839, 
ch.  60,  §  29—31.  Rhode  Island,  Rev.  St  1844,  p.  260;  New  York,  Rev.  St 
VOL  2,  p.  45,  3d  ed. ;  Ehn.  Dig.  LL.  New  Jersey,  p.  86 ;  LL.  Pennsylvania^ 
by  Dunlop,  p.  35 ;  Delaware,  Rev.  St.  1829,  p.  92 ;  Michigan,  Rev.  St.  1837, 
p.  261;  Stat  1839,  No.  115,  §  13  p.  219;  Ohio,  Rev.  St  1841,  p.  270;  In- 
diana, Rev.  St  1843,  ch.  29,  §  69,  70;  Dlinois,  Rev.  St  1839,  p.  155,  166; 
Missouri  Rev.  St  1845,  ch.  122 ;  Mississippi,  Rev.  St  1840,  ch.  34,  §  33,  34; 
Alabama,  Toulm.  Dig.  p.  238 ;  Arkansas,  Rev.  St  1837,  p.  580. 

[1]  The  mortgagor  may  exercise  the  rights  of  an  owner  whUe  in  possession, 
provided  he  does  nothing  to  impair  the  security ;  and  a  court  of  chancery  wiH 
alway^  on  the  application  of  the  mortgagee,  and  with  that  object  in  view, 
atey  the  ^mmiasion  of  waste  by  the  process  of  injunction.  4  Kent,  161, 
citing  Brady  y  TFoWnm,  2  Johns.  Qi.  Rep.  148.  An  action  at  law  by  thi 
mortgagee  Will  not,  however,  lie  for  the  commission  of  waste,  because  he  has 

tUTT""'.  "^^""^  ^^*"  ^  ^  ^"J^'y  ^^"^^  ^  '^^  inheritance,  and 
^Ltr  n  ^  ^"'^  *"  ^"^  ^^°  ^  *»^^  inheritance  in  expectancy  in 

he  has  suffered  no  iSry    2C-  "^     .^  ""^^  ""*"  ^^^^^^^"^  ^"^  **^^ 

daily  when  the  moE  Is^o^lTJ:  '  T"^-*"  '"'  "'''«^*^  ^^^^ 
•«^  n,«^  \u.  A  !^7yf®  '*  not  forfeited,  his  interest  in  the  land  is  contingent 
and  may  be  defeated  by  payment  of  the  money  secu«Ki  by  the  mortjige. 
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But  the  mortgagor  may  cat  underwood  at  aeasonable  times,  Peraoofl  for 

and  of  a  proper  growth;  and  therefore  Lord  Eldon,  upon  a  Compunc- 
tion granted. 

F^tenon  ▼.  Clark^  15  Johns.  Rep.  206.  But  actions  of  trespass  qiuer^  dausum 
fregit^  by  the  mortgagee,  for  the  commission  of  waste,  by  destroying  timber  or  Mortgagor  in 
removing  fixtures,  have  been  sustained  against  the  mortgagor  in  possession  in  ^^^^f  mider- 
those  states  irhere  they  have  no  separate  equity  courts  with  the  plenary  irood. 
powers  of  a  court  of  dianceiy.  4  Kent)  162.  If  A.  mortgage  lands  to  B.  in 
fee,  the  legal  estate  is  considered  to  be  in  B.  as  between  him  and  A.,  and 
those  claiming  under  A  But  as  to  all  the  world  but  B.,  A  is  considered 
as  seised  of  the  legal  estate,  and  so  may  convey  to  G.  subject,  however,  to  the 
mortgage.  For  this  reason,  B.  may  maintain  trespass  against  A.  and  those 
claiming  xmder  him,  because  A.'8  poflsession  is  in  submission  to  B.*s  title,  and 
is,  in  &ct,  the  possession  of  B.  In  NewhaU  y.  Wright^  3  Mass.  Rep.  138. 
ParsonS)  0.  J.,  delivering  the  opinion  of  the  court,  says :  "  It  is  veiy  dear  that 
when  a  man  seised  of  lands  in  fee  shall  mortgage  them,  if  there  be  no  agree- 
ment that  the  mortgagor  shall  retain  the  possession,  the  mortgagee  may  enter 
immediately — ^pot  the  mortgagor  out  of  possession,  and  receive  the  proflts; 
and  if  the  m<vtgagor  refuses  to  quit  the  possession,  the  mortgagee  may  con- 
sider him  as  a  trespasser,  and  may  maintain  an  action  of  trespass  against  him, 
or  he  may  in  a  writ  of  entry  recover  against  him  as  a  disseisor."  There  is 
nothing  then  in  the  relation  of  mortgagor  and  mortgagee  inconsistent  with 
the  nature  of  an  action  of  trespass  by  the  latter  against  the  former ;  and  surely 
a  mortgagor  or  one  claiming  under  him  is  not  less  liable  for  an  injury  to  the 
mortgagee  by  cutting  down  and  carrying  away  timber  and  wood  from  the 
premises  than  he  would  be  by  merely  withholding  the  possession  and  receiving 
the  rents  and  profits  to  his  own  use.  Stowell  v.  Pike^  2  GreenL  Rep.  386 ; 
Union  Bank  v.  Emeraony  16  Mass.  Rep.  159.  The  case  of  Smiih  v.  Goodufin^ 
2  GreenL  Rep.  It 3,  was  an  action  of  trespass  by  the  assignee  of  a  mortgagee 
against  a  person  claiming  under  the  grantee  of  the  mortgagor  for  having  taken 
away  from  the  mortgaged  premises  a  dwelling  house  which  had  been  erected 
thereon  by  the  mortgagor  alter  the  conveyance  in  mortgage ;  and  which  the  de- 
fendant had  purchased  of  such  grantee.  In  the  arg^ument  two  questions  were 
made :  1.  Whether  the  plaintiff  had  such  possession  as  entitled  him  to  maintain 
an  action  of  trespass;  2.  Whether  the  act  complained  of  was  itself  a  trespass. 
"As  to  the  first  question,*^  say  the  court,  "it  is  well  settled  that  as  between 
mortgagor  and  mortgagee,  the  legal  estate  is  in  the  latter,  and  the  possession  of 
the  mortgagor  is  not  adverse  to  the  mortgagee,  but,  in  fact,  is  his  possession.  On 
this4>rinciple,  tiie  possession  of  the  plaintiff  as  assignee  of  the  mortgage  was 
sufficient  to  entitle  him  to  maintain  the  action  against  the  defendant,  provided 
the  act  done  by  him  was  inconsistent  with  the  estate  of  the  mortgagor  or  his 
grantee.  This  leads  us  to  the  second  question.  The  dwelling  house  which  was  sold 
to  the  defendant  and  by  him  removed  was  apart  of  the  freehold  which  belonged 
to  the  mortgagee  or  his  assignee.  It  was  a  fixture  attached  to  the  land,  and 
in  legal  contemplation  inseparable  fh)m  it,  though  built  by  the  mortgagor  alter 
the  execution  of  the  deed  of  mortgage.  The  case  of  Taylor  v.  Townaend^  8 
Mass.  Rep.  411,  cited  by  the  defendant's  counsel  is  in  two  respects  different 
from  this.  That  was  an  action  by  the  mortgagor  against  the  assignee  of  the 
mortgagee;  and  the  trespass  complained  of  was  the  taking  down  and  removing 
a  ban  and  shed  erected  by  him,  and  which,  as  the  court  observed,  were  not 
fixtures,  or  so  connected  with  the  soil  that  they  could  not  be  removed  without 
prejudice  to  it.*' 
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PeraonB  for      motion  by  a  mortgagee  of  an  estate,  upon  which  there  were 
wi^^nc-  t"^l>er  trees,  wood,  and  underwood,  observed,  that  if  the 
tion  graDted.    mortgagee  will  not  take  possession,  the  mortgagor  must  cut 
wood  in  the  ordinary  course :  that  if  he  did  so  at  unseason- 
able times,  or  when  it  was  of  an  improper  growth,  he  would 
grant  an  injunction  to  restrain  the  cutting,  except  in  a  hus- 
band-like manner  at  the  usual  seasons  and  growth;  but  that 
there  never  was  an  instance  of  preventing  the  mortgagor 
from  taking  the  ordinary  fruit  of  the  land.     And  though  it 
was  contended  that  the  money  was  lent  on  the  credit  not  of 
L  206]  the  land  merely,  but  of  the  woodland,  *and  that  the  under- 

wood was  expressly  conveyed;  yet  his  lordship  said,  that 
nothing  more  was  meant  by  inserting  the  underwood,  than 
to  take  everything  into  the  security.  As  the  mortgagor, 
however,  had  become  a  bankrupt,  an  injunction  was  grant- 
ed upon  the  ground  that  the  mortgagee  had  a  right  to  have 

In  ordinary  cases  the  mortgagor  is  not  bound  to  repair  and  keep  the  estate 
in  good  order.  This  would  be  a  very  extraordinary  and  dangerous  interference 
with  the  exercise  of  the  rights  of  a  mortgagor.  Suppose  the  most  valuable 
part  of  the  mortgaged  premises  should  consist  of  buildings,  and  they  should 
accidentally  be  destroyed  by  fire,  can  the  mortgagor  be  compelled  immediately 
to  re-build?  Is  it  not  rather  incumbent  on  the  mortgagee,  or  the  security  to 
provide  for  such  a  case  in  the  contract,  or  by  iosurance?  It  would  bring  dis- 
tress and  ruin  on  a  mortgagor  to  charge  him  with  burdens  and  duties  not 
within  the  contemplation  of  his  contract  and  therefore,  not  within  his  provi- 
dent foresight.  Campbell  v.  Macomb^  4  John.  Ch.  Kep.  634.  "  There  is  no 
instance,"  says  Xent,  (4  Kent's  Com.  162,)  "in  which  a  oourt  of  equity  has 
undertaken  to  correct  permissive  waste,  Dr  to  compel  the  mortgagor  to  repair ; 
though  cases  of  negligence  rapidly  impairing  the  security  without  any  overt 
act  whatever,  would  address  themselves  with  peculiar  force  to  the  courts  of 
equity  in  Ke^  York  suice  the  mortgagee  is  now  deprived  by  statute  of  the 
power  of  taking  the  estate  into  his  own  management  As  the  law  stands,  it 
would  seem  that  the  mortgagee  is  left  to  guard  his  pledge  against  such  con- 
tingencies by  his  own  provident  foresight  and  vigilance  in  making  his  contract, 
or  to  seek  for  aid  in  the  enlarge  discretion  of  a  court  of  equity  which  would 
interfere  for  his  indemnity  in  special  cases  in  which  justice  manifestly  required 
it" 

Where  a  mortgagor  who  had  been  decreed  a  bankrupt,  and  all  whoso  inter- 
est in  the  mortgaged  premises  had  become  vested  in  his  assignee  in  bankruptcy, 
was  proceeding  to  strip  the  mortgaged  premises  of  the  timber,  which  consti- 
tutes the  principal  value  thereof;  held,  that  the  mortgagee  was  entitled  to  an 
injunction  to  restrain  his  proceedings ;  although,  by  the  terms  of  the  mortgage 
the  mortgagor  was  authorized  to  cut  the  tuuber  for  the  purpose  of  having  the 
proceeds  apphed  to  the  payment  of  the  complainant's  debt.  Ensign  v.  Colbom^ 
11  Paige's  Rep.  503. 
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the  estate  sold,  in  the  xAifiht  in  which  it  was  at  the  time  of  Tm^eei  to 
the  bankruptcy .(a)[l]  tingmt  re- 


nuundtn. 


(a)  San^n  y.  Bodges^  8  Yes.  105. 


[1]  A  mortgagee  is  to  be  regarded  as  haTing  the  legal  estate,  for  the  par- 
poae  of  all  lawful  protection  of  his  interests ;  but  for  otlier  purposes  the  mort* 
gage  is,  in  general,  held  to  be  a  mere  security.  Where  a  mortgagor  in  pos- 
session cuts  timber  growing  upon  the  land^  the  mortgagee  cannot  claim  the 
timber,  or  reduoe  it  into  his  possession,  or  treat  the  mortgagor  ss  a  trespasser, 
i^  und^r  the  circnmstances  of  the  case,  his  assent  to  the  act  of  the  mortgagor 
maj  be  fiiirlj  presumed  hy  a  jury.  But  if  sodi  assent  is  not  shown,  or  fiitrly 
to  be  deducted  from  the  fiicts  of  the  case,  a  cutting  of  timber  amounts  to  waste, 
which  maj  be  restrained ;  the  mortgagor  is  liable  also  to  the  suit  of  the  mort- 
gagee, and  the  latter,  before  any  lawftil  rights  of  third  persons  intervene,  may 
take  possession  of  the  timber.  Smith  v.  Moorej  11  New  Hamp.  Rep.  p.  65. 
In  this  case,  Parker,  Gh.  J.,  said,  "The  first  question  which  arises  is,  upon  the 
right  of  the  mortgagor  to  cut  timber  upon  the  land  mortgaged. 

*^  Unless  the  different  purposes  to  be  answered  are  adverted  to,  there  would 
appear  to  be  mudi  confusion  in  the  books  relative  to  the  rights  of  the  mort- 
gagor and  mortgagee ;  and  with  those  purposes  in  view,  an  attempt  to  recon- 
cile all  the  decisions  would  be  made  in  vain. 

"  Courts  of  law  were  formerly  disposed  lb  construe  the  conveyance  by  mort- 
gage strictly  in  &vor  of  the  mortgagee,  as  a  conveyance  of  the  legal  estate, 
leaving  to  the  mortgagor  no  right  except  that  of  regaining  tbe  estate  on  the 
performance  of  tlie  condition.  Broum  v.  Oram^  I  N.  H.  Rep.  171.  And,  for 
certain  purposes,  such  is  a  true  view  of  the  effect  of  a  mortgage. 

*'  If  in  possession,  under  circnmstances  showing  the  assent  of  the  mortgagee 
he  was  treated  as  a  oaere  tenant  at  will,  or  sufferance ;  and  some  authorities 
went  so  fiir  as  to  indicate  an  opinion  that  he  might,  by  such  possession  merely, 
be  treated  as  a  trespasser,  at  the  election  of  the  mortgagee.  PettingtU  v.  Evcms, 
6  K.  IL  Rep.  54. 

"On  the  other  hand,  courts  of  equity  treated  the  mortgage  as  a  mere  secu- 
rity for  the  debt,  and  the  interest  of  the  mortgagee  as  a  mere  chattel ;  and  held 
that  the  debt  was  the  principal,  and  the  land  the  incident^  and  that  the  inte- 
rest of  the  mortgagee  would  pass  by  the  mere  transfer  of  the  debt  to  secure 
which  the  mortgage  was  executed.  Green  v.  Hari^  1  Johns.  R.  680.  Such 
was  the  view  of  Lord  Mansfield,  hi  relation  to  mortgages  at  law.  Martin 
T.  MovMn^  2  Burr.  978 ;  Doug.  632.  And  courts  of  law,  fbr  certain  purposes, 
now  hold  the  same  doctrine  with  the  courts  of  equity,  on  this  subject  Jack- 
ton  V.  WHkardf  Johns.  Rep.  41;  Rwtyan  v.  Jfesersatc,  11  Johns.  R.  534; 
StmBiain  v.  Mendmn,  5  N.  H.  Rep.  420.  It  was  found  necessary,  in  order  to 
preserve  the  just  rights  of  the  parties,  as  understood  by  them,  in  making  con- 
tracts of  that  description. 

"Thus,  it  has  been  held,  that  where  lands  are  conveyed,  and  mortgaged 
bade  with  a  condition  ft>r  the  support  of  the  mortgagee  during  life,  the  mort- 
gagor is  entitled  to  poesesdon  until  condition  broken,  or  waste  done.  EartS' 
hem  V.  Hubbaird,  2  K.  H.  Rep.  453 ;  JDearhan  r.  Dearborn^  9  N.  H.  Rep.  119 ; 
Flanders  v.  Lamphemrj  ib.  201.  But  this  has  been  decided  otherwise  in  Mas- 
sachusetts, confessedly  against  the  intention  of  the  parties,  because  the  mort- 
gage conveyed  the  legal  estate.     CoUman  v.  Pwkard^  16  Mass.  Rep.  89. 
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Persons  for 
and  against 
whom  injunc- 
tion granted. 

Trustees  to 
preserve  con- 
tingent re- 
mainders. 


The  powers  and  duties  of  trustees  to  preserve  contingent 

"  So  the  wife  of  one  who  had  mortgaged  prior  to  the  coverture,  is  entitled  to 
dower  against  all  persons  but  the  mortgagee  himself  and  entitled  to  redeem. 
SoUon  V.  BaUard,  13  Mass.  Rep.  229;  Cass  v.  MarHn,  6  N.  H.  Rep.  26 ;  Bui- 
lard  V.  Bowers,  10  N.  H.  Rep.  500. 

**  But,  for  the  security  of  the  just  rights  of  the  mortgagee,  it  is  held,  where 
there  is  nothing  to  indicate  an  intention  to  the  contrary,  that  he  may  enter  at 
his  pleasure,  and  oust  the  mortgagor ;  and  may  maintain  trespass  against  him 
if  be  refuse  to  quit  the  possession,  or  in  a  writ  of  entry  recover  against  him  as 
a  disseizor.  NewaU  v.  Wright,  3  Mass.  Rep.  138 ;  BUmey  y.  Bearcs^  and  auth. 
cited,  2  Greenl.  Rep.  13t. 

"  By  reading  the  different  purposes  to  be  answered  by  the  application  of 
these  different  rules,  many  of  the  cases  in  the  reports  are  well  reconciled. 

"  A  mortgage  is  usually  intended  as  a  mere  security  until  condition  broken ; 
but  in  order  to  the  full  protection  of  that  security,  it  must,  in  most  instances, 
be  regarded  aa^  wliat  it  purports  to  be  on  its  lace,  a  conveyance  of  the  land. 

"  A  true  general  principle  seems  to  be^  that  the  mortgagee  is  to  be  regarded 
as  having  the  legal  estate,  for  the  purpose  of  all  lawful  protection  of  his  inte- 
rests ;  but  for  other  purposes  the  mortgage  is,  in  general,  held  to  be  a  mere 
security  for  the  debt     Glass  v.  EJliscn^  9  N.  H.  Rep.  69 ;  5  N.  H.  Rep.  429. 

"  Thus,  if  there  be  nothing  to  indicate  an  Intention  to  the  contrary,  he  may 
ent?r  at  once,  and  take  the  profits  to  be  applied  to  the  redemption  of  bis  debt. 

"And  he  may  maintain  an  actioi> against  the  mortgagor,  or  his  assignee,  for 
taking  down  a  building,  or  other  injury  lessening  the  value  of  his  security  in  a 
manner  not  within  the  contemplation  of  the  parties.  6  N.  H.  Rep.  64 ;  SmUh 
T.  Goodwin,  2  Greenl  Rep.  173. 

*'  And  it  has  been  held,  generally,  that  if  a  mortgagor  in  possession  cut  down 
and  carry  away  timber  trees,  he  is  liable  to  the  mortgagee  in  an  action  of  tres- 
pass quare  dausum/regit,  for  their  value.     Stowed  v.  Pike,  2  GreenL  387. 

"But  the  mortgagor  remaining  in  possession,  without  objection,  may  cat 
fhel,  and  take  the  crops,  without  being  liable  to  account,  both  of  which  might, 
to  some  extent,  diminish  the  value  of  the  estate.  Nor  can  the  mortgagee  sus- 
tain a  daim  for  rents  and  profits,  until  he  enters.  Coins  v.  McCkary,  and  au- 
thorities cited,  6  N.  H.  Rep.  630. 

"  In  accordance  with  this  principle^  it  is  held  that  the  assignment  of  the 
mortgage  shall  operate  to  pass  the  legal  estate,  or  as  a  discharge  of  the  mort- 
gage, according  to  the  justice  of  the  case,  and  the  just  intent  of  the  parttee. 
Bobinson  v.  LeamU,  7  N.  H.  Rep.  100;  BaOey  v.  WiScfird,  8  N.  H.  Rep.  429; 
WiUcard  v.  Harvey,  6  N.  H.  Rep.  252  ;  Taykr  v.  BasseU^  3  N.  H.  294.  And 
that  a  formal  discharge  may,  for  the  like  purpose^  operate  as  an  asagnmenk 
Page  v.  Foster,  7  N.  EL  Rep.  392 ;  7  N.  H.  Rep.  101,  and  authorities  cited. 

"  An  assignment  of  the  debt,  by  parol,  will  pass  the  interest  of  the  mortga- 
gee in  the  lands.    5  N.  H.-  Rep.  420. 

"  But  an  assignment  of  the  mortgage,  without  an  assignment  of  the  debt, 
passes  nothing.  Jackson  v.  Bnmson,  19  Johns.  Rep.  325 ;  Wiison  v.  T^roup, 
2  Cowen's  Rep.  231.  Of  course,  an  absolute  conveyance  by  the  mortgagee, 
before  entry,  and  without  an  assignment  of  the  debt^  will  pass  no  title.  Bdt 
v.  Morse,  6  N.  H.  Rep.  205. 

"  Such  being  our  view  of  the  law  upon  this  subject,  we  an  of  opinion  that 
where  the  mortgagor  in  possession  cuts  timber  growing  upon  the  land,  tha 
mortgagee  cannot  daim  the  timber,  or  reduce  it  into  his  posaesaion,  or  treat 
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remamderep]  were  admirably  explained  by  Lord  Hardwicke  PereoM  for 

and  against 
whom  iDjano> 
the  mortgagor  as  a  trespaaaer  it,  ander  the  drcumstanees  of  the  oaae,  an  asMnt  tion  granted. 
to  the  act  of  the  mortgagor  may  be  fairly  presamed  by  a  jury. 

"  Bat  if  sQoh  afisent  is  not  shown,  or  fiurly  to  be  deduced  firom  the  Cuts  of 
the  case,  a  catting  of  timb^  amounts  to  waste,  whicli  may  be  restrained,  (2 
Story*a  Eq.  286 ;)  the  mortgagor  is  liable  also  to  the  suit  of  the  mortgagee^ 
(5  N.  H.  Rep.  64;  Bttssey  v.  Page,  2  Shepley's  Rep.  132;)  and  the  latter,  be- 
fore any  lawful  rights  of  third  persons  intervene,  may  take  possession  of  the 
timber.  In  New  York,  however,  it  has  been  held  that  a  mortgagee  cannot 
maintain  an  action  of  waste  against  the  mortgagor,  at  least  until  after  a  for- 
feiture ;  and  that  he  has  no  property  in  trees  cut  down  by  the  mortgagor,  so 
as  to  maintun  trover  for  them."    Patenon  v.  Clark,  15  Johns.  Rep.  206. 

Where  the  owner  of  a  tract  of  timber  land  had  conveyed  a  portion  thereol^ 
and  had  taken  back  a  mortgage  to  secure  the  purchase  money,  and  had  given 
a  bond  for  a  deed  of  the  remdae  on  being  paid  a  certain  sum,  but  nothing  has 
been  paid  for  the  land ;  and  an  assignee  of  the  claims  under  the  mortgage  and 
bond  had  entered  Uito  the  possession  with  the  knowledge  of  the  origfinal  owner, 
and  cat  and  took  therefrom  timber,  and.  after  a  demand  made  upon  him  of  the 
timber  by  the  original  owner,  sold  and  converted  the  same  to  his  own  use;  it 
was  held,  that  the  original  owner  of  the  land  was  entitled  to  recover  the  value 
of  the  timber,  as  it  stood  at  the  time  it  was  cut  Busaey  v.  Page,  2  Shepl. 
Maine  Rep.  132;  Baney  r,  Beoarce^  2  GreeoL  132;  2  Cruise,  107;  Beach  r. 
Bffyce,  I  Root,  244;  Beaeher  v.  Chok,  ib.  296;  Jackaan  v.  DvboU,  4  Johns.  R. 
216;  Jackson  v.  BuU,  10  Johns.  R.  481 ;  Eobinson  v.  Litton,  3  Atk.  270;  Par- 
rant  v.  Lovd,  ib.  723;  Brady  v.  Wakbron,  2  John&Ch.  R.  148;  Smithy.  Good- 
uHn,  2  GreenL  173;  SioweU  v.  Pike,  ib.  387;  Starr  v.  Jackaon,  11  Mass.  R. 
619;  Jesus  Cottege  r.  Bloom,  3  Atk.  263 ;  2  Cruise,  109;  Keeeh  v.  ffaU,  Doag. 
21;  Oroek/ordv.  Alexander,  16  Yesey,  138;  Bntgem  v.  T(nonsenid,  9  Johns.  R. 
36;  Cooper  y,  Stower,  ib.  331;  IkrwinY.  Olmsiead,  7  Cowen,  229;  2  Saond. 
259;  3Dane,  216;  lb.  219;  Weeksr.  GVjbs,  9Ma88wR.74;  Steams  y.  Steams, 
1  Pick.  157 ;  WiOoughhy  v.  McClure,  2  Wend.  608;  1  Dane,  664;  and  2  Sel- 
wyn,  695. 

A  mortgagor  in  possessioa  cannot  make  a  lease  to  bind  the  mortgagee. 
Keech  v.  EaU,  DoagL  31.  His  possession  cannot  be  considered  as  holdiag  out 
a  fiilse  appearance,  or  inducing  a  belief  that  there  is  no  mortgage,  for  it  is  the 
nature  of  the  transactfon  that  he  should  remain  in  possenioD,  and  the  mortgar 
gee  receive  interest;  and  whoever  wants  to  be  secure  when  he  takes  a  lease, 
should  inquire  after  and  examine  the  title  deeda  Whenever  one  of  two  inno- 
OMit  peraone  must  be  a  loser,  the  rule  is^  "  ^t  prior  in  tsmpore,  potior  est  in 
ureJ"    Hence  the  mortgagee  may  maintain  ejectment  for  the  land  against  tlie 


Such  are  the  principles  laid  down  by  Lord  Mansfield  on  this  subject  la 
the  United  States  tliey  derive  additional  force  from  the  universal  practice  of 
registering  mortgages  as  well  as  other  deeds.  If  not  recorded,  a  mortgage  will 
be  invalid  against  a  subsequent  lease;  but  if  it  is  recorded,  the  lessee  has  ioa- 
pUed  notice^  and  takes  subject  to  the  mortgage. 

In  the  case  decided  by  Lord  If  aosfield,  it  is  said  the  mortgagee  had  no  notice 
of  the  lease,  nor  the  leasee  of  the  mortgage,  and  that  if  the  mortgagee  had  on- 

[2  ]  Contbgent  or  executory  remainders  (whereby  no  present  interest  passes) 
are  where  the  estate  in  remainder  is  limited  to  take  effect,  either  to  a  dabiow 
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tion granted. 


in  his  celebrated  judgment  in  Oarth  v.  Cbfton,(a)  and  parti- 

(a)  1  Dick.  183.  Though  this  case  is  reported  both  in  Atkins  and  Yesey, 
the  author,  whenever  he  has  had  occasion  to  notice  it,  has  referred  to  the  re- 
port in  Dickens  where,  as  it  is  well  known,  the  judgment  is  printed  from  Lord 
Hardwicke's  MS. 


couraged  the  tenant  to  lay  out  money,  he  would  be  boimd  by  the  lease.  How 
far  this  fact  would  qualify  the  effect  of  registration  is  perhaps  a  doubtful  ques- 
tion. 

It  is  to  be  observed,  however,  that  an  assignee  of  the  mortage  succeeds  to 

all  the  rights  of  the  mortgagee  himself.  Hence,  if  after  a  lease  by  the  mortga- 
gor, the  mortgagee  assigns  the  mortgage,  the  assignee  may  have  ejectment 
against  the  tenant     Thunder  v.  Belcher^  3  B.  449. 

It  has  been  said  that  the  mortgagee  may  consider  the  lessee  of  the  mortga- 
gor as  a  trespasser,  a  disseisor  or  a  lessee,  at  his  election.  It  seem.Q,  however, 
that  the  mere  entry  of  such  lessee  does  not  constitute  him  a  trespasser,  but 
only  his  refhsal  to  quit  when  required.  In  Keech  v.  EaU^  the  case  above  cited, 
it  is  said,  "  the  tenant  stood  exactly  in  the  situation  of  the  mortgagor,"  against 
whom,  clearly,  trespass  would  not  lie  without  previous  notice."  2  Cruise,  76; 
1  Pow.  159,  n.  160;  see  Evans  v.  EUioi^  9  AdoL  A  El.  342;  Dee  Y.Barton,  11, 
307. 

So  the  mortgagee  cannot  recover  in  an  action  of  trespass  for  mesne  profits 
against  an  assignee  of  the  mortgagor,  the  rents  and  profits  accruing  after  com- 
mencement of  a  suit  by  the  mortgagee  to  obtain  possession.  Wilder  v.  Bough- 
to%  1  Pick.  87.  In  deciding  this  point  the  court  remark,  "  it  seems  to  be  ad- 
mitted that  the  mortgagor  was  not  a  trespasser  before  he  was  served  with  the 
writ  in  the  action  to  foreclose."  "  The  question  submitted  is  the  same  as  if 
the  action  were  between  the  mortgagee  and  mortgagor."  Jb.  88.  "He  cannot 
be  considered  a  trespasser  until  after  an  entry  by  the  mortgagee."  lb.  89. 
Chancellor  Kent  is  of  opinion  that  the  assignee  is  no  more  a  trespasser  than 
the  mortgagor  himself;  and  that  this  is  the  better  and  more  intelligible  Ame- 
rican doctrine.    4  Kent,  156-7. 

and  uncertain  person,  or  upon  a  dubious  and  uncertain  event ;  so  that  the 
particular  estate  may  chance  to  be  determined,  and  the  remainder  never  take 
effect  First,  they  may  be  limited  to  a  dubious  and  uncertain  person.  As  if 
A.  be  a  tenant  fbr life,  with  remainder  to  B.'s  eldest  son  (then  unborn)  in  tall; 
this  is  a  contingent  remainder,  for  it  is  uncertain  whether  B.  will  have  a  eon 
or  no:  but  the  instant  that  a  son  is  bom,  the  remainder  is  no  longer  contin- 
gent, but  vested.  Though,  if  A.  had  died  before  the  contingency  happened, 
that  is,  before  B.»s  son  was  bom,  the  remainder  would  have  been  absolutely 
gone;  for  the  particular  estate  was  determined  before  the  remainder  could 
vest  Nay,  by  the  strict  rule  of  law,  if  A.  were  tenant  for  life,  remainder  to 
his  eldest  son  in  tail,  and  A.  died  without  issue  bom,  but  leaving  his  wift 
eneeinte,  or  big  with  child,  and  after  his  death  a  postliumous  son  was  bora,  this 
son  could  not  take  the  land  by  virtue  of  this  remainder;  for  the  particular 
estate  determined  before  there  was  any  person  in  esse  in  whom  the  remainder 
could  vest  Salk.  288;  4  Mod.  282.  But,  to  remedy  this  hardship,  it  is 
enacted  by  statute  10  and  11  W.  3,  a  16,  that  posthumous  chQdren  shall 
be  capable  of  taking  in  remainder  in  the  same  manner  as  if  they  had  been  bom 
Jnthftirikthfir'gUfetiine;  that  is,  the  remaiadw  ia  aUowed  to  vwt  la  them 
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ccQarl J  as  applicable  to  their  light  to  intezpoBe  for  the  pre-  Peraons  for 

and  agaiDst 
whom  injuDO 

while  jet  in  their  mother'fl  womb.  This  species  of  conftiiigeiit  remainders  to  a  ^^^  granted. 
person  not  In  being  most,  however,  be  limited  to  some  one  that  may  b7  com- 
mon  possibili^  or  poieniatia  propinquat  be  m  eaw  at  or  before  the  particular 
estate  determines.  As  if  an  estate  be  made  to  A  for  life,  remainder  to  the 
heirs  of  B. ;  now,  if  A.  dies  before  B.,  the  remainder  is  at  an  end ;  for  during 
B/s  li(e  he  has  no  heir,  nemo  eat  hmres  vwentie;  but  if  B.  dies  first,  the  re- 
mainder then  immediately  Tests  in  his  heir,  who  will  be  entitled  to  the  laud 
on  the  death  of  A.  This  is  a  good  contingent  remainder  for  the  possibility  of 
B.'s  dying  befi»«  A.  is  patentaiia  propinquOf  and  therefore  allowed  in  law. 
Bnt  a  remainder  to  the  right  heirs  of  B.  (if  tliere  be  no  such  person  as  B.  m 
enet)  is  yoid.  Hob.  33.  For  here  there  must  two  contingencies  happen: 
first,  that  such  a  person  as  B.  shall  be  bom ;  and,  secondly,  that  he  shall  also 
die  daring  the  continoanoe  of  the  particular  estate ;  which  make  it  poientia 
remotfesanOj  a  most  improbable  possibility.  A  remainder  to  a  man's  eldest 
son,  who  hath  none  (we  have  seen)  is  good,  for  by  common  possibility  be  may 
have  one ;  bat  if  it  be  limited  In  particular  to  his  son  John  or  Richard,  it  is 
bad,,  if  he  have  no  son  of  that  name ;  fi>r  it  is  too  remote  a  possibility  that  he 
should  not  only  hare  a  son,  but  a  son  of  a  particular  name.  A  limitation  of  a 
remainder  to  a  bastard  before  it  is  bom,  is  not  good,  (Cro.  Eliz.  609 ;)  for 
thoogh  the  Jaw  allows  the  possibility  of  having  bastards,  it  presumes  it  to  be 
a  very  remote  and  improbable  contmgency.  Thus  may  a  remainder  be  con- 
tingent^  on  aooount  of  the  uncertainty  of  the  person  who  is  to  talce  it  A 
remainder  may  also  be  contingent^  where  the  person  to  whop  it  is  limited  is 
fixed  and  certain,  but  the  event  upon  wliich  it  is  to  tako  effect  is  vague  and  a 
uncertain.  As  where  land  is  given  to  A.  for  life,  and  in  case  B.  survives  him, 
then  with  remainder  to  B.  in  fee :  here  B.  is  a  certain  person,  but  the  re- 
mainder to  him  is  a  contingent  remainder,  depending  upon  a  dubious  event, 
the  oncertainty  of  his  surviving  A«  During  tlie  joint  lives  of  A.  and  B.  it  is 
contingent ;  and  if  B.  dies  first,  it  never  can  vest  in  his  heirs,  but  it  is  forever 
gone;  but  if  A.  dies  first,  the  remainder  to  B.  becomes  vested. 

Contingent  remainders  being  liable  to  be  defeated  by  the  alienation  or  for^ 
feitore  of  the  tenant  for  life,  and  also  by  the  various  acts  before  mentioned ;  a 
mode  of  preventing  this  inconvenience  was  invented  by  limiting  an  estate  to 
trustees  and  their  heirs^  to  commence  from  the  determination  of  the  particular 
estate,  by  fi>rieitai«  or  otherwise,  in  the  lifetime  of  the  tenant  for  life,  and  to 
continue  during  the  life  of  the  tenant  for  life,  upon  trust  to  support  the  contin- 
gent remainders  after  limited  Srom  being  defeated  or  destroyed ;  by  which 
means,  if  tlie  tenant  for  lile  should  alien  or  forfeit  his  estate^  or  if  it  should  be 
merged  or  destroyed  by  any  other  means,  the  trustees,  having  a  vested  re- 
mainder, immediately  acquire  a  right  of  entry,  which,  as  has  been  shown,  is 
,  sufficient  to  support  the  contingent  remainders. 

This  impzovement  is  generally  attributed  to  Sir  Orlando  Bridgman  and  Sir 
GeofiOrey  Palmer,  who  retired  flrom  the  bar  during  the  civil  wara^  and  confined 
themselves  to  conveyancing.  When,  after  the  restoration,  these  persons  came 
to  fill  the  first  offices  in  the  law,  they  supported  this  invention  within  reason- 
able and  proper  boands ;  and  thus  it  was  introduced  into  general  use.  2  BL 
Comm.  173. 

It  was  ibrmeriy  questioned,  whether  trustees  to  preserve  remainders,  after 
9k  prior  limitation  for  lifb,  took  any  eetate  m  the  land,  or  merely  a  right  of  entry 
upon  the  fiiri^tare  or  gorrender  of  the  tenant  for  life;  by  reason  that  the  Umit 
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vention  of  waste,  before  the  contingent  remainderman  comes 

tation,  being  only  daring  bis  life,  oonld  not  oommence  or  take  effect  after  his 
death.  But  it  was  settled  in  Chohrumdely^s  case^  and  Duncomb  t.  Vuncomhf 
that  tbey  take  a  vested  remainder.  And  this  is  a  fortiori  the  case,  where  the 
pnor  estate  is  onlj  fbr  jears,  because  the  first  freehold  is  then  in  the  toi]stee& 
It  has  also  been  argued,  that  the  interposition  of  trustees  to  preserve,  &a,  was 
not  intended  to  alter  the  legal  rights  of  a  preceding  tenant  for  life,  or  of  the 
ultimate  remainderman  in  fee.  But  the  court  held,  that  such  interpoaitton  was 
de»gned  to  abridge  the  legal  rights  of  both  these  parties;  the  right  of  the 
former  to  destroy  the  contingent  use  of  the  inheritance,  while  it  remains  con- 
tingent ;  and  the  right  of  the  latter  to  destroy  it,  by  accepting  a  surrender. 
Garth  t.  C&Uan^  Dickens,  183;  2  Go.  5  a;  Duncomb  t.  Duncomb,  3  Lev.  437. 

A  trustee  to  preserve  contingent  remainders  has  the  power  to  defeat  them, 
by  joining  in  a  conveyance  with  the  preceding  tenant  Such  trustee  has  been 
called  honorary,  as  signifying  discretionary  power  In  this  respect  But  this  act 
is  a  plain  breach  of  trust,  and  a  grantee,  without  consideration  or  with  notice, 
will  take  the  land  charged  with  the  trust  It  is  said,  that  should  the  court 
hold  it  to  be  no  breach  of  trust,  or  pass  it  by  with  impunity,  it  would  be  mak- 
ing proclamation,  that  the  trustees  in  all  the  great  settlements  in  England  were 
at  liberty  to  destroy  what  they  had  been  entrusted  only  to  preserve.  In  case 
of  a  conveyance  for  consideration  or  without  notice,  the  trustee  will  be  decreed 
to  purchase  other  lands  of  equal  value,  and  hold  them  upon  tlie  same  trusts. 
These  principles  were  first  solemnly  settled  in  the  great  case  of  Mansdl  v. 
lianseU,  which  was  decreed  by  Sir  J.  Jekyll  at  the  rolls,  and  afterwards  by 
Lord  King,  assisted  by  Lord  Raymond  and  Lord  Oh.  Baron  Rejmolda.  Lord 
Raymond  said,  it  was  strange  in  natural  reason  to  say,  that  where  a  man  hath 
created  a  trust  to  preserve  his  estate,  the  trustees  may  break  that  trust  and 
give  away  the  estate  with  impunity.  Woodhouae  v.  HoskinSy  3  Atk.  22 ;  F^ 
V.  Gorge,  1  P.  Wma  128;  Mansd^  v.  Mafisdi^  2  P.  Wma.  678;  For.  252;  2 
Abr.  Eq.  747. 

This  rule,  however,  seems  to  have  been  established  chiefly  for  the  protection 
of  the  immediate  parties  to  a  settlement  or  their  issue;  and  not  to  have  been 
extended  to  the  relief  of  remote  collateral  heirs.  The  former  are  regarded  in 
law  as  purchasers ;  the  kitter  as  mere  voluntary  claimants^  not  entitled  to  the 
aid  of  a  court  of  equity. 

A  settlement  was  made  in  consideration  of  a  marriage  and  a  fortune,  for  the 
purpose  of  settling  the  lands  in  the  name  and  blood  of  the  husband.  Limitation 
to  trustees  in  trust  for  the  husband  for  ninety-nine  years,  if  he  should  so  long 
live,  remainder  to  trustees  during  bis  life  to  support,  ibc,  remainder  to  the  sons 
of  the  marriage,  remainder  to  the  heirs  of  the  body  of  the  husband,  remainder 
to  his  right  heirs.  After  the  marriage,  the  husband  and  wiib  and  trustees  to 
support  joined  in  a  fine  and  conveyance,  with  different  limitations  fit>m  those 
stated,  providing  a  jointure,  and  giving  the  ultimate  remainder  to  strangers. 
Husband  and  wife  having  died  without  issue,  the  heirs  of  the  former  brought 
a  bill  to  set  aside  the  latter  conveyance.  Held,  they  were  not  entitled  to  reliet 
Tipping  v.  Pigot,  1  Ab.  Eq.  386. 

If  the  party  to  whom  a  remainder  is  limited  join  the  trustees  in  their  con- 
veyance, this  will  be  no  breach  of  trust  And  upon  a  similar  principle,  where 
such  remainder  is  lUnited  to  the  heirs  of  ike  body  of  A.,  and  is  therefore  contin- 
gent, if  the  eldest  son  or  heir  apparent  of  A.  join  the  trustees  in  a  conveyance^ 
and  afterwards  die^  chanceiy  will  not  set  aside  the  eonveyance  cm  ai^kUcation 
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in  esse.  [3]    It  lutd  been  objected  in  the  argument,  tbat  this  Pcraons  for 

flDd  agninst 
vbom  injuno 

of  a  second  son  of  A^  during  his  father's  lif^  because  it  is  uncertain  whether  ^^^  granted, 
he  wifl  sarviFo  his  &ther,  and  therefore  come  under  the  designation  of  hdr. 
Sbe  T.  Osbom,  I  P.  Wma.  387. 

A  court  of  ehanceiy,  under  some  circumstaooes  wiU  direct  trustees  for  pre- 
anring  contingent  remainders,  to  join  in  ooiiTeyaaoes  made  for  the  purpose  of 
barring  audi  remainders.  Thus,  where  a  mortgage  was  made  of  the  landi 
before  the  settlement  by  which  the  remainders  are  limited,  and  after  such 
settlement  the  party  who  made  it  contracts  for  a  sale  of  the  equity  of  redemp- 
tion; and  the  proposed  purchaser  files  a  bill  against  the  settler  and  the  trus- 
tees, praying  that  they  may  join  in  a  conveyance  to  him,  averring  that  there 
are  no  issoe  for  whose  benefit  the  trust  was  created,  and  that  the  mortgagee 
will  foreclose  unless  the  mor^psge  is  redeemed,  which  the  settler  is  unable  to 
do;  and  the  defendants  by  their  answers  submit  to  the  direction  of  the  court : 
the  conveyance  prayed  tar  will  be  decreed,  the  trustees  being  indemnified,  and 
the  wife  of  the  settler,  one  of  the  objects  of  the  settlement  being  privately  exa- 
mined to  ascertain  her  consent.    FkUt  v.  Sprigg,  2  Yen.  303. 

So  also,  chancery  will  decree  that  trustees  join  in  a  conveyance,  where  the 
first  remainder  has  beeome  vested,  and  it  is  for  the  interest  of  this  remainder- 
man to  make  the  conveyance,  although  subsequent  remainders  ar^  limited 
If  there  is  a  subsequent  remainderman  in  easf,  it  seems  the  trustees  will  be 
required  to  give  security  for  his  interest ;  il'not,  the. foot  that  the  parents,  to 
whose  fiiture  children  subsequent  remainders  are  limited,  are  still  living,  will 
not  be  regarded.  The  most  common  case  in  which  such  decree  is  made,  is 
where  the  first  remainderman  is  about  to  contract  an  advantageous  marriagOi 
and  a  new  settlement  of  the  estate  becomes  necessary  for  this  purpose,  more 
espedaDy  if  the  effect  will  be  to  preserve  the  estate  in  the  family. 

A.  was  tenant  for  ninety-nine  years,  if  he  should  so  long  live ;  remainderman 
to  trustees  and  their  heire  for  his  life,  to  support  contingent  remainders ;  re- 
mainder to  his  first  and  other  sons  in  ta/U  male ;  remainder  to  trustees  for  yearsi 
to  raise  portions  for  daughters^  if  there  were  no  issue  male.  A.  having  a  son, 
who  was  of  age  and  about  to  marry,  and  also  a  daughter,  and  the  mother  being 
still  alive,  the  &tber  and  son  brought  aioiU  in  equity,  to  have  the  trustees  join 
in  making  an  estate,  in  order  that  a  recovery  might  be  bad,  for  the  purpose  of 
making  a  mairiage  settlement  Decreed,  that  the  trustees  should  join  in  the 
recovery,  upon  giving  security  for  the  daughter's  portion.  Frwrin  v,  CfuurUon^ 
1  Afar.  £q.  386;  Wtimngton,  v.  FdUy,  1  P.  Wma.  636. 

So^  also,  it  is  said,  chancery  will  order  trustees  to  join  in  defeating  contin- 
gent remainders,  upon  the  application  of  creditors^  where  such  remainders 
were  limited  by  a  voluntary  settlement    Feame^  B31 ;  2  Cruise,  342,  343. 

There  are  many  cases,  however,  where  the  court  of  (diancery  has  refused  to 
order  trustees  for  preserving  contingent  remainders  to  jom  in  barring  them. 
And  it  may  refuse  so  to  order,  although,  if  the  trustees  actually  joined,  they 
would  not  be  chargeable  with  a  breach  of  trust ;  because,  in  settling  this  point, 
the  reasons  and  motives  only  of  the  trustees  would  be  taken  into  view 
Woodkovse  V.  Boskiaa^  3  Atk.  22. 

[3]  Mr.  Story,  (2  £q.  Juris,  sea  991  tt  w^.)  treats  of  this  subject  with  his 
usual  ability.  He  says :  "  In  marriage  settlements  it  is,  that  we  principally 
find  limitations  made  to  trustees  to  preservo  contingent  remainders.  Trusts 
of  this  sort  arose  out  of  the  doctrine  in  Chudleigh^s  cate^  1  Co.  Rep.  120,  and 
Arcker'9  case,  2  Co.  Sep.  66^  although  it  is  said  that  they  were  not  put  in  prao 
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power  related  only  to  tte  preservation  of  ihe  legal  estate  of 

the  use,  and  not  to  the  timber  or  mines,  because  the  estate  of 

tice  untQ  the  time  of  the  usurpation.  The  object  of  these  limitatbns  is  to  pre- 
vent the  destruction  of  contingent  remainders  by  the  tenant  for  life^  or  other 
party,  before  the  remainder  comes  in  egse,  and  is  vested  in  the  remainderman. 
The  great  dispute  in  Chudleigh^a  case  was  concerning  the  power  of  feoffees  to 
uses,  created  since  the  Statute  of  Uses,  of  2*7  Henry,  8  ch.  10,  to  destroy  con- 
tingent uses  by  fine  or  feofiment,  before  the  contingent  uses  came  into  being. 
It  was  detennincd  that  the  feoffees  possessed  such  a  power;  and  also,  that 
they  had  in  them  a  possibility  of  seisin  to  serve  such  contingent  uses,  when 
they  came  into  being,  and  a  aciniUla  juriSy  or  power  of  entry,  in  case  their  es- 
tate was  divested,  to  restore  that  possibility.  At  this  time,  it  had  not  been  de- 
cided that  the  destruction  of  the  particular  estate  for  life,  by  the  feoStaient  or 
other  conveyance  of  the  cestui  que  use  for  life,  before  the  contingent  remainder 
became  vested,  was  a  destruction  of  the  contingent  remainder.  But  that  point 
was  settled  in  the  affirmative  a  few  years  afterwards  in  Archer's  case.  There 
being  then  at  law,  under  these  determinations,  a  power  in  the  general  feoffees 
to  uses,  either  to  preserve,  or  to  destroy  these  contingent  uses,  ad  hJMmn^  and 
also  a  power  in  the  oesitai  que  use  for  life,  also,  to  destroy  them,  there  arose  a 
necessity  to  remedy  these  defects.  And  it  was  done  by  vesting  a  limitation 
in  certain  trustees,  eo  nomine,  upon  an  express  trust  to  preserve  such  contin- 
gent remainders.  So  that  thereby,  the  whole  inheritance  might  come  entire 
to  the  cestui  que  use  in  contingency,  in  like  manner  as  trustees  to  uses  ought 
to  have  preserved  them  before  tlie  Statute  of  Uses,  when  they  were  but  trusts^ 
to  be  executed  by  courts  of  equity.  It  was  at  first  a  question  whether  upon 
such  a  limitation  to  trustees,  after  a  prior  limitation  for  life,  they  took  any  es- 
tate in  the  land,  or  only  a  right  of  entry  on  the  forfeiture  or  surrender  of  the 
first  tenant  for  life,  by  reason  that  the  limitation,  being  only  during  bis  life, 
oould  not  commence  or  take  effect  aiter  bis  death.  But  it  was  settled  that  the 
trustees  had  the  immediate  freehold  in  them,  as  an  estate  jMir  autrit  vie;  and 
and  $hat,  at  law,  they  could  miuntain  and  defend  any  action  respecting  the 
freehold.  Upon  this  ground  it  is  that  such  trustees  are  entitled  to  an  injunc- 
tion in  equity  to  prevent  waste  in  the  lands,  and  in  mines,  and  timber  thereon ; 
as  these  constitute  a  valuable,  and  sometimes  the  most  valuable,  portion  of  th« 
inheritance,  which  the  trustees  are  bound  to  preserve.  In  short,  as  has  been 
observed  by  Lord  Hardwicke,  the  duty  of  such  trustees  being  to  preserve  the 
inheritance,  every  assistance  will  be  granted  by  courts  of  equity  in  support  of 
their  trust,  and  to  aid  them  in  its  due  accomplishment.  On  the  other  band, 
courts  of  equity  will  treaty  as  a  distinct  breach  of  trust,  every  act  of  such 
trustees  inconsistent  with  their  proper  duty,  ft&d  will  give  relief  to  the  parties 
injured  by  such  misconduct  I^  tbereibre,  they  should,  in  violation  of  their 
trust,  join  in  any  conveyance  to  destroy  the  contingent  uses  or  remainders^ 
they  will  be  responsible  therefor.  If  the  persons  taking  under  such  convey- 
ance are  volunteers,  or  have  notice  of  the  trust,  they  will  be  held  liable  to  the 
same  trusts,  and  decreed  to  restore  the  estate.  If  they  are  purdiasers  without 
notice,  then  the  lands  are,  indeed,  discharged  of  the  trust;  but  the  trustees 
themselves  wUl  be  held  liable  for  the  breach  in  equity,  and  will  be  decreed  to 
purchase  lands  with  their  own  money,  equal  in  value  to  the  lands  sold,  and  to 
hold  them  upon  the  same  trusts  and  limitations  as  they  held  those  sold  by 
them.  But  it  is  not  every  case  in  which  trustees  have  joined  in  a  conveyance 
to  destroy  contingent  remaindors,  that  they  will  be  deemed  guilty  of  a  breadi 
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ike  trustees  could  not  support  an  action  of  waste.    This,  his  Penmu  ibr 
lordship  said,  might  be  in  many  instances  to  preserve  the  whomi^anc- 

tiongimnted. 

of  trosL  In  aome  cmbs^  ooorts  of  equity  will  even  ooznpel  them  to  join  in  oon* 
rBjwaoes,  which  may  affect  or  deetroy  soch  remedies.  And  in  sach  cases  it 
has  been  supposed  that  what  they  may  be  compelled  to  do  by  sait^  if  yolonta- 
nly  done,  wiU  not  be  deemed  a  breach  of  trust.  Bat  the  cases  in  which  courts 
of  equity  will  compel  trastees  to  join  in  such  convsjranoes  sie  rare.  They  hare 
happened  under  peculiar  drcumstan^  ;•  either  of  pressure  to  discharge  incnm* 
brancesy  prior  to  the  settlement;  or  in  &Tor  of  creditora,  where  the  settlement 
was  Yoluntaiy;  or  fbr  the  advantage  of  persons  who  were  the  first  objects  of 
the  settlement;  as^  for  example,  to  enable  the  first  son  to  make  a  settlement 
upon  an  advantageous  marriage.  It  is  not  a  little  difficult  to  asoertain  ttom 
the  authorities^  the  tme  nature  and 'extent  of  the  duties  and  liabilities  of  tras- 
tees to  preserve  contingent  remainders;  and  in  what  cases  they  may  or  ought 
to  join  in  oonveyances  to  destroy  them  or  not  Lord  Eldon  has  expressed 
himself  unable  to  deduce  the  trae  principle  fiY>m  them.  His  language  is : 
"  The  cases  are  uniforAi  to  this  extent ;  that  if  trustees,  before  the  first  tenant 
in  tail  is  of  age,  jcnn  in  destroying  the  remainders,  they  are  liable  for  a  breadi 
of  trust;  and  so  is  every  purehaser  under  them,  with  notice.  But  when  we 
oome  to  the  situation  of  trustees  to  preserve  remainderB,  who  have  joined  in  a 
recovery  after  the  first  tenant  in  tail  is  of  age,  it  is  difficult  to  say  more,  than 
that  no  judge  in  equity  has  gone  the  length  of  holding  that  he  would  punish 
them  as  for  a  breach  of  trust;  even  in  a  case  where  tiiey  would  not  have 
been  directed  to  jcxn.  The  result  is,  that  they  seem  to  have  laid  down  as  the 
safest  rule  for  trustees,  but  certainly  most  inconvenient  for  the  general  interests 
xjg  mankind,  that  it  is  better  for  the  trastees  never  to  destroy  the  remainders 
even  if  the  tenant  in  tul  concurs,  without  the  direction  of  the  court  The 
next  conaiderataoa  is^  in  what  cases  the  ooort  will  direct  them  to  join.  And 
if  I  am  governed  by  what  my  predecessors  have  done,  and  refhsed  to  do,  I 
cannot  collect  in  what  cases  trastees  would  or  would  not^  be  directed  to  join, 
as  it  requires  more  abilities  than  I  possess  to  reconcile  the  different  cases  with 
reference  to  that  question.  They  all,  however,  agree  that  these  trustees  are 
honorary  trastees ;  tiiat  they  cannot  be  compelled  to  join ;  and  all  the  judges 
protect  themselves  by  saying,  that  if  they  had  joined,  they  should  be  punished ; 
always  assuming  that  the  tenant  in  tail  must  be  twenty-one." 

On  this  subject^  Mr.  Kent  (4  Kent's  Com.  253,)  says : — "  If  the  particular  estate 
determines  or  be  destroyed,  before  the  contingency  happens  on  whi^  the 
expectant  estate  depended,  and  leaves  no  right  of  entry,  the  remainder  is  anni- 
hilated. The  alteration  in  the  particular  estate  which  will  destroy  the  contin- 
gent remainder  must  amount  to  an  alteration  in  its  quantity,  and  not  merely  in 
the  quality;  and  therefore^  the  severance  of  the  jointure  between  two  joint 
tenants  for  life  will  not  destroy  the  contingent  remainder,  limited  after  their 
joint  estate.  The  particular  estate  in  the  tenant  in  tail  or  for  lifo,  may  be 
destroyed  by  feoffinent  or  fine;  for  these  conveyances  gain  a  fee  by  disseisin, 
and  leave  no  paitioular  estate  in  esse  or  in  right  to  support  the  contingent 
remainder.  So  if  the  tenant  for  life  disclaimed  on  record  as  by  a  fine,  a  forfei- 
ture was  incurred  upon  feudal  principles;  and  if  the  owner  of  the  next  vested 
estate  of  freehold,  entered  for  the  forfoiture,  the  contingent  remainder  was 
destroyed.  A  merger  by  the  act  of  the  parties  of  the  particular  estate,  is  also 
equally  effectual  as  a  fine  to  destroy  a  contingent  remainder.  In  equity,  the 
tenant  for  life  of  a  trust  cannot)  even  by  a  fine,  destroy  the  contingent  remainder 
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shell  without  the  kernel ;  that  such  trustees  having  the  whole 
legal  estate,  might  and  ought  to  preserve  the  entire  inherit- 

dependant  thereon ;  and  it  will  ovly  operate  on  the  estate  he  can  lawfully 
grant.  A  court  of  equity  does  not  countenance  the  destruction  of  contingent 
remainders ;  and  Lord  Loughborough  obseired  that  it  had  been  intended  to 
bring  a  bill  into  parliament  to  prevent  the  necessity  of  trustees  to  preserve 
contingent  remainders.  There  is  also  an  established  distinction  between  those 
wrongful  conveyances  at  common  law,  w^ioh  act  on  the  possession,  and  those 
innocent  conveyances  which  do  not ;  and  therefore  a  conveyance  of  a  thing  lying 
in  g^rant  does  not  bar  a  contingent  remainder.  Nor  do  conveyances  which 
derive  their  operation  from  the  statute  of  uses,  as  a  bargain  and  sale,  lease  and 
release,  and  covenant  to  stand  seised,  bar  contingent  remainders,  for  none  of 
them  pass  any  greater  estate  than  the  grantor  may  lawfully  convey.  There 
are  also  some  acts  of  a  tenant  for  life,  which,  though  they  amount  to  a  forfeiture 
of  the  estate,  and  give  the  vested  remainderman  a  title  to  enter,  yet  they  do 
not  destroy  the  contingent  remainder  unless  advantage  be  taken  of  the  forfei- 
ture by  some  subsequent  vested  remainderman.  They  do  not,  ipso  faetOj 
discontinue,  divest  or  disturb  any  subsequent  estate,  nor  make  any  alteration 
or  merger  of  the  particular  estate.  Though  a  right  of  entry,  even  after  the 
particular  tenant  be  disseised,  will  support  a  contingent  remainder,  yet  when 
once  the  right  of  entry  is  gone,  it  is  gone  for  ever,  and  a  new  title  of  entry  will 
not  destroy  the  remainder.  If  there  be,  therefore,  a  tenant  for  life,  with  con- 
tingent remainder  over,  and  the  tenant  for  life  makes  feofiOnent  in  fee,  upon 
condition,  and  the  contingency  happens  before  the  condition  is  broken,  or 
before  entry  for  breach  thereof  the  remainder  is  totally  destroyed,  though  the 
tens^t  for  life  should  afterwards  enter  for  the  condition  broken  and  regain  his 
former  estate.  To  preserve  the  contingent  remainder  from  the  operation  of  the 
feoffment^  which  in  this  respect^  sacrificed  right  to  fiction  and  metaphysical 
subtiety,  recourse  has  been  had  to  the  creation  of  trustees  to  preserve  the  con- 
tingent remainder  during  the  life  of  the  tenant  for  life,  notwithstanding  any 
determination  of  the  particular  estate  prematurely,  by  forfeiture  or  otherwise. 
This  precaution  is  stiU  used  in  settiements  of  marriage  or  by  will,  where  tbere 
are  contingent  remainders  to  be  protected.  The  legal  estate  limited  to  trustees 
during  the  tenant's  life  is  a  vested  remainder  in  trust,  existing  between  the 
beneficial  freehold  and  the  contingent  remainder.  The  trustees  are  entitied  to 
a  right  of  entry  in  case  of  any  wrongful  alienation  by  the  tenant  for  life  or 
whenever  his  estate  for  life  determines  in  his  life  time,  by  any  other  means. 
The  trustees  are  under  the  cognizance  of  a  court  of  equity,  and  it  will  control 
their  acts  and  punish  them  for  a  breach  of  trust;  and  if  the  feofiment  be  made 
with  notice  by  the  purohaser  of  the  trust  as  was  the  &ct  in  ChudkigKa  cca^  a 
court  of  chancery  will  hold  the  lands  still  subject  to  the  former  trust  But  this 
interference  of  equity  is  regulated  by  the  droumstances  and  justice  of  the  par- 
ticular case.  The  court  may,  in  its  discretion,  forbear  to  interfere,  or  it  may, 
and  will,  even  allow  or  compel  the  trustees  to  join  in  a  sale  to  destroy  the 
contingent  remainder,  if  it  should  appear  that  such  a  measure  would  answer 
the  uses  originally  intended  by  the  settiement" 

The  necessity  of  trustees  to  preserve  contingent  remainders  is  obviated  in 
the  State  of  New  York  by  Revised  StatuteSj  ch.  1,  part  2,  tit  2,  sees,  32,  34, 
which  provide  that  no  expectant  estate  can  be  defeated  or  barred  by  any  alie- 
nation, or  other  act  of  the  owner  of  the  intermediate  or  precedent  estate,  nor 
by  any  destruction  of  such  precedent  estate  by  disseisin,  forfeiture,  surrender, 
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ance  for  the  benefit  of  all  the  cestuis  que  trust  in  remainder,  Penons  for 
whether  v^ted  or  contingent ;  that  the  inheritance  consisted  *°^  agaJMt 

"        '  wnom  injtm<y 

of  the  land,  mines,  and  timber,  *and  could  not  be  preserved,  tion  granted, 
without  preserving  all  three ;  that  in  many  estates  the  timber 
was  the  most  yaloable  part,  in  more  the  mines;  and  the  de- 
struction of  the  one,  or  the  exhausting  the  other,  might  be 
an  alienation  of  the  best  part  of  the  inheritance.  [1]  He  said 
that  the  trustees  were  entitled  to  all  the  remedies  both  in  law 
and  equity ;  that  if,  after  a  forfeiture  committed,  and  an  entry 
made  for  that  forfeiture,  such  trustees  wanted  any  assistance 
of  a  court  of  equity  in  support  of  their  trust,  they  might  by 
force  of  this  trust,  have  such  remedy.  Upon  the  whole, 
though  no  precedent  in  point  has  been  produced  for  it,  he 
was  clearly  of  opinion,  that  they  might  bring  a  bill  for  an  in- 
junction to  stay  waste.  This  doctrine  has  also  been  approv- 
ed of  by  Lord  Eldon  ;(a}  and  in  a  late  cause,  where  a  bill  for 
an  iDJ  unction  against  a  tenant  for  life  committing  waste  was 
filed  by  trustees  to  preserve  contingent  remainders :  no  de- 

(a)  Sfans/kld  t.  Edbergham,  10  Ves.  2*73. 

merger  or  otherwise ;  and  that  no  remamder  valid  in  its  creation  shall  be 
defeated  \>y  the  determination  of  the  precedent  estate,  before  the  happening  of 
tiie  contingency-  on  which  the  remainder  is  limited  to  take  effect ;  but  should 
soeh  contingency  afterwards  happen,  the  remainder  shall  take  eflbct  in  the 
same  manner  and  to  the  same  extent,  as  if  the  precedent  estate  had  continued 
to  the  same  period. 

By  the  Beyised  Code  of  IGasisBippi  of  1824,  p.  459,  a  similar  rule  to  that  m 
Kew  York,  is  dedaxed,  and  an  estate  of  freehold  of  inheritance  may  be  made 
to  oommenoe  inftitwro  by  deed  as  well  as  by  will. 

f  1]  Trustees  to  preserve  contingent  remainders  are  not  only  hound  to  preserve 
all  the  limitations  created  by  the  settlement ;  but  also  to  protect  the  inheritance^ 
and  to  keep  it  at  entire  as  poseibk.  Now,  as  the  inheritance  consists  of  land, 
timber,  mines,  Aa,  all  these  are  under  the  protection  of  the  trustees ;  and  in 
the  execution  of  this  trust  they  are  entitled  to  every  assistance  which  a  court 
of  equity  can  afford  them.  And  where  there  is  a  limitation  to  trustees  to  pre- 
serve  contingent  remainders,  the  court  of  chancery  will  not  permit  a  tenant 
for  ninely^-iiine  years,  if  he  shaU  so  long  live,  to  jom  with  the  person  entitled  to 
the  inheritance  for  the  time  being,  to  cut  down  timber.  This  doctrine  was  laid 
down  by  Lord  Hardwicke,  in  the  foDowing  case  lately  published  from  his  own 
manuscripts.    See  2  Swanst  144,  and  note. 

Bichard  Bovey  Garth,  being  tenant  for  ninety-nine  years,  if  he  should  so 
long  live,  without  impeachment  of  waste,  voluntary  waste  excepted,  with  re- 
mainder to  trustees  during  his  life  to  preserve  contingent  remainders,  remain- 
der to  his  first  and  other  sons  in  tail  male,  with  the  ultimate  remainder  to  Sir 
John  Hind  Ck>tton  in  foe ;  and  having  no  diUdren,  he  entered  into  an  agree- 
ment with  Sir  John  Hind  Cotton  for  cutting  down  part  of  the  timber  then 
standing  on  tiie  estate,  the  money  to  arise  from  such  timber  to  be  divided  be* 
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Penonfl  for      murrer  was  put  in,  an  injunction  was  obtained,  and  their 

w^mtojuno-  conapetency  to  sustain  the  suit  not  di8puted.(a)[2] 

tion  granted.        These  arguments  and  decisions,  apply  to  several  persons 

Peraons  in  the 

same  situation      (a)  WHmot  t.  Lord  Landadotme,  cit  2  Had.  Bep.  137. 

as  trustees  to 


presenre,  Ac.     ^^en  Bovey  and  Sir  J.  H.  Cotton.    A  quantity  of  timber  was  felled  in  conse- 
quence of  this  agreement,  and  Sir  J.  H.  Cotton  received  a  part  of  the  money. 

Some  years  after,  Bovey  had  a  son,  who,  after  the  death  of  his  &ther,  suffered 
a  recovery ;  and  filed  his  bill  against  [the  representatives  of]  Sir  J.  H.  Cotton^ 
praying  a  satisfaction  for  so  much  as  he  had  received  of  the  money  which  arose 
fix)m  the  sale  of  the  timber. 

Lord  Hardwicke  observed,  that  upon  this  case  the  general  question  was, 
whether  the  plaintiff  was  entitled  to  satis&ctaon  for  so  much  as  Sir  J.  H.  Cot- 
ton received  out  of  the  inheritance  by  the  &11  and  sale  of  timber,  before  the 
plaintiff  came  m  ewe,  and  consequently,  before  he  had  any  estate  in  him  in  the 
land,  and  whilst  the  remainder,  which  vested  in  him  afterwards,  rested  in  mere 
conting^py  or  possibility.  And  he  was  of  opinion  that  he  was ;  and  accord- 
ingly decreed  satisfaction  to  the  plaintiff  for  what  the  late  Sir  J.  H.  Cotton  re- 
ceived out  of  his  assets.     Oarih  v.  Sir  J.  K  OotUm,  Dickens,  183. 

[2]  Trustees  to  preserve  a  contingent  remainder,  limited  after  the  death  of 
the  particular  tenant,  during  his  life,  are  tenants  pour  autre  vie.  Hence  they 
cannot  maintain  the  action  of  waste,  which  lies  only  for  the  owner  in  fee. 
But,  on  the  other  hand,  as  their  ofBce  is  to  pre$erve  the  contingent  estates, 
they  are  bound  to  preserve  the  inheritance  as  entire  as  possible;  which 
inheritance  consists  of  the  land,  timber  and  mine&  Hence  they  may  un- 
doubtedly  bring  a  bill  in  chancery  for  an  ixy'unction  to  stay  waste ;  and  if 
they  consent  to  the  felling  and  sale  of  timber,  joint  with  the  tenant  for  yean 
and  the  ultimate  remainderman  in  fbe  in  an  agreement  therefor,  by  which  the 
proceeds  are  to  be  equally  divided  between  them,  and  expressly  covenant  to 
bring  no  bill  for  injunction,  they  are  clearly  liable  for  a  breadi  of  trusty  as  for 
an  alienation  of  part  of  the  inheritance.  The  tenant  for  years  and  remainder- 
man in  fee  are  also  liable,  having  notice  of  the  breach  of  trust  and  reaping 
the  benefits  of  it.  If  it  is  a  breach  of  trust,  and  the  trustee  convey  the  estate, 
a  court  of  equity  is  not  to  sit  still,  and  let  others  profit  by  the  spoil  Per  Lord 
King,  ManseU  v.  JianseU,  1  P.  Wms.  6T8 ;  2  Abr.  £q.  747.  And  these  parties 
are  equally  liable,  whether  the  trustee  commits  any  positive  act,  or  is  merely 
guilty  of  laches  in  not  performing  the  trust,  and  bringing  a  biU  for  ix^junction. 

Upon  these  grounds,  where  waste  has  been  committed  by  the  partioolar 
tenant  and  the  remainderman  in  fee^  and  the  timber  sold,  and  after  the  death 
of  the  fonner  the  estate  vests  in  his  son,  to  preserve  whose  remainder  trustees 
were  appointed ;  the  son  nuiy  maintain  a  bill  in  equity  against  the  remainder- 
man in  fee  for  restitution  of  the  amount  which  he  received  from  the  sale  al- 
though the  waste  was  committed  when  the  plaintiff  had  neither  jus  in  re  nor 
Jta  ad  renij  before  he  was  in  rerum  natura.  If  timber  were  blown  down  by 
accident,  or  cut  by  a  stranger  or  by  the  tenant  for  life  alone,  it  seems,  the  pro- 
perty of  it  would  vest  in  the  remainderman  in  fee.  This  is  a  legal  right,  with 
which  equity  will  not  interfere.  But  wherever  a  legal  right  is  acquired  or  ex- 
ercised by  fhiud  or  collusion  contrary  to  conscienoe^  equity  will  enjoin  it  or 
decree  compensation.  Hence  in  this  case  it  will  interfere,  on  account  of  the 
mutual  agreement  between  the  tenant  for  life  and  the  remainderman.  €kKr^ 
V.  OoUofiy  Dick.  183. 
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standing  in  the  same  sitoation,  or  at  least  clotbed  with  the  Persona  for 
same  powers,  as  a  trustee  to  preserve  contingent  remain-  who^jimc- 
ders.     In  limitations  of  copyholds  of  inheritance,(a)  for  in-  ti<»  gnatei 
stance,  the  estate  to  trustees  to  preserve  contingent  remain- 
ders  is  frequently  omitted,  it  being  well  known  that  the  estate  r«onQT 

of  freehold  in  the  lord,  if  not  sufficient  for  all  *purposes,(6)  *■        -^ 

is  so  at  least,  as  against  the  tortious  destruction  of  the  contin- 
•gent  remainders,  by  the  person  having  the  particular  es- 
tate.(c)[l]     It  has  also  been  settled,  that  a  dormant  surren- 

(a)  These  observations  are  only  applicable  to  those  copyholds  where  the  ten- 
ant has  a  right  to  cut  timber. 

{b)  JfUdmay  v.  Etmgerford,  2  Tern.  243.  LoveU  v.  lAmO,  3  Atk.  12,  J)o9 
T.  Martin,  4  T.  R.  64. 

(c)  Lane  v.  Fanndl,  1  BoE  Rep.  238.  Gilb.  on  Ten.  266.  Frogmorton  ▼. 
Wharry,  2  BL  Rep.  T28.  3  Wils.  126,  144.  Mabergham  ▼.  Vincent,  4  Bro.  0. 
C.  353.     2  Tea  jun.  204. 

[1]  Blackatone's  aooonnt  of  copyholds  is  as  ibllowB :  **  There  is  one  species 
of  estates  at  will  that  desenres  a  more  particular  regard  than  any  other;  and 
that  is^  an  estate  held  by  copy  of  court-roll:  or,  as  we  usually  call  it^  a  copy- 
hold estata  This,  as  was  before  observed,  was  in  its  original  and  ibundation 
nothing  better  than  a  mere  estate  at  will.  ,  But,  the  kindness  and  indulgence 
of  suocessive  lords  of  manors  having  permitted  these  estates  to  be  enjoyed  by 
the  tenants  and  their  heirs,  according  to  particular  customs  established  in  their 
leBpeetive  districts ;  therefore,  though  they  still  are  held  at  the  will  of  the  lord, 
and  so  are  in  general  expressed  in  the  court  rolls  to  be,  yet  that  will  is  quali- 
fied, rastrained  and  Hmited,  to  be  exerted  according  to  the  custom  of  the 
manor.  This  custom  being  suffered  to  grow  up  by  the  lord,  is  looked  upon  as 
the  evidence  and  interpreter  of  his  will;  his  will  is  no  longer  arbitrary  and 
precarious ;  but  fixed  and  ascertained  by  the  custom  to  be  the  same,  and  no 
other,  that  has  time  out  of  mind  been  exerdaed  and  declared  by  his  ancestors. 
A  oopyhold  tenant  is  therefore  now  fhll  as  properly  a  tenant  by  the  custom  aa 
a  tenant  at  will ;  the  custom  having  arisen  ftom  a  series  of  uniform  wills.  And 
therefore  it  is  rightly  observed  by  Calthorpe,  that  *  copyholders  and  customary 
tenants  difl^  not  so  much  in  nature  as  in  name;  for  although  some  be  called 
oopyholders,  some  customary,  some  tenants  by  the  virge,  some  base  tenants, 
some  bond  tenants^  and  some  by  one  name  and  some  by  another,  yet  do  they 
aU  agree  in  substance  and  kind  of  tenure ;  all  the  said  lands  are  holden  in  one 
general  kind,  tiiat  is,  by  custom  and  continuance  of  time;  and  the  diversity  of 
tbeir  names  doth  not  alter  the  nature  of  their  tenure.* 

"  Almost  every  oopyhold  tenant  being  therefore  thus  tenant  at  the  will  of 
the  lord  according  to  the  custom  of  the  manor ;  which  customs  differ  as  much 
as  the  humour  and  temper  of  the  respective  ancient  lords  (from  whence  we  may 
aoooont  for  their  great  variety),  such  tenant,  I  say,  may  have,  so  far  as  the 
custom  warrants,  any  other  of  the  estates  or  quantities  of  interest,  which  we 
have  hitherto  considered,  or  may  hereafter  consider,  and  hold  them  united  with 
this  customary  estate  at  wilL  A  copyholder  may,  in  many  manors,  be  tenant 
in  fbe-flimple^  in  foe-tail,  for  life^  by  the  curtesy,  in  dower,  for  yeaca,  at  suffer- 
•noe  or  on  conditiflft:  subject  however  to  be  deprived  of  these  estates  upon 
the  ooncurranoe  of  those  carcumstances  which  the  will  of  the  lord,  promulgated 
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Persons  for      deree  of  a  copyhold  (that  is  a  person  to  whom  a  surrender 

whomlnjmio-  ^  Diade,  on  condition  to  perform  the  will  of  the  surrenderor,) 

tion  granted,    has  an  estate  sufl&cient  to  support  the  contingent  remainders 

of  the  surrenderor's  will,  without  the  interposition  of  the  trus- 

by  immemorial  custom,'  has  declared  to  be  a  forfeiture,  or  absolute  determi- 
nation of  those  interests;  as  in  some  manors  the  want  of  issue  male,  in  others 
the  cutting  down  timber,  the  non-payment  of  a  fine,  and  the  like.  Yet  none, 
of  these  interests  amount  to  a  freehold;  for  the  freehold  of  the  whole  manor 
abides  always  in  the  lord  only,  who  hath  granted  out  the  use  and  occupation, 
but  not  the  corporeal  seisin  or  true  legal  possession,  of  certain  parcels  thereof, 
to  these  his  customary  tenants  at  will. 

"  The  reason  of  originally  granting  out  this  complicated  kind  of  interest,  so 
that  the  same  man  shall,  with  regard  to  the  same  land,  be  at  one  and  the  same 
time  tenant  in  fee-simple  and  also  tenant  at  the  lord's  will,  seems  to  have  arisen 
from  the  nature  of  villenage  tenure ;  in  which  a  grant  of  any  estate  of  freehold, 
or  even  for'yeors  absolutely,  wajs  an  immediate  enfranchisement  of  the  villein. 
The  lords  therefore,  though  they  were  willing  to  enlarge  the  interest  of  their 
villeins,  by  granting  them  estates  which  might  endure  for  their  lives,  or  some- 
times be  descendible  to  their  issue,  yet  not  caring  to  manumit  them  entirely, 
might  probably  scruple  to  grant  them  any  absolute  freehold ,  and  for  that 
reason  it  seems  to  have  been  contrived,  that  a  power  of  resumption  at  the  will 
of  the  lord  should  be  annexed  to  t^ese  grants,  whereby  the  tenants  were  still 
kept  in  a  state  of  villenage,  and  no  freehold  at  all  was  conveyed  to  them  in 
their  respective  lands:  and  of  course,  as  the  freehold  of  all  lands  must  neces- 
sarily rest  and  abide  somewhere,  the  law  supposed  it  still  to  continue  and 
remain  in  the  lord.  Afterwards,  when  these  villeins  became  modem  copy- 
holders, and  had  acquired  by  custom  a  sure  and  indefeasible  estate  in  their 
lands,  on  performing  their  usual  services,  but  yet  continued  to  be  styled  in 
their  admissions  tenants  at  the  will  of  the  lord, — ^the  law  still  supposed  it  an 
absurdity  to  allow,  that  such  as  were  thus  nominally  tenants  at  will  could  have 
any  freehold  interest;  and  therefore  continued  and  now  continues  to  determine, 
that  the  freehold  of  lands  so  holden  abides  in  the  lord  of  the  manor,  and  not  in 
the  tenant ;  for  though  he  reaUy  holds  to  him  and  his  heirs  for  ever,  yet  he  is 
also  8€Ud  to  hold  at  another's  will.  But  with  regard  to  certain  other  copy- 
holders of  firee  or  privileged  tenure,  which  are  derived  from  the  ancient  tenants 
in  villein-socage,  and  are  not  said  to  hold  at  the  wiU  of  the  lord^  but  only  aecordr 
ing  to  the  custom  of  the  manor^  there  is  no  such  absurdity  in  allowing  them  to 
be  capable  of  enjoying  a  freehold  interest :  and  therefore  the  law  doth  not 
suppose  ihe  f^-eehold  of  such  lands  to  rest  in  theJord  to  whom  they  are  holden, 
but  in  the  tenants  themselves;  who  are  sometimes  called  cuett^ftary  freekoidenf 
being  allowed  to  have  a  freehold  interest,  though  not  a  freehold  tenure. 

*'  However,  in  common  cases,  copyhold  estates  are  still  ranked  (for  the  re»> 
sons  above  mentioned)  among  tenancies  at  will ;  though  custom,  which  is  the 
life  of  the  common  law,  has  establislied  a  pennanent  property  in  the  copyhold- 
ers, who  were  formerly  nothing  better  than  bondmen,  equal  to  that  of  the  lord 
himselfj  in  the  tenements  holden.  of  the  manor;  nay,  sometimes  even  superior; 
for  we  may  now  look  upon  a  copyholder  of  inheritance,  with  a  fine  certain,  to  be 
little  inferior  to  an  absolute  freeholder  in  point  of  interest^  and  in  other  re- 
spects, particularly  in  the  clearness  and  security  of  hia  title,^  be  frequently  in 
a  better  situation."    2  Blackstone's  Ck>mm.  p.  U7. 
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tees  for  that  purpo6e.(a)    Again,  where  the  whole  legal  estate  Penons  for 
in  &e  is  vested  in  trustees,  it  has  been  established  that  there  ^o^ii^'tuio- 
is  no  necessity  for  any  preceding  estate  of  freehold,  thcU  legal  ^^^  granted. 
estate  being  sufficient  to  support  the  contingent  limitations  :{b) 
it  may  therefore  be  considered  as  established  that  these  per- 
sons are  competent  to  sustain  a  suit  for  an  injunction  to 
stay  waste.    With  respect  to  copyholds,  however,  it  would 
be  advisable,  both  in  wills  and  settlements,  to  insert  a  limita- 
tion to  trustees  to  preserve  contingent  remainders ;  as  however 
competent  the  estate  of  the  lord,  or  dormant  surrenderee, 
may  be  to  preserve  contingent  remainders,  it  does  not  follow 
that  it  would  be  as  clearly  the  duty  of  those  persons,  as  it  is 
of  trustees  appointed  to  preserve  contingent  remainders  of 
freehold  estates,  to  interpose  actively  to  prevent  waste.(c) 

An  injunction  will  also  be  granted  to  restrain  a  *purchaser  Purcimser  in 


who  has  obtained  possession  before  payment  of  the  purchase  poasewion  he- 
money,  fifom  cutting  timber.(d[)[l]     This  case  will  be  more  drpwd^w. 
properly  noticed  hereafter  under  the  head  of  trespass. 


[♦209] 


(a)  Cfaler.  Gale,  2  Ooz.  136. 
(h)  Foame,  C.  R.  303.  et  seq. 

(c)  10  Ves.  282. 

(d)  Oroekford  y.  Altacander,  16  Ves.  138. 


[1]  Bat  such  an  Injnnction  onght  not  to  be  granted  unless  the  vendor  bring 
his  suit  to  sabject  the  land  to  the  payment  of  the  purchase  money;  and  unless 
he  charge  the  defendant  with  committing  waste  in  such  a  manner  as  to  render 
the  land  an  incompetent  security.     ScoU  y.   Wharton,  2  H.  &  Mun.  25. 

"The  Tendor  of  real  estate,"  says  Kent,  "has  a  lien,  under  certain  circum- 
stances, on  the  estate  sold,  for  the  purchase  money.  The  vendee  becomes  trus- 
tee to  the  vendor  for  the  purchase-money,  or  so  much  as  remains  unpaid ;  and 
the  principle  is  /bunded  in  natural  equity  and  seems  inherent  in  the  English 
equity  jarispradence.  This  equitable  mortgage  will  bind  the  vendee  and  his 
heirs  and  volunteers,  and  all  other  purchasers  from  the  vendee,  with  notice  of 
the  ezistenoe  of  the  vendor's  equity.  Prima  fade  the  lien  exists  without  any 
specific  agreement  for  that  purpose,  and  it  remains  with  the  purchaser  to  show 
that,  from  the  circumstances  of  the  case,  it  results  that  the  lien  was  not  intend- 
ed  to  be  reserved,  as  by  the  taking  other  real  or  personal  security,  or  where 
the  object  of  the  sale  was  not  money,  but  some  collateral  benefit.  In  Machreth 
V.  Syrrwns,  15  Ves.  Sep.  393,  Lord  Eldon  discusses  the  subject  at  large,  and 
reviews  all  the  authorities ;  and  he  considers  this  doctrine  of  equitable  liens  to 
have  been  borrowed  from  the  text  of  the  civil  law ;  and  it  has  been  extensive- 
ly recognized  and  adopted  in  those  United  States.  It  has  been  a  question 
much  diBcuased  as  to  the  &cts  and  circumstances  which  would  amount  to  the 
taking  of  secori^  from  the  vendee,  so  as  to  destroy  the  existence  of  a  lion.  In 
several  cases,  it  is  held  that  taking  a  bond  flxHn  the  vendee  for  the  purchase 
money,  or  the  unpaid  part  of  it^  affected  the  vendor's  equity,  as  being  evidence 
that  it  was  waived ;  but  the  weight  of  authority  and  the  better  o|nnion  is,  that 
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Penonsibr 

and  against 
whom  injuDO- 
tion  granted. 

Ix^junction  in 
case  of  execu- 
tory devise. 


Lord  Hardwicke,  in  Bobmson  y.  Littan,{a)  expreeaed  an  opi- 
nion that  in  the  case  of  an  executory  devise,  the  heir  at  law 

(a)  3  Atk.  209.    S.  C.  8  Yin.  Ab.  4*75. 

taking  a  note,  bond,  or  covenant,  from  the  vendee,  for  the  payment  of  the  mo- 
ney, is  not  of  itself  an  act  of  waiver  of  the  lien,  for  such  instroments  are  only 
tile  fiduciary  evidence  of  the  debt     Taking  a  note,  bill  or  bond,  with  distinct 
security,  or  taking  distinct  security  exclusively  by  itself  either  in  the  shape  of 
real  or  personal  property  from  the  vendee,  or  taking  the  responsibility  of  a* 
third  person,  is  evidence  that  the  seller  did  not  repose  upon  the  lien,  but  upon 
the  independent  security,  and  it  dischargee  the  Hen.    Taking  the  deposit  of 
stock  is  also  a  waiver  of  the  lien ;  and  notwithstanding  the  decision  of  the  man* 
ter  of  the  roUs  in  Grant  v.  Jf»2Zs,  holding  that  a  bill  of  exchange  drawn  by  the 
vendee,  and  accepted  by  him  and  his  partner,  did  not  waive  the  lien;  the 
sounder  doctrine  and  the  higher  authority  is,  that  taking  the  responsibility  of 
a  third  person  for  the  purchase-money  is  taking  the  secunty  and  extinguishes 
the  lien.    It  has  also  been  decided  by  the  Supreme  Court  of  the  United  States 
after  a  Aill  examination  of  the  question,  and  upon  grounds  that  will  probably 
command  general  assent,  that  the  vendor's  lien  cannot  be  retained  against  cre- 
ditors holding  under  a  bona  fide  mortgage  or  conveyance  from  the  vendee,  nor 
against  a  subsequent  purchaser  without  notice.    The  lien  will  prevail,  howerer, 
against  a  judgment  creditor  of  the  vendor,  intervening  between  the  time  of  the 
agreement  to  convey,  and  receipt  of  the  consideration  money,  and  the  actual 
conveyance.    Under  these  circumstances,  the  vendor  is  justly  considered  in  tiie 
light  of  a  trustee  for  the  purchaser.    But  in  that  ofae  an  intervening  mortgagee 
or  purchaser  for  a  valuable  consideration,  and  without  notice^  would  be  pre- 
ferred."   See  4  Kent's  Com.  151,  152,  163,  154,  and  authorities. 

"It  has  been  sometimes  suggested,"  says  Judge  Story,  "that  the  origin  of 
this  lien  of  the  vendor  might  be  attributed  to  the  tacit  consent  or  implied  agree- 
ment of  the  parties.  But^  although  in  some  cases,  it  may  be  perfectly  reason- 
able to  presume  such  a  consent  or  agreement,  the  lien  is  not,  strictly  speaking, 
attributable  to  it^  but  stands  mdependently  of  any  such  supposed  agreement 
On  other  occasions,  the  lien  has  been  considered  as  a  natural  equity,  having 
its  foundation  in  the  earliest  principles  of  courts  of  equity.  Thus  it  has  been 
broadly  contended  that,  according  to  the  law  of  all  nations,  the  absolute  do- 
minion over  property  sold  is  not  acquired  by  the  purchaser  until  he  has  paid 
the  price,  or  has  otherwise  satisfied  it,  unless  the  vendor  has  agreed  to  trust 
to  the  personal  credit  of  the  buyer.  For  a  thing  may  well  be  deemed  to  be 
unoonsdentlously  obtained  when  the  consideration  is  not  paid.  The  true  ori- 
gia  of  the  doctrine  may,  with  high  probability,  be  ascribed  to  the  Soman  law, 
flY)m  which  it  was  imported  into  the  equity  jurisfnndenoe  of  England.  By  the 
Roman  law,  the  vendor  of  property  sold  had  a  privilege  or  light  of  priority  of 
payment  in  the  nature  of  a  lien  on  the  property  for  the  price  for  which  it  was 
sold,  not  only  against  the  vendee  and  his  representatives,  but  against  his  cre- 
ditors, and  also  against  subsequent  purchasers  from  him.  For  it  was  a  rule  of 
that  law,  that  although  the  sale  passed  the  title  and  dominion  in  the  thing 
sold,  yet  it  also  implied  a  condition  that  the  vendee  should  not  be  master  of 
the  thing  so  sold  unless  he  had  paid  the  price,  or  had  otherwise  satisfied  the 
vendor  in  respect  thereof  or  a  personal  credit  had  been  given  to  him  without 
satis&ction.  The  rule  was  equally  applied  to  the  sale  of  movable  and  im- 
movable property ;  and  equally  applied,  whether  there  had  been  a  delivery 
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ought  to  be  restrained  from  committing  waste,  until  tlie  Pereons  for 
contingency  took  place  upon  which  the  devised  estate  was  ^hom^rnjunc- 

tioD  granted. 

of  possession  to  the  yendee  or  not  If  there  was  no  sacfa  delivery  of  poows- 
sion,  then  the  render  might  retain  the  property  as  a  pledge  until  tiio  price  was 
paid.  If  there  was  such  a  deliveiy  of  possession  then  the  vendor  might  follow 
the  property  into  the  hands  of  any  person  to  whom  it  had  been  subsequently 
passed,  and  reclaim  it,  or  the  price.  The  dose  analogy,  if  not  the  absolute  iden- 
tity between  the  English  and  Roman  law,  on  the  same  subject,  seems  to  de- 
monstrate a  oommon  origin,  although  in  Eugland  the  lien  is  ordinarily  confined. 
to  cases  of  the  sale  of  immovables;  and  it  docs  not  extend  to  movables 
where  there  has  been  a  transfer  of  possesion.  Tlicre  are,  however,  some  ex- 
ceptions from  the  doctrine  in  each  law,  founded  upon  the  same  general  princi- 
ple, but  admitting  of  some  diversity,  in  respect  to  its  practical  appUcation.** 
Btory's  Kq.  Juris,  sees.  1220,  1221,  1222.    See  also  ib.  sea  1217,  note. 

The  following  are  the  principal  American  authorities  on  this  subject  :>* 
A  vendor  of  land  who  has  conveyed  by  deed,  has  a  lien  in  equity  upon  the 
land  ior  the  payment  of  the  unpaid  purchase  money,  against  the  vendee  or 
purchasers  from  him  with  notice.  Boss  v.  Whitson^  6  Ycrg.  60.  Outlon  v. 
JiitchM,  4  Bibb,  239.  Evbank  v.  PoaUm,  5  Uon.  287.  WMU  v.  Casanavt,  1 
Uarr.  t  John.  106.  Ghiadin  v.  Ferguson^  4  Harr.  &  John.  522.  Graves  v. 
M'OaH^  1  Call,  414.  Galloway  v.  HamitUm^  1  Dana,  576.  Hundley  v.  Lyons^ 
5  Mun£  342.  Wynne  v.  Alaion,  1  Dev.  Eq.  163.  Henderson  v.  Stevfort,  4 
Hawks,  256.  Watson  v.  WeUs,  5  Conn.  Rep.  468.  Greenup  v.  Strong,  1  Bibb, 
590.  Meek's  heirs  v.  Ealy,  2  J.  J.  Marsh.  330.  Voorhies  v.  Instone,  4  Bibb, 
354.  Garson  v.  Green,  1  Johns.  Ch.  Rep.  308.  JDayley  v.  Greenleaf,  7  Wheat 
46,  60.  Clark  v.  Hunt,  3  J.  J.  Marsh.  557.  Jioberts  v.  Salisbury,  3  Gill  k 
Johns.  425.  Blight's  heirs  v.  Banks,  6  Monroe,  198.  Kenny  v.  Collins,  4  Litt. 
289.  EuLanky.  Foston,  6  Monroe,  287.  Fskridge  v.  M'Clure,  2  Yerg.  84 
Edxoards  v.  Bohomaum,  2  Dana,  99.  Batcher  v.  Hatcher,  1  Rand.  53.  Contra ; 
EUghCs  heirs  v.  Banks,  6  Monroe,  199.  Ducker  v.  Gray,  3  J.  J.  Marsh.  163. 
£(jkoards  v.  Bohannon»  2  Dana^  99.  Taylor  v.  Adams,  Gilmer,  329.  Warner 
T.  YanAktyne,  3  Paige,  513.  Champion  y.  Brown,  6  Johns.  Ch.  Rep.  402. 
Graham  v.  McCampbeU,  1  Meigs'  Rep.  62.  Gunn  v.  Chester,  6  Ycrg.  295. 
Johnson  v.  Cawihom,  1  Dev.  t  Batt.  32.  Harper  v.  Williams,  I  Dev.  k  Batt 
379.  Shearatz  v.  Nieodemus,  7  Yerg.  1.  Wilson  v.  Graham's  «cV.,  5  Mun£ 
297.  Greenup  v.  Strong,  1  Bibb,  690.  Clark  y.  Hunt,  3  J.  J.  Marsh.  659. 
Johnson  v.  Thompson,  4  J.  J.  Marsh.  382.  Eskridge  v.  M'Cktrey  2  Yerg.  85. 
White  v.  WUliaTns,  1  Paige,  602.  Garson  v.  Green,  1  Johns.  Ch.  Rep.  308. 
Coxy.  Fenwick,  3  Bibb,  183.  JEskridge  v.  M'Clure,  2  Yerg.  84.  Fowler  v. 
Bvst,  2  A.  K  Marsh.  296.  Garson  v.  Green,  1  Johns.  Ch.  Rep.  308.  High  v. 
Batte,  10  Yerg.  186.  Cole  v.  Scot,  2  Wash.  141.  Brown  v.  GUman,  4  Wheat. 
265,  590.  Wragg's  rep's,  v.  Comptroller  General,  2  Desau.  609.  Clark  v. 
Bunty  3  J.  J.  Marsh.  559.  HaUock  v.  Smiih,  3  Barb,  a  C.  Rep.  267.  Wood- 
ward  V.  Woodward,  7  B.  Mon.  Rep.  116.  Fierce  v.  Gates,  7  BUckC  Rep.  162. 
Budd  T.  Busti,  1  Harr.  Rep.  69.  Bradley  v.  Bosley,  1  Barb.  126.  Brush  v. 
Kinsley,  14  Ohio  Rep.  20.  Mayham  v,  Coovnbs,  14  Ohio  Rep.  428.  WhUe  v. 
Stover,  10  Ala.  Rep.  441.  Roper  v.  McCook,  7  Ala.  Rep.  318.  Martin  v.  Lun- 
die,  6  Ala.  Rep.  427.  (See  American  Chancery  Digest  by  Waterman,  vol  3, 
p.  477.) 
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Persons  for      to  vest.[2]    Iti  that  case,  the  testator  devised  to  his  soii(a)aTid 
wifoiiHn"an<>   ^^  ^^^^  i  ^ut  if  he  should  Dot  attain  twenty-one,  and  die 

tion  granted. 

(fl)  Ilis  eUest  son.  10  Vcs.  282,  n. 


[2]  Rents  and  profits,  as  well  as  the  estate  itself  may  bo  given  by  way  of 
executory  devise.  Jiogers  v.  BosSj  4  Johns.  Ch.  Rep.  388.  The  rents  and 
profits  may  accumulate  in  the  hands  of  the  heir  at  law,  for  tho  benefit  of  the 
executory  devisee,  until  tho  vesting  of  the  estate.  Or  the  court  may,  if  neces- 
sary, appoint  a  receiver  for  that  purpose.  75.  Tho  heir  at  law  may,  in  such 
case,  be  considered  as  a  trustee,  when  it  becomes  necessary  to  carry  the  inten- 
tion of  tho  testator  into  effect  lb.  By  a  devise  of  all  the  rest  and  residue 
of  the  real  estate  of  the  testator,  the  rents  and  profits,  from  tlic  testator's  death 
to  the  tune  of  the  vesting  of  the  estate,  will  pass ;  and  whoever  takes  the  legal 
estate,  in  the  meantime,  will  be  answerable  for  the  rents  and  profits.  Jb, 
Where  the  executory  devisee  was  illegitimate,  and  it  did  not  appear  that  the 
testator  had  any  lawful  heir,  and  no  person  appeared  to  claim  the  inheritance, 
the  executor  of  the  testator,  who  had  taken  possession  of  the  real  estate,  and 
was  appointed  guardian  of  tho  executory  devisee,  and  received  the  rents  and 
profits,  fi'om  tho  death  of  the  testator  to  the  happening  of  the  event  on  which 
the  estate  was  to  vest:  was  held  accountable  for  them  to  tiio  executory  devisee. 
Jb, 

In  case  of  an  executory  devise,  tho  estate  descends  tfll  the  contingency 
happens,  or  passes  by  a  general  residuary  devise.  Trustees  hold  for  the  bene- 
fit of  the  heir.  So  where  there  is  a  prior,  particular  interest,  which  terminates 
before  tho  happening  of  such  contingency,  the  heirs  take  the  intermediate  pro- 
flt&  If  such  profits  are  bequeathed,  tho  heirs  take  them  aa  trustees.  Pay*a 
case,  Cro.  Eliz.  878.  Jlaytcardv,  Staling fletty  1  Atk.  422.  Bopkinav.  Ecpkins^ 
Cas.  Temp.  TaL  44.  Stephens  v.  Stephens,  lb.  228.  Fogers  v.  Hass,  4  John. 
Cha.  388. 

A  person  to  whom  an  executory  devise  is  made  may  ai^ign  or  devise  his 
Interest.  It  will  also  pass  by  descent.  Pinbury  y.  Elkin,  1  P.  Wms.  663. 
Goodright  v.  Searle,  2  Wils.  29;  IN.  Y.  Rev.  St.  725;  2  Saun.  388,  k.  n. 

In  the  great  case  of  TheUusson  v.  Woodford^  (4  Yes.  227;  11,  112,)  it  WM 
settled  that  there  was  no  limited  number  of  lives  after  which  an  executory 
interest  may  vest  Tliere  may  be  an  indefinite  number  of  concurrent  lives, 
and  yet  the  limitation  is  in  fact  dependant  only  upon  the  life  of  tho  survivor. 
Tho  object  may  be  merely  accumulation,  and  no  interest  given  to  tlie  parties 
£>r  whose  lives  such  accumulation  is  to  take  place ;  and  the  limitation  will  be 
good,  if  made  after  any  number  of  lives  in  being,  and  twenty-one  years,  and 
tho  usual  period  of  gestation,  afterwarda  In  this  case,  the  devise  was  made 
by  A.  to  the  trustees  in  foe,  to  receive  the  profits  for  the  lives  of  all  his  sons 
and  grandsons  bom  in  his  life,  or  living  en  vetiire,  &c.  at  his  death,  and  invest 
them  in  other  lands.  Upon  the  death  of  the  last  of  these  descendants,  the 
lands  to  be  conveyed  to  the  branches  of  tho  respective  families  of  the  sons, 
who  would  then  bo  tlio  heirs  male  of  the  bodies  of  tiie  eons. 

In  New  York,  by  the  Revised  Statutes,  an  accumulation  of  rents,  to.  must 
commence,  cither  on  the  creation  of  the  estate  whence  they  arise,  for  the  bene- 
fit of  an  infant  then  living,  and  to  end  upon  his  coming  of  age;  or  within  the 
time  prescribed  for  the  vesting  of  expectancies,  and  only  during  the  minority 
of  those  interested.    Whenever  tho  power  of  alienation  is  validly  suspended, 
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without  issue,  then  he  gave  the  lands  to  his  daughters,  and  Penons  for 
directed  they  should  be  sold,  and  the  money  divided  among  JJljo^ijunc- 
them.     The  son,  who  wanted  three  quarters  of  a  year  of  *«»  granted, 
twenty-one,  was  restrained  from  cutting  down  timber,  and 
that  injunction  made  perpetual.(a)[8] 

Lord  Eldon  also,  in  the  case  of  Stansfield  v.  Habergham,{b) 
stated  it  to  be  the  known  doctrine  of  the  court,  that  where 
there  is  an  executory  devise  over,  even  of  a  legal  estate,  the 
court  will  not  permit  the  timber  to  be  cut  down ;  more  es- 
pecially not,  if  an  executory  devise  of  a  trust  estate.  In  that 
case,  indeed,  it  did  not  become  necessary  to  *establish  the  [*210] 

general  doctrine  by  decision,  as  the  testator  had  directed  a 
conveyance  to  be  made,  which  would  have  been  of  such  a 
nature  that  the  heir  would  have  been  tenant  pour  autre  vie, 
and  the  court  must  have  inserted  a  limitation  to  trustees  to 
to  preserve  contingent  remainders,  after  the  limitation  to 
him.[l]  An  injunction  was  therefore  on  that  ground  contin- 
ued, to  restrain  him  from  cutting  timber. 

(a)  So  stated  hy  Lord  Ilardwicke,  1  Dick.  210. 
(fr)  10  Ves.  273. 

ibe  rents,  Ac.  go  the  next  presumptive  owner.  1  N.  Y.  Kev.  8l  726.  See 
Van  Y.  VaO,  4t  Paige,  317. 

[3]  The  principle  in  all  these  cases  is  the  same,  to  wit:  that  he  who  holds 
an  estate  subject  to  anotheFs  interest  therein,  shall  not  bo  permitted  wanton- 
ly to  impair  that  interest. 

[1]  The  New  York  Revised  Statutes  provide  that  where  a  remahider  in  fee 
shall  be  limited  upon  any  estate  which  would  be  a4judgc|4  a  feo  tail  according 
to  the  law  of  the  estate,  as  it  existed  before  the  abohtlon  of  entails,  the 
remainder  shall  be  valid  as  a  contingeot  limitation  upon  a  fee,  and  shall  veet 
in  possession,  on  tlie  death  of  the  first  taker,  without  issue  living  at  tlie  time 
of  his  death.  2  R  a  3d.  ed.  p.  9,  sec.  4.  It  is  further  declared  that  when  a 
remainder  shall  be  Umited  to  take  effect  on  tlie  death  of  any  person 
without  heirs,  or  heirs  of  his  boily,  or  without  issue,  tlie  words  heirs  or  tssue 
shall  be  construed  to  mean  heirs  or  issue  living  at  the  deatli  of  the  person 
named  as  ancestor.  lb.  secL  22.  It  is  fnrtlier  provided  that  where  a  future 
estate  shall  be  limited  to  heirs,  or  issue,  or  children.  posUiuroous  children  shall 
be  entitled  to  take  in  the  same  manner  as  if  living  at  the  death  of  their  parent; 
and  if  the  future  estate  be  dependuig  on  the  contingency  of  the  death  of  any 
person  without  heirs,  or  issue,  or  children,  it  shall  be  defeated  by  the  death  of 
the  posthumous  child.  lb.  p.  XI,  see.  30,  31.  In  Yirginia^  by  statute  in 
1810,  and  in  Mississippi  by  the  revised  code  of  182i,  p.  458,  and  in  North 
Garoltna  by  statute  in  1827,  (N.  C.  B.  S.  vol.  1,  259,  622.)  the  rule  of  construe- 
tion  of  devises  as  weU  as  deeds,  with  contingent  limitations  depending  upon  the 
dying  o(  a  person  witliout  lieirs  of  the  body  or  issue,  or  issue  of  the  body,  or 
children,  was  declared  to  be  that  the  limitation  should  take  effect  on  sudi 
dying  without  heirs  or  issue  living  at  the  time  of  the  death  of  the  ilrst  taker, 
or  bora  within  ten  months  thereafter.    4  Kent's  Com.  279,  280. 
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Persons  for  The  above  case  of  Robinson  y.  Litton,  contains  an  observa- 

wiiom^njunc-   ^^^  ^^  Lord  Hardwicke,  which  has  been  frequently  cited, 

tion  granted,    that  "  though  the  point  had  never  been  detennined,  he  should 

in^ni  en  ventre  ^^^®  ^^  scruple  to  grant  an  injunction  in  favor  of  a  child  en 

sa  mere.  ventre  sa  mere."    There  are  other  dicta,  both  by  himsell(a) 

and  Lord  Somers,(i)  to  the  same  effect ;  and  it  seems,  though 

Lord  Hardwicke  was  not  aware  of  the  circumstance,  that  an 

injunction  had  been  actually  granted  by  Lord  Keeper  Bridg- 

man.  to  an  infant  en  ventre  sa  mere,  to  stay  waste.(c)[2] 

(a)  Barnard,  Ch.  Rep.  275. 

(6)  Prec.  Chan.  50. 

(c)  LvMeraXs  case^  cit.  Prec.  Chan.  50. 

[2]  On  principles  of  natural  justice,  no  reason  can  bo  assigned  why  an  infant 
en  venire  ea  mere  shall  not  be  entitled  to  the  same  right  as  a  child  previooslj 
bom.  The  civil  law,  (Inst  lib.  2,  tit.  13,  Domat.  b,  2,  tit  1,  sec.  1,  part  6,) 
without  discrimination,  confers  on  him  every  beneficial  interest ;  and  tlie  com- 
mon law  generally  regards  him  with  the  same  indulgence.  It  entitles  him  to 
a  share  under  the  statute  of  distributions.  He  might,  at  common  law,  take 
by  descent  to  the  exclusion  of  the  next  heir;  and  according  to  Lord  Coke,  tlie 
estate  was  allowed  to  vest  in  such  heir  until  his  birth.  Plowd.  315 ;  3  Co. 
61 ;  Hob.  222  ;  Dyer,  106.  In  pursuance  of  the  same  doctrine,  ho  might  be 
Touched  to  warranty;  and  an  action  for  detaioment  of  diarters  might  ba 
brought  for  him  as  heir.  An  infant  en  venire  sa  mere  has  been  considered  in- 
dependency  of  the  statute  of  William  3,  as  in  actual  existence  fbr  many  pur- 
poses, according  to  the  maxim  of  the  civil  law,  posfkumcus  pro  naio  kabetur, 
1  Vesey,  86 ;  5  Term  Rep.  49 ;  4  Yes.  jun.  241,  242,  322,  325,  334>  336. 
*^I  know  of  no  argument,"  says  one  of  the  English  judges,  (Grose,  J.,  in  Lan- 
cashire y.  Lancashire)  "  founded  on  law  or  natural  justice  in  favor  of  the  child 
who  is  bom  during  his  father's  hfe,  that  does  not  equally  extend  to  a  posthu- 
mous child ;  and  in  a  case  reported  in  2  H.  Black.  400,  the  court  go  so  &r  as 
to  say  that  it  is  now  settled  that  an  infjant  en  ventre  sa  mere  sliall  be  considered 
generally  speaking  as  bom  for  all  purposes  for  his  own  benefit  In  that  case^ 
Ch.  J.  Eyre  observed,  "  that  an  infant  en  venire  sa  mere  came  clearly  witliin 
the  description  of  a  diild  living  at  the  time  of  his  father's  death."  See  Stedr 
fast  y.  NicoO^  3  John.  Cns.  18. 

See  Jarman  on  Wills,  ed.  1845,  yol.  3,  p.  103,  etseq.  ;  Doe  y.  Clark^  2  H.  B 
379;  Clarice  y.  Bake,  3  B.  C.  C.  321 ;  Cooper  v.  Fiyrhes,  2  B.  C.  C.  63 ;  Free- 
mantle  y.  Freemanile,  1  Cox,  248 ;  RawUns  y.  HatoUns,  2  Cox,  426 ;  Trover  y. 
Butts,  1  SinL  &  Stu.  181 ;  Whitelock  v.  Ileddon,  1  Bos.  k  Pull.  243 ;  BenneU  y. 
Honeytpood,  Amb.  708 ;  Roper  ou  Leg.  Am.  ed.  1848,  vol.  1,  p.  43,  et  seq^  and 
cases  cited;  2  Willlnms  on  Exra.  Am.  ed.  1841,  p.  797,  et  seq.,  and  cases 
cited ;  HUliard's  Law  of  Real  Prop.  2d  ed.  vol  1,  p.  521 ;  4  Kent,  248 ;  Swift 
y.  DufieU  5  Serg.  k  Rawle,  88 ;  MarselHs  y.  Thdthimer,  2  Paige,  85;  Vingtey 
y.  JHngley,  5  Mass.  Rep.  535 ;  Burke  v.  Wilder,  1  H'Cord's  Cha.  651 :  Armm- 
stead  v.  Dangerfield^  3  Mun.  20 ;  Aik.  Dig.  94 ;  Perway  v.  Powedt  2  Deyereox 
A  Battle's  Eq.  Rep.  312;  Halt  y.  Hancock,  16  Pickering,  265;  N.  Y.  Rev. 
Stat  3d  ed.  vol.  2,  p.  11,  sees.  30,  31 ;  Jb,  p.  9,  sea  3. 

It  is  now  settled,  according  to  the  dictates  of  oommon  aenae  and  humanity, 
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Applications  between  coparceners,  joint-tenants,  and  ten-  Persons  for 

ants  m  common  for  injunctions  agamst  committing  what  whom  injunc- 
tion granted. 

that  a  chQd  en  ventre  aa  Tnere,  for  all  parposea  for  his  own  benefit,  is  considered  Coparceners, 
as  absolutely  bom.    He  takes  by  descent — under  the  statute  of  distributions —  joint  tenants 
is  entitled  to  the  benefit  of  a  charge  for  raising  portions  for  children — ^maj  be  ui^  tenants  in 
executor — have  a  guardian  assigned — in  executory  devises,  is  a  life  iu  being —  coamaa, 
may  be  youched  in  a  common  recovery.     In  a  dovise  to  children  or  grand- 
children, the  prima  facie  intention  will  include  a  child  en  ventre  sa  mere^  unless 
it  appears  by  particular  expressions  in  the  will  that  the  testator  intended  the 
oontraxy,  and  confines  it  to  children  then  bom.    In  WaUis  v.  Ilodaon^  2  Atk. 
Rep.  117,  the  truo  and  just  rule  is  laid  down  by  Ix)rd  Hard  wick,  who  observes 
that  the  principal  reason  he  went  on  in  the  question  before  him  was,  that  the 
plaintiff  was  en  ventre  sa  mere  at  her  brother's  death,  and  consequently  a  person 
in  rerutn  natara;  that  both  by  the  rules  of  the  common  law  and  civil  law  she 
was  to  all  intents  and  purposes  a  child  as  much  as  if  bom  in  her  father's 
lifetima    A  child  in  the  womb  of  the  mother  is  under  the  protection  of  the 
law,  and  possesses  all  the  privUegos  of  a  living  being.    See  Boukher  v.  Duffidd^ 
5  Serg.  k  Rawle,  40. 

In  the  case  of  MaraeOis  v.  ThaJhimTr,  2  Paige  Rop.  35,  the  court  says :  "It 
is  at  this  day  a  well  settled  rule  of  law,  relative  to  successions,  and  to  most 
other  cases  in  relation  to  infants,  that  a  child  en.venire  samere^  m  to  every  pur- 
pose where  it  is  for  the  benefit  of  the  child  is  to  be  considered  in  ease.  Thus 
m  jDoe  Y.  Clarke,  2  Hen.  Black.  Rep.  399,  where  the  devise  was  to  every  child 
of  C.  which  should  be  liviifg  at  the  time  of  his  death,  a  posthumous  child  of  C. 
was  held  entitled  under  the  devise.  In  MiSer  y.  Turner,  1  Yes.  sen.  85,  a 
IK)6thumous  diild  was  held  entitled  under  a  provision  in  the  marria^  articles 
for  every  cbUd  who  should  be  living  at  the  death  of  the  father,  k  the  follow- 
ing cases  the  same  rule  is  recognized.  Hole  y.  Hale,  Free,  in  Oh.  60 ;  Beale  v. 
Beale,  1  P.  Wms.  245 ;  NirrOiby  v.  Strang,  ib.  342 ;  Bwrdet  v.  Bopegood,  ib.  486  ; 
BawUns  t.  BeoffUne,  2  Cox  Ca.  425  and  ThdiusMn  v.  Wood/ord,  4  Yes.  227.  In 
IVower  y.  Buttf,  1  %m.  k  Sta  Rep.  181,  Sir  John  Leach  went  still  farther,  and 
lield  that  under  a  bequest  to  all  the  children  of  a  nephew  of  the  testatrix  bom  • 

in  her  lifetime,  a  child  of  the  nephew  en  ffentre  ea  mere,  at  the  death  of  the 
testatrix,  and  which  was  not  bom  until  several  months  after,  was  included,  and 
was  entitled  to  an  equal  portion  with  the  other  children.  It  was  for  some  time 
donbted  whether  such  a  child  could  take  a  contingent  remainder  before  its 
birth.  That  question  was  finally  settled  by  the  decision  of  the  house  of  lords 
in  which  Lord  Chancellor  Somers  took  the  lead  against  the  decisions  which 
bad  been  previously  made  on  this  subject  by  the  king's  bench  and  common 
pleas.  It  is  now  the  settled  law,  both  in  England  and  here,  that  the  infant 
after  conception,  bat  before  its  birth,  is  in  esse  for  the  purpose  of  taking  the 
remainder  or  any  other  estate  or  interest,  which  is  for  the  benefit  of  the  infant 
Skdfast  v.  yiooU,  3  John.  Cas.  18 ;  Swift  v.  Duffidd,  5  Sei^g.  &  Rawle,  38.  The 
broad  and  nnqoallfied  language  which  has  been  used  by  some  of  the  judges, 
has  indnced  the  appellant^s  counsel  to  suppose  the  unborn  child  was  to  be  con- 
sidered in  existence  for  every  purpose  whatever,  whether  for  its  own  benetlt 
or  that  of  others.  That  it  may  be  considered  in  exist«nce  for  the  benefit  of 
others  in  some  cases  may  perhaps  be  admitted ;  as  in  the  case  mentioned  by 
Boiler,  justice,  (4  Yes.  323)  of  an  estate  given  to  a  third  person  during  the  life 
of  an  In&nt  en  ventre  ea  mere.  But  it  must  bo  nx)oUected  that  the  existence 
of  the  infiutt  ^  ^  ^^^  person  before  birth,  is  a  fiction  of  law,  for  the  purpose 


210—2  INJUNOTIONS  TO  STAT  WASTE. 

Persons  for      would  be  considered  waste  between  landlord  and  tenant,  are 
wiionf^njunc-  ^^^  frequent.     And  though  the  commission  of  waste  in  these 
tion  granted,    cases  must  often  occur,  as  a  person  in  that  relation  is  more 
likely  to  take  that  liberty  than  a  common  tenant :  yet  the 
instances  in  which  this  application  had  been  made  are  few ; 
and  in  those  it  has  always,  unless  attended  with  peculiar 
Where  reftiaed  circumstances,  been  refused.(a)    The  principle,  as  observed 
by  Lord  Eldon,  would  lead  to  *the  most  inconvenient  results; 
if  tlie  court  were  to  interfere  on  the  ground  of  waste,  it  must 
apply  that  principle  throughout,  and  grant  the  whole  equi- 
table relief,  as  for  instance,  to  prevent  the  felling  trees  plant- 
ed for  omament.(6)[l] 

(a)  16.  Yea.  131.     Goodwyn  v.  ^ray,  2  Dick.  667. 
(6)  IC  Vcs.  132. 
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of  providing  for  and  protecting  the  child,  in  the  hope  and  expectation  that  it 
will  be  born  alive  and  be  capable  of  enjoying  those  rights  which  are  thus  pre- 
served for  it  in  anticipation.  The  rule  has  been  derired  fliom  the  civil  law ; 
and  the  constant  struggle  in  tlie  courts  has  been  between  that  rale  and  certain 
principles  of  the  feudal  law  which  required  the  heir  to  be  capable  of  taking  an 
immediate  and  beneficial  interest  u  the  estate.  Especially,  under  the  statute 
of  distributions,  must  we  resort  to  the  civil  law  for  the  purpose  of  determining 
who  are  to  take  under  its  provisions.  Although,  by  the  ciyil  law  of  saoees- 
sions,  a  posthumous  child  was  entitled  to  the  same  rights  as  those  who  were 
bom  in  thtf  lifetime  of  the  decedent,  it  was  only  on  the  condition  that  they 
wore  bom  alive,  and  under  such  circumstances  Uiat  the  law  presumed  they 
would  survive.  The  rules  on  this  subject  are  found  in  Domat,  lo  the  Napoleon 
Code,  and  in  tlie  Civil  Code  of  Louisiana.  Children  in  the  mother's  womb  are 
considered,  in  whatever  relates  to  themselves,  as  if  already  bora ;  but  children 
bom  dead,  or  in  such  an  early  state  of  pregnancy  as  to  be  incapable  ol  living, 
although  they  be  not  actually  dead  at  the  time  of  their  birth,  are  considered  as 
if  they  had  never  been  bom  or  conceived.  Civil  Code  of  Louisiana,  artSL  28, 
29 ;  Code  Napoleon,  arts.  725,  966 ;  Domat  PreL  B.  tit  2,  sec  1,  arts.  4^  6,  6 ; 
Pt.  2,  lib.  2,  tit  1,  see.  1,  arts.  6,  7. 

[I]  It  is  said,  that  if  there  be  two  tenants  in  common  of  a  dore-houae,  and 
the  one  destroy  the  old  doves,  whereby  the  flight  is  wholly  lost,  the  other  may 
have  an  action  of  trespass  against  him.  So,  if  one  or  two  tenants  in  common 
of  a  park  destroy  all  the  deer.  So  wliero  there  are  tenants  in  common  of  a 
mill  and  privilege,  one  may  maintain  trespass  against  another  for  the  destmc- 
tion  of  the  mill.  So  where  A.  and  B.  own  a  mill,  and  B.  another,  below,  and 
B.  builds  a  dam  whereby  the  water  is  made  to  flow  back  upon  the  former 
mill,  A.  may  bring  an  action  ngninst  B.  Co.  Litt  200  a ;  Maddox  v.  Cfoddard, 
3  Shepl.  218 ;  Odiome  v.  Lyfard,  9  N.  IT.  Hop.  636. 

In  Maine,  ono  tenant  in  common  may  have  trespass  against  another  who 
prevents  him  firom  entering  or  occupying  tlie  land.  Maine  L.  1837,  442.  In 
the  i)amo  state,  if  one  tenant  commit  waste,  without  forty  days'  notice  to  the 
other,  he  is  liable  to  treble  damages  in  trespass.  In  Massachusetts  and  Michi- 
gan, there  shall  be  thirty  days'  notice.  The  same  penalty,  for  waste  commit- 
ted pendmg  a  process  for  partiti(»i.    In  North  Carolina,  one  tenant  may  have 
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Lord  King  expressed  himself  dissatisfied  with  a  case(a)  be-  Pereons  for 
fore  Lord  Cowper,  in  which  the  Earl  of  Chesterfield  being  ^^'^  "^*?''^ 

*      '  *='  whom  injunc- 

tion granted. 

(a)  Eoarl  of  Chesterfield  t.  Vinetj  dt  Hose.  305. 

an  action  on  tho  case  for  waste  against  another,  but  not  trespass,  either  against 
him  or  ono  claiming  under  him.  In  New  Hampshire,  one  tenant  may  bring 
aasamprat  for  trees  or  other  property  injured  by  the  other,  or  for  keeping  him 
out  of  poflocssion. 

It  is  said,  if  there  be  two  tenants  in  common  of  a  dwelling-house,  and  they 
seTerally  furnish  and  occnpy  diflerent  apartments,  one  co-tenant  has  no  right 
to  disturb  the  other  s  occupation  by  removing  his  fhmiture ;  and  trespass 
would  clearly  lie  for  such  removal  Keay  ▼.  Ooodwtn^  16  MassL  3  ;  1  Smith*B 
8t  137,  138;  MassL  Bev.  St  630;  Andtrs  ▼.  Meredith,  4  Dev.  A  B.  199;  we 
Causee  v.  Anders,  ib.  246 ;  Mich.  Rev.  St  497  ;  N.  H.  Rev.  St  358 ;  Hubbard  v. 
Skbbard,  3  ShepL  198 ;  Moody  v.  Moody,  ib.  205. 

In  Illinois  a  statute  provides,  that  for  assuming  and  exercising  exclusive 
ownership,  taking  away  or  de8tro}ing  the  common  property,  lessening  its 
▼alue,  injuring  or  abusing  it,  one  tenant  in  common,  &c.,  may  have  trespass  or 
trorer  against  another.    IlL  Rev.'Ik  474. 

It  was  held  in  an  ancient  case,  that  if  there  be  two  tenants  in  common  of  a 
wood,  and  the  one  leases  his  part  to  the  other  for  years,  if  the  lessee  cats 
down  trees  and  does  waste,  be  will  be  punished  for  a  moiety  of  the  waste, 
and  the  lessor  may  recover  a  moiety  of  tho  pkice  wasted.    3  Cruise,  356; 
Hoo.  71,  pi.  194. 

Bat  this  doctrine  seems  to  have  been  ov^ruled  in  a  subsequent  case,  (Jfar- 
iyn  T.  KnowUys,  8  T.  R.  145,)  in  which  it  was  held,  that  such  lessee  cannot  be 
regarded  as  standing  in  a  less  farorable  light  than  be  would  have  done  if  no 
lease  had  been  made ;  that  if  one  tenant  in  common  misuse  the  common  pro- 
perty, he  is  liable  as  for  a  misfeasance,  but  some  injury  must  be  done  to  the 
inheritaoce,  as  by  catting  trees  which  are  unfit  to  be  felled.  Otherwise  he 
does  nothing  more  tlian  take  the  fair  profits  of  the  estate.  In  this  case,  the 
trees  were  proper  to  be  cat,  and,  upon  this  ground,  it  was  distinguished  by 
counsel  from  the  case  m  Moore,  71,  pi.  194. 

In  many  of  the  states,  a  remedy  has  been  given  by  statute  for  one  tenant  in 
common  against  anotlicr,  who  commits  waste  upon  the  common  property. 

In  New  Jersey,  (1  N.  J.  L.  209,)  when  several  hold  lands  together,  and 
none  knows  his  or  her  several  part,  one  may  have  a  writ  of  wasto  against 
another ;  and  when  tho  suit  comes  to  judgment,  the  defendant  shall  be  requir- 
ed to  take  a  certain  part  of  the  land  to  be  assigned  by  the  sheriff  and  jury,  or 
giro  security  that  he  will  take  nothing  more  firom  the  land  than  the  other  ten- 
ants take.  If  the  defendant  elect  to  take  his  part  in  a  certain  place,  an  as- 
signment shall  bo  made  to  him  in  the  place  wasted,  making  no  allowance  for 
the  waste  done;  but  if  he  does  not  thus  elect,  or  if  the  amount  of  waste  ex* 
oeed  the  value  of  his  proportion  of  the  land,  the  plaintiff  shall  recover  dama- 
ges. 

In  Rhode  Island,  (R.  L  L.  199,)  a  tenant  in  common,  &a,  who  oommita 
waste,  forfeits  double  the  amount  of  the  waste  committed. 

The  general  rule  is,  that  the  possession  of  one  joint  tenant,  Ac,  is  tliat  of 
the  others  also ;  that  is,  tho  possession  of  one  is  not  adverse  to  the  title  of  tlie 
othetiB,  but  amicable  and  in  support  of  the  rights  of  all.    But  still  one  tenant  may 


211—1 


IXJUXCTIONS  TO  STAY  WASTE. 


Persons  for 
and  ngninst 
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tiou  granted. 


entitled  to  one-fourtli  of  an  estate,  and  Mr.  Viner  to  three- 
foutths,  the  latter  wished  to  cut  sorae  timber.  Lord  Cowper 
granted  an  injunction,  and  referred  it  to  a  master  to  see  what 
timber  was  fit  to  be  cut  down,  and  to  make  sale  thereof,  and 
the  money  to  be  paid  to  the  parties  according  to  their  inte- 
rests. Lord  King,  in  the  case  before  him,  refused  an  injunc- 
tion under  the  following  circumstances:  one  coparcener 
joined  with  her  husband  and  sister  in  a  letter  of  attorney  to 
sell  timber,  which  was  sold  accordingly ;  the  husband  dying, 
the  wife  brought  a  bill  to  restrain  the  purchaser  and  her  sis- 
ter from  cutting  down  the  timber ;  his  lordship,  however, 
said  that  since  the  other  sister  had  a  power  by  law  to  cut 
down  the  timber,  he  did  not  know  how  he  could  restrain  her: 
but  the  plaintiff  ought  to  make  a  partition.(a)[2] 


(a)  Pyaiy.  Winfidd,  Mose.  305. 


by  special  acts  disseise  another,  and  by  length  of  possession  gain  an  adveTse 
title.     1  Hilliard  on  Real  Prop.  586. 

[2]  An  estate  in  coparcenary  always  arises  from  descent  "At common 
law,"  says  Kent,  (4  Kenfs  Com.  366,)  'Mt  took  place  when  a  man  died  seised 
of  an  estate  of  inheritance,  and  left  no  male  issne  bnt  two  or  more  daughters, 
or  other  female  representatives  in  a  remoter  degree.  In  this  case,  they  all  in- 
herited equally  as  co-heirs  in  the  same  decree,  or  in  unequal  proportions,  as 
co-heirs  in  different  degrees.  Litt  sec.  241,  242.  They  have  distinct  estates 
with  a  right  to  the  possession  in  common,  and  each  has  the  power  of  aliena- 
tion over  her  particular  share.  Coparceners,  in  like  manner  as  joint  tenants, 
may  release  to  each  other,  and  if  one  of  them  conveys  to  a  third  person,  the 
alienee  and  the  other  coparceners  will  be  tenants  in  common,  though  tho  re- 
maining coparceners,  as  between  themselves,  will  continue  to  hold  in  copar- 
cenary. By  the  New  York  Revised  Statutes,  (vol  1,  p.  753,  sea  IT,)  persons 
who  taku  by  descent  under  the  statute,  if  there  be  more  than  one  person  en- 
titled, take  as  tenants  in  common,  in  proportion  to  their  re6pective  rights ;  and 
it  is  only  in  very  remote  cases,  which  can  scarcely  ever  arise,  that  the  rules  of 
the  common  law  doctrine  of  dissent,  can  apply.  As  estates  descend  in  every 
state  to  all  the  children  equally,  there  is  no  substantial  difference  left  between 
coparceners  and  tenants  in  common.  The  title  inherited  by  more  persona  than 
one,  is,  in  some  of  the  states,  expressly  declared  to  be,  tenancy  in  common,  as 
in  New  York  and  New  Jersey ;  and  where  it  is  not  so  declared,  the  eflbct  ia 
the  same ;  and  the  technical  distinction  between  ooparcenery  and  estates  in 
common,  may  bo  considered  as  essentially  extinguished  in  the  United  States.*' 

Tlie  English  statutes  of  31  and  32  Hen.  8,  relative  to  partition,  were  re- 
enacted  in  New  Jersey  in  1797,  and  in  Yirginia  in  their  revised  code,  (voL  1, 
ch.  98,)  and  in  New  York,  Feb.  6,  1788.  In  New  York  the  proceeding,  ac- 
cording to  Revised  Statutes,  (vol  2,  sec.  315,  332,)  is  to  be  commenced  at  law 
by  partition,  and  in  chancery  by  petition  or  bill.  See  Browntd  v.  Brmondlt  19 
"Wend.  Rep.  367  ;  Smith  v.  Sraiih,  1  Hoffinan's  Ch.  Rep.  606.  In  Maine  and 
Massachusetts  partition  may  be  effected  by  petition,  without  writ  Coek  r. 
Alkriy  2  Mass.  Rep.  462;   Mussey  v.  Scoiborfi,  15  Bfass.  Rep.  155;   Act  of 
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Tlie  few  exoeptions  which  have  been  made  to  this  rale  Penons  fi>r 
are  the  following.    In  the  case  of  Smallman  v.  OnionsJ^a)  ^homl^c. 

UongTMitod. 

(a)  3  Bro.  C.  C.  621.  Where  grani* 
ed. 


Maine,  1821 ;  Bev.  Stat  of  Mass.  1835,  part  3,  tit  3,  cb.  103.  In  OeorgiA,  niinoia 
and  Ohio,  partition  of  lands  in  joint  tenancy,  tenancy  in'conunon,  or  ooparoenaiy, 
may  be  effected  by  petition  to  the  covuts  of  law.  Prince's  Dig.  of  Stat  of 
Georgia^  ed.  183Y,  pi  641 ;  Reyieed  Laws  of  Illinois,  1833 ;  Statutes  of  Ohio, 
1831,  p.  541.  Courts  of  law  and  equity  in  Indiana,  have  concurrent  Jurisdio- 
tion  in  partition.  In  MisBouri,  the  mode  of  partition  is  by  petition  to  the  cir- 
cuit oourt  Bev.  Stat  1836.  In  New  Jersey,  the  substance  of  the  statute  of 
31  and  32  Hen.  8,  iias  been  adopted.     1  Green's  Bep.  271. 

The  provisions  of  tlie  New  York  Revised  Statutes  relating  to  the  partition 
of  lands,  tenements  and  hereditaments^,  held  or  possessed  by  joint  tenants  or 
tenants  in  common  appfy  to  actions  for  such  partition  brought  under  the  code, 

80  &r  as  the  same  can  be  so  applied  to  the  substance  and  subject-matter  of  the 
action,  without  regard  to  its  form.  (Code  of  1861,  section  448.)  The  old  suit 
in  equity  fibr  the  partition  of  lands  may  be  prosecuted  under  the  New  York 
code  by  summons  and  complaint..  The  New  York  supreme  court  possesses 
the  same  jurisdiction  and  tho  same  powers,  as  were  formerly  vested  in  the 
court  of  chancery.  (SeelAi^  of  184Y,  p.  323,  sec.  16.)  That  court,  both  in 
England  and  New  York,  has  long  possessed  a  jurisdiction  over  the  subject  of 
the  partition  and  sale  of  lands ;  and  its  power  to  decree  partition  has  long  been 
fully  recognizedi)y  our  statutes.    (2  nofiman's  Ch.  Pr.  160 ;  2  R.  S.  253,  sec. 

81  to  90.  .The  suit  in  equity  in  New  York,  for  the  partition  of  lands  was  for- 
medy  prosecuted  by  the  filing  of  a  bill  and  the  seizure  of  a  subpoena,  and  con- 
tibued  to  be  so  prosecuted  after  the  Revised  Statutes  were  passed,  and  up  to 
the  time  when  the  "act  relating  to  the  judiciary"  went  into  operation,  when 
the  entire  powers  and  jurisdiction  of  the  court  of  chancery  were  transferred  to 
the  supreme  court  (See  3d  Paige  Rep.  346 ;  2  ib.  387  ;  1st  ib.  416.)  When 
the  Code  of  Procedure  became  a  law,  the  supreme  court  lost  none  of  its  chan- 
cery jurisdiction.  It  is  true  that  the  distinction  between  actions  at  law  and 
suits  in  equity  was  abolidied ;  but  the  suit  in  equity  survived  in  the  form  of  a 
"  civil  action,"  prosecuted  by  summons  and  compliant 

In  Hassachusetts,  coparceners  may  have  partition  in  the  common  law  courts, 
which,  after  pixxxxxiiQgs  once  commenced  therein,  shall  retain  jurisdiction  of 
the  case.  Partition  may  also  be  made,  on  petition,  by  the  probate  court, 
through  oommissioners,  among  heirs  or  devisees^  and  those  claiming  under 
them,  after  public  notice  to  parties  interested.  The  proceedings  are  to  be  the 
same  as  in  case  of  partition  by  a  common  law  court,  unless  otherwise  directed. 
A  guardian  is  appointed  for  an  in&nt  or  insane  person.  If  an  heir  is  the  ap- 
plicant, partition  is  made  of  all  descended  land  which  he,  or  any  one  else  in- 
terested, requires ;  if  a  devisee,  of  all  which  he  holds  jomtly  with  others  daim- , 
ing  under  the  testator,  and  which  ho  or  any  other  devisee  requires  to  have  in- 
dttdod.  The  same  rule  applies,  where  one  holding  under  an  heir  or  devisee 
is  the  applicant  Partition  is  made  among  all  the  owners,  unless  a  part  con- 
sent otherwise.  If  any  portion  of  the  property  cannot  be  divided  without 
great  inoonvenienco,  the  whole  may  bo  set-off  to  one  or  more,  (males  being 
preferred  to  females,  and  elder  to  younger  sons,)  he  or  they  paying  an  equiva- 
lent ,*  till  which  payment^  the  partition  shall  not  be  established.  The  return  is 
recorded.    The  expenses  are  shared  by  the  parties  according  to  their  interests, 

70 
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Lord  Thurlow  granted  an  injunction  upon  affidavit,  that  the 
defendant  was  insolvent,  and  unable  to  pay  the  plamtifib  their 

and  execution  may  issue  to  recoyer  them.  No  partition  shall  be  made^  where 
the  shares  of  the  parties  are  in  dispute  between  them,  or  seem  uncertain,  de- 
pending on  the  construction  of  any  instrument,  or  other  questions  proper  fiira 
oonmion  law  court  Where  the  deceased  held  in  common,  his  estate  may  be 
divided  from  that  of  his  co-tenant,  before  partition  is  made  among  heirs,  Ac ; 
special  notice  being  first  giyen  to  such  co-tenant,  and  proceedings  suqwoded 
in  case  of  his  absence.  Partition  is  binding  on  heirs  and  devisees,  and  those 
oiftiming  under  them  -,  and  on  all  who  have  appeared  and  answered  or  assented 
to  the  proceedings,  or  have  been  duly  notified ;  but  upon  no  others.  Title 
under  such  partition  shall  be  held  apparenUy  good,  so  aa  to  give  one  a  claim 
for  improvemefUSf  if  evicted. 

In  Hame,  the  same  leading  provisions  are  enacted  as  in  Massadiusetts.  Ko 
petition  is  required ;  and  where  division  is  inconvenient,  the  whole  may  be  as- 
signed to  one  or  more^  preferring  males  to  females,  and  elder  to  younger  hein. 
No  conveyance  by  an  heir,  Ac.  shall  produde  the  probate  court  firom  malriiig 
partition.  A  reversion  or  remamder  expectant  upon  dower  may  be  divided, 
either  with  the  other  estate,  unless  in  case  of  dispute  or  uncertainty,  or  at  the 
termination  of  the  widow's  estate.  Where  the  estate  is  solvent,  and  has  a 
daun  against  one  of  the  heirs,  this  oonstltutes  a  lien  upon  his  share,  i»ior  to 
an  attachment  for  any  other  debt  The  administrator  is  required  to  secure 
such  daim  by  an  attachment     1  Smith,  239-43 ;  Me.  Rev.  St  383,  449. 

In  Rhode  Island,  partition  is  made  upon  the  application  of  all  parties  inters 
ested.  It  is  made  lyloi  \jo  the  respective  heirs,  unless  they  agree  upon  the 
shares.  The  reversion  of  the  widow's  dower  is  assigned  after  her  death,  in  the 
same  manner  as  it  would  have  been,  had  there  been  no  dower.   R.  I.  L.  224-7. 

In  Connecticut,  partition  is  made  by  the  probate  court,  unless  the  parties 
mutually  agree  upon  a  division,  and  present  the  same  in  writing,  under  hand 
and  seal,  to  the  court ;  which  agreement,  being  acknowledged  and  leocmled, 
shall  be  a  valid  settlement  The  diviabn  is  sudi,  aa  to  give  male  heirs  their 
part  in  the  real  estate,  so  fiir  as  the  estate  will  allow ;  but  if  convenience  so 
require,  the  females  shall  have  part  of  the  lands.  (Where  a  division  is  im^ao- 
ticable,  the  same  as  in  Maine,  fta)  The  dower  is  divided  at  the  end  of  the 
term,  if  ihen  remaining  undivided,  Devieeea  stand  on  the  same  footing  with 
heirs,  where  division  is  ordered  by  the  will,  and  no  one  appointed  to  make  it, 
or  the  party  appointed  fails  to  do  so.  Partition  may  be  made  where  a  jointp 
tenant,  Ac.  dies,  having  by  devise  limited  a  contingent  remainder  in  the  land. 
CJonn.  St  203-6  j  St  1840,  27-8.    See  BaoUer  v.  Gray,  14  Conn.  119. 

In  Yermont,  partition  may  take  place,  though  one  heir  has  alienated  his 
share.  If  a  division  is  impracticable,  the  whole  is  assigned  to  one  or  more,  (as 
above.)  If  the  deceased  held  in  common,  partition  is  first  made  of  his  whole 
interest  fix>m  that  of  his  co-tenant  Afl;er  dower  or  other  life  estate  terminates, 
partition  is  made  of  the  reversion.    Term.  Rev.  St.  294-7. 

In  Now  Hampshire,  the  proceedings  are  very  similar  to  those  in  Maine. 
The  dower  of  the  widow  shall  be  divided,  "  when  it  shall  have  reverted ;"  or, 
upon  request,  with  the  other  estate.  Where  a  division  is  impracticable,  the 
land  may  be  assigned  to  the  oldest  male  heir  or  devisee  alone,  or  to  any  (^the 
male  heirs  with  him ;  upon  their  refitting  to  accept  it,  or  if  there  are  no  males^ 
to  the  oldest  female  heir,  or  any  of  the  others,  with  hex^-^preferzing  always  the 
next  of  kin.    2  N.  H.  L.  344;  Rev.  St  334. 
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share  of  the  money  to  be  produced  by  the  sale  of  the  tim-  PeiwniBibr 

ber.    On  *the  ground  of  deatructumj  in  Sole  v.  Thoma$y{a)  whom^^mic- 

Uongnatod. 
(a)  t  Tea.  689. 

In  New  Jersey,  where  any  heir  is  a  minora  the  orphans'  oourt|  or  surrogate^ 
may,  on  aiq[>llcation,  order  partition.  So,  where  any  deyiaee  is  a  minor,  or 
dies  before  division,  leaving  a  minor  heir.  AUowanoe  shall  be  oaade  for  dam- 
age done  to  the  land  by  any  one  of  the  parties  sinoe  the  death  of  the  intestate, 
&C.  Provision  is  made,  similar  to  those  already  mentioned,  for  the  case  where 
a  division  is  impracticable.  By  a  later  act,  the  orphans'  court  may  order  par- 
tition among  any  joint  tenants,  ike.,  any  of  whom  are  minors ;  or,  if  a  division 
will  be  prejudicial,  a  sale  of  the  estate.  1  N.  J.  L.  1 '79-82 ;  lb.  1836-6,  395-6. 
See  Stale  v.  Bickey,  3  Haist.  50  ;  Si.  1840,  31. 

In  Delaware,  descended  lands  are  subject  to  partition,  unless  it  will  be  detri- 
mental. Where  there  is  a  tenant  by  the  curtesy,  or  in  dower,  partition  of  this 
part  of  the  land  is  postponed  till  the  termination  of  such  estate.  If  a  sale  takes 
place,  the  interests  of  these  parties  are  saved.  If  the  heirs  are  children  or  the 
issue  of  children,  one  share  is  assigned  to  each  child  or  grandchild,  Ac.  If 
children  and  the  iasae  of  children  deceased,  such  issue  represent  the  deceased 
parents^  and  the  shares  are  made  accordingly,  with  a  subdivision  of  a  share 
among  such  issue.  And  the  same  rule  is  adopted,  where  the  heirs  are  brothers 
and  sisters,  or  their  representatives;  making  iurther  subdivision,  if  necessary, 
to  give  each  party  &severcU  estate.  And  it  matters  not,  whether  the  deceased 
child,  &C.  whose  issue  claim,  died  before  or  since  the  intestate.  Any  heir,  or 
the  widow,  or  a  purchaser  fh>m  either  of  them,  may  apply  for  partition.  If 
ilie  freeholdera,  (comnussioners)  return  that  no  partition  can  be  made  without 
injxuy,  the  appraised  value  shall  be  distributed  instead;  and  the  whole  estate 
assigned  to  on«^  preferring  males  to  females,  and  older  to  younger  heirs,  and 
extending  the  aame  preference  to  the  issue  of  those  deceased.  A  similar  rule 
is  adopted,  where  a  partition  inio  the  requMe  nwrnhtfr  of  shairta  is  impracticable. 
But  a  party  having  chosen  one  part,  shall  not  choose  another,  except  under 
another  right,  until  all  the  rest  have  been  allowed  to  choose.  The  same  prin- 
ciples are  extended  to  the  case  of  any  mibdxoisiion^  which  is  wholly  or  partial^ 
impracticable.  The  asaignee  of  any  heir  has  the  right  of  the  latter  to  make  a 
ohoioe;  also  the  husband  of  a  female  heir.  If  no  one  will  accept  the  estate, 
it  shall  be  vM,  and  the  proceeds  paid  or  secured  to  the  respective  heirs.  The 
party  taking  the  whole  land  holds  it  dischai^ged  of  all  incumbrances  created  by 
the  other  heirs.  A  recognizance  taken  for  the  value  of  the  estate  is  a  para> 
mount  lien  upon  all  present  and  future  lands,  la  Partition  shall  be  made 
only  of  such  lands  as  were  in  possession  of  the  intestate  at  his  death,  or  have 
come  to  the  heirs  sinoe.  Provision  is  made  for  suspending  proceedings  in  the 
case  of  f?Mhor»fy.    Dela.  L.  316-26;  St.  1843,  489-91. 

In  Maiyland,  if  a  division  among  heirs  is  impracticable,  the  property  is  allot- 
ted to  the  oldest,  and,  if  he  declines,  to  the  next  in  age,  and  so  on.  If  none 
will  take  it,  it  is  sold ;  if  all  are  minors,  not  till  the  oldest  is  twenty-one.  The 
bond,  given  by  him  who  takes  the  whole,  is  a  Uen  on  the  land.  Where  an 
heir  assigns  his  interest^  the  assignee  may  ask  for  partitioq.  If  the  oldest  male 
it  an  in&nt,  the  oldest  female,  of  age,  may  elect  If  the  land  is  subject  to 
curtesy,  this  shall  be  first  set  off.  If  indivisible^  and  there  is  no  election,  there 
shall  be  a  sale,  free  from  curtesy,  and  tenant  shall  have  a  share  of  the  proceeds. 
So  one  having  any  life-estate.    Kd.  L.  "fSO-?. 


212—8  INJUNCTIONS  TO  STAT  WASTE. 

Peiaons  for  It  was  observed  in  a  recent  caae,  that  upon  the  oonstroo- 

whomLQjuno-  ^^^  which  had  been  given  to  the  statute  de  dcmis,  a  tenant 
ticms  granted,  in  tail  remained  with  the  same  unqualified  and  absolute 
Tenant  in  tail  Ownership  of  the  estate  which  he  had  before,  with  the  ex- 
ception of  restraint  upon  alienation  ;[2]  tenant  in  tail  is  at 

tenants  in  ooimnon,  in  special  cases,  as  where  the  defendant  was  sworn  to  be 
insolvent ;  and  Lord  Eldon,  in  the  subsequent  case  of  Eols  v.  Thomas^  1  Vesej, 
689,  and  of  Tufort  v.  Ihvortf  16  Vesej,  128,  admitted  the  propriety  and  neces- 
sity of  this  power  in  the  court  between  tenants  in  common  where  the  waste 
was  destructive  to  the  estate,  and  not  within  the  usual  and  legitimate  exerciae 
of  ez^ojment.  The  caro,  therefore,  of  the  exercise  of  this  power  nnist  rest  in 
sound  discretion ;  it  is  not  &  case  of  want  of  jurisdiction.  Here  is  a  bill  for  par- 
tition, and  pending  the  suit,  it  appears  to  be  extremely  fit  that  the  tenant  in 
common  in  possession  should  not  be  permitted  to  strip  the  land  of  its  timber. 
It  is  destructive  in  many  cases  of  the  value  of  the  estate,  and  not  consistent 
with  a  prudent  enjoyment  by  the  real  owner.  The  statute  of  Wm.  2,»  13  Edw. 
1,  ch.  22,  (Sess.  10,  ch.  6,)  gives  an  action  of  waste  by  one  tenant  in  common 
against  another.  It  is  therefore  an  injury  recognized  by  law,  and  the  remedy 
by  ii^unction  is  applicable  to  every  species  of  waste,  it  being  to  prevent  a 
known  and  certain  ii^juiy;  this  remedy  is  peculiarly  proper  and  appropriate 
pending  a  bill  for  partition  of  the  very  land.  It  comes  within  the  equity  of  the 
statute  (of  sess.  10,  ch.  50,  sec.  29J  which  prohibits  a  defendant  pending  a  suit 
for  the  land  from  making  waste^  and  directs  the  court  where  the  suit  is  pend- 
ing to  prevent  it. 

[2]  '*  The  statute  de  donis,''  says  Kent»  (4  Com.  12  et  «eg.)  "  took  away  th« 
power  of  alienation  on  the  birth  of  issue,  and  the  courts  of  justice  considered 
that  the  estate  was  divided  into  a  particular  estate  in  the  donee,  and  a  rerer- 
sion  in  the  donor.  Where  the  donee  had  a  fee-simple  before,  he  had  by  the 
statute  what  was  denominated  an  estate  tail ;  and  where  the  donor  had  but 
a  bare  possibility  before,  he  had,  by  oonstruction  of  the  statute,  a  reversion  or 
fee-simple  expectant  upon  the  estate  tail  Under  this  division  of  the  estate, 
the  donee  could  not  bar  or  charge  his  issue,  nor  for  de&ult  of  issue,  the  donor 
or  his  heirs,  and  a  perpetuity  was  created.  The  tenant  in  tail  was  not  chaige- 
'  able  with  waste,  and  the  wife  had  her  dower  and  the  husband  his  curteqr  in 
the  estate  tail  The  inconvenience  of  these  fettered  inheritances  is  as  strongly 
described,  and  the  policy  of  them  as  plainly  condemned  in  the  vmtings  of  Lord 
Bacon  and  Lord  Coke  as  by  subsequent  authors^  and  the  true  policy  of  the 
common  law  is  deemed  to  have  been  overthrown  by  the  statute  de  donis  es- 
tablishing those  perpetuities.  Attempts  were  frequently  made  in  parliament 
to  get  rid  of  them,  but  the  bills  introduced  for  that  purpose  (and  which  Lord 
Coke  says  he  had  seen)  were  uniformly  rejected  by  the  feudal  aristocracy,  bo* 
cause  estates  tail  were  not  liable  to  forfeiture  for  treason  or  felony,  nor  charge- 
able with  the  debts  of  the  ancestor,  nor  bound  by  alienation.  They  were  very 
oonducive  to  the  security  and  power  of  the  great  landed  proprietors  and  their 
femiliea,  but  very  injurious  to  the  indusby  and  commerce  of  tbe  nation.  It 
was  not  untU  TaUarum'a  case,  12  Edw.  IV.  that  relief  was  obtained  against  this 
great  national  grievance,  and  it  was  given  by  a  bold  and  unexampled  stretch 
of  the  power  of  judicial  legislation.  The  judges,  upon  oonsultation,  reaolred 
that  an  estate  tail  might  be  cut  off  and  barred  by  a  common  reooTery,  and  that 
by  reason  of  the  intended  reoompenae,  the  common  reoovery  waa  not  within 
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this  daj  considered  as  mudi  the  owner  of  the  estate  as  a  Penou  fi>r 
tenant  in  fee-simple,  and  as  such  may  do  what  he  pleases  ^bom^^joao- 
with  *the  buildings  and  timber  on  the  e8tate.(a)    According-  tion  granted, 
ly  a  gift  in  tail,  on  condition  that  the  donee  diall  not  com-  r*2l31 

mit  waste,  Has  in  all  times  been  considered  as  repugnant  and 
void  ;(&)  and  the  right  to  be  dispunishable  for  waste,  extends 
not  only  to  the  grantee  of  tenant  in  tail,  but  also  to  the  gran- 
tee of  such  grantee.(c)[l] 

(a)  3  Mad.  Bep.  532. 

(b)  MQdmay's  case,  €  Co.  41,  a.    Co.  Lit  27,  b. 
\c)  7  Bac  Ab.  260. 

the  raitramt  of  the  statute  <fa  dMv.  Co.  Litt  19  b.;  MiUbmay's  otue^  6  Co.  40; 
Mary  Ponimgk^iCM  com^  10  Co.  36.  These  lecoyeries  were  afterwards  taken 
noitice  of  and  indirBetlj  saactioned  by  several  acts  of  parliament,  and  have,  ever 
ainoe  their  apphoation  to  estates  tail,  been  held  as  one  of  the  lawfhl  and  estab- 
Ushed  asminiMiss  of  the  rsafan.  They  are  now  oonsidered  simply  in  the  light 
of  a  conyeyance  on  record,  inyented  to  gire  a  tenant  in  tail  an  absolute  power 
to  dispose  offals  estate,  as  if  he  were  a  tenant  in  fee-simple;  and  estates  tail  in 
Bng^d  ibr  a  long  time  past  have  been  redaoed  to  atanost  the  same  state,  eren 
beCbre  issue  bom,  as  conditional  fees  were  at  common  law  after  the  condition 
was  performed  by  the  birth  of  issue.  A  common  reooyery  removes  all  limita- 
tions upon  an  estate  tail,  and  an  absolute,  nnfettered,  pore  ibe«fanple  passes 
as  the  legal  effeol  and  operation  of  a  common  lecoveiy.  It  is  the  only  mode 
of  conyeyance  in  England  by  which  a  tenant  in  taQ  can  effectually  dock  the 
entail  J^he  conveys  by  deed,  he  conveys  only  a  hose  or  voidable  fte,  and  he 
wHl  not  ezdnde  his  heirs  per  formam  dom.  Bven  by  fine  he  only  ban  his 
taBoe,  and  not  sabseqnent  remainders.  He  conveys  only  a  hose  or  qualified 
fee,  thoogh  the  lemttndennan  wiU  be  barred  by  limitation  of  time,  as  a 
stranger  would  upon  a  fine  levied  with  prodamations.  It  is  the  common  re- 
oovery  only  that  passes  an  absolute  title.  MarHn  v.  Straehan^  6  Term  Bep. 
lot,  note.  In  Mtry  I^fr^inqtotCi  oue,  10  Co.  38,  Lord  Coke  says  that  the  judg- 
ment m  12  Sdw.  jy.  was  no  new  invention,  but  approved  of  by  the  reeolu< 
ti^ns  of  the  sages  of  the  law;  who,  'pevoelving  what  contentions  and  miachiefii 
had  crept  in  to  the  disquiet  of  the  law  by  these  ibttered  inheritances,  upon  con- 
■deration  of  the  act,  and  of  the  former  expootkm  of  it  by  the  sages  <tf  the  law, 
always,  after  the  said  act,  gave  judgment  that  in  the  esse  of  a  common  reco- 
veiy,  where  there  was  a  judgment  against  the  tenant  in  tail  and  another 
judgment  against  the  voudiee  to  have  in  value,  the  estate  should  be  barred.' " 
[1]  **  The  doctrine  of  estates  tail,"  says  Kent,  (4  Kent's  Com.  14,)  **  and  the 
complex  and  multifiurious  learning  connected  with  it,  have  become  quite  obso- 
lete in  most  parts  of  the  United  States."  In  Virginia^  Kentucky,  Tennessee, 
North  Oandina,  Indiana,  Georgia,  Mtsnasippi,  Alabama^  and  Michigan,  entail- 
ments are  exproariy  abolished,  or  estates  tail  dedared  to  be  estates  in  fee- 
simple.  In  South  Oaiolina  and  Louisiana,  they  never  existed;  while  in  other 
states  they  exist  in  a  qualified  degree.  In  Illinois,  Missouri,  and  Arkansas,  the 
donee  in  tail  takes  a  life  estate,  and  faia  issue  a  fee-simple.  In  New  Jersey, 
Oiiio^  and  Oonnecticat,  estates  tail  become  estates  m  fee-sun^  in  the  heirs  of 
the  original  owner.   In  Vermont,  the  coHStituiton  provides  that  the  legislature 
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There  is  a  case  which  has  frequently  been  cited  to  show 
that  this  doctrine  has  been  adopted  to  its  fullest  extent  in 
equity.  A  guardian  by  nature  cut  down  timber  to  the  ralue 
of  £7000,  or  £8000,  upon  the  estate  of  an  in&nt  tenant  in 
tail  who  lay  dying:  Lord  King  revised  an  injunction  be- 
cause the  guardian  had  a  right  to  make  what  advantage  she 
could  of  the  estate  for  the  in£uit[2]    After  his  death,  a  bill 


shall  regulate  entails  in  such  manner  as  to  prevent  perpetuities.  In  Pennsyl- 
Tania^  Maryland,  Massachusetts,  Maine,  and  Delaware,  estates  tail  maj  be 
oonyejred,  and  in  Rhode  Island  and  Virginia,  conveyed  or  devised  so  as  to  pass 
a  fee-simple.  "  Entailments^"  says  Kent,  (4  Kent's  Ck>m.  20,)  "  are  recom- 
mended in  monarchical  governments,  as  a  protection  to  the  power  and  influ* 
ence  of  the  landed  aristocracy;  but  such  a  policy  has  no  application  to  repu- 
blican establishments^  where  wealth  does  not  form  a  permanent  distinotion, 
and  under  which,  every  individual  of  every  fiunily,  has  his  equal  rights^  and  is 
equally  invited  by  the  genius  of  the  institutions  to  depend  upon  his  own  merit 
and  exertions.  Every  fieunily  stripped  of  artificial  supports  is  obliged  in  this 
country  to  repose  upon  the  virtue  of  its  descendanta^  for  the  perpetuity  of  its 
lame." 

[2]  Guardianship  by  nwriwre  is  said  to  apply  only  to  the  yoonger  ehildren 
who  are  not  heirs  apparent;  and  as  all  the  children  inherit  equally  in  this 
country,  it  would  seem  that  this  species  of  guardianship  has  become  obsolete. 
It  occurs  only  when  the  infimt  is  without  any  other  g^uardian,  and  it  belongs 
exclusively  to  the  parents,  first  to  the  fiither  and  then  to  the  mother.  It 
extends  only  to  the  peraon,  and  determines  when  the  in&nt  arrives  at  the  age 
of  fourteen,  in  the  case  of  both  males  and  females.  As  it  is  concurrent  with 
guardianship  by  nature,  it  is  in  efitet  merged  in  the  title  of  guardian  by  natoro 
Com.  Dig.  tit  Guardian,  2  Kent's  Com.  221. 

Power  and  authobity  of  Guabdiai^s. — Guardians  by  nature  at  common 
law,  had  neither  possession  or  control  of  the  estate  of  the  ward,  whether  r^al 
or  personal.  Ferkina  v.  Dyer,  6  Geo.  Rep.  401.  Vide  1  Jt^ms.  Ch.  Rep.  9a 
3  Pidc  Bfip.  213.  A  guardian  will  not  bo  permitted  to  expend  .upon  th% 
maintenance  and  education  of  his  ward,  more  than  the  income  of  the  estatei 
without  the  sanction  of  the  court.  Villard  v.  Chovinf  2  Strobbart's  Eq.  Bep. 
40.  A  guardian  has  the  right  to  collect  and  receive  money  due  to  bis  ward, 
on  a  bond  and  mortgage,  in  the  exercise  of  his  discretion  as  guardian.  JUvrng- 
8km  V.  Jonea^  Harr.  Cb.  R^.  165.  The  court  will  never  undertake  to  dictate 
to  the  gfuardian  of  a  ward,  to  whom  he  shall  lend  money,  nor  how  long  he  shall 
lend  it  to  a  particular  person.  The  investments  of  the  ward's  money  are  in  the 
guardian's  discretion,  as  they  are  upon  his  responsibility.  Gory  v.  CtnnKm^  3 
Iredell's  Eq.  Rep.  14. 

The  guardian  of  an  infimt  cannot  convey  the  real  estate  of  his  ward,  without 
the  authority  of  a  court  of  equity ;  nor  will  the  court  sustain  such  oonveyanoe 
made  either  by  the  infant  or  his  guardian,  though  the  in&nt  have  reodvod  the 
consideration  of  the  conveyance.  Antonidaa  v.  WaUing^  3  Green's  Ch.  Be|i.  43. 
But  in  the  absence  of  fraud,  the  infant  will  be  decreed,  upon  recovering  the 
land,  to  refund  the  consideration  money,  together  with  tlie  value  of  the  improve- 
ments on  the  land,  arising  fit>m  repairs  of  the  buildings  and  fences,  and 
manuring  the  land,  though  he  will  not  be  decreed  to  allow  the  value  of  new 
buildings  or  other  permanent  improvemenia   lb.   A  gaardiaa  having  personal 
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by  the'remaindenuan  for  an  account  against  his  assets  was  PenoM  for 

andagminst 
whom  ii\}QD(^ 

aecatity  far  a  debt  due  to  his  ward  may  exchange  that  penonal  for  real  aeco-  ^^^  granted. 

rity;  and  if  he  does  it  bona  fide  he  is  not  responsible  to  his  ward.    And  if  this 

real  flecarity-  ahonld  proye  insofficient,  the  ward  cannot  retort  to  the  sorotiea 

in  the  original  bond  for  the  debt     Chrigtmm  y.  WrigfUf  3  Iredell's  Eq.  Bep. 

549. 

A  guardian  or  execator  has  no  power  to  change  the  perKmai  property  of  an 
infant  into  realty.  If  it  is  done^  and  the  infont  dies  before  twenty-onei  a  ooort 
of  eqoity  oozuidera  it  as  personal  property,  and  will  direst  the  legal  title  out  of 
the  heirs-a^lAW,  and  vest  it  In  the  distributees.  Roberts  y.  Jackaon^  3  Yerger, 
t7.  Where  there  are  seyeral  guardians  of  an  infiuit's  estate,  tliey  may  act 
either  separately  or  in  conjunction.  They  are  jointly  responsible  for  joint  acts; 
and  each  is  separately  responsible  for  his  separate  acts  and  defitults.  Such 
guardians  having  with  a  surety  given  a  joint  and  several  bond  for  fiiithfnl  per- 
formaooe,  their  rights  and  duties  as  guardians  are  not  thereby  varied.  The 
statute  did  not  intend  to  place  joint  guardians  in  the  relation  of  sureties  for  each 
other.     Kyrby  v.  2Wn«r,  Hopkins,  30d. 

In  this  caso  the  ward  after  fuU  age  gave  a  separate  release  to  T.,  one  of  her 
guardians  who  had  not  her  property  in  possession,  reserving  her  right  sgainst 
A.  T.,  another  guardian  who  had  wasted  it  Held,  that  the  release  is  a  dis- 
diaige  in  fiivor  of  T.  and  of  the  surety,  so  fiur  as  T.  is  concerned.  But  the 
release  is  not  available  in  iavor  (^  A.  T. ;  and  the  surety  still  remains  liable  for 
A  T.'s  de&ults.  lb.  The  release  has  the  same  construction  in  regard  to 
sureties  as  in  regard  to  principals.  Jb,  The  maxim  of  the  common  law,  that 
a  release  of  one  joint  debtor  is  a  release  of  all,  is  not  applicable  to  oases  of  joint 
trusts,  where  the  party  released  was  not  in  default.  Ih.  In  this  case  the  suit 
was  dismissed  with  costs  against  the  guardian  T.,  who  was  released,  and  also 
against  the  representatives  of  D.,  another  guardum  who  had  never  acted.  Both 
A  T.  and  the  surety  were  declared  to  be  liable  for  the  amount  of  property 
reoMved  and  wasted  by  A.  T. ;  and  an  account  was  directed.    i&. 

Neither  statutory  guardian  or  prochma  ami,  has  a  right  to  commute  the 
d^bts  or  judgments  due  the  ward  or  infant ;  if  he  do,  he  is  responsible  for  the 
amount  and  interest  ForUt  v.  MUcheU,  I  J.  J.  Marsh.  441.  Whether  insol- 
vency of  a  debtor  constitutes  an  exception?  Quare.  lb.  Guardian  of  infont 
distributees  purchasing  a  slave  which  testator  had  mortgaged,  holds  him  for 
his  wacds^  subject  to  the  payment  of  the  mortgage  money  and  interest  Sudi 
guardian,  bemg  the  widow  of  the  testator,  after  having  disclaimed  the  right  to 
hold  the  slave  so  purchased  as  dower,  cannot  hold  him  as  such,  but  must  h(dd 
as  guardian.  SmUh  v.  Maanodi,  *l  Monroe,  60S.  A  guardian  in  socage  has  no 
right  to  surrender  a  lease  in  fee  belonging  to  her  wards;  neither  can  she  release 
her  freehold  estates  for  a  longer  period  than  during  the  probable  oontinuanoe 
of  such  guardianship.  Putnam  v.  RUdU/e,  6  Paige,  390.  Executon  being 
guardians  also^  may,  as  guardians,  retain  what  the  wards  are  entitled  ta 
akOby'M  ejfn.  v.  SMby,  6  Dana,  60. 

Where  the  legal  title  to  pn^^erty  is  in  a  trustee^  or  where  the  guardian  of  an 
infimt  has  a  complete  legal  control  over  the  property,  so  as  to  place  it  folly  in 
the  power  of  the  chancellor  as  tlie  general  guardian  of  in&nts,  the  court  may 
aanotion  the  acts  of  the  trustee  or  guardian,  although  not  strictly  legal,  if  the 
same  are  done  in  good  foith,  and  for  the  benefit  of  the  infont  i\i6ui»»  v. 
6  Fteige,  390.    An  infont^s  answer  by  his  g^oardian  is  not  evidones 
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dismiased,  because  it  was  said  the  tenant  in  tail  had  a  power 

against  him  beoanae  the  in&nt  is  not  Bwon.    K&niPs  adm^rs,  t.  TaamehiBt  6 
Gil]  ft  Johns.  1. 

Propertj  porchased  by  a  g^uardian  in  his  own  name  with  his  waid*B  monex 
stands  charged  with  the  same  trosla  as  did  the  money,  and  the  ward  on  com- 
ing of  age  may  elect  to  take  either.  OopUfiger  y.  Stokes^  1  Meigs'  Bep.  175. 
A  goaitlian  by  nature  has  only  the  care  and  custody  of  the  inlknt^s  person;  he 
has  no  control  whatever  over  his  property  real  or  personal  Mika  v.  Kaigilery 
10  Yerger,  10.  If  an  administratrix  settles  her  accounts  as  such,  in  which  ft 
balance  is  found  due  to  the  estate  of  the  intestate,  and  then  she  qualifies  as 
guardian  of  the  infimt  children  of  the  intestate,  and  reoeiyes  their  distribatiye 
shares  into  her  hands,  the  sureties  in  the  administration  bond  are  absolyed 
fh>m  the  claim  of  the  distributees,  and  the  sureties  in  the  guardian's  bond  are 
bound  to  them.    Meyers  y.  Wade^  6  Randolph,  444. 

A  guardian  cannot  apply  any  part  of  the  principal  of  the  infiint's  efitate  to 
his  education  or  maintenance,  without  the  previous  consent  of  the  court  ap- 
pointing the  guardian,  according  to  the  provisions  of  the  26th  section  of  the 
act  concerning  guardians.  lb.  The  provisions  of  the  Beviaed  Statutes  whidi 
authorizes  the  general  guardian  of  an  infimt  tenant  in  common,  with  the  con- 
sent of  the  court  of  chancery  to  agree  to  the  sale  of  the  estate  for  the  purpose 
of  making  partition,  does  not  authorize  the  guardian  to  sell  to  a  co-tenant,  but 
only  to  join  with  other  tenants  in  common  in  a  sale  of  the  joint  interest  in  the 
property.  la  the  maUer  of  Ckmgdon,  2  Paige,  566.  The  court  will  not  autho- 
rize the  guardian  to  join  a  sale,  except  on  the  report  of  a  master  that  such  sale 
is  necessaiy  and  proper.  And  the  g^utfdian  must  give  security  for  the  fiuthful 
performance  of  his  trust  on  such  sale,  and  to  bring  the  proceeds  of  the  infimt's 
share  into  court,  or  to  invest  and  account  for  the  same  as  the  court  shall 
direct    lb, 

A  guardian,  it  seems,  by  the  general  nature  of  his  trust,  is  entitled  to  the 
possession  and  care  of  the  personal,  and  to  the  rents  and  profits  of  the  real 
estate  of  the  in&nt  Omet  v.  Taimadge,  I  Johna  Ch.  Bep.  3.  But  he  has  no 
control  over  the  real  estate^  fhrther  than  concerns  the  rents  and  profits.  Nor 
over  the  proceeds  of  the  real  estate  vested  in  stocks.  lb,  A  guardian  ap- 
pointed out  of  the  state  of  New  York,  is  not  entitled  to  receive  fix>m  the  ad- 
ministrator in  that  state^  the  portion  or  legacy  of  the  infimt  But  to  acquire 
such  right,  he  must  be  appointed  in  that  state,  and  give  the  proper  security. 
Morrdl  v.  Dickey,  1  Johna  Gh.  Bep.  153.  A  chancery  guardian  may,  in  hk 
discretion,  sell  the  personal  property  of  his  ward  for  the  purpose  of  his  trust 
without  any  previous  direction  of  the  court  Fieid  v.  SchuffeUn^  *l  Johns.  Ch. 
Bep.  154.  Bo  he  may  lease  the  real  estate,  but  cannot  convey  it  absolutely, 
without  the  authority  of  the  court    lb. 

A  person  who  had  been  appointed  general  guardian  of  a  minor,  being  after^ 
ward  appointed  special  guardian  of  the  same  infimt,  before  partition  of  lands 
of  which  the  minor  was  a  part  owner,  and  the  usual  bonds,  with  sureties, 
bemg  given  upon  both  appointments ;  held,  that  the  ordinary  bond  of  the 
guardian  does  not  embrace  the  receipt  and  disposition  of  the  money  arising 
flrom  the  sale  of  lands,  it  having  been  paid  to  such  guardian.  Muir  v.  WOmm^ 
Hopkins,  512.  A  guardian  cannot,  by  his  consent,  bind  an  infimt,  unleas  his 
acts  are  deemed  by  the  court  of  chancery  beneficial  to  the  infimt  Rogers  v. 
Oruger,  *?  Johna  Bep.  667.  Equity  will  enforce  a  contract  of  an  infimt,  made 
for  his  benefit  by  his  guardian,  and  to  save  an  estate  otherwise  in  danger  of 
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OTer  the  inheritance,  and  the  guardian  might  exerciae  that  Penons  for 
power  in  any  manner  she  thought  proper.(a)[8]  whonfj^no- 


tiongnatod. 


(a)  SamO^a  eaae^  Mosd.  224.    For.  16. 


beli^  lost  Roberts  t.  TTtZKm,  3  Bibb,  597.  Bnt  it  iB  a  pow«r  to  be  ezercifled 
with  great  caation,  and  only  where  the  contract  is  manifestly  to  the  adyanta^^ 
of  the  infants     Ih. 

A  gnardian  cannot,  by  his  agreement,  set  aside  an  award  in  (avor  of  his  ward, 
imder  a  sabnuBsion  made  by  him.  Jrvine  y.  Orockett^  4  Bibb,  437.  A  gnar- 
dian  cannot  maintain  a  bill  to  reooyer  the  estate  of  his  wards  after  they  are  of 
age.  8itcer*9  Admr's.  y.  Hedges,  3  Dana,  439.  Where  a  guardian  entered 
into  a  contract  conoemiDg  lands  of  the  in&nt,  subject  to  be  ratified  by  the 
mfimt  on  bis  coming  of  age ;  and  on  coming  of  age,  he  filed  his  bill  renouno- 
ing  the  contract.  Held,  that  the  renunciation  could  not  be  recalled,  but  barred 
all  relief  under  the  contract.  Fbyd  v.  Johnson^  2  Litt  115.  By  the  appoint- 
ment of  a  second  guardian  in  the  room  of  a  former  one,  the  power  of  the 
former  to  receiye  and  disburse  moneys  on  account  of  the  ward  ceases ;  and, 
therefore,  -payments  made  by  him  in  depreciated  paper  money  to  the  subse- 
quent g^uardian,  are  not  subject  to  the  scale  of  depreciation.  WaOcer  y,  WaUierf 
2  Wash.  195. 

The  marriage  of  infants  or  wards  is  entrusted,  by  law,  to  the  father  or  guar- 
dian ;  and,  consequently,  settlements  made  by  infants,  through  the  father  or 
guardian,  are  binding.  Tabb  v.  Archer,  3  Hen.  k  Munf.  399.  A  guardian  of 
inlknt  parties  cannot  waive  any  benefit  to  which  in&nts  are  entitled  in  a  de- 
cree -,  and  it  is  error  to  make  a  decree  on  such  consent  Eite  r.  Bite,  2  Band. 
409.  If  the  tenor  of  a  guardian^s  bond  is  such  as  to  hold  him  accountable  for 
the  proceeds  of  the  real  estate  of  his  wards,  which  he  was  authorized  to  sell, 
the  manner  of  tlie  sale  is  immaterial.  If  it  be  even  by  verbal  contract,  and 
he  receives  the  money,  and  they  are  willing  to  confirm  the  sale,  he  and  his 
sureties  will  be  answerable  on  the  bond.  Johngon  v.  JohnsoiCs  IJHrs,  1  Dana, 
367.  Generally  those  acts  of  a  guardian  are  binding  on  the  infant  which  are 
for  the  infant's  benefit,  and  for  which  the  guardian  can  account  Ho  may, 
therefore,  in  a  suit  brought  for  the  benefit  of  his  wards,  execute  a  release,  in 
order  to  render  a  witness  competent  Capekart  v.  Admits.  ofBuey,  1  Hill,  409. 
The  act  of  1815.  relative  to  the  sale  of  infhnVs  estates,  does  not  confine  the 
remedy  of  the  infant  to  a  common  law  action  on  the  bond,  against  the  guar* 
dian  or  his  sureties,  for  a  breach  of  the  trust  Ouddebaek  v.  Kent,  6  Paige,  92.  It 
is  no  defbnoe  to  a  suit  upon  the  bond  of  a  guardian,  that  such  suit  has  been 
instituted  witliout  an  order  of  the  court  in  which  the  bond  was  taken,  direct- 
ing it  to  be  put  in  suit  But  where  sach  bond  has  been  taken  in  a  proceeding 
before  the  chancellor,  he  may,  by  order,  restrain  the  proceedings  thereon,  if  it 
has  been  prosecuted  improperly,  and  without  authority.  lb.  It  is  within  the 
general  powers  of  a  guardian  to  make  a  lease  of  the  lands  of  his  ward  and 
remove  incumbrances  therefh>m,  and  if  a  guardian  convey  certain  lands  of  bis 
ward  in  trust  to  secure  a  debt,  for  which  other  lands  of  the  ward  are  bound 
by  an  elegit,  and  thus  discharge  the  latter  fh>m  the  incumbrance,  a  court  of 
equity  will  sanction  the  contraot,  especially  if  it  appears  to  have  been  bene* 
flcial  to  the  ward.     Bonald^s  Heirs  v.  Berkley  ei  al,  1  Brockenbrough,  356.    If 


[3]  Courts  of  equity  exercise  a  vigilant  care  over  guardians  In  their  manage- 
ment of  the  property  of  infants.    It  will  carry  its  aid  and  protection  in  favor 
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Persons  for  The  well-known  tenure  so  general  in  Ireland^  by  leaae 

^omSJuno-  renewable  forever,  is,  in  that  country,  considered  so  much 

tion  granted. 

there  be  four  testamentary  guardians,  one  of  the  four  has  a  right  to  receive  a 

le^e'renewa^    legacy  for  the  ward  from  the  executor,  and  give  him  a  receipt  for  the  same. 

able  forerer.  ^^^  ^®  acquittance  to  him  is  good  without  requiring  a  joint  receipt  fix>m  all, 
And  on  the  same  principlei  if  the  characters  of  executor,  and  of  reoeiving 
guardian  be  united  in  the  same  person,  the  g^uardian  who  ohaiigea  himself  as 
executcMT.    Alston  t.  Mumford,  I  Brockenbrough,  266. 

Where  A.  administered  upon  an  estate,  and  became  guardian  for  several  of 
the  minor  heirs^  executing  separate  guardian  bonds,  and  the  heirs  filed  a  bill 
in  equity  against  him,  as  administrator  and  guardian.  Held,  that  A.'b  liabili- 
ties as  guardian  were  separate  and  independant ;  and  that  be  could  not  be 
pursued  in  the  same  suit  in  the  double  capacity  of  g^oardian  and  administrator. 
Wren  V.  Gaydem^  1  Howard,  365.  A  bill  cannot  join  a  demand  for  a  debt  due 
by  an  individual  as  an  administrator  or  guardian,  with  one  for  a  debt  due  by 
the  same  individual  in  his  private  capacity.  lb.  Where  two  executors  make 
a  joint  rotom  of  inventories  and  account  of  sales,  either  will  be  answerable  (or 
what  appears  thweon,  if  be  do  not  show  what  came  to  his  hands  of  the  other 
alone,  Qraham  v.  i>avtdMm,  2  Dev.  &  Batt.  165.  Where  the  same  person  is 
both  executor  of  an  estate  and  guardian  of  the  legatees,  it  is  proper  in  his 
accounts,  as  execut<»:  and  guardian,  to  credit  him  in  the  first,  and  charge  him 
in  the  second  with  a  legacy  given  to  his  ward.    lb. 


of  infants  so  fiir  as  to  reach  other  persons  than  those  who  are  goardians  strictly 
appointed.  If  a  man  intrudes  upon  the  estate  of  an  infimt^  and  takes  the  profits 
thereof  he  will  be  treated  as  a  guardian,  and  held  responsible  therefor  to  Ae 
infant  in  a  suit  in  equity.  2  Story's  Eq.  Juris,  sec.  1356,  citing  2  Eonbl. 
Bq.  B.  2,  pt.  2,  ch.  2,  sec.  1,  and  note/;  2  Fonbl.  Eq.  B.  1,  oh.  3,  sea  3, 
note  As. 

"  Guardians,"  says  Story,  (2  Story's  £q.  Juris,  sec.  1357,)  "  wiU  not oidinarilj 
be  permitted  to  change  the  personal  property  of  the  inihnt  into  real  property, 
or  the  real  property  into  personalty ;  since  it  may  not  only  aflfect  the  rights  of 
the  infant  himself  but  also  of  his  representatives,  if  he  should  die  under  age. 
But  guardians  may,  under  particular  circumstances,  where  it  is  manifestly  for 
the  benefit  of  the  infimt^  change  the  nature  of  the  estate;  and  the  court  will 
support  theur  conduct^  if  the  act  be  such  as  the  court  itself  would  have  done 
under  the  like  drcomstancee  by  its  own  order.  The  act  of  a  guardian,  in  sodi 
a  case,  must  not  be  wantonly  done ;  but  it  must  be  for  the  manifost  interest 
and  convenience  of  the  inftnt.  It  is  true  that  it  has  been  said  that  there  is  no 
equity  in  such  a  case  between  the  representatives  of  the  in&nt  Bnt^  never- 
theleas,  the  court  has  an  obvious  regard  to  the  circumstance  that  these  repre- 
sentatives may  be  afiected  thereby;  and  it  was  always  inclined  to  keep  a 
strict  hand  over  guardians,  in  order  to  prevent  partiality  and  misconduct.  For 
the  purpose  of  preventing  any  such  acts  of  the  guardian,  in  case  of  the  death 
of  the  in&nt  before  he  arrives  of  age,  from  dianging  improperly  the  rights  of 
the  parties,  who^  as  heirs  or  diBtribnteos  would  otherwise  be  entitied  to  the 
flmd,  it  is  the  constant  rule  of  courts  of  equity,  to  hold  lands  purchased  by 
the  guardian  with  the  infknt's  personal  estate,  or  with  the  rents  and  profits  of 
his  real  estate  to  be  personalty  and  distributable  as  such ;  and,  on  the  other 
hand,  to  treat  real  property  (as  for  example,  timber  cut  down  on  a  fee  simple 
SBtate  of  the  in&nt,)  turned  into  money,  as,  still,  for  the  same  purpose^  real 
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in  the  nature  of  perpetuity,  that  Lord  Bedesdale  refused  an  Penons  for 
application  for  an  injunction  to  restrain  a  tenant  from  cut-  whonfSjuno. 
ting  timber.     His  lordship  considered  that  the  whole  in-  ^o^  granted, 
heritance  was  bound  by  the  contract  for  renewal,  and  that 
without  a  special  contract,  the  lessee  had  no  interest  beyond 
the  performance  of  the  conditions  of  the  tenure.(a)    This 
determinatioD  proceeded  entirely  upon  the  peculiar  *local  [*214] 

nature  of  that  tenure,  and  would  probably  not  be  found 
applicable  to  the  case  of  a  tenant  holding  under  a  lease,  with 
covenants  for  perpetual  renewal  in  England,  where  this 
species  of  covenant,  though  neither  unusual  nor  illegal, 
is,  nevertheless,  regarded  by  the  courts  with  great  jeal- 
ousy.(5)[l] 

(a)  Cahjerty,  Cfason^  2  Scb.  ft  Le£  561. 

(p)  Hydey.  SJq/nner,  2  P.  "W.  196.  Redahaw  v.  Bedford  Level  Company,  1 
Eden,  349.  Lee  v.  Lord  Verwm,  5  Bro.  0.  0.  Ed.  TomL  10.  TriUon  v.  Foote, 
2  Cro.  C.  C.  636,  2  Cox,  1*74.  Baynham  y.  Guy'8  Hospital,  3  Ves.  295.  Eaton 
▼.  Lyian,  ib.  691.  Moore  y.  Foley,  6  Ves.  232.  Igguldeu  v.  May,  9  Ves.  325, 
n  East,  237,  2  N.  R.  449.  City  of  Ltmdm  v.  MUf(yrd,  14  Ves.  50.  WiUan  v. 
WiUan,  16  Ves.  72. 

estate.  Oa  these  aooonnts,  and  also  from  the  manifest  liazard  which  guardians 
must  otherwise  run,  it  is  oommon  for  them  to  ask  the  positive  sanction  of  the 
ooort  to  any  acts  of  this  sort.  And  when  the  court  directs  any  such  change 
of  property,  it  directs  the  new  investment  to  be  in  trust  for  the  benefit  of 
those  who  would  be  entitled  to  it  if  it  had  remained  in  its  original  state." 

[1]  In  England,  long  terms,  as  for  one  hundred  or  five  hundred  or  a  thou- 
sand years,  created  by  way  of  trust  to  secure  jointures,  and  raise  portions  or 
Bioney  on  mortgage  for  family  purposes,  and  made  attendant  upon  the  in- 
heritance, occupy  a  large  space  in  the  law ;  and  the  practice  prevails  of  keep- 
ing outstanding  terms  on  foot,  to  attend  and  protect  the  inheritance,  ailer  the 
pertbrmanoe  of  the  trusts  for  which  they  were  raised. 

It  has  been  stated  that  after  the  Conquest^  the  demesnes  of  the  lords  of  ma- 
nors were  generally  cultirated  by  their  villeins,  to  whom  small  portions  of 
lands  were  allotted  for  their  support  and  maintenance,  to  be  held  at  the  mere 
will  of  the  lord.  But  as  to  those  persons  whose  condition  was  free,  it  became 
customary  to  g^rant  the  lands  for  a  certain  number  of  years,  to  be  held  in  con- 
^deration  of  a  return  of  com,  hay  or  other  portion  of  their  crops,  by  which 
they  acquired  a  certain  interest  in  their  lands,  though  much  inferior  to  an  es- 
tate  of  freehold. 

Iiooeog  for  years  were  originally  hekl  by  a  very  precarious  tenure.  The 
term  was  liable  to  be  defeated  at  the  pleasure  of  the  tenant  of  the  freehold,  by 
his  suffering  a  oommon  recovery,  the  possession  of  the  lessee  being  the  posses- 
don  of  the  owner  of  the  freehold.  In  the  reign  of  Henry  VL  the  law  gave  to 
the  lessee,  who  was  duly  evicted,  the  right  to  recover  not  only  damages  for 
the  loss  of  the  possession,  but  the  possession  itself,  But  until  the  statute  of 
21  Henry  8,  ch.  15,  removed  the  doubts  arising  from  the  conflicting  authori- 
ties and  enabled  the  lessee  for  years  to  falsify  a  recovery  suffered  to  his  prerfu- 
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PereonB  for  It  was  observed  by  Lord  Nottiiigham,(a)  and  lie  has  been 

wS>mT^imo-  followed  in  that  opinion  by  Lord  Hardwicke,(i)  that  at  com- 

tion  graated. 

-.  -    ,.-.        («)  2  Freem.  63. 

peachment  of 

waate.  dice,  the  interest  of  the  lessee  continued  insecure.    A  term  then  became  a  cer- 

tain and  permanent  interest,  and  long  terms  were  common  when  they  could 
be  purchased  and  held  with  safety.  Prior  to  the  reign  of  Elizabeth,  there  was 
nothing  in  the  books  respecting  terms  attendant  upon  the  inheritance.  In  the 
latter  part  of  her  reign,  mortgages  for  long  terms  of  years  came  into  use ;  and 
then  it  was  deemed  in  chancery  advisable  to  keep  the  terms  outstanding,  to 
wait  upon  and  protect  the  inheritance.  In  modem  times,  a  long  lease  is  con- 
sidered a  muniment  of  title,  and  equivalent,  in  some  respects^  to  an  estate  in 
fee. 

"In  this  country,"  says  Kent,  (4  Kent^s  Com.  93,)  "we  have  instances  of 
long  terms  of  near  one  thousand  years,  but  they  are  treated  altogether  as  per- 
sonal estate,  and  go  in  a  course  of  administration  as  chattel  interests,  without 
any  suggestion  of  their  being  of  the  character  of  attendant  terms.    Our  regis- 
try acts,  applicable  to  mortgages  and  conveyances,  determine  the  rights  and 
title  of  bona  fide  purchasers  and  mortgagees,  by  the  date  and  priority  of  the 
record ;  and  outstanding  terms  can  have  no  operation  when  coming  in  collision 
with  a  registered  deed.    We  appear  to  be  fortunately  relieved  fix)m  the  neces- 
sity of  introducing  the  intricate  machinery  of  attendant  terms,  which  have 
been  devised  in  England  with  so  much  labor  and  skill,  to  throw  protection 
over  estates  of  inheritance.    Titles  are  more  wisely  guarded  by  clear  and  cer^ 
tain  rules,  which  may  be  cheaply  discovered,  and  easily  understood ;  and  it 
would  be  deeply  to  be  regretted  if  we  were  obliged  to  adopt  so  complex  and 
artificial  a  system,  as  a  branch  of  the  institutes  of  property  law.    In  New 
York,  imder  the  Revised  Statutes  relative  to  uses  and  trusts,  these  trust  terms 
cannot  exist  for  the  purposes  contemplated  in  the  English  equity  system.   All 
trusts,  except  those  authorized  and  modified  by  the  statute,  are  abolisbed ; 
and  express  trusts  may  be  created  to  '  sell  lands  for  the  benefit  of  creditors, 
and  to  sell,  mort^^age  or  lease  lands,  for  the  benefit  of  legatees,  or  for  the  pur- 
pose of  satisfying  any  charge  thereon,  and  to  receive  the  rents  and  profits  of 
land  to  be  applied  to  the  use  of  any  person ;  and  the  trustees  cannot  sell,  con- 
vey, or  do  any  other  act  in  contravention  of  the  trust ;  and  when  the  purposes 
for  which  the  express  trust  shall  have  been  created,  have  ceased,  the  state  of 
the  trustees  ceases  also.    This  strict  limitation  of  the  povirer  of  creating  and 
continuing  trusts,  would,  in  its  operation,  have  totally  destroyed  these  attend- 
ant terms,  had  they  otherwise  existed  in  New  York.' 

''Among  the  Romans,  leases  were  usually  of  very  short  duration,  as  the 
quinquennium^  or  term  for  five  years;  and  this  is  said  to  have  been  the  pcdicy 
and  practice  of  France,  Switzerland  and  China — ^a  policy  which  has  been  con- 
demned by  some  writers  as  discourag^g  agricultural  enterprise  and  oosUy  im- 
provements. By  the  present  constitution  of  the  state  of  New  York,  no  lease 
or  grant  of  ag^cultural  land,  for  a  longer  period  than  twelve  years,  in  which 
is  reserved  any  rent  or  service  of  anykind,  is  valid."    Const  art  1,  sea  14 

In  ICassachusetta,  it  is  provided  that  a  term  originally  created  for  a  hundred 
yean  or  more,  and  oi  which  fifty  remain  unexpired,  shall  have  all  the  inci- 
dents  of  a  fee  simple.  So  in  Yermont,  the  owners  of  long  terms  are  invested 
with  some  of  the  privileges  of  flreeholders.    And  in  Ohio^  lands  held  by  per- 
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mon  law,  the  clause  "  without  impeachment  of  waste,"  only  Peraona  for 
exempted  tenant  for  life  fix>m  the^nalty  of  the  statute,  and  ^om^i^i^o- 
did  not  give  him  the  property  of  the  thing  wasted ;  and  those  ^^^  granted- 
leamed  persons  considered  Letvis  Bawled  case,  as  having 
first  decided,  that  these  words  also  gave  the  property.  [2] 
This  opinion  must  have  been  founded  upon  the  extrajudi-  * 
dal  determination  of  Wray,  C.  J.  and  Manwood,  0.  B.  in  the 
case  of  Finch  v.  Firich^  which  is  cited  in  HerlakenderllB  casej{a) 
and  upon  a  passage  in  Statham's  Abridgment,  27  H.  6. 
Lord  Coke  has  however  clearly  shown  that  this  doctrine  was 
erroneous;   and  it  appears  from  the  numerous  authorities 
cited  by  him  in  Lewis  Bowles^  case,{b)  that  "  the  constant  opin- 
ion of  all  ages"  was,  that  these  words  gave  power  to  the 
lessee  to  do  waste,  *which  produced  an  interest  in  him  if  he  [*216] 

executed  his  power  during  the  continuance  of  his  estate. 
Lord  Coke  has  also  shown  that  the  clause  was  in  use  at  the 
time  of  the  statute  of  Marlbridge,  and  that  the  effect  of  it 
was  not  only  to  allow  the  tenant  to  commit  waste,  but  also 
to  dispose  of  the  timber  to  his  own  use.(c)[l] 

(a)  4  Ck).  62. 

{b)  11  CJo.  19. 

(c)  In  the  o&er  report  of  Lewis  Bowks'  case,  which  is  in  Roll,  by  the  name 
ci  Bifwks  T.  Berrie,  1  BolL  Rep.  183,  we  find  this  doctrine  treated  with  the  pe- 
dantic sabtletj  pecoliar  to  the  age :  the  whole  court  agreed,  that  whether  the 
trees  were  thrown  down  by  tempest,  or  the  act  of  the  lessee,  he  was  entitled 
to  them ;  and  two  of  the  jadges  (Hoaghton  and  Dodderidge)  held,  that  the 
words  without  impeachment  of  waste,  gave  a  property  in  the  trees ;  but  the  other 
two  judges,  (Coke,  0.  J.  and  Oroke)  said,  that  those  words  did  not  give  a  pro- 
jierty  in  the  trees,  bat  only  an  interest  and  power  in  the  lessee  to  take  them ; 
and  when  he  had  taken  them,  that  he  shonld  not  be  impeached  in  any  action 
or  reprisal,  but  should  have  them  for  his  own  use  I 

manent  leases  are  created  as  real  estate,  in  regard  to  judgments  and  execu- 
tions. But  a  term  fyr  ninety-nine  yeans  is  to  be  sold  on  execution,  as  a  chat- 
tel 

[2]  A  tenant  for  We,  without  impeachment  for  waste,  has  no  interest  in 
tiie  timber  on  the  estate  whilst  it  is  standing ;  nor  can  he  convey  any  interest 
in  such  growing  timber  to  another.  Cholmeley  v.  Paxton^  3  Bmg.  211.  If  in 
execution  of  a  power  he  shonld  sell  the  estate,  with  the  timber  growing  there- 
on, he  cannot  retain,  for  his  own  absolute  use,  that  part  of  the  purchase- 
money  which  was  the  consideration  for  the  timber ;  though  before  he  sold  the 
estate,  he  might,  it  seems,  have  cut  down  every  sizeable  tree,  and  put  the  pro- 
duce into  his  pocket  Doram  v.  WiJMwre^  3  Swanst  701 ;  note  to  2  Blk. 
Com.  126. 

[1]  A  tenant  for  lifo,  without  impeachment  of  waste,  at  common  law,  had 
mudL  of  the  character  of  a  tenant  in  fee,  except  as  to  the  duration  of  the  estate. 
Bqnity  gives  a  narrower  oonstmotion  to  the  dause,  and  allows  to  the  tenant 
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Persons^  The  necessary  consequence  of  this  doctrine  was  that  ten- 

w^ommjlmo-  ^^*  ^^^  ^^  without  impeachment  of  waste,  should  not  be 

tion  granted.  ' 

for  life  those  powers  only  which  a  prudent  tenant  in  fee  would  exercise.  In 
this  country  such  a  clause  in  leases  is  not  in  use. 

Where  trees,  or  anything  else  attached  to  the  freehold,  are  unlawfully  de- 
tached therefrom,  the  property  thus  wrongAilly  separated  belongs  to  the  owner 
of  the  inheritance.  '*  Waste  is  a  tort,"  says  Lord  Hardwicke,  (3  Atk.  Bep. 
362)  "  and  punishable  as  such ;  and  the  party  has  also  a  remedy  for  the  trees 
cut  down  by  action  of  trover."  2  Cruise,  268.  The  case  of /lirani  v.  Thomp' 
9on^  5  Bam.  k  Aid.  826,  is  full  to  the  same  point.  Certain  machinery  attached 
to  a  mill  was  leased  for  a  number  of  years.  The  tenant,  without  permission 
of  his  landlord,  severed  the  machinery  from  the  mill,  and  in  that  situation  it 
was  sold  on  an  execution  against  the  tenant  It  was  held  that  no  title  passed 
to  the  purchaser,  and  that  trover  lay  for  the  machinery.  The  judges,  in  giving 
their  opinions,  compare  the  machinery,  when  attached  to  the  freehold,  to  the 
case  of  trees  standing  which  are  parcel  of  the  inheritance  to  the  use  of  which 
the  tenant  has  a  qualified  right,  during  his  term,  to  wit,  for  shade  and  fhiit 
If|  however,  they  are  separated  by  his  own  wrongful  act  or  the  act  of  Grod,  the 
tenant  has  no  right  to  the  use  during  his  term,  but  they  become  absolutely 
vested  in  the  person  who  has  the  next  estate  of  inheritance  ,*  they  become  his 
goods  and  chattels.  These  cases  abundantly  show  what  is  agreeable  to  good 
sense  and  sound  policy  as  well  as  justice ;  that  a  tenant  who  commits  waste 
by  cutting  timber  acquires  no  title  to  the  timber  which  he  thus  unlawfully 
cuts,  and  of  course  can  convey  none;  and  fhrther  that  a  Ixma  fide  purchaser 
from  the  tenant  acquires  no  title,  but  is  liable  in  trover  to  the  owner.  Mooarw 
v.  WaU,  3  Wend.  Rep.  104. 

In  St^ern  v.  Tbwnsend^  9  John.  Hep.  36,  it  was  held  that  an  agreement  to 
sell  land  does  not  imply  a  license  to  enter  and  cut  trees;  and  also  that  a  11- 
oense  to  enter  would  not  authorize  the  cutting  timber ;  for  that  one  license  does 
not  imply  the  other.  In  that  case  there  was  a  parol  contract  of  sale  and  pur- 
chase^ under  which  the  defendant  entered  and  cut  timber ;  but  the  oontraoi 
was  not  consummated,  and  the  plainti£f  recovered  in  tre^wss  for  the  timber 
cut,  while  the  defendant  was  in  possession.  The  same  point  was  again  deot- 
ded  in  Cooper  t.  Stower,  9  John.  Bep.  331.  In  that  case  there  was  a  written 
contract,  much  like  the  contract  in  the  case  of  Mooers  v.  Wait^  3  Wend.  10^ 
except  that  there  was  no  lease  of  the  lot ;  but  the  defendants  produced  a  con- 
tract, signed  by  Stower,  by  which  he  acknowledged  he  had  received  a  oontiaoi 
and  bond  for  the  consideration  money  which  were  to  be  executed  and  returned 
to  the  plaintiff;  and  agreed  that  until  the  papers  were  executed,  no  timber 
should  be  cut  on  the  lot;  and  it  was  shown  that  they  were  executed  and  re- 
turned by  the  next  mail  The  defendants  contended  that  a  license  to  enter 
was  implied.  The  court  considered  the  acceptance  of  the  oontract  of  Stower 
a  license  to  enter  and  occupy  as  tenants  at  will,  but  not  to  oommit  waste;  and 
that  cutting  the  timber  beyond  what  was  necessary  for  the  use  and  improve- 
ment of  the  farm  terminatecf  the  tenancy  at  will ;  and  of  oouise  the  defendants 
were  trespassers.  It  was  considered  tliat  the  withholding  the  deed  was  the 
plaintiffs  security  upon  the  land;  but  it  would  cease  to  be  a  security  if  the 
defendants  might  hiwfully  strip  the  land  of  its  timber,  and  ronder  it  of  no 
value. 

It  seems  that  a  tenant  for  liib  without  impeachment  of  wastes  and  a  tenant 
in  tail  after  possibili^  of  issue  extinoti  stand  upon  the  same  Sooting  in  ragard 
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restrained  in  equity ;  for  that  would  have  been  to  determine  PersoM  for 
that  he  should  not  enjoy  the  property  which  the  law  gave  ^o^injuno- 
him.(a)    And  it  was  decided,  that  his  assignee  has  the  same  ^^^  granted, 
rights :  accordingly,  where  tenant  for  life,  without  impeach- 
ment of  waste,  had  become  a  bankrupt,  and  the  commission- 
ers had  sold  his  estate  to  the  defendant,  the  court  dissolved 
an  injunction  which  had  been  obtained  to  restrain  him  fi:om 
cutting  timber  generally  .(J) 

It  was,  however,  soon  found  how  much  this  extensive  Equitable 
power  might  be  abused  to  the  prejudice  of  the  *inheritance ;  ^««^®- 
and  accordingly  when  tenant   for    life,  unimpeachable  of         r*^\ff] 
waste,  was  making  an  unconscientious  use  of  that  power, 
courts  of  equity  assumed  the  jurisdiction  of  restraining  and 
modelling  it 

The  case  which  is  frequently  referred  to,  as  being  the 
leading  decision  upon  this  point,  is  well  known  by  the  name 
of  Lord  Barnard's  case.  It  is,  however  far  from  being  the 
earliest  decision  upon  the  subject,  as  it  appears  to  have  been 
a  well  known  branch  of  equitable  jurisdiction  in  the  time  of 
Lord  Nottingham.    In  the  above  noticed  case  of  Abraham 

(a)  Mmahul  v.  Minthut^  1  Ch.  Rep.  128.     1  Vem.  23.     1  £q.  Ab.  399.     1 
Ves.  266. 
(&)  AnoiL  Mose.  236. 

to  waste.  AUy,  GthL  r.  Dvke  of  McarJboro^  3  Mad  Bep.  639.  In  the  case  of 
B(nDka  v.  Beriet,  1  Bollos.  Rep.  184^  it  was  held  that  a  tenant  in  taQ  after  pos- 
sibility has  the  whole  property  in  trees  which  he  either  causes  to  be  cut  down 
or  which  are  blown  down  on  the  estate.  In  the  case  of  WiOiamB  y.  WttUams, 
16  Yes.  427,  Chancellor  Eldon  intimated  that  he  oould  not  imagine  how  it  was 
doubted  that  the  tenant  being  dispunishable,  has  not  as  a  consequence  the 
property  in  the  trees.  That  it  was  singular  there  should  be  an  argument  raised 
that  such  a  tenant  should  be  restrained  from  committing  malieioua  waste  by 
cutting  ornamental  timber,  if  it  was  understood  to  be  the  law  that  he  could  not 
commit  waste  of  any  kind.  Bul^  as  all  the  previous  cases  in  which  tenant  in 
tail  after  possibility  of  issue  extinct  had  been  determined  to  be  dispunishable 
of  waste,  were  cases  in  which  the  tenant  had  once  been  tenant  in  tail  with  the 
other  donee  in  possession ;  and  in  the  case  of  Wiliiams  ▼.  Wi'fitam^,  the  tenant 
daimed  in  remainder  after  the  death  of  the  joint  donee ;  Lord  Eldon  thought  it 
adrisable,  before  he  made  a  final  decree,  to  direct  a  case  to  the  court  of  king's 
bench,  not  describing  the  claimant  as  tenant  in  tail  after  possibility  of  issue  ex- 
tinct, but  stating  the  limitations  of  the  settlement  under  which  the  claim  was 
made.  The  case  was  accordingly  argued  at  law,  and  a  certificate  returned 
that  the  clatmant  was  tenant  in  tail  after  possibility  of  issue  extinct ;  was  un- 
iin|)eachable  of  waste  upon  tlie  estate  comprised  in  tlie  settlement ;  and  having 
cut  Umber  thereon,  was  entitled  to  the  timber  so  cut,  as  her  own  property. 
Contra.    Merlakenden's  ease.  4  Kep.  63 ;  Abraham  v.  Bubb^  2  Freeman,  63. 

72 


21g  INJUNCTIONS  TO  STAY  WASTE. 

Persona  for      ^p  AbrahaU  V.  Buhh,{a)  we  find  that  great  judge  treating  it 
whoi^^uno  as  a  settled  point,  that  if  tenant  for  life  does  waste  "malicious- 
tion  granted,     jy^u  ^  ^^^^^  ^f  equity  would  restrain  him,  though  he  had  ex- 
press power  to  commit  waste ;  and  he  added,  that  he  never 
.knew  an  injunction  in  this  respect  denied,  unless  it  were  to 
Sergeant  Peck  in  Lord  Oxford's  case^  and  he  believed  he  never 
should  see  this  court  deny  it  again.     He  also  cited  the  Bishop 
of  Winchester's  case,  and  Lady  Evelyn's  case,  as  instances  in  his 
recollection,  in  which  the  court  had  so  interposed.    In  the 
former,  the  bishop  had  made  a  lease  for  twenty-one  years 
without  impeachment  of  waste,  of  land  that  had  many  trees 
upon  it :  the  tenant  cut  down  none  of  the  trees  till  about 
half  a  year  before  the  expiration  of  the  term,  yet  then  going 
to  fell  the  trees,  he  was  enjoined.    In  several  other  cases 
about  the  same  period  the  court  declared  that  it  would  re- 
strain both  tenant  for  life  without  impeachment  of  waste, 
and  tenant  int  ail  after  possibility  of  issue  extinct,  from 
r*217]  committing  *'  wilful,"  *'  destructive,"  *"  malicious,"  "  extra- 

vagant," or  "humorous,"  waste.(6)[l] 

(a)  2  Eq.  Ab.  *lb1.    2  Freem.  63,  2  Show.  69. 

(5)  WiUianu  r.  Day,  2  C^  Ca.  32.  Ckwke  y.  Whaky^  1  Eq.  Ab.  400.  Awon, 
1  Frecm.  273. 

[1]  In  England  it  has  been  usual,  from  very  ancient  timefl^  where  estates  for 
life  are  expressly  limited,  to  insert  a  dause  that  the  tenant  for  L'fe  shall  hare 
the  lands,  ^^wWwui  impeachment  of  waste;"  which  words  were  originally  held 
to  exempt  the  tenant  for  life  fh>m  the  penalties  of  the  statute  of  Harlbridge 
only ;  not  to  give  the  property  of  the  thing  wasted.  But  it  is  laid  down  by 
Lord  Coke  that  the  words  absque  wnpeHiUme  vasti^  that  is,  without  challenge 
or  impeachment  of  waste,  enable  the  tenant  for  life  to  cut  down  timber  and 
convert  it  to  his  own  use.  Otherwise,  if  the  words  were  "  without  impeach- 
ment of  any  action  of  waste ;"  for  then  the  discharge  would  extend  to  the  ac- 
tion only  and  not  to  the  property  of  the  timber.     1  Inst  22,  a.  11  Bep.  82,  b. 

To  the  words,  "without  impeachment  of  waste,*'  are  sometimes  added,  with 
iun  liberty  to  commit  waste.  And  in  some  instances  words  of  restriction  are 
inserted,  as  voluntary  waste  in  houses  only  excepted.  In  the  case  of  GarA 
V.  Cotton,  Dickens,  1S3,  the  words  were,  **  without  impeachment  of  waste, 
except  voluntary  waste."  And  Lord  Hardwicke  held  that  there  the  tenant 
was  punishable  for  wilfhl  waste;  and  had  no  interest  in  the  timber,  other- 
wise than  the  mast  and  shade  and  necessary  botea  But  some  eminent  law- 
yers have  lately  held  that  the  words  voluntary  waste  onJ^  extend  to  houeea, 
and  not  to  timber  trees.     1  Yes.  266;  Tit  16,  &  7. 

It  has  been  lately  held  that  the  words  without  impeachment  of  waste,  other 
than  wilfiil  waste,  only  gave  to  the  tenant  for  life  the  interest  of  the  money 
produced  by  the  sale  of  decaying  timber,  cut  by  order  of  the  court  WidtkoMj^ 
T.  WYekkam,  19  Yes.  419. 

It  has  been  long  IVilly  settled  that  the  words  without  impeadiment  of  waste, 
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These  determinatioDS  led  to  the  remarkable  case  of  Vane  PewoM  for 
T.  Iiord  Bamard^ia)  which  certainly  strongly  demanded  the  whom^hj^mo- 

tioD  granted. 

(a)  The  case  b  reported  in  several  books,  and  most  ooirectly  in  the  first  -^^^^ 
Prec.  Oian.  454.    Gilb.  Eq.  Rep.  127.     1   Eq.  Ab.  390.      1   Salk.  161.   2  ^'^^^^^^n- 
Vera.  738. 

glire  to  the  tenant  for  life  the  right  to  fell  timber,  and  also  the  property  of  all 
timber  trees  felled,  or  blown  down ;  and  also  of  all  timber,  parcel  of  a  building 
blown  down.    Anon.  Moe.  B.  238.    I\m  v.  Don,  1  Term  R.  55.     Smythe  y. 

S ,  2  Swanst  251. 

Aooordinglj,  where  timber  is  out  by  order  of  court,  or  b  j  the  prudent  agree- 
itient  of  all  parties  in  interest^  during  the  life  of  the  tenant  for  life,  impeachable 
of  waste,  and  the  estate  is  next  limited  to  a  tenant  for  lile  unimpeachable  of 
waste;  the  former  will  be  entitled  to  the  interest  of  the  proceeds  during  his 
life;  but  upon  his  decease  the  entire  proceeds  will  belong  to  the  latter,  and 
not  to  the  remainderman.  It  has,  however)  been  held,  in  a  modem  esse,  that 
a  tenant  for  life,  without  impeachment  of  waste,  cannot  maintain  trover  for 
timber  cut  during  the  existence  of  a  prior  estate ;  but  that  it  vests  immediately 
in  the  owner  of  the  inheritance.    Pigoi  v.  BuUock,  1  Yes.  Jun.  479. 

Where  a  t^iant  for  life,  without  impeachment  of  waste,  makes  a  lease  for 
yeara^  and  the  lessee  commits  waste,  no  action  of  waste  will  lie  against  him. 
For  the  lease  is  derived  out  of  an  estate  privileged ;  and  if  waste  lay,  it  must 
be  against  the  tenant  for  life  who  made  the  lease;  and  he  was  dispunishable. 
Bray  r,  Traq/j  W.  JoneSi  51. 

The  power  which  a  tenant  for  life,  without  impeachment  of  waste  has  over 
his  estate,  with  respect  to  cutting  down  timber,  must  be  exerowd  during  hig 
life;  and  cannot  be  delegated  to  any  other  person,  so  as  to  enable  such  person 
to  execute  it  after  his  death.    Tit.  2.  c.  1,  s.  32. 

Lord  Haiflwicke  has  said,  that  where  there  is  tenant  for  life  restrained  (torn 
waste,  remainder  to  another  for  life^  without  impeachment  for  waste ;  the  court 
of  chancery  will  not  stififer  any  agreement  between  the  two  tenants  for  life  to 
commit  waste  to  take  place  prior  to  the  period  at  which  the  second  tenant  for 
lifers  power  properly  commences.    Bdbirmm  v.  LitUm,  3  Atk.  210,  756. 

A  tenant  for  life,  without  impeachment  of  waste,  is,  notwithstanding,  obliged 
to  keep  tenants'  houses  in  repair,  unless  the  charge  is  excessive ;  and  shall  not 
suffer  them  to  run  to  ruin.    Parteiciche  v.  Powlet^  2  Atk.  383. 

The  clause  without  impeachment  of  waste,  is,  however,  so  far  restrained  to 
eqitUy,  that  it  does  not  enable  a  tenant  for  life  to  commit  malicmu  waste,  so  as 
destroy  the  estate;  which  is  called  equitable  tcaste;  for  in  that  case  the  court 
of  chanceiy  will  not  only  stbp  him  by  injunction,  but  will  also  order  him  to 
repair,  if  possible,  the  damage  he  has  done. 

The  court  of  chancery  wiU  also  restrain  a  tenant  for  life,  without  impeach- 
ment of  vraste,  from  cutting  down  timber,  serving  for  thelter  or  ornament  to  a 
mansion-house;  as  also  timber  not  to  befeUed-. 

A  bill  was  brought  by  a  remainderman  to  restrain  a  tenant  for  life,  without 
impeaclunent  of  waste,  from  cutting  down  timber  which  served  as  ornament  or 
shelter  to  the  mansion-house,  or  which  was  unfit  to  be  felled.  Lord  Hardvvicke 
granted  an  injunction  to  restrain  the  defendant  from  cutting  down  trees  stand' 
ing  in  lines>  avenues,  or  ridings  in  the  park.  Fackington  v.  PackingUm,  3  Atk. 
215.  AsUm  V.  Aston,  1  Tes,  264.  (/BiHen  v.  aSrien,  Amb.  107. 
An  injunction  was  moved  for  to  restrain  Mr.  Bowes,  the  husband  of  Lady 
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PereoDB  for  application  of  the  doctrine,  being  an  instance  of  the  most 
whoS^iSjl^o-  extravagant,  wilful,  malicious  and  destructive  waste  that 
Hon  granted,  can  be  imagined.  Lord  Barnard,  who  was  tenant  for  life 
without  impeachment  of  waste,  of  Eaby  castle,  under  the 
marriage  settlement  of  his  son,(a)  in  consequence  of  some 
displeasure  which  he  had  conceived  against  1dm,  got  two 
hundred  workmen  together,  and  stripped  the  castle  of  the 
lead,  iron,  glass,  doors,  boards,  &c.  to  the  value  of  £3000, 
and  was  proceeding  to  pull  it  down :  Lord  Cowper,  without 
any  hesitation  granted  an  injunction ;  and  a  commission  was 

(a)  GQbcrt*s  report  of  this  case,  hy  a  strange  blunder,  represents  him  to  hare 
been  tenant  bj  the  curtesy. 


Strathmore,  who  was  tenant  for  life,  without  impeachment  of  waste,  from  cut- 
ting trees  in  the  rides  or  avenues  to  the  house,  or  that  served  for  shade  or  or- 
nament, or  were  unfit  to  be  cut  as  timber.  Lord  Kenyon  (M.  R.)  granted  tlie 
injunction,  saying  it  ought  to  include  everything  useful  or  ornamental  to  the 
house ;  and  said  he  thought  himself  bound  to  grant  it  as  to  the  ornamental 
trees,  though  they  should  not  be  planted  trees,  but  growing  naturally ;  also  to 
extend  it  to  young  saplings,  and  trees  not  fit  to  cut  as  timber.  StrcUhmore  v. 
Bowesj  2  Bro.  C.  C.  88 ;  Dotonshire  v.  Sandys,  6  Ves.  108 ;  Tamworth  r.  Ih-- 
rers^  id.  419 ;  Day  v.  Merry,  16  Ves.  315  ;  Coffin  v.  Coffin,  Mad.  &  GekL  17. 

The  court  of  chancery  will  not,  however,  in  cases  of  this  kind,  give  any  sfr- 
tlBfiiction  to  the  remainderman  for  timber  actually  cut  down.  BoU  y.  Somer' 
viOe,  2  Ab.  Eq.  769. 

The  court  of  chancery  will  not  permit  a  tenant  for  llfb,  without  jppeachment 
of  waste,  to  commit  double  waste. 

Lord  Archer^being  tenant  for  life,  without  impeachment  of  waste,  of  an 
estate  which  was  decreed  to  be  sold,  and  the  money  invested  in  the  purchase 
of  another  estate,  to  be  settled  to  the  same  uses,  cut  down  timber.  Lord  Thur- 
low  held  that  Lord  Archer's  personal  repre^fentatives  were  bound  to  acoount 
for  the  timber  cut ;  for  as  Lord  A.  was  to  be  tenant  for  life  without  impeach- 
ment of  waste  of  the  estate  to  be  purchased,  if  he  might  commit  waste  upon 
the  other  estate  before  it  was  sold,  he  would  have  the  benefit  of  double  waste. 
Plymouth  y.  Archer,  1  Bro.  C.  C.  159;  Surges  r.  Lamb,  16  Ves.  174. 

The  privileges  given  to  a  tenant  for  life  by  the  words  without  impeachment 
of  waste,  are  annexed  to  the  privity  of  estate,  and  determine  with  it  Thus  it 
is  said  that  if  a  lease  be  made  to  one  for  the  term  of  another's  life,  without  im- 
peachment of  waste,  the  remainder  to  him  for  his  own  life,  he  becomes  punish- 
able for  waste ;  for  the  first  estate  is  gone  and  drowned.    11  Rep.  83,  b. 

Some  cases  have  arisen  where  estates  for  life  have  been  given,  with  partial 
powers  of  committing  waste ;  and  the  court  of  chancery  has  interposed  to  re- 
strain the  tenants  from  executing  such  powers. 

Lands  were  devised  to  a  person  for  life,  with  powers  to  cut  down  f  uch  trees 
as  four  persons  named  in  the  will  should  allow  o^  or  direct  by  writing.  All 
these  persons  being  dead,  it  was  decreed  that  power  of  cutting  down  timber 
remained ;  but  the  court  would  preserve  the  check.  It  was  referred  to  the 
master  to  see  what  trees  were  fit  to  be  cut  down.  Betcil  v.  Hewitt  Amb.  508, 
2  Eden's  R.  332. 
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directed  to  inquire  into  the  amount  of  the  damage,  and  a  Peraona  for 
master  was  directed  to  see  it  done  at  the  expense  of  the  de-  whom^njuno- 
fendant.(a)  tion  gnmted. 

The  ground,  however,  upon  which  this  doctrine  was  as 
yet  founded,  was  said  to  be  the  destruction  to  the  inheritance ; 
and  upon  this  principle,  and  in  extension  of  this  rational 
doctrine,  Lord  Hardwicke  said  that  if  tenant  for  life,  without 
impeachment  of  waste,  were  to  pull  down  farm-houses,  ho 
would  restrain  *him  as  much  as  if  it  were  the  case  of  the  r*2181 

mansion-house,  or  if  he  were  grubbing  up  the  whole  of  a 
wood.(J) 

Analogous  to  this  also,  was  the  interference  of  a  court  of  Timber  of  too 
equity  to  restrain  tenant  for  life,  without  impeachment,  from  ^^* 
cutting  down  timber  of  too  young  a  growth.  Lord  Hardwicke, 
indeed,  once  expressed  some  disapprobation  of  the  doctrine, 
as  being  difficult  to  carry  into  effect ;  and  seemed  to  think 
that  it  was  hardly  warranted  upon  principle,  as  it  did  not 
tend  to  the  destruction  of  the  thing  settled ;  and  in  Sir  Her- 
bert PackingtorCs  c(ise^{c)  where  part  of  the  order  was  to  re- 
strain the  tenant  from  cutting  trees  not  of  a  proper  growth, 
he  felt  some  doubt,  and  afterwards  omitted  it.  There  were, 
however,  at  that  time,  numerous  cases,  in  which  the  court 
had  interfered  to  restrain  tenant  without  impeachment  from 
cutting  saplings  or  extremely  young  trees.(flf)  The  subject 
was  afterwards  much  discussed  in  two  cases  before  Lord 
Thurlow,(e)  where  the  doctrine  was  satisfiictorily  estab- 
liahed.[2] 

{a)  Lord  Barnard  haying  died  before  he  had  perfected  the  decree,  there  were 
directions  for  an  iasue  at  law  to  charge  bis  assets  with  the  value  of  the  da- 
mage. 

(6)  1  Yes.  265.  There  is  a  most  extraordinary  doctrine  attributed  to  Lord 
l^ansfield,  (1  BL  Rep.  336,)  that  if  the  waste  be  a  species  of  destruction,  not 
within  the  meaning  of  the  grantor,  a  remedy  would  lie  at  law  against  tenant 
for  Hfe  aana  waste. 

(c)  3  Atk.  216. 

(d)  Lord  CasOemain  y.  Lard  OrcOfen,  2  £q.  Ab.  758.    22  Yin  Ab.  518. 
(TBrien  T.  CPBrien,  Amb.  lOt. 

(e)  Chamberlayne  v.  Dummer,  1  Bro.  C.  C.  166.  3  ib.  548.  Lady  Strath- 
more  y.  BoweSj  2  Bro.  C.  C.  88. 


[1]  Mr.  Dummer  devised  his  estate  at  0.  to  his  wife  for  life.  In  a  codicil  he 
said,  "Whereas,  by  my  will  my  wife  cannot  cut  any  timber,  now  my  will  and 
mind  is,  that  she  may,  during  so  long  timo  as  she  continues  my  widow,  cut 
timber  for  her  own  use  and  benefit,  at  seasonable  times  in  the  year."  Mrs. 
Dummer  began  to  fell  timber ;  the  person  In  reversion  applied  for  an  injunc- 
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Persons  for  We  have  next  to  consider  another  branch  of  this  doctrine 

whominjuno-  ^©ither  SO  well  founded  nor  so  salutary  as  the  former,  viz. 
tion  granted  the  restraining  the  cutting  down  trees  planted  for  omamenL 
Trees  planted  -^^  ^^%  where  the  act  complained  of  did  not  amount  ta  de- 
fer ornament  struction,  the  court  refused  to  interfere.  Thus  in  the  anony- 
r*2l91  Q^ous  ^cases  in  Freeman,  above  referred  to,  the  defendant, 

though  restrained  from  cutting  down  trees  planted  for  the 
shelter  of  the  house,  and  fruit-trees  growing  in  the  garden, 
was  not  prevented  from  cutting  down  some  turrets  of  trees 
which  grew  a  land's  length  from  the  house  under  the  idea  of 
ornament ;  and  even  Lord  Hardwicke  once  declared,  that  if 
a  son  should  have  it  in  his  power  to  call  his  &ther  into  a 
court  of  equity  for  any  alterations  in  a  walk  or  an  avenue,  it 
would  be  such  a  fraud  for  disputes  between  £[ither  and  son, 
that  it  had  been  better  for  the  public  that  Eaby  castle  had 
been  pulled  down,  than  that  the  precedent  had  been  made.(a) 
One  of  the  first  cases  we  find  upon  this  doctrine  ia  that  of 
Charlton  v.  Charlton^Qi)  before  Lord  King,  where  an  injunc- 
tion, granted  by  the  Master  of  the  Bolls,  was  continued  as 
to  trees  for  ornament  or  shelter,  but  dissolved  as  to  straggling 
trees.  Li  Padcington'a  case,  above  noticed.  Lord  Hardwicke, 
upon  its  being  objected  that  the  trees  in  question  had  arisen 
naturally  and  by  accident,  and  not  fi:om  planting,  said  that 
whether  they  grew  natural  or  were  planted,  if  they  served 
as  an  ornament,  it  was  the  same  thing.  That  injunction, 
however,  only  comprised  trees  in  lines  or  avenues,  or  ridings 
in  the  park :  and  the  cases  already  noticed  of  Leighton  v. 
Leighton  and  OBrien  v.  O'Brien,  were  to  the  same  effect. 

The  court  has,  however,  not  gone  farther  than  to  protect 

what  has  been  planted  for  ornament,  and  has  repeatedly  refused 

r*220]  ^  ^t  upon  affidavits,  stating  that  *timber  is  ornamental.(a) 

The  order  in  Chamherlayne  v.  Dummer,  it  will  be  seen,  is  for 

trees  planted  or  growing  for  the  ornament  of  the  said  houses,  or 

(a)  Cit  I  Ves.  521. 
(}})  Cit  3  Atk.  213. 
(c)  16  Ves.  185.    Lord  Mahon  t.  Lord  Stanhope,  3  ICad.  Bep.  623. 

tion.  Lord  Thurlow  utterly  rejected  the  idea  that  Mrs.  Dummer  was  only  to 
cat  timber  for  her  own  use,  or  for  estoTers,  and  thought  her  entitled  to  cat,  not 
only  such  timber  as  would  suffer  by  standing,  but  everything  which  coold  fiurly 
be  called  timber,  althoagh  she  could  not  cut  such  sticks  as  would  only  make 
paling,  or  saplings  not  proper  to  be  cut  aa  timber.  ChamJberUM  t.  Dummer^ 
1  Bro.  a  a  166  i  2  Eden's  Bep.  332. 
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wUch  grow  in  lines,  walks,  yiatas,  &c.  the  inference  being  that  Peraoiw  for 
trees  so  planted,  are  plaate*d  for  ornament.    Lord  Eldon  has,  ®°/*  against 

*^  '  *       .  '  whom  injuno 

on  more  than  one  occasion,  expressed  his  disapprobation  of  tion  grantod. 

this  doctrine,  which  it  would  be  wiser  to  confine  than  to  extend. 

If  it  were  to  be  considered  as  res  iniegra^  he  once  observed, 

the  best  course  would  have  been,  to  have  required  settlers 

and  testators  to  say  what  their  own  injunctions  should  be, 

rather  than  leave  them  at  liberty  to  give  legal  rights,  while  a 

court  of  equity  was  afterwards  to  be  called  upon  to  determine 

how  the  parties  having  those  legal  rights  might  be  said  to 

execute  them  equitably  .(a)    The  principle,  his  lordship  on  . 

another  occasion,  stated  to  be,  that  if  the  grantor  or  testator 

has  gratified  his  own  taste  for  ornament,  though  he  has 

adopted  the  species  the  most  disgusting  to  the  tenant  for  life, 

and  the  most  agreeable  to  the  tenant  in  tail,  and  upon  the 

competition  between  those  parties  the  court  should  see  that 

the  tenant  for  life  was  right  in  point  of  taste,  and  the  tenant  in 

tail  wrong ;  yet  the  taste  of  testator,  like  his  will,  binds  them, 

and  it  is  not  competent  to  them  to  substitute  another  species 

of  ornament,  for  that  which  the  testator  designed.    The 

question,  which  is  the  most  fit  method  for  clothing  an  estate 

with  timber  for  the  purpose  of  ornament,  cannot  be  safely 

trusted  to  the  court(2^) 

The  same  principle  has  been  lately  acted  upon  *more  ex-  [*221] 

tcnsively,  and  has  been  made  to  comprise,  not  only  trees 
planted  for  ornament  of  the  house,  but  also  of  out  houses 
and  grounds :  to  plantations,  vistas,  avenues,  to  the  rides 
about  an  estate  for  many  miles  round,(c)  and  in  a  late  case  it 
was  extended  to  trees  planted  for  the  purpose  of  excluding 
objects  from  the  view.(<i)  The  doctrine  has  further  been 
applied  to  a  common  where  clumps  of  trees  were  planted 
for  the  benefit  of  view,  and  as  (if  de  facto  planted  for  orna- 
ment) the  remoteness  of  contiguity  could  not  alter  the  prin- 
ciple, it  was  thought  to  make  no  difference  that  the  common 
was  some  miles  from  the  house,  and  land  belonging  to  other 
persons  intervened.(e)    The  orders  on  these  occasions  are 

(a)  16  Vea.  185,  186. 
(6)  6  Vea.  119. 

(c)  JM  T.  JM,  cit  16  Yes.  110.    Johma  v.  Johnm^  ib.    Lord  T\amiiwrOi  r. 
Lord  Fhrrera,  ib.  419.     WiOiams  ▼.  Macnamaara,  8  Vw,  10. 

(d)  Day  v.  Iferry,  6  Ves.  376. 

(e)  Mnrqyiia  of  l>own»hire  v.  La/dy  8cmdif9j  6  Yes.  106. 
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Persons  for 
and  against 
whom  injufac- 
tion  granted. 

L*222] 


always  drawn  up  in  the  terms  which  were  used  in  ChaTnter- 
hiyne  v.  Dummer^  a  copy  of  which,  as  extracted  from  the 
register's  book,  is  inserted  below.(a) 

It  is  reported  to  have  been  determined  by  Lord  *Erskine, 
that  a  tenant  for  life  without  impeachment  cannot  cut  down 
trees' which  he  has  himself  planted  for  ornament,  but  that  he 
may  thin  such  trees.(6)  If  a  tempest  has  produced  gaps  in  a 
wood  planted  for  ornament,  it  would  not  be  considered  waste 
to  cut  a  few  trees,  so  as  to  produce  an  uniform  and  consist- 
ent appearance.(c)[l] 

(a)  "  That  an  injunction  be  awarded  to  restrain  the  defendant  Harriet  Dum- 
mer,  her  servants,  workmen  and  agents,  from  cutting  down  any  timber  and 
other  trees  growing  on  the  estate  in  question,  which  are  planted  or  growing 
there  for  the  protection  or  shelter  of  the  several  mansion  houses  belonging  to 
the  said  estates,  or  for  the  ornament  of  the  said  houses,  or  which  grow  in  lines, 
walks,  vistas  or  other  grounds  thereunto  belonging ;  and  that  the  iiyunctioa 
do  also  extend  to  restrain  the  said  defendant,  her  servants,  workmen  or  agents, 
from  cutting  down  any  timber  or  other  trees,  except  at  seasonable  times,  and 
in  a  husband-like  manner ;  and  also  from  cutting  down  saplings  or  young  trees 
not  fit  to  be  cut  as  and  for  the  purposes  of  timber,  until  the  hearing  of  this 
cause  or  Uie  iurther  order  of  the  court."    Beg.  Lib.  A.  1781,  foL  452, 

(&) V.  Copley^  1  Mad.  Oh.  144.    Sed.  qu.  as  the  report  of  the  same 

case,  3  Mad.  Rep.  525,  does  not  agree  with  it 

(c)  Lord  Mahon  v.  Earl  Stanhope^  ib.  • 


[1]  It  was  anciently  held  that  trees,  like  the  chamber  of  a  hous^  oould  not  be 
the  subject  of  a  freehold  estate.  Bro.  Abr.  Demand^  20.  But  it  has  since 
been  settled,  that  trees  reserved  from  a  conveyance  for  life  are  not  personal  es- 
tate, but  real,  and  will  therefore  pass,  without  being  named,  with  a  subse- 
quent grant  of  the  reversion,  notwithstanding  such  grant  expressly  refers  to 
the  reversion  of  that  which  was  previously  leased.  Lifcrd^i  com,  11  Go.  47. 
But  it  is  said  that  a  grant  of  trees  passes  them  to  the  grantee  iu  chaUda^  and 
that  he  may  maintain  trespass  for  any  injury.  If  no  time  is  fixed  for  their  re- 
moval, the  law  implies  a  reasonable  time.  Slukdy  v.  BuUer^  Hob.  (Am.  ed.) 
310 ;  1  ShepL  122  ;  Sawyer  v.  Hammatt^  3  ib.  40. 

It  has  been  held  in  New  Hampshire,  that  a  sale  of  growing  trees,  to  be 
taken  within  a  certain  time,  is  within  the  statute  of  frauds^  and  must  be  in 
writing,  though  not  necessary  by  deed.  So  in  niinois,  a  constable  cannot, 
under  an  execution  from  a  justice  of  the  peace,  enter  upon  land  and  seU  fruit- 
trees  there  standing  and  growing,  they  being  part  and  parcel  of  the  land,  and 
not  goods  and  chattels.  But  in  Massachusetts  it  is  held,  that  sea  1,  c.  74,  of 
the  Revised  Statutes, — the  statute  of  frauds — does  not  apply  to  an  agreement 
for  the  sale  of  mulberry  trees,  gprowing  in  a  nursery,  and  raised  for  sale  and 
transplanting,  to  be  delivered  on  the  ground  where  they  are  growing,  on  pay- 
ment of  the  price,  as  being  an  interest  in  or  concerning  lands,  Ac.  In  a  later 
case  it  is  said,  whether  a  sale  of  growmg  wood  is  a  sale  of  real  estate^  may  de- 
pend on  the  terms  of  sale,  whether  the  wood  is  to  stand  any  time,  to  be  sus- 
tained and  nourished  by  the  soil,  or  whether  there  was  or  was  meant  to  be  a 
written  memorandum  of  the  contract.    And  in  a  still  more  recent  case  it  waa 
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Notwithstanding  some  doubts  which  were  formerly  enter-  Persons  for 
taiiied(a)  it  has  long  been  settled  that  tenant  in  tail  after  pa»-  JJho^^jlmc- 
sAiUty  of  issue  eximct^  is  in  every  respect  as  unimpeachable  tion  granted, 
for  waste  as  tenant  for  life,  who  is  made  so  by  express  limi-  f^^^^^^^  j^  ^y 
tation.(6)[2]     This  privilege  has  always  been  considered  as  after  po^m- 

ty  of  ianie  ex- 
tinct 

(a)  1  Cro.  242.    AL  84.    4  Co.  63.    2  Freem.  64. 

(b)  Harlakendea's  c<ue^  4  Oa  62.    LeuM  Bowlea'  ccm,  11  Co.  79.     1  Roll 
Bep.  177.  .'.     . 


decided,  that  contract  for  the  sale  of  jawing  wood  and  timber,  to  be  oat  and 
removed  bj  the  pmrchaserB,  is  not  within  the  statute  of  frauds.  So  a  mort- 
gage of  growing  wood  and  timber,  by  a  purchaser  thereof  is  a  mortgage  of 
personal  property,  to  take  effect  n^hen  tho  wood  shall  be  severed,  and  woU  re- 
corded in  the  town  clerk's  books.  In  case  of  a  levy  on  the  land,  (after  a  valid 
sale  of  timber)  subject  to  the  vendor's  right,  and  a  subsequent  conveyance 
withoat  such  reservation ;  the  timber  does  not  paaa,  though  the  sale  of  it  was 
neither  recorded  nor  known  to  th»  purchaser  of  the  land.  Jitney  v.  Day,  6 
N.  H.  430 ;  Obnsiead  v.  XileSy  7  ib.  522 ;  Adams  v.  Smith,  1  Bree.  221 ;  Whit- 
mar^  V.  Walker,  I  llet  313 ;  Robinson  v.  Green,  3  Met  160,  161 ;  OUifliia  v. 
OarperUer,  4  Met  580.  'See Bostwick  v.  Leae?i,  3  Day,  176 ;  RodweUr.  FhiOipe 
9  K.  A  W.  501 ;  Crot^  v.  Wadswarth,  6  £.  602 ;  Evans  v.  Roberts,  5  B.  Jk  G« 
829;  Waddittgton  v.  Bristow,  2  Bos.  &  P.  452 ;  Emmerson  v.  EeeUs,  2  Taun. 
38;  Smith  v.  Surman,  Barn.  A  0.  561 ;  Ted  v.  Awiy,  2  Brod.  &.  B.  99:  Saun- 
ders V.  Mclan,  1  Ired.  572. 

[2]  BhK^Btone  (2  Blk.  Com.  124,  125,)  gives  the  following  account  of  this 
estate :  "  Tenant  in  tail  after  possibility  of  issue  extinct,  happens  where  one  is 
tenant  in  special  tail ;  and  a  person  from  whose  body  the  issue  was  to  spring, 
dies  without  issue ;  or,  having  left  issue^  becomes  extinct :  in  either  of  these 
cases  the  surviving  tenant  in  spedal  tail  becomes  tenant  in  tail,  after  possibility 
of  issue  extinct  As  where  one  has  an  estate  to  him  and  his  heirs  on  the  body 
of  his  present  wile  to  be  begotten,  and  the  wife  dies  without  inue :  in  this  case, 
the  num  has  an  estate  tail  which  cannot  possibly  desoend  to  any  one ;  and 
therefore  the  law  makes  use  of  this  long  periphrasis  as  absolutely  necessary 
to  give  an  adequate  idea  of  his  esUte.  for  if  it  had  called  him  barely  tenant 
in  fee  taU  spedal,  that  would  not  have  distinguished  him  from  others;  and  be- 
sides^ he  has  no  longer  an  estate  of  inheritance  or  fee,  for  if  he  can  have  no 
heirs  capable  of  taking  |)er/onnani  donL  Had  it  oalled  him  tenant  in  tail  vnOir' 
Old  issue,  this  bad  only  related  to  the  preseut  fact,  and  would  not  have  exclu- 
ded the  possibility  of  ftUure  issue.  Had  he  been  styled  tenant  in  tail  without 
possibility  of  issue,  this  would  exclude  time  past  as  well  as  present,  and  he 
mi^t,  under  this  description,  never  have  bad  any  possibility  of  issue.  No 
definitwn  therefore^  could  so  exactly  mark  him  out,  as  this  of  tenant  in  taU  qfis^ 
possibility  of  issue  extinct,  which  (with  a  precision  poouliar  to  our  own  law)  not 
only  takes  in  the  possibility  of  issue  in  tall  which  he  once  had,  but  also  states 
that  this  poMtbiHty  is  now  extmguished  and  gona  This  estate  must  be 
created  by  the  act  of  Qod,  tlmt  is,  by  the  death  of  that  person  out  of  whose 
body  the  issue  was  to  spring ;  fbr  no  limitation,  conveyance  or  other  human 
act  can  make  it  For  if  land  be  giyen  to  a  man  and  his  wife,  and  the  heirs  of 
theff  two  bodies  begotten,  and  they  are  divorced  a  vinculo  matrimonii,  they  shall 
neither  of  them  have  this  estate,  but  be  barely  tenants  for  Ufo^  notwithstand- 
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Persons  for      founded  OH  the  circumstance  of  the  inheritance  once  having 
wiw^^uno-  ^^^  '^^  ^^^  tenant^  and  though  by  the  death  of  the  other 

tion  {^ranted. 

ing  the  inheritance  once  vested  in  them.  A  possibility  of  issue  is  ilwayB  sup- 
posed  to  exist  in  law,  unless  extinguished  by  the  death  of  the  parties ;  evon 
though  the  donees  be  each  of  them  an  hundred  years  old.  This  estate  is  of 
an  amphibious  nature,  partaking  partly  of  an  estate  tail  and  partly  of  an  es- 
tate for  life.  The  tenant  is  in  truth  only  tenant  for  lifOi  but  with  many  of  the 
privileges  of  a  tenant  in  tail ;  as  not  to  be  punishable  fbr  waste,  £c. ;  or  he  is 
tenant  in  tail,  with  many  of  the  restrictions  of  a  tenant  for  life ;  as  to  forfeit 
his  estate  if  he  aliens  it  in  foe  simple :  whereas,  such  alienation  by  tenant  in 
tail,  though  voidable  by  the  issue,  is  no  forfeiture  of  the  estate  to  the  rever- 
sioner, who  is  not  concerned  in  interest,  tiU  all  possibility  of  issue  be  extinct 
But,  ia  general,  the  law  looks  upon  this  estate  as  equivalent  to  an  estate  for 
life  only ;  and  as  such,  will  permit  this  tenant  to  excliang^  his  estate  with  a 
tenant  for  life,  which  exchange  can  only  be  made  of  estates  that  are  equal  in 
their  nature." 

This  estate  is  thus  described  by  Littleton :  "  Where  tenements  are  given  to 
a  man  and  to  his  wife  in  especial  tail,  if  one  of  them  die  without  issue,  the  s^- 
vivor  is  tenant  in  tail  after  possibility  of  issue  extinct    Lit.  s.  32. 

"So  if  they  have  issue,  and  the  one  die,  albeit  that  during  the  life  of  the 
issue,  the  survivor  shall  not  be  said  tenant  in  tail  after  possibility  of  issue  ex- 
tinct ;  yet  if  the  issue  die  without  issue,  so  as  there  be  not  any  issue  alive 
which  may  inherit  by  force  of  the  entail,  then  the  surviving  party  is  tenant  in 
tail,  after  possibility  of  issue  extmct    Idem. 

"  Also  if  tenements  be  given  to  a  man  and  to  his  heirs  which  he  shall  beget 
on  the  body  of  his  wife ;  in  this  case  the  wife  hath  nothing  in  the  tenements, 
and  the  husband  is  seized  as  donee  in  special  tail ;  and  in  this  case,  if  the  wife 
die  without  issue  of  her  body,  begotten  by  her  husband,  then  the  husband  is 
tenant  m  tail  after  possibility  of  issue  extinct.    Id.  s.  33. 

"  And  note,  that  none  can  be  tenant  in  tail  after  possibility  of  issue  extinct 
but  one  of  the  donees,  or  the  donee  in  especial  tail.  For  the  donee  in  general 
tail  cannot  be  said  to  be  tenant  in  tail  after  possibility  of  issue  extinct ;  be- 
cause always  during  his  life  he  may  by  possibility  have  issue,  which  may  in- 
herit by  force  of  the  same  entail  And  in  the  same  manner  the  issue  whidi  is 
heir  to  the  donees  in  especial  tail  cannot  be  tenant  in  tail  after  possibility  of 
issue  extinct,  for  the  reason  abovesaid."    Littleton,  s.  34. 

Nothing  but  a  morcd  impombHHty  of  having  issue  can  give  rise  to  this  estate. 
Thus,  if  a  person  gives  lands  to  a  man  and  his  wife,  and  to  heirs  of  their  two 
bodies,  and  they  live  to  a  hundred  years  without  having  issue,  yet  they  are 
tenants  in  tail ;  for  the  law  sees  no  impossibility  of  their  having  iffiue.  1  Inat 
28,  a. 

The  unpossibility  of  having  issue  must  proceed  fr<m  the  act  of  God,  and  not 
from  the  act  of  the  parties.  For  if  lands  be  given  to  a  man  and  his  wife,  and 
to  the  heirs  of  their  two  bodies,  and  after  they  are  divorced  causa  praomiraidtim^ 
or  ctmasngutMioMs^  their  estate  of  hiheritance  is  turned  to  a  Joint  estate  for  life ; 
and  although  tiiey  had  once  an  hiheritanoe  in  them,  yet  for  that  tlie  estate  is 
altered  by  their  own  act^  and  not  by  the  act  of  Gk)d,  viz.  by  the  death  of  either 
party  without  issue,  they  are  not  tenants  in  tail  after  possibility  of  issue  ex- 
tinct   Idem. 

A  person  may  be  tenant  in  tail,  aft»r  possibility  of  issue  extmct^  of  an  estete 
in  reminder,  as  well  as  of  an  estate  in  possession.    Thus  if  a  lease  be  made 
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donee  in  tail  special  without  issue,  the  estate  is  changed  ;  yet  Pereons  for 
it  is  said  that  the  power  to  commit  waste,  and  to  convert  tim-  who^njuno- 
ber  cut  to  his  own  use  is  not  changed/,(a)  and  that  a  court  *"<»  granted. 
of  equity,  except  for  destructive  or  malicious  waste,  will  not 
interfere  to  restrain  the  exercise  of  this  legal  right.  Tenant  after 

It  frequently  happens  that  a  person  is  at  the  same  time  J^^jai^^. 
tenant  for  life  and  also  tenant  in  tail,  after  possibility  of  issue* 
extinct,  of  the  remainder  expectant  on  his  life  estate.     An 
important  question  lately  arose  as  to  the  right  of  a  person,  in 
this  situation,  to  cut  timber.    The  limitations  of  the  settle-  [*228] 

ment  wefe  to  the  husband  for  life  without  impeachment  *of 
waste,  remainder  to  trustees  to  preserve  contingent  remain- 

(a)  Lewis  Bowled  case^  sap. 


to  A.  for  life,  remainder  to  6.  and  hia  wife,  in  special  tail ;  and  B.  dies  without 
issue ;  bis  widow  will  immediately  become  tenant  in  tail  after  possibility  of  issne 
extinct.    .Rwlo'  case,  11  Bep.  81,  a. 

This  estate,  thongh  strictly  spealciDg  not  more  than  an  estate  for  life,  par- 
takes in  some  circnmstanoes  of  an  estate  tail  For  a  tenant  in  tail  after  possi- 
bility of  issue  extinct,  has  eight  qualities  or  privileges  in  common  with  a  tenant  in 
iaiL  1.  He  is  dispunishable  for  waste,  because  he  continues  in  by  virtue  of 
the  liTery  upon  the  estate  tail ;  and  having  once  had  the  power  of  committing 
waste,  he  shall  not  be  deprived  of  it  by  the  act  of  Qod.  2.  He  shall  not  be 
compelled  to  attorn.  8.  He  shall  not  have  aid  of  the  person  in  reversion,  be- 
cause he  havmg  originally  the  inheritance  by  the  first  gilt,  has  likewise  the 
custody  of  the  writings,  which  are  necessary  to  defend  it.  4.  Upon  this  alicna- 
tioD  no  writ  of  entry  in  consimiU  casu  lies.  &  After  bis  death,  no  writ  of  in- 
trusion Iie&  6.  He  may  join  the  mise  in  a  writ  of  right,  in  a  special  manner. 
7.  In  a  pmeipe  brought  by  him,  ho  shall  not  name  himself  tenant  for  life.  8. 
In  a  proBcipe  brought  against  him,  he  shall  not  bo  named  barely  tenant  for  life. 
1  Inst  21,  b;  2  Inst.  302 ;  1  Roll.  R.  184 ;  11  Rep.  80,  & 

There  are,  however,  four  qualities  annexed  to  this  estate,  which  prove  it  to 
be  in  Act»  only  an  estate  for  life.  1.  If  the  tenant  makes  a  feoffment  in  fee,  it 
la  a  forfoiture;  because  having  no  longer  a  discernible  estate  in  him,  he  cannot 
traosfor  such  an  estate  to  another,  without  the  prejudice  and  disherison  of  the 
person  in  remainder.  2.  If  an  estate  in  tail  or  in  fee  in  the  same  lands  descends 
upon  him,  the  estate  tail  after  possibility  of  issue  extinct  is  merged.  3.  If  he 
is  impleaded,  and  makes  default^  the  person  in  reversion  shall  be  received,  as 
upon  de&uH  of  any  other  tenant  for  life.  4.  An  exchange  between  this  tenant  and 
a  bare  tenant  for  life  is  good ;  for,  with  respect  to  duration,  their  estates  are 
equal     1  Inst  27,  b.  11  Rep.  80,  b.  . 

It  seems  that  a  tenant  for  life,  without  impeachment  of  waste,  and  a  tenant 
in  tail  after  possibility  of  Issue  extinct,  stand  upon  the  same  footing  in  regard 
to  waste.  Atkf.  Oen,  ▼.  Puke  of  Marlboro^  3  Mass.  Rep.  639.  The  peculiar 
privfleges  which  a  tenant  for  lifo  after  possibiltty  of  issue  extinct  is  allowed  to 
eafoy*  becauae  the  inheritance  was  onoe  in  him,  are  personal  privileges ;  if  ho 
grants  over  his  estate  to  another,  his  grantee  will  be  bare  tenant  for  lifo.  2 
Inst,  302 ;  8  Leon.  241.  All  authorities  agree  that  tenant  in  tail  after  posa!- 
biK^  of  teoe  extinct^  is  not  pontfhable  for  waste.    Boa  ft  Stn.  Dial  2,  c.  2.) 
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Peraona  for  ders,  remainder  to  the  wife  for  life,  remainder  to  the  first 
whominjuno-  ^^^  Other  SODS,  remainder  to  the  daughters  in  like  manner, 
tion  granted,  ^th  remainder  to  the  heirs  of  the  body  of  husband  and  wife. 
The  husband  having  died  without  issue,  the  question  arose 
as  to  the  right  of  the  wife  to  cut  timber,  who  had  become 
tenant  in  tail  after  possibility  of  this  remainder.  Lord  El- 
llon  expressed  a  strong  inclination  of  opinion  that  what  was 
generally  laid  down  as  to  the  rights  of  tenant  in  tail  after 
possibility,  did  not  necessarily  apply  to  the  present  case ; 
that  the  meaning  of  the  doctrine  was,  that  as  the  donees  in 
special  tail  had  once  the  power  of  committing  wasffi  and  of 
converting  the  timber  to  their  own  use,  so  when  by  the 
death  of  one  of  those  donees,  the  estate  was  altered,  yet  the 
power  was  not  altered ;  but  that  thojuture  existence  of  that 
power,  as  the  p^-eseni  existence  of  it,  was  founded  upon  the 
circumstance  of  the  estate  tail  in  possession :  that  there  was 
not  one  case  in  which  tenant  in  toil  after  possibility  of  issue 
extinct,  is  said  to  be  dispunishable  for  waste,  where,  the  ten- 
ant had  not  once  been  tenant  in  tail  with  the  other  donee  in 
possession,  and  the  reasoning  assigned  to  prove  that  such 
person  was  dispunishable,  was  the  strong  connection  with 
the  fact,  that  such  person  was  once  tenant  in  tail  in  possession. 
His  lordship  observed  that  he  could  not  go  to  the  length  of 
holding  that  she  should  be  at  liberty  to  cut  timber,  until  the 
subject  had  been  further  considered  at  law.  A  case  was  ac- 
cordingly sent  for  the  opinion  of  the  court  of  king's  bench, 
but  this  curious  and  interesting  view  of  the  case  appears  to 
have  been  entirely  neglected  in  the  argument^  and  in  oonse- 
[*234]  quence  *of  the  present  practice  of  the  courts  of  law  not  to 

assign  any  reasons  for  their  certificates,  it  is  unknown  whether 
it  formed  any  ground  of  the  opinion  which  the  coui't  return- 
ed, that  she  was  not  impeachable  for  waste.(a)[l] 

(a)  12  Bast,  209. 


[1]  It  U  aaid  in  EeHakmdm's  case,  that  if  a  tenant  in  tail,  after  poanbOHy 
of  issne  extinct,  fells  the  trees,  the  lessor  shall  have  them ;  fiir  inasBracA  as 
he  has  but  a  particular  estate  ibr  life  hi  the  land,  he  cannol  hara  an  abaolute 
interest  in  the  trees;  but  he  shall  not  be  punished  in  vaste^  becaqse  his 
original  estate  was  not  withm  the  statute  of  Glouoestor.  This  is  denied  by 
Lord  Coke^  who  is  reported  to  have  said,  that  at  conunon  law  this  tenant  had 
A  fee^  and  eonsequentlj  full  power  to  fell  and  dispose  of  the  trees;  and  not- 
withstanding the  statute  de  donis  had  made  the  estate  to  be  only  for  life^  yet 
the  private  and  liberty  was  not  taken  away.    1  Boll.  Rep.  184. 

In  LewU  BovM  com^  the  court  observed  that  tenants  in  qpeoial  tail,  at  the 


The  ri^t  to  resfcrain  teaant  in  tail  after  poeaibilify  from  P^nons  for 
eommitting  equitabk  waste,  is  as  Ailly  settled  as  the  case  of  ^hommjimo- 
tenant  for  life  without  impeachment  of  waste.(a)    In  a  court  t«>n  granted. 

(o)  AbraJiom  v.  Bubb,  2  Freem.  53.     2  Show,  69.      2  Eq.  Ab.  757.      WO-  Tenant  after 
Kams  V.  Day,  2  Ch.  Ca,  32.     Anon.  2  Freem.  278.     Cooke  v.  Win/ord^  1  Eq.  S^Sned^from 
stated  from  the  register's  book,  3  Mad.  528.  committing 
— .-  equitable 

oommon  law,  had  a  limited  fee  simple ;  and  when  their  estate  was  changed  by  ^^^'^^ 
the  statute  de  doni^,  yet  there  was  not  any  change  of  their  interest  in  doing  of 
waste ;  so  when,  by  the  death  of  one  donee  without  issue,  the  estnte  is 
dianged,  yet  the  power  to  commit  waste,  and  to  convert  it  to  bis  own  use^ 
was  not  altered  uot  changed  for  the  inheritanoe  which  was  onoe  in  him.  And 
in  a  modem  case  Lord  JSldon  held,  upon  the  authority  of  the  preceding  cases^ 
that  tenant  in  taQ  after  jKMsibility,  being  dispunishable  for  waste  by  law,  haa 
equally  with  tenant  for  life,  without  impeachment  of  waste,  an  interest  and 
property  in  the  timber.  WfUiams  y.  WiOiama,  15  Yes.  419;  12  East.  209; 
3  Mad.  619. 

The  court  of  chancery,  by  analogy  to  the  rule  adopted  in  the  case  of  a  tenant 
for  life,  without  impeachment  of  waste,  will  restrain  persons  seized  of 
estate  tail  after  possibility  of  issue  extinct  from  pulling  down  houses,  cuttbg 
down  trees  planted  for  shelter  or  ornament,  or  any  other  kind  of  malicious 
wasteL 

A  woBiaa  being  tenant  in  t^  after  possibility  of  issue  extinct,  and  having 
married  again,  her  second  husband  felled  some  trees  in  a  grove  that  grew  near, 
and  was  an  ornament  to  the  mansion-house.  Having  an  intent  to  fell  the  rest^ 
the  person  in  remainder  preferred  his  bill  to  restrain  her  from  felling  those 
treeSb  The  court  discovered  a  strong  indinatioQ  to  grant  the  injunction ;  but 
the  case  was  retored.    Abraham  v.  BM,  2  Freem.  53 ;  %  Show.  68. 

A  woman,  tenant  in  tail  after  possibility  of  issue  extinct,  was  restrained 
fiom  committing  waste,  in  pulling  down  houses,  or  felling  trees,,  which  stood 
in  defience  of  the  house ;  and  also  fruit  trees  in  the  garden.  But  for  some 
tonreta  of  trees  which  stood  a  land's  length  or  two  from  the  house,  the  court 
wofttld  grant  no  injanetion,  because  she  had  by  law  power  to  commit  waste ; 
and  yet  she  was  retrained  in  the  particulars  aforesaid,  because  that  seemed 
malidoua    Anon.  2  Freem.  278. 

On  a  motion  lor  an  injunction  to  stay  a  jointress,  tenant  in  tail  after  possi- 
bility of  issue  extinct,  from  committing  waste,  it  was  urged  that  she  being  a 
jointress  within  the  statute  11  Hen.  YIL  ought^  in  equity,  to  be  restrained 
fttMtt  catting  timber,  that  being  part  of  the  inheritanoe  which,  by  the  statute, 
she  was  restrained  from  alienating.  The  court  granted  an  injunction  against 
willul  waste  in  the  site  of  the  house,  and  pulling  down  houses.  Cook  v. 
WhuOty^  1  Ab.  £q.  400. 

The  privikgea  whidi  this  tenant  enjoys  arise  from  the  privity  of  estate,  and 
because  the  inheritance  was  once  in  him ;  therefore,  if  he  grants  over  his  estate 
to  another,  his  grantee  will  be  bare  tenant  for  life.     1  Inst.  28,  a. 

^08  where  a  tenant  of  this  kind  granted  over  his  estate,  the  grantee  was 
oompriled  to  attorn  as  a  bare  tenant  for  life ;  and  so  to  be  named  in  a  quiid 
jmri$  damoL  For  although  it  were  true  that  a  tenant  of  this  kind  waa  not 
oompeDable  to  attorn,  yet  that  was  a  privilege  annexed  to  big  person,  not  to 
the  estate;  but  by  the  asrignment^  the  privity  waa  altered,  and  the  privilefip 
gona.    Apreee^a  cose^  3  Leon.  241. 
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Peraons  for      of  law,  as  observed  by  Sir  J.  Leach,  a  tenant  in  tail  afker  pos- 
w^omiSo-  sibility  of  issue  extinct,  is  in  effect  a  tenant  for  life  without 
tion  gnmted.    impeachment  of  waste :  and  courts  of  equity  have  in  the 
question  of  equitable  waste,  confounded  him  with  other  ten- 
ants for  life  without  impeachment  of  waste,  and  have  not 
entered  into  the  distinction  that  he  is  unimpeachable  of  waste, 
not  by  the  provision  of  a  grantor,  but  as  a  legal  incident  to 
his  estate.(a) 
Tenant  in  tail       The  whole  doctrine  upon  the  subject  of  the  rights  both  of 
fiwm^enation  t^^^^^^  ^^^  life  unimpeachable  for  waste,  and  tenants  after 
by  special  act  possibility  of  issue  extinct,  were  elaborately  discussed  in  the 
or  by  S™p^*    late  case  of  the  A^rney- General  v.  Duke  of  Marlbormigh, 
reraion  being   That  case  is  also  extremely  valuable,  for  the  consideration 
which  the  question  received,  as  to  the  rights  of  tenants  in  tail 
restrained  hy  ojct  of  pofrliament  from  alienation^  with  respect  to 
the  doctrine  of  equitable  waste.   In  that  case,  the  Duke  of  Marl- 
borough entitled  as  tenant  in  tail  under  an  act  of  parliament 
[*225]  to  the  *honor  and  manor  of  Woodstock,  with  a  proviso  that 

he  should  not  have  power  by  fine  or  recovery,  or  other  act, 
to  bar  the  said  estate,  was  alleged  to  have  cut,  and  to  be  pro* 
ceeding  in -cutting  down  trees  planted  for  ornament,  and  for 
shelter  of  the  mansion-house  at  Blenheim,  and  also  of  an  im- 
proper growth.  The  bill,  to  which  a  general  demurrer  was 
put  in,  prayed  ati  account  and  an  injunction.  Sir  J.  Leach, 
in  the  first  view  which  he  took  of  this  case,  considered  the 
estate  of  the  duke  as  an  estate  tail,  with  all  ilie  incidents  be- 
longing to  it,  except  those  expressly  taken  away  by  the  act^ 
and  accordingly  overruled  the  demurrer.  It  was  afterwards, 
however,  discovered  that  the  duke,  by  another  act  of  par- 
liament, which  had  neither  been  inserted  in  the  pleadings 
nor  alluded  to  in  the  argument,  was  bound  to  maintain  Blen- 
heim House;  and  it  was  then  determined,  that  upon  &iat 
ground  he  was  not  at  liberty  to  cut  trees  essential  to  its  or- 
nament and  shelter. 

The  final  determination  of  this  case  does  not  proceed 
therefore,  upon  the  general  doctrine  applicable  either  to  ten- 
ants in  tail  specially  restrained  by  act  of  parliament  from 
alienation,  or  tenants  in  tail,  where  the  reversion  being  in 
the  crown,  the  estate  is  also  unalienable.(6)    The  questioo, 

(a)  8  UBd.  Rep.  639. 

9)  By  «ct  of  parliament  34  and  85  Hea  8,  c.  20.    It  is  ulao  said  that  a  re- 
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whether  a  person  in  this  sitiiation  is  to  be  considered  lor  Penons  fiv 
this  purpose  as  tenant  in  tail,  or  tenant  for  life  unimpeach-  whomwjuno- 
able  for  waste^  still^remains  unprejadiced  by  decision.    It  tion  gnmted. 
remains  to  be  seen  whether,  on  the  one  hand,  bj  analogy  to 
the  great  body  of  authorities  ^relating  to  the  case  of  tenant  [^26] 

for  life  without  impeachment  of  waste,  or  the  case  of  tenant 
in  tail  after  the  possibility  of  issue  extinct,  which  it  more 
dosely  resembles,  the  courts  will  interpose  by  injunction  ? 
Or  whether,  on  the  other,  adopting  the  forcible  arguments 
of  the  court  in  delivering  its  original  opinion,  they  will  con- 
sider the  possessors  of  such  estate  as  having  all  the  legal  - 
rights  and  incidents  which  belong  to  an  estate  of  that  cha- 
racter, except  where  such  rights  and  incidents  are  specially 
qualified  by  the  provisions  of  the  statute ;  and  that,  in  case 
tiiere  is  no  qualification  with  respect  to  the  right  of  cutting 
timber,  they  are  the  legal  owners  of  the  timber ;  and  that 
there  is  no  principle  of  jurisdiction  in  a  court  of  equity  to 
restrain  the  legal  incidents  of  an  estate  tail  with  respect  to 
timber,  either  because  the  estate  tail  cannot  be  barred,  or 
because  the  reversion  is  in  the  crown  ? 

A  court  of  equity  will  also  interpose  where  a  person  hav*  -y^^j^  y^y  ^j. 
ing  an  estate  in  remainder,  to  which  the  privilege  of  cutting  loaon. 
timber  is  annexed,  is  doing  so  by  coUusian  with  the  tenant  in 
possession.  [1]    Accordingly  an  injunction  was  granted  where 
there  was  tenant  for  life,  remainder  to  another  for  life  with- 

venMm  in  the  crown  is  not  bamble  at  common  law,  2  RolL  Ab.  293,  cit  3 
Mad.  522,  n. 


[Ij  A  iWDaindemum  for  life  may  have  an  injunctioQ  fbr  immediate  ijijuriea 
to  ilia  estate.  Mayo  v.  Feaster,  2  M'CJoTd'fl  Oh.  Rep.  143.  The  remedy  of  the 
nfvemoner  Ibr  an  fa^imy  dene  to  hia  roTeiaioD,  is  by  an  action  at  law,  and  a 
oourt  of  equity  will  not  interpoee  its  authority  unless  it  can  be  shown  to  be 
neeessMy  to  prsTmt  fiitore  mi8ohi4^  and  sooh  mischief  as  ought  to  be  pre- 
Tented.  The  Jbundation  of  equity  Jurisdiction  is  the  probability  of  irreparable 
misdnef;  that  sort  of  material  ixguiy  by  one  to  the  oonifort  of  another,  or  to 
his  daougev  which  requires  the  appUcstion  of  a  power  to  preTent  as  well  as  to 
remedy  the  evil.  Jeremy  on  £q.  Juris.  310;  2  Story's  £q.  Juris,  sec  295 ; 
Agruham  t.  Danndl,  6  Met  Rep.  118.  Neither  a  devisee  of  an  estate  tail,  nor 
of  a  contiBgeDt  fee  with  an  ezeootoiy  devise  over  has  any  power  to  commit 
waste  to  destroy  the  inheritance.     WaOington  y,  Taylor,  Saxt  Cb.  Rep.  31i. 

Where  a  secotid  mortgagee  was  proceeding  to  sell  the  premises  under  a 
power  of  sale  in  the  mort^gage,  tiie  oourt  allowed  an  hgonction  to  stay  the  sale, 
theii||^tBofanittflmt,h6irof  the  mortgagor,  being  ooncemed,  or  ordered  the 
premises  to  be  sold  under  the  direotion  of  a  master  aasooiated  with  the  mort- 
gagee.    Van  Bn-gm  ▼.  J)emarmt,  4  Johns.  Ch.  Rep.  S7. 
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out  impeachment  of  waste,  and  the  second  remainderman, 
by  leave  of  the  tenant  for  life,  had  entered  upon  ttie  premises 
and  cut  timber.(a)  And  the  same  determination  would  be 
made  where  the  tenant  for  life  and  the  remainderman  in.  fee, 
subject  to  contingent  estates,  were  felling  timber  in  coUu- 
sion,(J)  or  where  the  waste  was  by  a  tenant  for  life  in  pos- 
session, who  had  the  next  vested  estate  of  inheritance  in 
remainder,  ''^but  subject  to  intermediate  contingent  e8tate8,(c) 
or  by  the  trustee  of  a  term  for  a  charity  subject  to  waste, 
who  had  purchased  the  reversion.((i)  One  of  the  first 
cases  in  which  the  courts  of  equity  interfered  to  restrain 
the  commission  of  waste  by  a  trespasser,  was  where  a  person 
was  cutting  timber  by  collusion  with  the  tenant.(e)[l] 

(a)  Lady  Evdyn^s  case^  cit  2  Freem.  55.     Fleming  v.  The  Bishop  of  Carlide^ 
cit  1  Dick.  209. 
(6)  Garth  v.  Cotfrn,  1  Dick.  183. 

(c)  WiOiama  v.  Duke  of  BoUon,  1  Oox,  72. 

(d)  Bays  Y.  Bird,  2  P.  W.  398. 
(«)  Post,  p.  230. 

[1]  An  injunction  is  not  granted  to  restrain  a  mere  treepftss  whwe  the  ii^oiy 
is  not  irreparable  and  deetnictiire  to  the  plaintiffs  estate,  but  is  sosoeptible  of 
perfect  pecuniary  compensation,  and  for  which  the  party  may  obtain  adequate 
satisfaction,  in  the  ordinary  course  of  law.    It  must  be  a  strong  and  peculiar 
case  of  tresxMiss  going  to  the  destruction  of  the  inheritance,  or  where  the  ms^ 
chief  is  remedQess  to  entitle  the  party  to  the  interference  of  tibia  court  by 
iiqunotio&«    Jerome  v.  Rosa,  *l  Johns.  Gh.  Rep.  315.    The  English  court  of 
chancery  is  now  in  the  habit  of  granting  injunctions  in  trespass,  when  the  case 
is  peculiar  and  special ;  and  this  practice  came  into  use  long  subsequent  to 
the  date  of  our  revolution.    As  late  as  1786,  {Mbgg  y.  Mogg,  Dickens^  610,) 
Lord  Thurlow  directed  a  search  to  be  made  to  see  if  ever  there  was  an  in.stsiioe 
of  an  injunction,  where  a  mere  trespasser  entered  upon  land  and  cut  timber; 
and  as  no  such  precedent  could  be  found  he  denied  it  even  in  a  case  of  trespass 
in  cutting  down  timber.    But  sinoe  that  time,  the  practice  has  been  iotrodooed 
and  justly  and  reasonably  applied  to  special  cases,  where  irreparable  rain  would 
have  followed  the  refusal  to  enjoin  the  trespass.    It  was  ^Uowed  by  Lord 
Thurlow  in  Fleming's  case,  6  Vesey,  147,  where  the  defendant  had  worked 
fh)m  his  own  land  into  the  coal  mine  of  the  plaintiff;  and  that  ease  was  foUowf  d 
by  Lord  Eldon,  (6  Ves.  147,  7  Vea  807,)  on  the  principle  that  irreparable  mis- 
chief and  ruin  of  the  property,  as  a  mine,  would  be  the  oonsequeiioe  if  tlie 
party  was  not  stopped.  On  the  same  ground,  the  ii^unction  is  granted  againrt 
divertmg  a  water  course  from  a  mill;  (1  Bro.  688,)  against  the  destruction  of 
timber,  (10  Vesey,  290,)  against  the  taking  of  stones  of  a  peculiar  value ;  (It 
Vesey,  128,)  or  stones  fh>m  a  quarry,  (18  Ves.  184.)  All  these  are  cases  of  great 
and  irremediable  mischief,  which  damages  cotild  not  oompensatei,  because  the 
misehief  reaches  to  the  very  substance  and  value  of  the  estate  and  goes  to  the 
destruction  of  it  in  the  character  fai  whk)h  it  is  ei^fojed.    The  ot^eotion  tp  tlie 
injunction  in  cases  of  private  trespass,  except  under  very  apeoial  oiroumdrtaoees^ 
iS)  that  it  would  be  productive  of  public  incravenieDoe  by  drawing  cases  of 
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It  majnot  be  improper  to  insert  in  this  place  a  case  which  Peraons  for 
(although  no  decision  was  made  applicable  to  this  point,  in  ^T^J^ 

tkxDpnaited. 

ocdinary  trespaas  witbin  the  oognizanee  of  equity,  and  by  oaUiiig  forth  npoo  afl 
ocesBioiui  its  power  to  punish  by  attachment,  fine  and  impriaonment  for  a  ti^tJl^  forUie 
further  oommiasion  of  trespaaai  instead  of  the  more  gentle  common  law  remedy  punshaae  of 
by  action,  and  the  aaseasment  of  damages  by  a  jury.  In  ordinary  caaee,  this  latter  land  of  which 
remedy  has  been  found  amply  sufBcient  for  the  protection  of  property ;  and  it  ii  J^®/  "^en  to 
notadviaable  to  introduce  the  chancery  remedy  as  its  substitute,  except  in  strong  tenantTfor^lifo 
and  aggravated  instanoRs  of  trespass,  which  go  to  the  destruction  of  the  inhe-  sans  waste, 
ritanoe  or  where  the  mischief  is  remediless.    This  was  the  doctrine  declared  in  purchased  an 
the  case  of  Stevens  v.  BeekTnan,  1  Johns.  Oh.  Rep.  318,  and  it  appears  to  be  the  ^*®  ^**^  » 
JSngUsh  doctrine.    In  the  case  of  Agar  v.  The  Regenfa  Canal  Chmpany,  Cooper'a  fte^ISanti^" 
Bq.  Rep.  77,  the  defondanta  were  empowered  by  a  private  act  of  parliament  of  tunber  up- 
to  cut  a  canal ;  the  line  of  the  canal  had  been  prescribed,  and  tiiey  departed  on  it 
from  that  line  and  were  carrying  the  canal  through  a  garden  and  rick  yard ; 
and  Lord  Eldon  allowed  an  injunction.    So  in  the  case  of  STutto  r.  Henderson, 
3  Dow.  519,  the  Aberdeen  Canal  NaivigaUon  Company  were  charged  with  having 
taken  and  appropriated  lands  to  their  use  by  unwarrantably  deviatmg  from  the 
line  particularly  described  by  statuie,  and  an  injunction  to  restrain  the  canal 
company  within  their  limits  was  admitted  to  be  proper.    But  in  both  these 
cases,  the  companies  were  making  a  permanent  appropriation  of  the  land  and 
destroying  the  inheritance,  and  upon  the  acknowledged  principle  in  aD  the 
cases  it  was  neoesaaiy  to  restrain  them.    In  the  case  also  of  Hughes  v.  The 
Trustees  o/Merton  College,  1  Yesey,  18S,  the  commissioners  of  a  turnpike  com* 
pany  entered,  took  possession  of  and  were  destroying  by  digging  for  gravel, 
large  garden  grounds  of  the  plaintiff,  who  was  a  gardener  by  trade.   The  turn- 
Ipike  act  had  specially  excepted  gardens  as  wdl  as  orchards,  planted  walka^ 
^,  and  Lard  Hardwicke  thought  it  a  dear  case  of  trespass,  and  of  such  a 
nature  that  the  plaintiff  was  entitled  to  aeek  his  remedy  by  injunction,  though 
he  had  hia  remedy  at  law.   But  he  admitted  that  if  there  had  been  any  ground 
for  doubt,  whether  or  not  the  commissioners  had  authority,  he  would  not  have 
Interposed  nntil  the  doubt  had  been  removed,  and  the  matter  finally  deter- 
mined at  law.    And  it  is  to  be  observed  that  here  was  the  destruction  of  what 
a  man  was  ximng  as  his  trade  or  Uveiihood,  Several  cases  have  occurred  in  New 
York,  in  which  public  trustees  have  been  restrained  by  injunction  from  acts  of 
tzespass ;  but  the  acts  were  such  as  went  to  destroy  the  enjo3rment  of  valuable 
property  and  privileges.    Thus  in  the  case  of  Gardner  v.  The  Trustees  of  Nwh 
}nBrg\  2  Johns.  Gh.  Rep.  162,  the  trustees  were  going  to  divert  a  stream  of 
water  tliat  flowed  immemorially  and  had  supplied  the  brick  yard,  the  distillery 
and  miD  ereetiooa  of  the  plaintiff;  and  the  case  not  being  deemed  wlthm  the 
provisions  of  the  act  in  favor  of  those  trustees,  an  injunction  was  granted. 
Afterwards  in  JBeGbiap  v.  Bdknaf,  2  Johns.  Oh.  Rep.  463,  an  ii^'unction  was 
allowed  upon  the  same  principle  of  preventing  a  great  and  irreparable  mischief. 
In  that  case  inspectors  under  an  act  of  the  legislature  for  draining  oertahi 
swaiopa  and  bog  meadows  for  the  benefit  of  some  individoala,  undertook  to 
lower  a  large  pond  of  400  acres  by  cutting  down  the  outlet,  which  would 
destroy  the  value  of  the  pond  and  outlet  as  a  source  of  water  for  the  use  of 
miliB  estebliehed  on  the  outlet    It  was  con^ered  to  be  an  interflarence  not 
warranted  by  the  statute,  and  to  be  a  great  and  special  trespass,  leading  to 
laeting  miadiief;  and  the  destruction  of  the  estate.    It  was  further  observed 
that  it  waa  not  a  case  which  concerned  the  public^  but  one  of  mere  private 
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conaequence  of  the  frame  of  the  record)  is,  nevertheless, 
extremely  valuable  as  containing  the  observations  of  Lord 


oonTenienoe  and  profit,  and  the  act  ought  to  be  strictly  constnied.  These 
aU  show  that,  in  respect  to  acts  of  trespass  oomroitted  upon  land,  even  by  per- 
sons in  a  public  trust,  under  color  of  law,  the  court  has  not  interfered  by 
iiijunction,  unless  where  the  trespass  was  permanent,  as  well  as  grievous,  or 
went  to  destroy  the  value  of  the  property  to  the  owner.  It  is  not  sufficient 
that  the  act  be  simply  |Mr  m^  a  trespass ;  but  it  must  be  a  case  of  miscdiief  and 
of  irreparable  ruin  to  the  property  in  the  character  in  whidi  it  has  been 
enjoyed.  In  all  other  cases  the  common  law  remedy  is  deemed  to  be  adequate 
and  perfectly  competent  to  g^ve  compensation  as  well  as  to  deter  and  prevent 
the  r^>etition  of  the  trespass  by  the  exemplary  damages  which  it  will  inflict 
A  court  of  equity  will  sometimes  interfere  to  prevent  a  multiplicity  of  snits  by 
a  bill  of  peace.  The  principle  is  stated  in  Lord  Tenham  v.  Herbert,  2  Atk.  483, 
and  in  Eldridge  v.  HiU  A  Mwray,  2  Johns.  Ch.  Rep.  281.  But  that  is  only  in 
cases  where  the  right  is  controverted  by  numerous  persons^  each  standing  on 
his  own  pretensions;  and  it  has  no  application  to  the  case  of  one  or  more  per- 
sons choosing  to  persevere  in  acta  of  trespass,  in  despite  of  snits  and  recoveries 
against  them.  See  also,  Livingston  v.  Livingston,  6  Johns.  Gh.  Rep.  497,  and 
cases  cited. 

The  ancient  doctrine  of  the  court  of  chancery  was  not  to  interfere  byinjuno* 
tion  in  cases  of  trespass,  but  to  leave  the  party  to  his  legal  remedy.    The 
practice  of  the  court  is  now  more  liberal,  yet  in  cases  of  trespass  it  still  expeete 
a  strong  case  of  destruction  or  irreparable  mischief  to  be  presented.     Wett  v. 
WaOcer,  2  Green's  Oh.  Rep.  219 ;    V<m  Winkle  v.  Owrtia,  ib.  422.    Equity  wiU 
not  interfere  in  a  case  of  naked  trespass,  where  there  is  a  fbll  remedy  at  law. 
EerUn  v.  West,  3  Green's  Ch.  Rep.  449.    But  fbr  the  purpose  of  quietmg  a 
possession  or  preventing  a  multiplicity  of  actions,  or  where  the  value  of  the 
inheritance  is  in  jeopardy,  or  irreparable  mischief  is  threatened  in  relatioii 
either  to  mines,  quarries  or  woodland,  the  court  will  inteifere  by  ii^unotkin, 
even  agaioat  a  person  acting  under  a  claim  of  ri^t    lb.    The  injory  may  be 
irreparable,  either  from  the  nature  of  the  injury  itself  or  flx>m  the  want  of 
responsibility  in  the  person  committing  it    Ib.    Courts  of  chanoeiy  wiU  not 
interfere  by  injunction  to  prevent  a  threatened  wrong,  unless  the  danger  is 
imminent  and  the  injury  is  irremediable  in  any  other  form.     Spooner  v. 
If  Cornell  et  aL,  M'Lean's  Rep.  338.    Digging  ore  fh>m  mines  upon  the  public 
lands  of  the  United  States,  is  such  waste  as  entitles  the  United  States  to  an 
injunction  to  restrain  it     The  United  States  v.  Gear,  3  Howard,  121.    If  a 
tenant  for  life  dig  up  and  use  soil  or  wood  on  the  demised  premissfl^  fiw  the 
purpose  of  manufiusturing  bricks  for  sale^  he  will  be  restrained  by  iiqimotfani. 
LinHngstony.  Reynolds,  2  Hill,  167;  &  C.  26  Wend.  116.    It  is  only  when  the 
plaintiff  in  equity  has  exercised  due  precaution  to  prevent  an  iDjwy  that  be 
can  be  relieved  by  an  mjunction.    Rttss  v.  WHsot^  9  Maine's  Rep.  207.   Equi^ 
has  jurisdiction  to  restrain,  by  injunction,  erections  on  servient  lands^  in  viola- 
tion of  an  easement  or  right  of  eigoyment  in  respeot  of  audi  lands  attached  or 
bek)Dging  to  adjoining  premisea    Segmmsr  v.  WDmiaUL,  4  Sand.  Ch.  Bepu 
502.    See  also  Amdmg  v.  Seehmip,  9  Gill  ft  Johns.  Rep.  468.    Gbanceiy  wiU 
never  interfere  to  prevent  by  injunction  a  mere  ordinaiy  txeqwas  where  the 
iq|ui7  would  be  in  no  sense  irreparable,  and  where  an  adequate  remedy  miglit 
be  found  in  the  recovery  of  damages.    Injunctions  to  restrain  tut  prevent  tree- 
passes  have  been  granted  only  when  the  impendhig  iiyury  was  to  timber,  ore» 
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Eldon  upon  a  case  where  tmsteeB  being  directed  to  lay  out  Peraom  for 
a  sum  of  money  in  land,  of  which  they  were  themselves  to  ^JLj^I^o- 
be  successively  tenants  for  life  without  impeachment  of  waste,  ^^  gnnted. 
had  purchased  an  e^ate  with  a  disproportionate  quantity  of 
timber  growing  upon  it  ^The  t^tator  had  devised  his  real 
estate  to  the  use  of  the  defendant,  T.  H.  Lamb,  for  life^ 
without  impeachment  of  waste;  remainder  to  trustees  to 
preserve,  &c.;  remainder  to  his  first  and  other  sons  in  tail 
(by  a  person  whom  he  did  not  marry ;)  remainder  to  the 
defendant^  Sir  J.  B.  Barges,  for  life,  without  impeachment 
of  waste ;  remainder  to  trustees  to  preserve,  &c. ;  remainder 
to  the  plaintiff,  C.  M.  Burges,  for  life ;  remainder  to  his  first 
and  other  sons,  &c.,  with  various  remainders  over.  The 
testator  then  gave  the  residue  of  his  personal  estate,  which 
amounted  to  about  £70,000  to  the  defendants  Lamb  and  Sir 
J.  B.  Burg^  to  be  settled  to  the  same  uses.  The  trustees 
purchased  an  estate  in  Sussex  at  the  price  of  £21,500,  which 
included  a  'considerable  quantity  of  timber  valued  at  £1603.  f*228] 

Sur  J.  B.  Burges  took  a  lease  from  Lamb  of  this  estate  for 
ninety-nine  years,  if  he  should  so  long  live,  with  an  excep- 
tion of  the  timber,  and  a  reservation  to  Lamb  of  the  right 
to  enter  and  cut  The  bill  was  filed  by  C.  M.  Barges, 
charging  the  executors  with  a  breach  of  trust  in  purchasing 
an  estate  with  timber  upon  it,  stating  that  the  defendant 
Lamb  had  cut  timber  which  was  ornamental,  &c.,  and  pray- 
ing an  account 

An  injunction  having  been  obtained,  restraining  Lamb 
firom  cutting  timber  genercUb/;  upon  the  motion  to  dissolve. 
Lord  Eldon  observed,  that  this  was  a  case  of  as  much 
importance  and  difficulty  as  any  that  he  had  ever  been 
called  upon  to  consider.  That  if  this  estate  had  been  the 
subject  of  an  actual  devise  subject  to  these  limitations,  the 
tenant  for  life  would  have  had  all  the  power  over  the  timber 
which,  in  law,  belonged  to  this  estate,  and  in  equity  also, 
except  such  as  this  court,  by  a  due  application  of  the  prin- 
ciple of  equitable  waste,  denies  to  a  tenant  for  life  xuiim- 

nonnineotfl)  ornamental  trees,  coals  and  quarries.  2  Story's  Bq.  JxavL  30*7 -8-9. 
In  most  of  these  oasoBy  the  recovery  of  damages  merely,  would  be  an  insigoK 
fleant  or  Tery  inadequate  remedy.  It  appears  that  the  entire  jurisdiction  of 
warts  of  chancery  in  cases  of  trespass  is  of  rery  recent  origto.  A  mere 
breach  of  eontract  is  never  restramed  in  adyanoe,  or  redressed  subsequently 
in  a  oourt  of  equity,  where  the  remedy  at  law  is  adequate  to  the  ii^uiy. 
amUk  Y.  I'^ttingiU,  15  Tennont  Sep.  82. 
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POTBong  for      peachable  for  vaste.     That  the  question  then  remained, 

^omLQjunc   whether  this  was  a  due  execution  of  the  trust,  by  laying  out 

tion  granted.    ^^^  money  fio  that  under  the  limitations  to  themselves  for 

life  without  impeachment  of  waste,  one  of  the  trustees  might 

immediately  draw  back  iitto  his  ^wn  pocket  £1600  of  the 

trust  money.  [1]     His  lordship  said  that  he  could  not  deny 

[1]  Tlie  obligation  imposed  upon  a  trustee  is  that  be  shall  manage  the  trust 
estate  in  the  same  manner  that  a  discreet  man  would  manage  bis  own  conoems; 
and  he  is  accountable  if  he  neglects  to  perform  his  duty.  Eamsford  v.  Rains' 
ford^  1  Rice's  Eq.  Rep.  343.  He  is  not  permitted  to  take  anj  profit  to  himself 
and  hairing  discharged  bis  duty  faithihlly,  he  is  accountable  for  no  more  than 
is  actually  made.  If  he  be  wanting  in  the  performance,  he  must  account  lor 
what  he  ought  to  have  made ;  and  it  will  be  seen  at  once  that  no  arbitrary 
rule  can  ascertain  the  extent  of  his  liability,  and  no  case  can  furnish  a  rule  for 
another.  There  is  no  possible  way  of  ascertaining  it  by  any  other  means  than 
those  which  arise  from  the  particular  circumstances  of  each  case.  Jh.  Where 
one  man  wrongfully  possesses  himself  of  the  property  of  another,  in  equity  he 
holds  such  property  for  the  rightful  owner.  GtUnes  v.  Chew^  2  Howard,  650. 
Stoeei  V.  Jacocks,  6  Paige,  355.  Where  a  father  was  insane,  and  one  of  his 
sons,  who  had  left  his  house,  returned  and  took  charge  of  his  farm,  with  the 
acquiescence  of  the  mother  and  the  rest  of  the  family ;  for  several  yea^  and 
until  the  Other's  death;  it  was  held,  that  the  father  continued  seized  while  he 
lived,  and  that  the  taking  of  the  profits  of  the  &rm  by  the  son  must  be  consid- 
ered, OS  for  the  use  and  benefit  of  the  father.  Hunt  v.  Bimtf  3  Met.  Rep.  1*75. 
No  person  is  permitted  to  purchase  an  interest  in  property,  and  hold  it  for  his 
own  benefit  where  he  has  a  duty  to  perform  in  relation  to  such  proper^,  whidi 
is  inconsistent  with  the  character  of  a  purchaser  thereof  on  his  own  aoooont^ 
and  for  his  individual  use  or  benefit  Vcm  Epps  v.  Van  Eppe^  9  Paige,  238. 
If  trustees,  exercising  a  general  power  to  make  investments,  go  beyond  the 
limits  prescribed  by  law,  in  selecting  a  mode  of  investment,  neither  good  faith, 
nor  care  nor  diligence,  will  protect  them  in  the  event  of  an  actual  loes.  In 
such  cases,  they  assume  the  risk  and  are  responsible  accordingly.  Adamum 
V.  Emoit^  4  Barb.  S.  C.  Rep.  626.  Trustees  cannot  deal  in  their  own  behalf 
with  the  funds  entrusted  to  their  charge  for  the  benefit  of  another.  Accord- 
ingly where  trustees  and  executors  invested  a  legacy  in  bank  stock,  which  was 
in  whole,  or  in  part,  the  individual  property  of  one  of  them,  or  the  proceeds 
(in  dividends)  of  such  property,  and  a  loss  was  sustained  in  consequence  of  a 
depreciation  of  the  stock;  held,  that  the  executors  were  bound  to  make  good 
the  loss.  Ih.  One  of  two  trjstees,  who  contracted  for  a  joint  interest  with 
the  trust  estate,  in  the  purchase  of  a  cotton  mill,  the  title  of  which  was  taken 
to  the  trustees,  and  the  trust  estate  was  pledged  for  nearly  the  whole  purchase 
money ;  afler  fidling  to  perform  the  terms  of  his  conCraot  for  such  interest,  will 
not  be  permitted  to  set  up,  as  owner,  any  right  or  daim,  inconsistent  with  the 
interest  and  advantage  of  the  trust  estate,  in  dealing  with  the  premisea  WtttM 
▼.  Chapman^  4  Sand.  Ch.  Rep.  312.  Where,  on  such  a  purchase,  the  tnyetea 
agreed  to  pay  off  the  mortgages  given  on  the  trust  inheritance  for  the  price; 
and,  instead  of  so  doing,  made  large  advances  in  conducting  the  cotton  mill 
for  the  benefit  of  the  trust  tenants  for  life ;  held,  that  he  could  not  set  off  or 
apply,  suoh  advances  in  reductu>n  of  a  prior  mortgage  on  the  mill,  bought  in 
by  the  trustees,  for  the  benefit  of  the  inheritanee^    Jb.    A  trasfeee  is  not  al- 
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Lord  Thurlow's  opinion  in  the  caae  of  lauiy  Plymoaih  v.  Tnnieea  to 
Lady  Archer,{a)  that  a  purchase  must  be  made  of  an  estate  UBSent^r^"^* 
in  which  the  tenant  for  life,  without  impeachment  of  waste,  ni»indera. 
would  hare  the  right  to  some  extent  of  cutting  timber. 
That  the  only  rule  left  by  that  case  was,  that  the  ^purchase  [^29] 

is  to  be  such  as  the  trustees  in  a  just  and  sound  exercise  of 
their  discretion  could  make ;  but  if  under  that  act  the  tenant 
for  life  acquired  the  right  to  cut  some  timber,  that  mere 
circumstance  would  not  make  it  an  abuse  of  trust  or  a  mis> 
taken  exercise  of  their  discretion.  The  court,  taking  care 
that  the  fund  shall  be  laid  out  according  to  a  reasonable  and 
sound  execution  of  the  trust,  must  not,  on  the  other  hand, 
place  trustees  in  such  difficulties  that  they  never  can  execute 
a  trust  of  this  sort  without  coming  to  a  court  of  equity. 
That  in  the  present  case  there  were  several  tenants  for  life 
unimpeachable  for  waste,  and  it  was  very  difficult  to  hit  the 
ratio  ;  but  that  if  the  timber  should  bear  a  very  considerable 
proportion  to  the  value  of  the  whole  purchase^  the  tenant  for  life, 
especially  if  one  of  the  trustees  coulcf  not  possibly  be  per- 
mitted to  take  it.    The  court  may  be  driven  to  take  this 

(a)  1  Bra.  C.  C.  159. 

lowed  to  m^e  »  profit  oat  of  the  trust  ftmds  for  bis  own  benefit ;  and  if  he 
employB  them  in  trade^  whereby  he  makes  more  than  simple  interest,  he  may 
be  charged  with  the  whole  of  such  profits;  either  by  making  periodical  rests, 
and  charging  him  with  compound  interest,  or  in  snch  other  manner  as  may 
best  carry  oat  the  principle  of  giving  to  the  cestui  que  truai  the  benefit  of  all 
profits  made  beyond  the  simple  interest  Ih.  11  Ye&  92;  2  Hyl.  k,  Keen, 
855;  1  Johns.  Oh.  Rep.  620;  Hopk.  Rep.  424.  In  such  cases,  the  principle 
of  the  coart  appears  to  be  to  allow  simple  interest  only  where  it  is  evident  that 
the  profits  made  by  the  trustee  could  not  have  exceeded  that  amount  But  if 
it  is  doabtfol  whether  the  profits  were  not  greater,  then  to  allow  the  eesUUqma 
trust  to  elect  between  such  interest  and  any  inquiiy  as  to  the  actual  profits 
made  out  of  the  trust  fond.  lb.  Stating  the  accounts,  with  periodical  rests^ 
and  compounding  the  interest,  is  only  a  convenient  mode,  adopted  by  the  court 
to  charge  the  trustee  with  the  amount  of  the  profits,  beyond  simple  interest 
eannot  be  obtained.  Jh.  A  trustee  who  has  only  a  delegated  discretionary 
power,  cannot  give  a  general  authority  to  another  to  execute  such  power,  nn« 
leas  he  is  specially  anthorized  to  do  so  by  the  deed  or  will  creating  the  trust 
And  where  an  estate  is  devised  to  trustees,  with  power  to  sell,  a  general  autho- 
rity to  an  agent  to  sell  and  convey  lands  belonging  tn  the  estate,  or  to  contract 
absolutely  for  the  sale  of  such  lands,  cannot  be  legally  given  by  the  trustees. 
Bawtey  v.  James,  5  Paige,  323.  Where  one  of  the  persons  appointed  trustees 
of  an  express  trust  reAises  to  accept  such  trust,  and  executes  a  formal  ronun- 
dation  thereof  he  cannot  afterward  accept  and  execute  the  trust,  except  it  be 
under  a  new  appomtment  as  trusteeu  MaUer  of  Van  Schoonhoven^  5  Paige^ 
650.    (See  Am.  Ch.  Dig.  by  Waterman,  title  TRuna) 
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Persona  ibr      ooTUse:  that  trustees,  laying  out  the  fdnd  in  a  timheied 
whommjuno-  ®3tate  without  applying  tiliat  reasonable  and  discreet  atten- 
tion granted,    tion,  that  in  a  fidr  view,  ought  to  be  applied  to  the  interests 
of  all  parties,  should  be  considered  in  a  court  of  equity,  as 
not  buying  any  timber  for  their  own  benefit    That  this  was 
a  mode  of  cutting  the  knot  which,  perhaps,  in  a  new  and 
difficult  case,  might  be  adopted.  [1] 
'^'^^?*^  The  interference  in  restraint  of  waste  was  originally  found* 

ed  on  privity  of  title,  and  the  courts  were  for  a  long  time 
extremely  strict  in  confining  their  relief  to  such  cases.  If, 
therefore,  the  plaintiff  either  happened  to  state  an  adverse 
title  in  the  defendant,  or  the  defendant  in  his  answer  posi- 
tively denied  the  plaintiff's  tide,  injunctions  were  always 
either  refused,  or  having  been  granted,  were  dissolved.  Lord 
[*280]  Eldon  has  noticed  several  instances  *of  the  extreme  strictness 

of  the  court  during  the  time  of  Lord  Bathurst  and  Lord 
Thurlow,  in  adhering  to  this  rule :  thus  if  the  bill  contained 
a  passage,  frequently  inserted  now,  that  the  defendant  pre- 
tends that  plaintiff  is  not  entitled  to  the  estate,  he  stated 
himself  out  of  court  [1]    In  a  case  where  the  tenant  got 

[1]  The  policy  of  the  law  forbids  that  a  trustee  should  become  a  purdiaser 
directlj  or  indirectly  at  his  own  sale ;  and  if  be  does,  sach  sale  will  be  set 
aside  on  the  application  of  the  parties  interested.  Richardton  t.  Vbno^  3  Gill. 
ft  Johns.  163 ;  Eaddix  v.  jBoiitx^  6  Litt  202;  David  t.  Simpsan,  5  Har.  k 
Johns.  147 ;  Slate  y.  Beed^  4  Har.  k  M'Ken.  6;  Dordty  t.  Doney's  hetrs,  3 
Har.  &  Johns.  410 ;  Brackenridge  v.  BoOandt  2  Blackfl  377 ;  Base  v.  Abeei,  I 
Paige,  383 ;  Be  Caters  y.LeBay  Be  Chamont^  3  Paige^  178 ;  Bavtme  ▼.  Fan^ 
ning,  2  Johns.  Ch.  Bep.  266;  JfOaaUs  y,Bee^l  M'Oord's  Ch.  Bep.  389;  Stal- 
Unifs  Y.  Forwnan's  Adm'r.2Bm^  4,05)  Britton  and  wifBy,Johna(m,  2  Hill,  434; 
Black  V.  Hair  etali  Hill,  623 ;  My  et  oL  Y.  Borme  etaLb  Dana^  481 ;  SaU- 
manh  v.  Bee/nSy  4  Porter,  283 ;  Ha/wley  r.  OramtTy  4  Gowen,  718;  Wiison  t. 
Troujh  2  Gowen,  196;  &  C.  7  Johns.  Oh.  Bep.  25;  Monroe  t.  JJOmn^  2  Oai. 
Gas.  183;  Fiddy,Arroumniih,  3  Humph.  Tenn.  Bep.  442 ;  9Ye&244;  6  lb. 
626 ;  3  Jtfer.  209 ;  2  M'Cord's  Ch.  Bep.  389 ;  8  Wheat  421 ;  Tbrrey  r.  Bimk 
ijf  Orleans,  9  Paige,  650;  Jddings  v.  Bnun,  4  Sand.  Ch.  Bep.  223;  JDotaM  t. 
Baeey,  3  SandC  Ch.  Bep.  60;   Ward  y.  Smiih,  3  Sand£  Ch.  Bep.  592. 

[1]  In  many  cases,  courts  of  equity  haye  interposed  to  restrain  acts  whioh 
are  deemed  equitable  waste,  from  their  manifest  ii^jurj  to  the  inheritance^  al- 
though not  inconsistent  with  the  legal  rights  of  the  party  committing  those 
acts  or  threatening  to  commit  them.  3  Wooderson,  399,  404 ;  2  Sioiy  on  Eq. 
sees.  914,  915.  But  the  interposition  of  courts  of  equity  was  always  Ibonded 
on  priyity  of  title,  until  Lord  Thurlow,  with  much  hesitation,  gcanted  a  writ 
of  ixyunction  against  a  mere  trespasser,  who  opened  a  coal  mine  on  his  own 
dose,  and  took  coals  from  an  a^ioining  dose  belonging  to  the  plaintiff-HMi  tha 
ground  that  irreparable  mischief  would  be  the  consequence,  if  the  tisopasssr 
were  allowed  to  proceed.  And  in  MikhOi  y.  Bars,  6  Ve&  147,  Lord  Eldoa 
granted  a  writ  of  iqjunotioa  against  a  treapMser,  on  the  authorily  of  the 
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into  poascssion  of  an  equitable  estate,  in  consequence  of  which  PeraoM  fcr 
an  ejectment  could  not  be  maintained,  and  a  bill  was  filed  by  whom^une- 

•  tioo  granted. 

before  Lord  Thuriow.  But  in  SmUh  v.  CoOifer,  8  Yee.  89,  Lord  Eldon  reftiaed 
an  injunction  against  catting  timber,  where  the  title  was  disputed.  He  says : 
"  I  do  not  recollect  any  instance  of  this  sort  The  defendant  denies  that  the 
plamtiflb  are  devisees  of  the  locus  th  quo.  It  is  not  waste,  but  trespass,  upon 
their  own  showing.  There  was  no  instance  of  an  injunction  in  trespass  till 
the  case  of  Lord  Thuriow  upon  a  mine  which,  tiiough  trespass,  was  very  near 
waste.  In  that  case,  the  first  instance  of  granting  an  injunction  in  trespass 
there  was  no  dispute  whatever  about  the  right  Here  the  right  is  disputed.*^ 
In  Norway  v.  Bowe,  19  Yea  146,  Lord  Eldon  sajs:  "The  application  in  case 
of  waste  depends  on  privity  of  titie  aciaiowledged  by  the  answer.  The  court 
has  certunly  proceeded  to  extend  injunctions  to  trespass ;  but  I  do  not  reool- 
lect  it  ever  granted  on  that  head,  where  the  &ct  of  the  phiintiff's  titie  to  the 
property  on  which  waste  was  committed,  was  disputed  by  the  answer."  In 
Ltr^R^ftm  V.  LivingsioTif  6  Johns.  Ch.  Rep.  600,  601,  Chancellor  Kent  remarks 
that ''  it  is  not  the  general  rule  that  an  injunction  wHI  lie  in  a  naked  case  of 
trespass,  where  there  is  no  privity^  of  title,  and  where  there  is  a  legal  remedy 
for  the  intnision.  There  must  be  something  particular  in  the  case,  so  as  to 
'  bring  the  injury  under  the  head  of  quieting  possession,  or  to  make  out  a  case 
of  irreparable  mischief^  or  where  the  value  of  the  inheritance  is  put  in 
jeopardy."    See  Attaquin  v.  Fitik,  6  Met  Rep.  140,  per  Wilde,  J. 

In  MsflMchosetts,  by  the  Rev.  Stat  c.  81,  sec.  8,  the  supreme  court  has 
power  to  hear  and  determine  in  equity,  all  suits  concerning  waste  and  nuisance; 
and,  by  chapter  105,  sundry  provisions  are  made  respecting  waste  and  trespass 
on  real  estate,  giving  remedisB  by  action  at  law,  and  in  suits  in  equity,  in  sun- 
diy  cases.  By  the  first  section  of  chapter  1 05,  it  is  provided  that  "  if  any  tenant 
in  dower,  tenant  by  the  curtesy,  or  tenant  for  term  of  life  or  years,  shall  com* 
mit  or  sufi^  any  waste  on  the  premises,  the  person  having  the  next  immediate 
estate  of  inheritance,  may  have  an  action  of  waste  against  such  tenant,  wherein 
he  shall  recover  the  place  wasted,  and  the  amount  of  the  damages  done  to  the 
premises."  The  second  section  provides  for  a  like  action  in  &vor  of  an  heir, 
Ibr  waste  done  in  the  time  of  his  ancestor,  as  well  as  in  his  own  time.  By 
BBYeanl  subsequent  sections,  tenants  in  common,  coparceners,  and  joint  tenants, 
are  made  liable  to  a  penalty  for  any  strip  or  waste  done  to  the  common  pro- 
perty, to  be  recovered  in  an  action  of  trespass.  So  if  a  tenant^  during  the  pen* 
dency  of  any  action  for  the  recovery  of  lands,  shall  make  any  strip  or  waste 
thereon,  he  is  liable  to  pay  threefold  damages,  to  be  recovered  in  an  action  of 
trespass.  And  the  like  penalty  is  Incurred  by  any  wilfol  trespass  committed 
on  the  land  of  another  person,  without  license  therefor.  Then  follows  the  14th 
section  by  which  it  is  enacted  that  **  the  supreme  court  may  hear  and  determine 
in  equity,  all  mattere  conoeming  waste,  in  which  there  is  not  a  plain,  adequate 
and  complete  remedy  at  law.** 

In  Skubridt  v.  Cfuerard,  2  Desau.  616,  where  defendant  was  in  possession  of 
knd,  whidi  he  daimed  by  an  adverse  title,  and  a  suit  was  pending  to  tiy  the 
tJtie  at  law,  an  hijunctkm  was  granted  to  restrain  him  fixnn  cutting  timber  and 
committing  othor  waste.  A  bill  for  an  injunction  to  stay  waste  threatened  to 
be  committed  on  lands  by  one  in  poasession  under  adverse  claim,  will  not  lie; 
perhaps  otherwise,  in  case  of  lawless  trespasser  without  color  of  title.  An 
injunction  will  not  be  granted  to  stay  waste;  except  In  cases  where  irreparable 
tnjmy  wQl  be  sostMned;  and  not  where  there  is  adequate  remedy  at  law. 


[*231] 
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Persons  for      a  person  alleging  himself  to  be  devisee,  in  order  to  be  ena- 

whomhijimc-  ^1®^  ^^  ^^  ^^^  ^i^^®  ^^  ^^^  ^°^  restrain  waste,  if  the  heir  posi- 
tion granted  tively  denied  his  will  and  insisted  upon  his  own  title,  the 
injunction  was  refused.  So  again  upon  a  bill  by  the  heir 
against  a  devisee  in  possession  to  stay  waste,  the  answer 
stating  that  the  will  was  attested  by  three  witnesses,  the  in- 
junction was  dissolved.(a) 
^^J^^  In  one  of  the  first  cases  upon  this  point  before  Lord  Thur- 
low,  a  search  was  made  for  precedents  in  which  the  court 
had  restrained  a  trespasser,  and  none  being  found,  an  injunc- 
tion was  refused.(2))  In  another,  where  the  defendant  had 
for  some  time  been  authorized  by  the  plaintiff  to  dig  earth 
in  a  brick  field  to  a  certain  depth  from  the  surfiice,  the  de- 
fendant having  dug  beyond  the  limit,  the  plaintiff  revoked 
■  the  authority,  and  required  him  to  desist  from  digging  any 
ftirther,  but  the  defendant  continuing  to  dig,  Lord  Thurlow 
refused  an  injunction,  saying  *the  defendant  was  a  mere 
stranger,  and  might  be  turned  out  of  possession  immedi- 
ately .(c)[l]     In  one  case,  indeed,  where  the  defendant  stating 

(a)  19Vea.  154. 

(b)  Mogg  y.  Mogg^  2  Dick.  6*70.  There  is  a  case  in  which  Lord  Fardwidce 
granted  an  injunction  upon  a  fbrcible  entry,  against  the  connnissioners  of  a 
turnpike  for  digging  gravel  on  land  demised  to  the  plaintiff;  but  this  was  on 
the  equity  of  quieting  possession^  the  plaintiff  haying  more  than  three  yeani  in 
possession  before  the  filing  of  the  bill.    Bushes  v.  Modem  OoOege,  1  Vee.  188. 

(c)  Mortimer  v.  CMreO,  2  Cox,  205. 

Poindextei'  y.  Henderson,  Walk.  Mias.  Bep.  1*76.  NeviU  y.  OiOeipie,  1  How. 
Bep.  108. 

[1]  Injunctions  are  granted  to  prevent  trespasses,  as  wdl  as  to  stay  waste, 
where  the  mischief  would  be  irreparable,  and  to  prevent  a  multiplicity  of 
suits.  As  where  there  was  a  claim  by  the  defendant  to  estovers  in  the  land 
of  the  plaintifll  and  there  had  been  an  action  of  law  decided  in  &yor  of  the 
plaintiff,  and  another  suit  was  pending  on  the  same  question.  JAmngeton  v. 
Livingston,  6  Johns.  Rep.  497. 

By  the  court :  This  is  not  the  case  of  a  stranger  entering  upon  the  land, 
as  a  trespasser,  without  pretence  of  right,  and  cutting  down  timber.  In  suoh 
a  case,  Lord  Thurlow,  in  Mogg  y.  Mogg,  (Dickens'  Bep.  610,)  relbsed  to  inter- 
fere by  injunction.  This  is  analogous  to  a  case  before  Lord  Camden,  referred 
to  by  counsel  in  Mogg  y.  Mogg,  and  which  Lord  Thurlow  seemed  to  approve 
oC  It  was,  where  a  defendant  claimed  a  right  to  estovers,  and,  onder  thai 
right,  cut  down  timber,-  there  was  a  claim  of  right,  and,  uniil  it  was  deter- 
mined, it  was  proper  to  stay  the  party  firom  doing  an  act  which,  if  it  tamed 
out  he  had  no  right  to  do,  would  be  irreparable.  So,  alao^  in  JBbrmt  v.  (Tor- 
diner,  (1  Vescy,  305,)  the  injunction  was  granted,  whero  the  defendant  claimed 
common  of  pasture  and  estovers  ;  and,  in  that  case.  Lord  Eldon  oboerved,  that 
the  law,  as  to  injunctions^  had  changed  yerj  much,  and  they  had  been  granted 
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that  he  was  in  poBsession  by  a  title  of  his  own,  admitted  that  Penons  for 
he  was  let  into  posBession  by  the  plaintiff's  tenant  without  w^om^juno- 

tkm  granted. 

BindL  more  liberaUj  tbaa  former^.    Thej  were  gnmted  in  trespaH,  when  the 
mischief  would  be  irreparable,  and  to  prevent  a  multiplicity  of  Boits. 

In  MUcheU  v.  Dors,  (6  Yes.  147,)  the  defendant,  in  the  process  of  taking 
oca],  had  begmi  to  woric  into  the  land  of  the  plaintifEJ  and  though  this  was 
strictly  a  trespass,  yet  the  injunction  was  granted,  because  irreparable  mischief 
would  be  the  oonsequence  if  the  defendant  went  on.  In  ffamOUm  y.  Wan^ 
foUL^  and  in  Ckniirfkope  v.  Mapplesdent  (10  Yea.  290,  and  note,  ib.)  iojunctiona 
were  granted  against  a  trespasser  entering  with  permission,  or  by  collusion 
with  the  tenant,  and  cutting  timber. 

Lord  EldoB  repeatedly  suggested  the  propriety  of  extending  the  injunction 
to  trespasses^  as  well  as  waste^  and  on  the  ground  of  preyenting  irreparable 
mtacfaief;  and  the  destroction  of  the  substance  of  the  inheritance.  The  dis- 
tinction, on  this  point,  between  waste  and  trespass,  which  was  carefhlly  kept 
up  doling  the  time  of  Lord  Hardwicke,  was  shaken  by  Lord  Thurlow  in 
Flaman^a  cote  respecting  a  mine,  and  seems  to  be  almost  broken  down  and 
disragarded  by  Lord  Eklon.  This  protectkm  is  now  granted  in  the  case  of 
timber,  coals,  lead  ore,  quarries,  Aa  ;  and  "  the  present  established  course,** 
as  he  obseryed  in  Thomaa  y.  Oakiey,  (18  Yes.  184,)  '*  was  to  sustain  the  bOI 
fiNT  the  purpose  of  injunction,  connecting  it  with  the  account  in  both  oases, 
and  not  to  put  the  plaintiff  to  oome  here  lor  an  injunction,  and  to  go  to  law 
for  damages." 

The  izqunctian  was  granted  in  Oroekford  y.  Alexander^  (15  Ye&  138,)  against 
ovtting  timber,  when  the  defendant  bad  got  possession  under  articles  for  a  pur- 
ckase;  and  in  Twort  y.  Twort^  (16  Yes.  128,)  against  cutting  timber  between 
tenants  in  common ;  and  in  Render  y.  JoM»y  (17  Yes.  110,)  where  the  title  to 
boQodaiy  was  dJapoted ;  and  in  the  case  of  Eaarl  Cowper  y.  Bdker^  (It  Yes. 
138,)  against  taking  stones  of  a  peculiar  and  yaluable  quality  at  the  bottom 
of  the  sea,  within  the  limits  of  a  manor;  and  in  Qray  y.  Duke  of  NorUmmber- 
lamd,  (11  Yes.  281,)  against  diggfaig  coal  upon  the  estate  of  the  plaintiff;  and 
in  Tkamm  y.  OoJUev,  («M  nipra,)  against  exceeding  a  limited  right  to  enter 
and  take  stone  from  a  quarry.  In  all  these  cases,  the  injury  was  considered  a 
trcspan,  and  in  two  of  them  it  was  strictly  so ;  and  the  principle  of  the  juris- 
diction was  to  pressnre  the  estate  from  destruction.  But  I  can  safely  allow 
the  ii^nnotion  in  the  present  case,  without  going  to  the  extent  of  these  latter 
oaaei!^  or  following  the  habit,  as  Lord  Eldon  termed  it  in  Fidd  y.  Bammont, 
(1  Swanston,  208,)  of  the  English  chancery  in  granting  injunctions  in  cases  of 
tnqnss  as  well  as  of  waste.  Here  has  been  one  action  of  law  in  which  the 
daim  of  the  defendant  to  mtooen  in  the  lands  of  the  plaintiff  has  receiyed  a 
deosion  against  him,  and  there  is  another  suit  at  law  still  depending,  in  which 
the  same  question  arises.  It  is  just  and  necessary,  to  preyent  multiplicity  of 
suits,  that  the  ibrther  disturbance  of  the  freehold  should  be  prevented,  until  the 
right  is  setUed ;  and  the  case  decided  by  Lord  Camden  is  a  sufficient  autiiority 
for  the  interposition  asked  for  in  this  case. 

The  recent  deoisian  by  the  yice-chancellor  in  Oarstiia  y.  Aspixi^  (1  Madd. 
Qi.  Bep.  150,)  shows  that  it  is  not  the  general  rule  that  an  injunction  will  lie 
in  a  naked  case  of  trespass,  where  there  is  no  priyity  of  titie,  and  where  there 
ia  a  legal  remedy  for  the  intrusion.  There  must  be  somethmg  particular  in 
the  caee^  so  as  to  bring  the  ij[\jury  under  the  head  of  quieting  possession,  or  to 
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Pereons  for      his  knowledge :  the  court  granted  an  injunction,  but  solely 
whom  LQjrao-  because  it  was  a  breach  of  the  tenant's  duty  to  his  landlord, 
taons  granted,  and  therefore  that  the  defendant's  title  was  for  this  purpose 
to  be  taken  as  no  better  than  the  tenant's ;  but  it  was  said 
that  if  the  defendant  had  obtained  possession  without  par- 
ticipating in  that  breach  of  the  tenant's  duty  the  court  would 
not  have  interfered.(a) 
^  ere  gran         Lord  Thurlow,  however,  at  length  relaxed  the  rigour  of  this 
rule ;  though  not  without  great  reluctance,  and  influenced 

(a)  HamiUUm  v.  Worsefidd^  November,  1786,  cit.  10  Vesey,  290,  n. 

'        "  ■  t  ... 

mske  out  a  case  of  irreparable  mischief  or  where  the  Talae  of  the  mheritaoce 
is  put  in  jeopardy. 

An  injimetion  is  not  allowed  in  order  to  prevent  the  repetition  of  a  trespass 
in-enteiring  and  cutting  down  timber  on  land  in  which  the  plaintiff  is  in  pos- 
session as  owner,  and  has  adequate  remedy  at  law  for  the  trespass,  though  it 
seems  an  injunction  may  be  allowed  in  a  case  of  trespass  under  very  peculiar 
circumstances.  Stevens  v.  Bedcman^  1  Johns.  Ch.  Bep.  318.  Where  defendant 
was  in  possession  of  land  which  he  claimed  by  an  adverse  title,  and  a  suit  was 
pending  to  try  the  title  at  law,  an  injunotioa  was  granted  to  restrain  him  from 
cutting  timber  and  committing  other  waste.  Shulfrick  v.  Chterard,  2  Deaau. 
616.  An  ii^unction  is  not  granted  to  restrain  a  mere  trespass  where  the  in- 
jury is  not  irreparable  and  destructive  to  the  plaintiff's  estate^  bat  is  suscepti- 
ble of  perfect  pecuniary  compensation,  and  for  which  the  party  may  obtain 
adequate  satisfaction  in  the  ordinary  course  of  law.  It  must  be  a  strong  and 
peculiar  case  of  treiq>ass  going  to  the  destruction  of  the  inheritaase^  or  where 
the  mischief  is  remediless,  to  entitle  the  party  to  the  interfeienoe  of  this  court 
by  ii^junction.    Jerome  v.  RosSf  7  Johns.  Ch.  Bep.  316. 

An  ii^junetion  should  never  be  granted  to  stay  waste,  where  it  appean  that 
the  defendant  to  the  biU  is  in  possession,  claiming  and  holding  adveraely ; 
even  in  the  case  of  a  trespasser,  the  oourt  should  require  the  production  of 
unquestioned  evidence  of  title  before  granting  an  i^jfmction.  NmU  v.  CHIr 
{eapie,  1  Howard,  108.  The  principle  is  well  settled  that  courts  of  equity 
never  interfere  in  apprehended  tre^asses,  exo^  in  extreme  cases,  where  the 
threatened  injury  would  be  irreparable,  and  the  title  to  the  land  is  unques- 
tioned. Jb.  The  ancient  doctrine  of  the  oourt  of  chancery  was  not  to  inter- 
fere by  injunction  in  cases  of  trespass,  but  to  leave  the  party  to  his  legal 
remedy.  The  practice  of  the  court  is  now  more  liberal,  yet  in  cases  of  trespass 
it  stUl  expects  a  strong  case  of  destruction  or  irreparable  mischief  to  be  pre- 
sented. West  V.  Walker,  2  Green's  Ch.  Rep.  279;  Van  WhMe  v.  CWtw,  lb. 
422. 

Equity  will  not  interfere  in  a  case  of  naked  trespass,  where  there  is  a  fliU 
remedy  at  law.  Kerlin  v.  West,  3  Green's  Ch.  Bep.  449.  But  for  the  purpose 
of  quieting  a  possession,  or  preventing  a  multiplicity  of  actions,  or  where  the 
value  of  the  inheritance  is  in  jeopardy,  or  irreparable  mischief  is  threatened  in 
relation  either  to  mines,  quarries  or  woodland,  the  court  will  interfere  by  in- 
junction, even  against  a  person  acting  under  a  daim  of  right  lb.  The  iiquiy 
may  be  irreparable,  either  from  the  nature  of  the  injury  itself  or  from  the 
want  of  responsibility  in  the  person  oommittmg  it    Ih, 
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solely  by  the  irreparable  ruin  which  would  have  followed  his  Peraons  for 
lefuaal.    The  first  ease  upon  this  subject  has  been  repeated-  ^honf^juno- 
ly  cited  by  Lord  Eldon,  and  is  known  by  the  name  of  Fla-  tion  granted. 
manges  oase.{a)    The  plaintiff,  who  was  the  proprietor  of  two 
adjoining  closes,  under  which  were  mines,  demised  one  of 
them  to  the  defendant ;  the  tenant  opened  a  mine  in  the  close 
demised  to  him :  "that,"  observed  Lord  Eldon,  "  was  waste 
firom  the  privity;  but  when  he  asked  an  injunction  against 
his  digging  in  the  other  close,  Lord  Thurlow  hesitated  much : 
but  did  at  last  grant  the  injunction;  first,  fi:om  the  irrepar- 
able ruin  of  the  property,  as  a  mine  ;  secondly,  as  it  was  a 
^)ecies  of  trade ;  and  thirdly,  upon  the  principle  of  this  court 
enjoining  in  matters  of  ^trespass,  where  irreparable  damage  r*2S21 

is  the  consequence.(6)[l] 

(a)  6  Vea.  131.    7  Ve&  308.     16  Vea.  138. 
{h)  7  Ves.  308. 

[1]  In  order  to  support  a  motioo  for  an  injniiotioii,  the  bill  should  set  forth  a 
oaae  of  probable  rtg^t,  and  a  probable  danger  that  the  right  would  be  defeated 
without  this  special  interposition  of  the  court.  Tollbridge  r.  Freeman^  2  Dall. 
405.  Where  the  law  affords  a  complete  remedy  for  a  wrong  done,  equitj  will 
not  interfere  to  prevent  its  commission ;  it  is  only  where  the  wrong  is  irrepa- 
Table  that  diancery  will  interpose  by  injunction.  Tntaieea  of  Louisville  y.  Gwath' 
meffy  1  A.  K.  Marsh  554.  An  injunction  will  not  be  granted  in  England  to 
restrain  the  commission  of  a  trespass.  Nor  will  an  injunction  for  that  purpose 
bo  granted  in  Maryland,  pending  proceedings  at  law  to  try  the  right,  except 
in  cases  of  irreparable  mischief,  or  to  prevent  a  multiplicity  of  suits,  or  where 
peculiar  circamstanoes  imperatively  demand  such  a  conservative  remedy. 
AmAsng  v.  &dtump,  9  Gill  ft  Johns.  468.  The  mere  allegation  of  a  complain- 
ant, that  irremediable  damage  or  irreparable  mischief  will  ensue,  is  not  suffi- 
cient; but  to  entitle  the  party  to  an  injunction,  the  facts  must  bo  stated,  to 
show  that  the  apprehension  of  injury  is  well  founded.  Tb.  Equity  will  re- 
strain the  doing  of  any  act  by  which  irreparable  damage  may  be  done  to  indi- 
viduals, or  a  great  public  injury  ensue.  Putnam  v.  ValenUne  el  alj  5  Ohio 
Rep.  117.  It  is  a  general  rule,  that  the  party  seeking  to  be  protected  by  in- 
junction in  the  possession  or  enjoyment  of  real  property,  must  show  a  right, 
and  such  a  right  as  the  court  will  feel  bound  upon  his  own  showing,  to  protect 
against  the  act  of  the  defendant  OukaU  v.  Vithorough^  2  Green's  Ch.  Rep. 
214.  In  applications  for  injunctions  to  stay  waste,  the  rule  is  strict  In  such 
cases,  the  parties  generally  claim  under  adverse  rights ;  and  unless  the  com- 
plainant will  show  a  sufficient  title  in  himself,  the  court  will  not  interfere,  but 
leave  him  to  his  legal  remedy,  /ft.  But  where  the  gravamen  of  the  case  Is, 
that  the  defendant  fhiudulently  purchased  the  property  of  the  complainant,  if 
the  complainant's  right  is  stated  in  such  way  as  to  authorize  him  to  come  in 
and  complain  of  the  fraud  and  entitle  him  to  relief  against  it,  it  is  sufficient 
Jb.  Injunctions  arc  not  awarded  by  courts  of  equity  for  the  infringement  of 
doubtibl  rights,  until  they  have  been  established  at  law.  But  when  the  right 
is  dear  and  the  injury  is  irreparable,  an  injunction  will  be  awarded,  although 
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PeraoDB  for  The  next  case  upon  this  point  is  one  which  is  most  fre- 

whom  ^Sno-  quently  referred  to,  viz.  Robinson  v.  Lord  Byron,{a)  in  which 
tion  granted,  the  defendant  having  penned  np  the  water  of  the  river  Lyme, 
which  flowed  through  his  park,  so  as  to  prevent  its  flowing 
in  its  usual  course  to  the  plaintiff's  mills,  and  at  other  times 
letting  out  the  water  in  such  quantities  as  to  endanger  the 
mill ;  the  court  interposed  on  the  ground  of  the  plaintiff's 
using  the  rights  in  a  different  way,  so  as  to  do  mischief,  and 
an  order  made  on  great  consideration,  and  amended  by  Lord 
Thurlow,  was  pronounced  to  restrain  the  defendant  from 
using  dams,  wears,  shuttles,  floodgates  and  other  erections, 
so  as  to  prevent  the  water  from  flowing  to  the  mill  in  such 
regular  quantities  as  it  had  done  before  the  day  on  which  the 
injury  complained  of  was  commenced.  [2] 


(a)  1  Bro.  0.  C.  688. 


the  right  has  not  been  established  at  law.  AUomey  Generair,  HurUar,  1  Bev. 
£q.  12.  An  injunction  lies  to  restrain  the  oorporation  of  the  (atj  of  New 
York  from  entering  upon,  digging,  throwing  down,  or  destroying  ground  pos- 
sessed by  the  plaintiff  until  they  shall  have  established  their  right  to  the 
ground  by  due  oourse  of  law.  Varick  y.  Ths  CkfrporaOon  cf  New  York,  4 
Johns.  Ch.  Rep.  63.  Equity  may  eigoin  the  commission  of  iireparaUe  injury, 
but  has  no  such  authority  in  a  case  of  mere  damages,  beooose  the  actors  are 
oorporation  agents — the  remedy  in  such  case  is  at  law — ^the  agents  arc  liable 
as  trespassers,  and  the  corporation  in  an  action  on  the  case.  JBamUttm  Co.  v. 
OmcinnaU  and  Worcester  Turnpike  Co,,  Wright^s  Ohio  Bep.  603.  (See  Am. 
Ch.  Dig.  by  Waterman,  title  Injunction.) 

[2]  The  law  declares  that  the  xubtural  purity  and  comae  and  flow  of  the 
stream  shall  not  be  so  changed  or  modified  by  the  act  of  one,  as  to  injure  anj 
other  proprietor,  or  impair  his  natural  advantages.  The  common  wants  of  all 
must  be  subserved,  and  an  advantage  given  to  no  one  at  the  expense  of  any 
other.  The  civil  law  is  not  more  strict  than  our  own,  in  this  req>ect.  "  One 
cannot  do  anything  to  make  the  current  of  the  water  slower  or  more  rapid, 
should  this  change  be  any  way  prejudicial  to  particular  persons."  Again, 
"although  one  may  divert  the  water  of  a  brook  or  of  a  river,  to  water  his 
meadows  or  other  grounds,  or  for  mills  and  other  uses ;  yet  every  one  ought 
to  use  this  liberty  so  as  not  to  do  any  prejudice  to  neighbors  who  should  have 
a  like  want  and  an  equal  right."  Dom.  Supp.  B.  1,  tit  8,  §  2,  art.  11 ;  3 
Kent's  Com.  2  ed.  441.  Even  the  strict  doctrine  of  Pothier,  cited  at  the  last 
pagQ,  and  slighly  qualified  by  the  learned  commentator,  would  yet  seem  to  be 
Uterally  supported  by  the  two  cases  of  WUUams  v.  Morland,  and  TJuinypaotk  v. 
OrookcTj  hereinafter  cited.  The  language  of  the  common  law  is  equally  point- 
ed: "  Every  man  has  a  right  to  have  the  advantage  of  a  flow  of  water  in  his 
own  land,  without  diminution  or  alteration."  Per  Lord  EUenborough,  in 
Beaiy  v.  Shaw,  6  East,  214.  "The  old  course  of  the  flood  stream  being  along 
certain  lands,  it  is  not  competent  for  the  proprietors  of  those  lands  to  obstract 
that  old  course,  by  a  sort  of  new  water-way,  to  the  prejudice  of  the  proprietor 
on  the  other  side."    Per  Lord  Chancellor,  in  Msmies  v.  BreadaJbane,  3  Bligh, 
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So  little,  however,  did  Lord  Thurlow-then  approve  of  this  Pereona  for 
practicef  that  of  the  above  cases  of  Mogg  v.  Mogg  and  Mor&  whonffq^no- 

tion  granted. 

N.  Sw  418.  And  siidt  is  the  law  of  Sootbt&d.  lb,  "  A  stream  of  water  iB,  at 
fln^  the  property  of  each  person  though  whose  land  it  flows."  Per  Hoboyd, 
J^  in  Oro6»  y.  Lewia,  2  Bam.  k  Cress.  686|  690.  "  Brery  proprietor  has  an 
eqnal  right  to  use  the  water  which  flows  in  the  stream ;  and,  consequently,  no 
pnyprietor  can  haye  the  right  to  use  the  water  to  the  prejudice  of  any  other 
proprietor.  Without  the  consent  oi  the  other  proprietors,  who  may  be  aflfocted 
by  his  operationfl^  no  proprietor  can  either  diminish  the  quantity  of  water 
which  would  otherwise  descend  to  the  proprietors  below,  or  throw  the  water 
bade  upon  the  pn^etors  above."  Per  8if  J.  Leach,  V.  Gh.,  in  WrigU  y. 
Boward^  1  Sim.  ft  Stu.  203,  in  giving  judgment  on  the  yery  point  just  stated. 
"  Eyety  proi»ietor  has  a  right  to  the  use  of  the  water  flowing  in  its  natural 
current^  without  diminution  or  obstruction.  Ko  proprietor  has  a  right  to  use 
the  water  to  the  pr^udice  of  another.  It  ia  wholly  immaterial  whether  the 
party  be  a  proprietor  above  or  bdow,  in  the  coarse  of  the  river,  the  right  being 
common  to  all  the  pioprietorB  on  the  river,  no  one  has  a  right  to  diminish  the 
quantity  which  will,  according  to  tiie  natural  current,  flow  to  a  proprietor  be- 
low, or  to  throw  it  back  upon  the  proprietor  above.  The  true  teat  of  the  prin- 
eqde  and  extent  of  the  use  is,  whether  it  is  to  the  iigury  of  the  other  proprie- 
tors or  not."  Per  Story,  J.,  in  T^kr  v.  Wilkmaon,  (1827,)  4  Mason,  400,  401, 
declaring  these  positions  to  be  supported  by  a  veiy  strong  and  controlling  cur- 
rent of  authcHity.  Again,  "  mere  priority  of  appropriation  of  running  water, 
confers  no  exduaive  use."  lb.  401.  In  a  late  case  (1832)  in  the  E.  B.,  the 
defendants,  proprietors,  above,  having  appropriated  most  of  the  water  of  a 
small  stream  to  the  use  of  their  fiictory,  the  plamtiff;  a  proprietor  below,  after- 
wards requiring  for  his  own  use  the  water  thus  diverted,  for  some  works  of 
his,  erected  subsequent  to  the  defendant's  works,  brought  bis  action,  showing 
that  the  previous  appropriation  of  the  water  above,  impaired  the  use  of  his 
works  now  newly  set  up  below ;  a  ftill  and  adequate  supply  of  water  not  be- 
ing afforded.  A  verdict  being  given  lor  the  defendants,  by  the  direction  of 
the  judge,  on  the  authority  of  what  was  said  by  some  of  the  judges  in  WU- 
UamB  V.  Morkmd,  supra^  upon  a  motion  for  a  new  trial,  the  English  oases  and 
dicta  were  ftdly  gone  into  on  the  argument ;  and  the  court  took  time  for  ad- 
visement They  finally  granted  a  new  trial,  after  reading,  as  thdr  own  opi- 
nion, that  of  Leach,  V.  C.  above  stated,  and  added,  '*  We  all  agree  in  the  judg- 
m^t  thus  delivered ;  and  upon  the  authority  of  that  decision,  and  the  reasoning 
of  the  learned  judge,  we  are  of  opinion  that  the  defendants  did  not  acquire  a 
right  by  their  appropriation,  against  the  use  which  the  plaintiff  afterwards 
sought  to  make  of  the  water."  Maaon  v.  HiU  and  others,  3  Bamw.  ft  Adolph. 
304.  The  same  point  was  solemnly  decided  by  the  supreme  court  of  New 
Hampshire,  two  yeara  before,  (1830,)  saying,  "  Every  man  has  a  right  to  tlie 
use  of  the  water  flowing  in  a  stream  through  his  own  land ;  and  if  any  one 
divert  the  water  from  its  natural  channel,  or  throw  it  back,  so  as  to  deprive 
him  of  the  use  of  it,  the  law  will  give  him  redress."  GOman  v.  TOton,  5  N. 
H.  Sep.  231 ;  King  v.  nffany,  9  Conn.  Rep.  152,  S.  P.  Tl)o  supreme  court  of 
New  York  have  recently  placed  this  doctrine  on  the  plainest  and  atrongeat 
ground.  The  defendant  having,  on  his  side  of  the  stream,  a  large  surplus  of 
water  for  his  mills,  the  plamtiff,  who  had  not  enough,  chiimed  the  right  to 
divert  a  portion,  but  no  more  than  was  necessary,  to  his  mill  on  the  other 
aide^  leaving  stiU  gofilcient  for  the  defendant,  with  a  tight  dam,  and  prudent 
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Persons  for      Toer  V.  OoUreU,  one  of  them  was  considerably  subsequent  to  and 
whomi^une-  *^^  ^*^®^  ^^  Contemporary  with  these  three  decisions.    The 

tion  granted. 

use  of  the  remaining  water.  For  this  purpose  the  plaintiff  erected  a  dam  above 
the  defendant's  mUl&  The  defendant  tore  awaj  the  dam,  and  fbr  that  the  ac- 
tion was  brought  The  court  held  that  the  action  was  not  sustainable.  They 
saj,  "the  defendant  was  entitled  to  all  the  natural  advantages  which  the 
place  he  occupied  afforded  him.  We  cannot  take  from  one  party  a  right  for 
the  sake  of  the  convenience  of  another.  A  person  through  whose  fitrm  a  stream 
naturally  flows,  is  entitled  to  have  the  wiiole  pass  through  1%  though  he  may 
not  require  the  whole,  or  any  part  of  it,  for  the  use  of  machinery.  Upon  any 
other  principle,  this  right  to  the  stream,  wlilch  is  as  perfect  and  indefeasible  as 
the  right  to  the  soil,  would  always  depend  upon  the  use,  and  a  party  who  did 
not  occupy  the  whole  for  special  purposes,  would  be  exposed  to  have  the 
same  diverted  by  his  neighbor  above  him,  without  remedy."  Orooker  v.  Bregg, 
10  Wend.  260 ;  and  per  Nelson,  J.,  who  delivered  the  opinion  of  the  court,  264, 
266.  Many  other  cases  are  directly  or  remotely  to  the  same  effect  King  v.  A/, 
/ony,  9  Conn.  Rep.  162 ;  Wddr.  Hornby,  *l  East,  196 ;  per  Hale,  J.,  in  Oxc  v.  Jtfa- 
Vmos,  1  Ventr.  237  ;  PrescoU  v.  PhiB^  cited  arg.  in  Bealey  v.  Shaw,  6  East, 
213 ;  2  Ev.  Poth.  136,  S.  C. ;  BeisseS  v.  ShoO,  4  DalL  211 ;  OoOntmY.  Riehardg, 
13  Mass.  Rep.  420 ;  Cook  v.  Etdlj  3  Pick.  269 ;  Brou^n  v.  Best,  1  Wilsi  lU; 
Gardner  v.  Newbwrgh,  2  Johns.  Oh.  Rep.  162, 164 ;  where  the  ancient  authori- 
ties are  cited  by  Kent,  C,  Belknap  v.  BeOenap,  id.  463 ;  Merritt  v.  Parker,  1 
Coze's  Rep.  460,  466  ;  OoaUer  v.  Htmter,  4  Rand.  68 ;  JBdmmand  v.  FuBer,  1 
Paige,  197  ;  Hutchinson  v.  Cfoleman.  6  Halst.  74,  78  to  81,  per  Ford  and  Drake, 
Justices;  Campbeli  v.  Smiih,  3  Halst  139,  149;  Barrm  v.  BaUinwre,  1  Am. 
Jurist,  203 ;  3  Kent's  Com.  439,  2d  ed.;  ib.  446,  447 ;  Shurg  v.  Piggott,  3 
Bulstr.  339,  per  Whitlock,  J. ;  Bmtv.  Wheeler,  3  Dane's  Abr.  16 ;  Reid  v.  Cfif- 
ford,  Hopk.  416;  Anthony  v.  Lapham,  6  Pick.  175;  SaekriderY.  Beers,  10 
Johns.  241;  WiUiarns  v.  Gate,  3  Harr.  t  Johns.  231;  Howea  v.  3PCoy,  3 
Rawle,  256 ;  Jennings  v.  Sherwood,  8  Conn.  Rep.  122 ;  Summer  v.  Tileston,  1 
Viik.  198 ;  Wilson  v.  Myers,  4  Hawks,  73 ;  GavWs  Adm'rs  v.  Chambers,  3 
Hamm.  Rep.  495. 

The  reader's  attention  should  be  more  particularly  turned  to  the  late  case 
oiKi/ng  v.  Tiffany,  dted  supra,  from  9  Conn.  Rep.  162,  where  the  leading  opi- 
nion, per  Williams,  J.,  (163  to  170,)  ably  sustains  and  clearly  expresses  the 
above  doctrines.  Tlie  defendant  raised  his  dam  below ;  at  first  it  did  not  aflbct 
the  plaintiff's  wheel  above ;  but  the  latter  having  occasion  to  lower  his  wheel, 
the  back  water  from  below  then  clogged  it    Held,  that  an  action  lay. 

Such  prima  fade,  are  the  rights  of  riparian  owners ;  and  we  have  been  thus 
particular,  because  it  is  not  to  be  disguised  that  the  doctrines  of  exdusive 
right  founded  on  mere  priority  of  appropriation,  received,  at  one  time,  strong 
countenance  from  dicta  of  learned  judges,  if  not  by  direct  adjudication.  Beaiy 
T.  Shaw,  6  East,  208,  211,  216  to  219 ;  WiBiamsY,  Morland,  2  Bamw.  ft  Cress. 
910 ;  per  llolroyd,  J.,  in  Saunders  v.  Newman,  1  Bamw.  k  Aid  261,  262 ;  per 
Kent,  0.,  in  Van  Bergm  v.  Van  Bergen,  3  Johns.  Ch.  Rep.  288 ;  Batch  v.  Dwighl, 
17  Mass.  Rep.  289 ;  Bigelow  v.  Newell,  10  Pick.  348.  And  in  the  anxiety  of 
courts  to  maintain  the  concurrent  erection  and  use  of  mills,  to  claim  to  the 
natural  flow  seemed  to  rest  on  very  uncertain  ground.  See  PkxU  v.  Johnaon, 
16  John9.  Rep.  215 ;  and  MerriU  v.  Bnnkerhoff,  17  ib.  306 ;  Pakner  v.  MuJUiqetn, 
3  Gainers  Rep.  307  ;  MarUn  v.  BigeUrw,  2  Atk.  184. 

Priority  of  appropriation,  it  seems,  is  recognised  as  secoring  an  ezdusivs 
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principle,  however,  has  been  now  without  scruple  applied,  Pereona  for 

to  restrain  a  trespasser  cutting  timber  by  collusion  with  the  ^h^^  injunc- 
tion granted. 

right  in  mfll  ownen,  by  a  poeitiye  law  of  LoiusiaDa.  Tb«  first  erected  mill 
takes  an  adequate  supply  of  water  firom  above,  and  is  entitled  to  be  kept  dear 
of  ba^  water  from  below,  upon  the  mere  circomstance  of  its  being  first  erect- 
ed. Aside  firom  this  positive  provision,  the  law  of  that  state  would  be  the 
same  as  the  common  law.  Boatner  y.  Senderscm^  6  Mart  Lou.  Rep.  N.  S.  186, 
188  to  190. 

No  doubt  that,  in  the  exercise  of  the  common  right,  the  water  above  and 
below  must  be  more  or  leas  affected,  as  hj  diminution  of  quantity,  evapora- 
tion, absorption,  retu^tion,  acceleration,  &c.    But  these  things  are  to  be  tole- 
rated, so  long  as  they  work  no  mischief    Per  Story,  J.,  in  Ibylor  v.  WiZfttwon, 
wbi8¥pra;  Broum  v.  Best,  1  Wils.  lU;  Wetton  v.  Alden,  8  Mass.  Rep.  136; 
Bent  V.  Whsder,  3  Dane's  Abr.  16.    The  moment  mischief  ensues  to  another, 
an  action  lies ;  as  if  it  injure  the  banks  below.     WHMams  v.  MorUmd^  2  Bamw. 
k  Cressw.  910.    Or  throw  back  the  water  upon  the  plsdntiff 's  wheel.     Saxuri' 
den  V.  Newman,  1  Bamw.  k  Aid.  268.    But  a  small,  an  imperceptible  or  in- 
sensible  injury,  (as  it  is  variously  expressed)  arising  from  the  use  of  the  water, 
is  said  not  to  form  the  ground  of  an  action ;  for  dt  mmimiarumcwrailex.    Alder 
V.  Soma,  5  TIaunt  464,  ^embie^  qyere;  3  Kent's  Com.  2d  ed.  440,  441 ;  per 
Story,  J.,  in  Taylor  v.   WOkinwn,  uUi  supra;  Fakner  v.  MutUffon,  3  Gaine's 
Rep.  gupra  ;  Piatt  v.  Johnson,  mipra  ;  Mtrritt  v.  Brvnkerhoff,  supra ;  Weston  v. 
Alden,  8  Kass.  Rep.  136 ;   Bent  v.  Wheeler,  3  Dane's  Abr.  16 ;  Alexander  v. 
Ksrr,  per  Gibson,  Gh.  J.,  2  Rawle,  88,  89.    In  the  latter  case,  Qibson,  Oh.  J., 
suggested  that  the  distinction  lies  between  the  injury  being  proximate  or  re- 
mote.   If  the  former,  an  action  lies  for  any  change  in  the  state  of  the  stream : 
far  it  directly  touches  and  acts  upon  another's  property ;  but  consequences, 
though  great,  if  remote  and  affecting  the  stream  generally,  and  perhaps  great 
numbers,  are  to  be  tolerated ;  as  where  the  injury  arises  ftt>m  necessary  con- 
sumption, evaporation  or  an  irregularity  in  the  flow  by  retention.    He  dtes 
Sknmk  V.  7%e  President,  Ac,  of  the  SckuiylkiU  Navigation  Oompawy,  (14  Serg.  ft 
Rawle,  71,  14,)  whkh  was  an  action  for  obstructing  the  passage  of  Ash  by  a 
dam.    Large  rivers  are,  however,  public  property  in  Pennsylvania,  even  above 
the  flow  of  the  tide.    Yet  several  of  these  last  cited  cases  appear  to  present 
rea]  substantial  injuries,  which  it  would  seem  difficult  to  get  over  within  the 
modern  cases  there  cited.    The  injury  was  obvious  in  Piatt  v.  Johnson,  supra, 
where  the  upper  mill  occaaionaUy  dammed  back  the  water,  and  by  checking 
the  flow,  stopped  the  lower  mill  for  days.    The  safer  rule  would  seem  to  be, 
as  laid  down  by  a  w^-conadered  modem  case,  that  if  the  plaintiff  sustains 
Uie  slightest  perceptible  inconvenience,  as  by  throwing  back  the  water  upon 
his  wheel  at  high  flood  only,  though  in.  a  trifling  degpree,  the  action  lies.    The 
ootirt  says,  "  We  do  not  see  bow  he  can  be  refused  his  compensation  because 
his  damage  was  small ;  and  we  should  feel  at  a  loss  to  fix  the  amount  of  injury 
above  ^i^nch  thoe  should  be  a  right  of  action,  and  below  it  none."    Thompeon 
V.  Orodcer,  9  Vixjf.  69,  61.    The  above  case  of  Shrunk  v.  The  President,  &c,  of 
Uie  SehunfUsiU  Naviffation  Company,  certainly  goes  veiy  fiur  to  establish  the  dls- 
tinctkm  set  up  by  Gibson,  Oh.  J.,  supra,  in  Alsxiander  v.  Kerr,    The  same  dis- 
tinction was  much  considered,  and  greatly  qualified,  in  Lady  SamiUon  v.  The 
Marquis  qf  Bonegai,  3  Rkigw.  Irish  P.  C.  267  to  328.    The  case  passed  fix>m 
the  court  of  exchequer,  where  it  was  originally  tried,  through  the  court  of  ex- 
chequer chamber,  and  thence  to  the  house  of  lords.    The  distinction  finally 
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Persons  for 
and  against 
whom  injunc- 
tion granted. 

[*233] 


tenaiits,(a)  a  person  digging  from  adjoining  mines  into  the 
plaintiff's  mine  ;(6)  a  lord  of  a  manor  for  coal  or  cutting  tim- 
ber on  the  premises  *of  a  copyhold  tenant  ;(c)  a  purchaser 
having  obtained  possession  without  having  paid  the  purchase 
money  and  cutting  timber  ]{d)  and  in  favor  of  a  lord  of  a 


(a)  Courlhope  y.  Ma^ppleaderif  10  Ves.  290. 

(b)  MitcheU  v.  Dors,  6  Ves.  14T. 

(c)  Grey  v.  Duke  of  Northumberland^  11  Ves.  281 
thy,  19  Ves.  213. 

(d)  Crockford  v.  Alexander,  16  Ves.  138. 


WkUechurch  v.  Eoiwor- 


settled  was,  that  the  ordinary  means  of  catching  fish  in  a  lower  fishery,  as  l^ 
nets^  rods,  Jbc,  though  it  diminish  the  value  of  the  fishery  above,  shall  not  be 
considered  an  injury ;  but  if  by  erections  below,  the  fish  be  prevented  from 
going  up,  this  is  an  injury  for  which  an  action  lies.  See  pp.  323,  324,  325, 
where  the  lord  chancellor  states  the  rights  of  the  two  owners  very  clearly. 
The  two  conflicting  fisheries  were  on  the  river  Bann,  and  extended  through 
several  counties.  And  note,  this  case  may  not  directly  conflict  with  the  above 
Pennsylvania  cases  last  referred  to,  for  the  river  Bann  here  in  question  is 
treated  as  private  property,  in  respect  to  the  fisheries.  Otherwise,  we  have 
noticed,  as  to  the  SchuylkilL  Per  Tilghman,  Ch.  J.,  14  Serg.  k  Bawle,  18, 
19 ;  see  Phillipps  on  £v.  note  286. 

It  is  safe  to  say  that  a  mere  theoretical  injury  sliall  never  be  a  ground  of 
action.     Thompecn  v.  Crocker^  supra. 

Yet,  where  the  ground  .of  one  man  is  fiooded  by  another,  though  it  be  in 
the  least  possible  degree,  the  law  implies  damage ;  and  in  an  action,  nominal 
damages,  at  least  must  be  given.  Faatorius  v.  Fisher,  1  Bawle,  21,  28,  and  Al- 
exander V.  Kerr,  cited  at  the  last  page,  by  Gibson,  J.  The  last  case  (reported  3 
Bawle,  83,)  is  veiy  strong.  The  owner  above  had  admowledged  the  flow  to 
be  beneficial  to  him,  and  stood  by  silently  and  seen  the  mill  below  sold,  with- 
out uttering  a  word  of  complaint,  yet  he  was  allowed  his  action.  See  per 
Gibson,  Ch.  J.,  ib.  88,  89. 

As  to  the  rights  of  repair  by  one  of  two  men,  owning  each  his  mill  at  each 
end  of  a  common  dam,  see  BoynUm  v.  Beea,  (9  Pick.  528,)  and  that  one  mart 
not  use  water  at  his  mill  above,  to  which  he  has  right,  wantonly,  unnecnawr 
rily,  and  with  intent  to  injure  the  proprietor's  mill  below,  see  Ikin$8  v.  Baldwin, 
(9  Conn.  Bep.  291,  306,  306,  et  seq.) 

If  the  proprietor  of  land,  by  building  a  mUl,  and  raising  a  head  of  water,  oa 
his  own  land,  is  about  to  cause  serious  and  irreparable  damage  to  his  neigh- 
bor's property,  equity  will  restrain  him ;  but  if  the  ix^jury  is  comparatively 
small,  and.  may  be  compensated  in  damages,  an  injunction  ought  not  to  issue. 
Quackenbueh  v.  Van  Riper,  2  Green's  Ch.  Bep.  350.  Where  the  plaintiff  had 
been  in  possession  of  a  mill  and  waterworks,  on  the  outlet  of  a  lake,  for  above 
twenty  years,  and  the  defendant  five  years  ago  dug  a  tunnel,  by  which  he 
drew  off  the  water  fit>m  the  lake  to  his  own  mill,  erected  below,  and  thereby 
deprived  the  plaintiff  of  water  sufficient  for  the  use  of  his  mill.  Held,  that  an 
injunction  to  restrain  the  defendant  from  diverting  the  water  of  tlie  lake  would 
not  be  granted  until  the  right  of  the  plaintiff  was  first  established  at  law.  Bmd 
V.  Clifford,  6  Johns.  Ch.  Bep.  19.  (Am.  Ch.  Dig.  vol.  2,  tit  iKJUMcnoN, 
80,  111.) 


mjimonoiss  to  sijIlT  wasib.  2SS 

znanoT  and  his  lessees,  against  persons  taking  stones  of  a  pe-  Penou  for 
culiar  value  found  at  the  bottom  of  the  sea,  within  the  limits  ^m^^juno- 
of  the  manor.(a)    The  court,  however,  is  always  more  ready  <«»  granted, 
to  listen  to  an  application  for  an  injunction  on  the  ground  of 
waste,  than  on  that  of  trespass,(6)  in  which  it  expects  a  strong 
case  of  destruction  or  irreparable  mischief  which  may  be ' 
completely  effected  before  any  trial  can  be  had  as  to  the  con- 
troverted right.(c) 

Lord  Eldon  has  observed  that  he  did  not  recollect  an  in-  Not  gnnted 
junction  to  stay  trespass  being  ever  granted,  where  the  fact  jJ?J^|^^ 
of  the  plaintiff 's  title  to  the  property  was  disputed  by  the  denied  l^  tbe 
answer.(d)[l]     Thus,  where  *an  injunction  had  been  obtain-  "*^®^- 

[♦234] 

(a)  &irl  Cowper  t.  Baker,  It  Ves.  128. 

(h)  Ik  SaMa  t.  Oroaaan,  1  Ba.  &  Be.  1S8.  The  report  of  this  case  Is  not 
Tory  satis&ctoiy. 

(c)  5  Vea.  308. 

{d)  19  Yes.  147.  In  Kinder  ▼.  Jonee,  IT  Yes.  110,  an  injunction  was  granted 
before  answer,  but  Lord  Eldon  had  preriousl/  directed  the  defendant  to  be 
served  with  notice  of  the  motion. 

[1]  ''Pormerlj,''  sajs  Jeremy,  (Eq.  Juris,  p.  311,)  *' trespass,  if  it  had  not 
contluned  so  long  as  to  become  a  nuisance,  was  not  a  ground  for  an  injunction ; 
but  that  doctrine  does  not  now  prevail ;  for  the  irreparable  damage  which  may 
be  done  to  property,  is  the  principle  upon  whidi,  in  these  times,  an  ii^jonction 
is  granted.    Common  trespass^  having  reference  to  real  property,  and  tlie  right 
to  complain  depending  upon  a  title  thereto^  equity  will  not  grant  an  ii^joactioii 
until  the  hearing  of  the  cause,  unless  there  be  some  reasonable  ground  of  tit]4» 
in  him ;  and  it  requires  that  the  same,  if  not  admitted,  should  be  established 
at  law  in  his  fiaivor  before  it  will  grant  him  a  perpetual  injunction;  and  if  the 
trial  be  not  upon  issue  to  satisfy  the  conscience  of  the  court,  one  will  not  be  a 
sufficient  foundation  kst  such  relief.    It  is  worthy  of  remark,  however,  that 
where  a  devisee  elaizned  title,  and  sought  to  restrain  the  heir  from  acts  of  tre»* 
pass  which  he  was  oomn^ittiag^  upon  the  notion  that  the  wiU  was  not  estab- 
lished, this  oourt  would  not  grant  an  Injunction  until  after  trial  of  the  rights 
although,  as  it  has  been  said,  there  appears  not  any  good  reason  why  it  should 
not  have  so  interposed  to  preserve  the  property;  unless  perhaps,  upon  a  dia^ 
tinotioa  already  noticed,  that  this  court  will  not^  in  any  ease,  oonsider  a  devise 
to  be  yalid  against  the  heir  until  proved  so  to  be^  at  law.    As  one  particular 
instance^  however,  of  its  interferenoe  in  a  oase  of  trespassi  it  may  be  mentioned 
that  where  one  having  commenced  digging  coal  upon  his  own  land,  canied 
his  excavations  under  that  of  another,  this  court  granted  an  ii^unotion  to  re- 
strain his  proceeding  in  the  injury.    But  besides  the  cases  of  common  treqwas 
to  which  we  have  hitherto  adverted,  there  are  others  m  which  the  iigory  is 
ooosequentia],  in  whidi  this  court  m  like  manner  interferes.    Henoe,  for  ezaoB- 
pie,  where  a  stream  which  flowed  through  the  de&ndanf  s  park,  and  supplied 
]aige  ponds  therein  with  water,  in  its  course  to  the  plamtiff's  mill,  was  stopped 
by  the  defendant^  and  was  aHerwards  permitted  to  esoi^  in  such  ^lantitieB 
tA  to  endanger  the  pUuntiff^s  property;  this  court  granted  an  ix^nnetkm  against 
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Perrons  for      ®^  ^^  aflSidavit  against  cutting  and  pasturing  cattle  in  a  wood, 
and  againsjt      the  plaintiff  pi'aying  the  injunction  as  tenant  in  fee,  and  as 
ti^^'^^teT  lOTd  of  the  manor  inclosing  under  the  statute :  the  defend- 
ants denying  the  former  title,  and  as  to  the  latter  claiming 
common  of  pasture  and  estovers,  and  stating  that  after  the 
inclosure,  sufficient  common  of  pasture  would  not  be  left ; 
the  plaintiff  having  before  the  bill  been  nonsuited  in  an 
action  of  trespass,  and  entered  into  an  agreement  with  some 
of  the  tenants,  the  injunction  was  dissolved  on  the  answer.(a) 
And  in  another  case,  where  the  plaintiffs  claimed  as  devi- 
sees, and  the  defendant,  the  heir  at  law,  insisted  by  his 
answer  that  the  will  was  not  well  executed ;  Lord  Eldon  re- 
[*2o5j  fused  a  motion  for  an  *injunction.(J)    The  same  motion  was 

also  refused  in  a  prior  case  where  the  defendant  was  in  pos- 
session, the  tenants  had  attorned,  and  the  plaintiff  having 
brought  an  ejectment  had  fitiled  in  it,  but  as  the  bill  alleged, 
not  on  the  merits.(c)[l] 

(a)  Hanson  y.  Gardiner,  T  Ves.  305. 

(b)  Smith  y.  CoHyer,  8  Vea  89.  The  same  thing  appears  to  hare  been 
done  in  the  case  of  Lee  t.  Zee,  64  Haiig.  1CS8.  158.  Vide^  howeyer,  Sir  W. 
Grant's  obserraUons  in  Jones  y.  Jones^  3  Meriy.  173,  there  being  apparentlj  no 
reason  why  the  oourt  should  not  interpose  on  the  ground  of  presenruxg  pro* 
periy  pendente  Kte. 

(e)  PiUstfforth  y.  Bopton,  16  Yes.  51. 

the  defendant  to  restrain  him  from  using  the  water  in  such  a  manner  aa  to  pre- 
vent its  flowing  in  a  regular  manner,  as  formerly,  until  the  determination  of 
the  right;  and  imposed  upon  the  parties  the  necessity  of  going  speedily  to 
trial  thereof;  and  upon  the  right  being  established  made  the  Injunction  per- 
petual But  it  18  unnecessary  to  search  for  particular  instances,  inasmuch  aa 
there  are  two  subjects  of  an  important  nature  which  must  be  diacuased,  in  re- 
spect of  which  the  redress  which  may  be  obtained  at  law  by  action  on  the 
case,  is  incomplete,  and  on  which  this  court  will  aflTord  its  preventiye  relieC 
It  is  to  be  obseryed,  howeyer,  that  in  some  cases  in  which  this  oourt  grants 
its  injunction,  and  particularly  in  those  to  which  we  haye  just  alluded,  th^e 
may  be,  flnom  the  description  of  injury  to  which  the  owner  of  the  right  is  sub- 
}ect»  that  degree  of  urgency  in  the  case,  that  such  relief  in  order  to  be  eflbotual, 
must  be  aflbrded  upon  the  instant.  In  such  Instances  this  court,  acting  upon 
the  necessity  of  the  case,  will  sometimes,  upon  the  mere  filmg  of  a  bfll  for  an 
ii^nction,  grant  that  relief  until  he  hath  filed  his  answer,  or  untQ  the  fhrtfaer 
order  of  tlie  court  But  it  is  to  be  remarked,  that  this  aid,  though  only  tem- 
porary, and  such  as  the  defendant  himself,  as  speedily  as  he  may  think  fit,  has 
tiie  power  by  makhig  his  defence,  of  putting  upon  the  question  of  rights  will 
not  be  exeroiaed,  except  upon  the  plaintiff's  filing  an  afBdavit  of  the  urgency 
and  necessity,  and  of  his  title  also,  if  that  be  likely  to  be  disputed." 

[1]  An  ii^unction  to  stay  waste  will  not  be  granted  when  the  right  is  doubt- 
ful, or  where  the  defendant  is  in  possession  claiming  adyersely,  and  the  plain- 
tiff has  brought  an  action  of  ejectment  against  him  to  recover  the 
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It  may  now,  therefoTe,  be  coDsidered  as  establislied,  that  Penons  for 
in  every  case  in  which  the  plaintiff's  title  is  not  controverted,  ^honf fn^nc- 
a  court  of  equity  will  interpose  to  restrain  irreparable  mis-  ti^n  granted, 
chief.    To  the  cases  already  cited  might  be  added  those  of  a  Tenant  at  will 
tenant  at  will,  or  a  tenant  by  sufferance,  whose  tenancy  is  ***^  tenant  "by 
ipso  facto  determined  by  the  commission  of  waste,  and  who 
are  from  thenceforth  considered  as  trespassers,  and  yet  who 
would  probably  be  considered  as  coming  within  the  reach 
of  the  principle  of  the  modem  decisions.  [2] 

and  the  aalt  at  law  is  andotermined.  Storm  v.  JfaaTi^  4  Johna.  Ch.  Rep.  21. 
In  this  case  the  bill  stated  that  Y.  was  the  original  patentee  of  lot  No.  55  in 
"EL,  county  of  0.  That  the  plaintiff  purchased  the  let  of  T.  on  the  5th  Nov. 
1810.  That  plaintiff  is  in  possession  of  the  south  half  of  the  lot;  and  the  de- 
fendant not  having  any  lawful  title  to  the  possession  of  the  same,  has  been  for 
a  long  time  and  is  now  in  possession  of  the  north  half  of  the  lot,  i.  e,  of  300 
acres.  That  to  recover  possession,  the  pUuntiff  has  brought  an  ejectment  at 
law  against  the  defendant  which  was  commenced  im  Aug.  term  1817,  and  in 
which  issue  has  been  duly  joined,  and  the  action  is  still  pending  undetermined. 
The  bill  alleged  that  the  defendant  was  committing  waste,  and  prajed  for  an 
injunctton  to  restrain  it  By  the  ehaacellor : — ^The  title  appears  to  be  dispu- 
ted;  lor  the  defendant  has  been  in  possession  for  a  long  time^  and  has  joined 
issue  with  the  plaintiff  at  law  on  the  question  of  title^  and  the  action  is  still 
pending  undetermined.  Under  these  chrcumstances,  I  do  not  feel  myself  au- 
thorized to  grant  the  injunction.  In  Fidd  v.  Jackaon^  Dickens,  599,  the  lord 
chancellor  held  it  to  be  a  general  rule  that  when  the  right  was  doubtful,  the 
ooort  would  not  grant  an  uijunction.  Bo  in  the  case  before  Lord  Eldon,  Pdk* 
worth  V.  HTpUm^  6  Ves.  51,  an  uijunction  to  restrain  waste  was  not  g^ranted 
against  a  defendant  in  possession,  claiming  by  an  adverse  title.  If  the  plaintiff 
in  his  bill  states  such  a  claim  on  the  part  of  the  defendant,  ho  states  himsolf 
out  of  odurt  as  to  the  injunction.  In  the  present  case  the  bill  does  state  to 
that  effect  when  it  states  that  the  defendant  has  been  a  long  time  in  posses- 
sion, and  has  joined  issue  with  the  plaintiff  in  ejectment  I  must  know  the 
result  of  the  issue  at  law  before  I  can  interfere. 

[2]  Trespass  lies  a^inst  a  tenant  at  will  for  a  voluntary  waste,  as  in  cutting 
timber;  for  the  injury  amounts  to  a  determination  of  the  tenancy.  PhilHp$ 
agt  (hvert^  7  Johns.  Rep.  1.  A  tenant  at  will  is  considered  as  holding  from 
year  to  year  only  for  the  purpose  of  a  notioo  to  quit ;  but  he  has  no  right  to 
sudi  notice  after  he  has  determined  the  will  by  an  act  of  voluntary  waste. 
lb. 

An  estate  at  sufforaaco  is  where  one  comes  into  possession  •of  land  by  lawfU 
title,  but  keeps  it  afterwards  without  any  title  at  all  As  if  a  man  takes  a 
lease  for  a  yeai^  and  after  a  year  is  expired  continues  to  hold  the  premises 
without  any  fresh  leave  from  the  owner  of  the  estate.  Or  if  a  man  makes  a 
lease  at  will  and  dies,  tlie  estate  at  will  is  thereby  determined :  but  if  the  ten- 
ant continues  possession,  he  is  tenant  at  sufferance.  2  Blk.  Ck)m.  150.  At 
common  law,  the  tenant  at  sufferance  was  only  bound  to  account  for  the  prolts 
of  the  land.  He  was  not  liable  to  pay  any  rent,  because  it  was  the  folly  of 
the  owner  to  suffer  him  to  continue  in  possession  after  the  determination  ot 
tiie  rightful  estate.    FindCa  case,  2  Leon.  143.    But  by  stat  4  Geo.  2,  c.  28,  ia 
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Pewona  for         The  right  of  the  lord  to  restrain  a  copyholder  from  com* 

^bo^^^n^^  mittlDg  waste,  seems  also  to  admit  of  as  little  doubt.    In  the 

tion  granted,    case  of  JDench  v.  Ba7hpton,{a)  however,  where  a  bill  was  filed 

r*^Rffl  ^y  ^®  ^^^^  against  a  copyholder  for  an  account  of  timber 

^        ^  cut,  and  an  injunction,  *Lord  Bosslyn  stated  his  opinion,  that 

the  copyholder  was  not  to  be  restrained  from  cutting  timber 

if  he  chose  to  do  so,  at  the  risk  of  forfeiture.    That  it  was 

not  like  the  case  of  tenant  for  life  and  remainderman,  who 

claim  under  the  same  title ;  that  the  reversioner  enters  for 

the  forfeiture  of  the  estate  for  life ;  that  the  lord  had  no  right 

of  entry ;  he  must  have  the  forfeiture  presented  by  the  horn* 

age :  that  there  could  be  no  action  of  waste  between  the  lord 

and  tenant :  the  lord  could  get  no  more  than  the  forfeiture ; 

and  the  bill  was  dismissed  with  costs. 

The  point,  however,  afterwards  came  before  Lord  Eldon^ 
upon  a  demurrer  to  a  bill  by  a  lord  for  an  account  of  turves 
cut  and  taken,  and  for  an  injunction  not  waiving  the  for- 
feiture, and  Dench  v.  Bampton  was  much  relied  upon  in  sup- 
port of  the  demurrer.  His  lordship,  however,  observed  that 
in  many  cases  the  forfeiture  was  a  very  inadequate  i«medy : 
BS  in  the  instance  of  a  barren  spot,  upon  which  valuable  tim- 
ber was  growing :  if  the  copyholder  only  forfeited  his  copy- 
hold by  cutting  down  these  trees,  he  might  be  a  considerable 
gainer  by  his  wrongful  conduct.  His  lordship  accordingly 
overruled  the  demurrer,  and  upon  affidavit  of  the  principal 
facts  alleged  by  the  bill,  an  injunction  was  afterwards  grants 
ed.(i)[l] 

(a)  4  Vea  700. 

(b)  Biehards  y.  IToNe^  3  Meriy.  673. 

—  ..    .    - ■     ■■  ^  ...    m.^ ....  ...    I    ■  ■     .    , 

case  any  tenant  for  life  or  jears,  or  other  person  claimmg  tinder  or  bT^coQnsion 
with  such  tenant  shall  wilAilIy  hold  oyer  after  the  determinatioiL  of  the  term, 
and  demand  made  and  notice  in  writing  giyen  by  him  to  whom  the  remainder 
or  reyersion  of  the  premises  shall  belong,  for  deliyering  the  possession  thereof; 
■ach  person  so  holding  oyer  or  keeping  the  other  out  of  possession  shall  pay 
for  the  time  he  detains  the  lands  at  the  rate  of  double  their  yearly  yalue.  And 
by  statute  11  Qeo.  2,  c.  19,  in  case  any  tenant  haying  power  to  determine  his 
tease  shall  giye  notice  of  his  intention  to  quit  t^e  premises,  and  shall  not  de- 
Ifyer  up  the  possession  at  the  time  contained  in  such  notice,  he  shall  thence- 
forth pay  double  the  former  rent  for  such  time  as  he  continues  in  possession. 
The  proyisiona  of  these  statutes  have  been  re-enacted  in  New  York.  New 
York  Rev.  Stat.  yoL  1,  749,  sec.  7. 

[1]  The  yarioQS  trespasses  to  which  the  person  and  property  are  subject,  is 
«  very  fruitful  source  of  equity  jurisdiction  by  injunction.  It  would  perhaps 
be  impoflslble  to  speoiQr  the  yarious  cases  to  whieh  it  might  be  ^>plied.    In 
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It  li&s  already  been  Boticed,  that  a  court  of  equity  will  PewouB  for 
frequently  grant  injunctions  in  the  nature  of  a  specific  per-  whomTnJuno- 
formance  to  restrain  the  violation  by  a  tenant,  of  covenants  ^on  gmited. 
contained  in  his  lease.  [2]    The  cases  upon  this  subject  are  injnnctioM  to 

restrain  brea- 
ches af  oove- 
moflt  caaee  depending  upon  title  to  real  property  it  is  not  visual  to  grant  an  in-  nant 

Jnnctioii  until  the  hearing  (^  the  cause ;  for  until  then  the  court  may  be  igno- 
rant of  the  rights  of  the  partiae.  Hwnmm  r.  6<kix2tMr,  t  Veaej,  335.  Kwdat 
T.  Jonea,  17  Vesey,  110.  They  will  grant  an  injunctton  to  restrain  the  defend- 
ant from  diverting  the  water  flowing  through  the  plaintiff's  park.  Robinaon  y. 
Lord  Byrofiy  1  Bro.  C.  0.  588.  It  is  obserred  (in  Jeremy's  Eq.  Juris,  p.  312,) 
that  there  may  be  from  the  description  of  injury  to  which  the  owner  of  the 
right  is  subject  that  degree  of  ui^genc^  in  the  caae^  that  such  relief  in  order  to 
be  eflfoctoal  must  be  afforded  upon  the  instant  In  such  instances  the  court 
acting  upon  the  necessity  of  the  case,  will  sometimes  on  the  mere  filing  of  the 
bill  for  an  injunction  grant  relief  until  the  answer  oomes  in.  The  defendant 
can  always  upon  making  defence  upon  the  merits  obtain  relief  Srom  the  re- 
straint of  the  writ)  unless  the  plaintiff  can  show  cause  why  it  should  be  con- 
tinued. The  court  will  either  dissolve  the  injunction  or  continue  it  until  tiie 
hearing  and  then  they  may  make  It  perpetual. 

[2]  The  jurisdiction  of  equity  in  decreeing  a  spedflc  performance  of  contracts 
does  not  depend  upon,  nor  is  it  affected  by  the  form  or  character  of  the  instru- 
ment It  is  only  neceasary  that  the  transaction,  in  substance  amounts  to,  aad 
is  intended  to  be  a  bfaiding  agreement  for  a  specific  object^  whatever  may  be 
tlie  form  or  character  of  the  instrument  Hence,  if  a  bond  with  a  penalty  is 
made  upon  condition  to  convey  certain  lands,  upon  the  payment  of  a  certain 
priee^  it  would  be  deemed  in  equity  an  agreement  to  convey  the  lands  at  all 
events^  and  not  to  be  dischai^ged  by  the  payment  of  the  penalty,  although  it 
has  assumed  the  form  of  a  conation  only.  In  all  such  cases,  equity  looka  to 
the  substance  of  the  transaction,  and  the  primary  object  of  the  parties ;  and 
where  that  requiree  a  speoifle  performance,  they  will  treat  the  penalty  as  a 
mere  security  for  its  due  attainment  The  ground  of  tlie  jurisdiction  is,  that  a 
court  of  law  is  inadequate  to  decree  a  spedflc  performance,  and  can  relieve 
the  injured  party  only  by  a  compensation  in  damages,  which  would  often  fell 
short  of  redresa  "And  this,''  says  Story,  (2  Story's  Eq.  Juris,  s.  717,)  "con* 
ttitntes  the  true  and  leadmg  distmction,  in  the  present  exercise  of  equity  ju- 
risdiction In  England,  in  regard  to  decreeing  spedflc  performance.  It  does  not 
prooeed,  as  is  someUmes  erroneously  supposed,  upon  any  distinction  between 
real  estate  and  personal  estate,  but  upon  the  ground  that  damages  at  law  may 
not,  in  the  particular  case,  alford  a  complete  remedy.  Thus,  courts  of  equity 
will  decree  performance  of  a  contract  for  land,  not  because  of  the  particular 
nature  of  land,  but  because  the  damages  at  law,  which  must  be  calculated 
upon  the  general  value  of  the  land,  may  not  be  a  complete  remedy  to  the  pu^ 
ohaser,  to  whom  the  land  purchased  may  have  a  peculiar  and  special  value." 

"It  has  been  said  in  a  late  case,"  continues  Story,  (2  Story's  £q.  Juris.  741, 
6f  9eq^)  "  that  it  may  be  safely  laid  down  as  a  genwal  proposition,  notwith- 
standing many  exceptions,  that  an  agreement,  in  order  to  call  for  a  speoifle 
performance  by  the  decree  of  a  court  of  equity,  must  be  such  an  agreement  aa 
might  have  been  made  the  subject  of  an  action  at  law.  This  language,  when 
understood  in  a  qualified  sense,  is  doubtless  correct ;  for  geneially,  if  a  party 
does  not  contract  penonally  at  law,  equity  win  not  oreate  a  personal  obliga- 
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PenonJi  for      so  closel J  connected  with  the  head  of  waste,  that  they  may 
wh1>nf?S^   i^ot  improperly  ♦be  inserted  in  this  place.    Although  many 
tion  granted,    of  them  have  been  granted  solely  on  the  equity  of  restrain- 
ing a  breach  of  covenant^  it  is  impossible  not  to  observe,  that 
in  the  greater  injunctions  might  have  been  supported  on  the 
ground  of  waste. 

Thus  injunctions  have  frequently  been  granted  to  restrain 
lessees  who  had  covenanted  to  keep  the  banks  of  rivers  or 
ponds  in  repair,  from  destroying  or  impairing  them  ;(a)  or 
an  outgoing  tenant  from  removing  dung  or  crops,  contrary 
to  express  covenants  contained  in  his  lease  ;(i)[l]  or  where 

(a)  Lord  BaOwrst  r.  Burden^  2  Bro.  C.  G.  64.     LordKUmorey  v.  Tkadxrayt 
cit  ib. 

(b)  Johnson  V.  Goldswame^  3  Anst  749.     Oeasi  r.  Lord  Bdfast^  ib.  n.    PvMb- 
ney  ▼.  Warren,  5  Ves.  147,  260,  and  errata,  ib.    Lord  Grey  de  WiUon  v.  Sox- 

tion  on  bis  part,  unless  under  peculiar  circumBtances.  But  the  whole  class  of 
cases  of  specific  performance  of  contracts  respecting  real  estate,  where  the  coo* 
tract  is  by  parol,  and  there  has  been  a  part  performance,  or  where  the  terms 
of  the  contract  have  not  been  strictly  complied  with,  and  yet  equity  relieves 
the  party,  are  proofs  that  the  right  to  maintain  a  suit  in  equity,  to  compel  a 
specific  performance,  does  not,  and  cannot  properly  be  said  to  depend  upon  the 
party's  having  a  right  to  maintain  a  suit  at  law  for  damagesi  In  cases  of  spe- 
dAc  performance,  courts  of  equity  sometimee  follow  the  law,  and  sometimes 
go  far  buyond  the  law ;  and  their  doctrines,  if  not  wholly  independent  of  the 
point  whether  damages  would  be  given  at  law,  are  not,  in  genenl,  dependent 
upon  it  Whoever  should  assume  the  existence  of  a  right  to  damages  in  an 
action  at  law,  as  the  true  test  of  the  jurisdiotion  in  equity,  would  find  himself 
involved  in  endless  perplexity :  for,  sometimes  damages  may  be  recoverable  at 
law,  where  courts  of  equi^  would  yet  not  deuree  a  specific  performance ;  and, 
on  the  other  hand,  damages  may  not  be  recoverable  at  law,  and  yet  relief 
would  be  granted  in  equity.  In  truth,  the  exercise  of  this  whole  branch  of 
equity  jurisprudence  respecting  the  resoision  and  spedfic  performance  of  oon- 
teacts,  is  not  a  matter  of  right  in  either  party ;  but  it  is  a  matter  of  discretion 
in  the  court ;  not,  indeed,  of  arbitrary  or  capricious  discretion,  dependent  upon 
the  mere  pleasure  of  the  judge,  but  of  that  sound  and  reasonable  discretion 
wluch  governs  itseli;  as  for  as  it  may,  by  general  rules  and  principles;  but,  at 
the  same  time,  which  withholds  or  grants  relief,  according  to  the  circumstances 
of  each  particular  case,  when  these  rules  and  principles  will  not  furnish  any 
exact  measure  of  justice  between  the  parties.  See  Bepbum  v.  Auld^  6  Grand), 
262 ;  Hatch  v.  Oubb,  4  Johns.  CIl  Rep.  569 :  Kempahal  v.  Skme,  6  Johna  Oh. 
Rep.  193 ;  Etpburn  v.  Dunlop,  1  Wheat  Rep.  197 ;  Long  v.  Ooiskm,  1  Hen. 
St  Munt  llO;  Perkms  v.  Wright,  3  Har.  A  McUen.  326;  Ooban  v.  Tkampsan, 
2  Wheat  336;  Barry  v.  DdnwA,  2  Dev.  398 ;  WJiite  v.  Florae  2  Dev.  430; 
Low  T.  D^eadweU,  3  Fairfield,  441;  3  Stewart,  280;  Bogert  v.  Saundert,  4 
Maine  Rep.  92 ;  Thbey  v.  The  County  of  Bristol,  3  Story's  Rep.  800 ;  Morm  v. 
Ekmendor/,  11  Paige,  277;  Matthew  v.  TemaUger,  3  Barb.  Sup.  Bep.  60; 
Stgihenstm  v.  Maxwell,  2  Gomstock  Rep.  408. 
[1]  Where  the  termination  of  a  lease  is  fixed  and  certain,  the  tenant  is  not 
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ihe  violaticm  of  the  covenant  was  not  provided  for  by  liqui-  reraoM  for 
dated  damages,  to  restrain  the  ploughing  up  of  meadow,  &c.(a)  ^hom  injunc- 

In  one  of  the  earliest  cases  upon  this  subject,  an  injunction  ^^^  granted. 
was  granted  till  the  hearing,  upon  an  appeal  to  the  House  of  r«2S81 
Lords,  to  restrain  a  lessee  from  digging  sand,  gravel,  &c.  in 
violation  of  a  covenant  secured  by  a  penalty .(6)  And  in  a 
case  shortly  aflerwards  before  Lord  Hardwicke,  an  injunction 
was  granted,  expressly  on  the  ground  of  restraining  a  breack 
of  covenant  against  a  tenant,  who  was  converting  houses  to 
a  different  use,  from  that  prescribed  by  his  lease.(c)[l] 

Though  a  lessee  is  required  by  law  to  cultivate  the  lands  Aa  to  caitir*- 
demised  to  him,  in  a  husbandlike  manner,  conformable  to  brndiike  iwm- 
the  custom  of  the  country,(d)  yet  this  is  usually  defined  by  n«r,  oonforma- 
some  express  covenant.[2]     It  has  u^n  this  subject  been  torn  of  the 
determined  at  law,  that  a  covenant  to  occupy  in  good  and  <»^^- 

cvif  6  Yes.  109.  The  case  dLaOnropp  y.  ifor^A,  6  Yea.  259,  is  clearly  'wrong, 
as  there  were  not  only  breaches  of  covenant,  but  also  distinct  acts  of  waste, 
oommitted  and  threatened. 

(a)  Ayktt  T.  Dodd,  2  Atk.  329.  Woodward  ▼.  Gyles,  2  Yem.  119.  BO/b  t. 
FOenoti,  2  Bro.  P.  C.  Ed.  TomL  436. 

(6)  City  ofLandim  r.  Pugh,  4  Bro.  P.  0.  Ed.  TomL  396. 

(e)  Worden  y.  EBen.  18th  December,  1739.  There  is  a  very  flQl  account  of 
Lord  Hardwicke's  judgment,  6  Seij.  Hill  MSS.  2  and  12  ib.  76. 

(rf)  Fowky  T.  WaBceTj  5  T.  R.  373. 

entitled  to  the  offgoing  crops  sowed  by  him  during  his  term ;  but  they  go  to 
his  landlord  or  the  sucoeasor  of  the  tenant  under  a  new  lease ;  but  it  is  other- 
wise where  the  termination  of  the  lease  is  uncertain,  as  if  it  depend  upon  au 
event  over  whidi  the  tenant  has  no  control,  or  upon  the  will  of  the  landlord. 
10  Johns.  Rep.  360. 

[1]  Injunction  lies  to  prevent  a  lessee^s  making  material  alterations  in  a 
dwelling  house  by  changing  it  into  a  warehouse  or  store,  which  would  produce 
permanent  injury  to  the  dwelling.  Dougkxsa  v.  Wiffgins,  1  Johns.  Oh.  Bep. 
435.  The  bill  in  this  case  stated  that  the  defendants  had  taken  a  lease  of  a 
dwelling  bouse  in  Pearl  Street  in  the  City  of  Now  York,  for  four  years,  fh>m 
Ibe  Ist  of  May,  1815;  that  the  lease  provided  that  the  defendants  were  to  lay 
out  300  dollsrs  in  improvements  to  be  approved  of  by  the  lessors;  that  against 
the  consent  of  the  lessors  the  defendants  were  converting  the  whole  dwelling 
house  into  a  store,  and  were  prostrating  partitions  and  cutting  through  the 
oeQings  and  floors  in  the  second  and  third  stories,  and  fixing  a  wheel  and 
tackle  in  the  third  story  to  raise  heavy  packages,  wiiich  would  be  to  the  great 
and  constant  injury  of  the  building,  as  the  timbers  in  the  third  stoiy  were 
weak. 

[2]  In  construing  a  covenant  the  inquiry  always  is,  what  was  the  intention 
of  the  parties;  and  any  words  amounting  to  an  agreement  or  engagement  to 
do  or  not  to  do,  Ac,  will  constitute  a  covenant;  as  if  in  a  lease  it  is  said,  that 
"  the  leasee  shall  repair,  **  this  is  a  covenant  to  repair,  and  so  with  any  words 
of  like  import    6  Oowen's  Rep.  170 ;  1  Bibb,  379. 
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husbandlike  manner,  according  to  the  dustom  of  the  coun- 
try, will  be  broken  by  contravening  the  prevalent  course  of 
husbandry  in  the  neighborhood,  and  that  even  if  the  con- 
tract be  simply  to  occupy  the  estate  in  a  good  and  husband- 
like manner,  this  will  throw  a  liability  upon  the  tenant  to 
cultivate  the  land  according  to  the  practice  of  the  neighbor- 
hood ;(a)  and  even,  though  a  &xm  be  held  under  a  written 
agreement,  the  custom  of  the  neighborhood  may  well  be  in- 
sisted upon,  provided  it  be  not  either  expressly  or  by  impli- 
cation excluded  by  the  terms  of  the  agreement.(i)[3] 


(a)  Leigh  t.  Hewitt,  4  East,  154. 

(b)  Wigglesworth  v.  DaUison,  DougL  201. 
0. 197.     Webb  r.  Plummer,  2KAJl  "746. 


Senior  y.  Armiiage^  1  Holt»  N.  P. 


[3]  The  same  general  role  preyaiis  in  eqnitj  as  at  law,  that  parol  evidenoe 
is  not  admissible  to  contradict,  qualify,  extend,  or  yaiy  written  instrumental 
and  that  the  interpretation  of  them  must  depend  upon  their  own  terms.  But 
in  cases  of  accident,  mistake  or  fraud,  courts  of  equity  are  constantly  in  the 
habit  of  admitting  parol  eyidence  to  qualify  and  correct,  and  even  to  defeat  the 
terms  of  written  instruments.  So  they  will  allow  parol  eyidence  to  rebut  a 
presumption,  or  an  equity  arising  out  of  written  instruments.  But  in  these 
latter  cases  they  do  not  interfere  with,  or  repel  the  proper  construction  of  the 
instrument  itself,  but  only  the  artificial  rules  of  presumption,  or  of  equity  which 
they  themselyes  haye  created  or  applied,  to  cases  perfectly  indeterminate  in 
their  nature  and  admitting  of  either  construction,  according  to  the  real  inteat 
of  the  party.     2  Story's  Ek^.  Juris,  sea  1531. 

The  general  ni^e  is  that  parol  eyidence  cannot  be  admitted  to  contradict 
explain,  or  alter  a  written  agreement;  but  may  be  receiyed  to  proye  finaud, 
mistake,  usury  or  surprise  in  the  execution  of  it  M'Mahon  y.  ^S^Mmyler,  4t 
Raod.  51;  Pooser  y.  Tyler,  1  McCord's  Oh.  Bep.  18;  Gibtm  y.  WaUt,  \ 
McGord's  Ch.  Bep.  490;  HoItms  y.  Simons,  3  Desau.  149;  Uoffd  y.  Ejfn,  tf 
IngUa,  1  Desau.  333;  Anderson's  ex^r.  y.  Bacon,  1  A.  K.  Marsh.  50;  FiMoA 
y.  Woodford,  1  J.  J.  Marsh.  86;  Lovt  y.  Cofer,  1  J.  J.  Marsh.  327;  WiXUamM 
y.  Beazky,  4  J.  J.  Marsh.  580;  Thompson  y.  Poibon,  5  Litt  74;  DwightY. 
Pomeroy,  17  Mass.  Bep.  303;  Bradbury  y.  White,  4  GreeoL  391;  Meads  T. 
Lansing\  Hopkins,  124 ;  Wesley  y.  Thomas,  6  Ear.  k  Johns.  24 ;  Watkvu  ▼• 
Stocketes  adm:r.,  6  Har.  ft  Johns.  435;  BandaU  y.  Phmq)s,  3  Mason,  378; 
Dickenson  y.  Dickenson,  2  Murphy,  279;  Lemaster  y.  Burekhart,  2  Bibb^  28; 
Bough  y.  Ramsey,  4  Monroe,  158 ;  Huston's  ex'r.  y.  Noble,  4  J.  J.  Marsh.  134 ; 
Fenwick  v.  BatUff,  6  Monroe,  154.  Where  there  is  no  latent  ambigui^,  but 
plain  contradictory  bequests,  parol  eyidence  of  the  testator*s  intention  is  inad« 
mlssible.  Field  y.  Baim,  1  Dey.  Eq.  283.  Parol  eyidence  is  inadmissible  to 
proye  that  the  intention  of  the  testator  was  not  properly  expressed  in  the  will ; 
or  that  ho  used  words  the  meaning  of  which  he  did  not  understand.  Beeves  ▼• 
Beeves,  1  Dey.  Bq.  386.  Parol  eyidence  is  sometimes  admitted  on  the  part  of 
a  defendant  to  show  a  mistake  in  a  deed,  to  preyent  the  specific  execution  of 
it,  but  neyor  on  the  part  of  the  complainant  to  set  up  a  different  deed  from  that 
whk:h  has  been  executed.  Wesibrook  y.  Harbeson,  2  McCord's  Ch.  Rep.  115* 
The  existence  of  a  resulting  trust  may  bo  proyed  by  a  parol  eyidence  in  oppo- 
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In  eqaity  an  injunction  has  been  granted  to  restrain  a  Peraons  for 
tenant  from  year  to  year  (who,  it  is  said,  was  equally  bound  whomuqjSo- 

tion  granted. 

mtStm.  to  the  face  of  the  deed,  and  to  the  answer  of  the  trastoe ;  bat  to  estab- 

liah  the  tnut  under  those  droomstanoea^  the  eariieat  and  the  stnmgeet  teati-  * 

mony  must  be  prodxioed.   Jeniaon  v.  GraveB^  2  Blaokt  440 ;  JEZNotty.  Amuiranff^ 

2  BIack£  198.  Parol  eyidenee  of  the  practical  oonBtmction  giyen  to  a  deed  bgr 
the  parties  thereto,  is  admissible  when  the  language  thereof— especially  in  the 
description  of  the  land  oonyejed — ^is  doubtftiL  Stcme  y.  Clork^  1  ICet  Bep. 
378.  Parol  eyidenoe  is  admissible  to  show  that  a  deed  or  bill  of  sale,  absolute 
on  its  iaoe,  was  intended  as  a  mortgage,  or  that  it  was  executed  and  deliyered 
upon  certain  trusts,  not  reduced  to  writing,  and  upon  the  proof  being  made  a 
court  of  equity  will  decree  their  execution.  R.  Bishop's  habra  y.  The  adm^r,  and 
hein  of  &  Buhop,  13  Ala  Bep.  475.  Although  parol  eyidence  is  inadmissible 
to  add  to,  or  explain  a  deed,  yet,  if  a  oonyeyance,  purporting  to  be  yoluntary 
18  impeached  for  fraud,  it  is  competent  to  the  party  claiming  under  it  to  show 
that  in  fiict  it  was  made  upon  a  yaluable  consideration.  Its  being  yoluntary 
does  not  raider  it  yoid,  but  is  merely  eyidenoe  of  a  fraudulent  intent ;  and  any 
eyidenoe  is  admisstbie  which  shows  that  no  such  intent  existed.  Henderson  y. 
Doddf  Bailey's  Eq.  Bep.  138.  Where  a  party  uses  technical  language  in  a  deed 
or  other  instrument,  the  law  presumes  he  intended  it  in  a  technical  sense,  to 
be  understood  and  used,  and  parol  testimony  is  inadmissible  to  explain,  control 
or  yary  the  legal  effect  of  such  deed  or  other  instrument  Ryan  y.  Qoadnoyn^ 
McMullan^  £q.  B^.  451.  The  receipt  in  a  deed  is  not  oondusiye,  and  where 
an  actual  question  is  raised  as  to  the  payment  of  the  consideration,  parol  eyi- 
denoe may  be  resorted  to,  to  show  by  whom  it  was  adyanced.  Dtpeysier  y. 
Chttid,  2  Green's  Ch.  Bep.  474.  The  obligor  of  a  bond  will  not  be  admitted  to 
proye  by  parol,  that  at  the  time  of  giving  the  bond,  it  was  agreed  that  the 
ohHgee  should  look  to  another  source  of  payment,  and  that  the  obligor  "should 
not  be  personafly  liable.     OhOutood  y.  JNttEm,  1  Green's  Ch.  Bep.  438;  S.  P. 

3  Green's  Ch.  Bep.  334.  Whateyer  the  contracting  parties  reduce  to  writing, 
must  be  oonsidered  as  embodying  their  understanding  at  the  time.  If,  by  fraud 
or  mistake  or  accident,  the  paper  should  not  contain  the  true  agreement  or  the 
whole  agreement,  it  may  be  supplied  by  paroL  Ih.  Where  a  particular  word 
or  i^irBse  has  a  particator  or  technical  meaning  in  a  particular  neighborhood, 
or  at  a  particular  period,  and  that  word  or  phrase  is  used  in  an  instrument 
made  at  the  place  or  time,  it  is  competent  to  show  that  meaning  by  i>aro). 
BnadaeU  y.  BroadweU^  1  Gilman's  Bep.  699.  The  declaration  of  a  testator, 
after  making  his  wHl,  of  his  purpose  and  intentions  therein,  are  not  admissible 
in  eyidenoe  to  control  or  explam  it  Weston  y.  Foekr^  7  Met  Bep.  297.  A 
latent  ambiguity  arising  out  of  extrinsic  iJEUSts  in  the  oonstruction  c€  a  will,  may 
be  explained  by  fiusts  in  and  out  of  the  will,  and  by  parol  eyidence  of  intention. 
liavdon  y.  Staing's  dansesa^  1  B.  Hon.  Bep.  111.  Where  a  testator  disposed 
of  by  will  a  considerable  estate,  leaying  however  some  residuary  property,  and 
provided  that  his  debts  should  be  paid  from  the  mcomo  of  a  oertain  plantation 
and  slayes.  Held,  that  it  was  inadmissible  to  receive  evidence  of  the  amount 
of  tiie  debts,  as  compared  with  the  fund  provided  for  paying  them,  and  with 
the  undisposed  of  property,  in  order  to  show  that  the  testator  must  have 
intended  that  the  residuary  property  should  be  first  applied  towards  paying  the 
debta^  and  that  the  fbnd  specially  provided  for  satisfying  them  should  only  be 
used  in  case  the  residuary  property  should  be  insufficient  for  that  purpose. 
Pidmey  y.  JPkkney.  2  BichaidBan's  Eq.  Bep.  219. 
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Peraons  fenr      as  a  tenant  for  a  longer  period,  to  manage  his  farm  in  a  hus- 
whom  injuno-  bandlike  manner,)  from  removing  crops,  manure,  &c.  except 

tioB  granted. 

When  the  complainant  alleges  his  contract  to  hare  been  for  oommonwealth'B 
paper,  thongh  the  written  instrument  calls  ibr  specieii  and  the  defendant  in 
his  answer  denies  it,  bat  sets  up  a  contract  Tarient  from  the  writing  and  fixmi 
that  alleged  by  the  complainant ;  parol  testimony  is  admissible  to  estabfiah  the 
real  contract.     Wikon's  adim'r.  y.  Botoenj  4  J.  J.  Marsh.  122.    The  fraud  or 
mistake  must  be  in  the  execution  of  the  instrument)  for  parol  proof  to  contra- 
dict the  terms  of  it  or  vary  its  stipulations.    FishbOidc  ▼.  Woodford,  1  J.  J. 
Marsh.  8*7.    Parol  testimony  to  show  that  a  deed,  in  terms  an  absolute  con* 
Teyance,  was  not  intended  as  such,  but  was  designed  as  a  mortgage  or  other 
conditional  conveyance,  is  not  admissible  at  law ;  nor  can  it  be  admitted  in 
chancery  unless  there  is  an  allegation ;  and  some  proof  that  there  was  fhind 
or  mistake  in  the  execution  of  the  deed,  or  some  vice  in  the  consideration. 
Thomas  v.  MeOormick^  9  Dana,  108.    When  an  answer  admits  that  a  deed 
apparently  absolute,  was  to  any  extent  or  for  any  purpose  conditional  or  in 
trust,  the  complainant  may  show  the  true  condition  or  trust  by  parol  prooC 
Jb.    The  recital  in  a  deed  that  the  consideration  was  paid,  is  not  conduslTe 
that  it  was  actually  paid.    Parol  eyidence  may  be  admitted  to  show  what  was 
paid.    lb.    A  deed,  though  absolute  on  its  fkce,  may  be  shown  to  be  in  trust 
in  a  court  of  chancery.    Solmes  et  al  v.  Df-ont  et  ol,  McLean's  Rep.  7.    An  in- 
strument of  thirty  years  standing  not  impeached,  need  not  be  proved  by  sub- 
scribing witness.   Ih,  An  instrument  of  writing  more  than  forty  years  old  is  not 
required  to  be  proved  with  the  same  strictness  as  one  of  modem  date,  imleas 
there  are  fiictd  and  circumstances  proved  which  create  doubts  as  to  its  genuine- 
ness.   But  if  these  fkcts  and  circumstances  are  explained  and  refuted  by  the 
evidence,  then  the  instrument  must  be  considered  as  coming  within  the  role 
which  does  not  require  strict  proof  of  its  execution.     Walton  etaLy.  Ckmlaofn, 
McLean's  Rep.  120.    Where  a  deed  is  absolute  on  its  &oe,  or  a  bond  for  land 
is  assigned  absolutely,  but  admitted  to  be  security  for  money  only,  parol  evi- 
dence is  admissible  to  show  the  extent,  nature,  &a  of  the  lien  of  the  holder. 
But  it  should  be  clear  and  satislhctory,  if  in  contradiction  to  the  terms  of  the 
writing.     VaamattT  v.  McFaddin^  8  B.  Mon.  Rep.  485.    If  a  devisee  be  of  an 
estate  for  life,  generally  parol  proof  is  admissible  to  show  what  estate  the  de- 
visor had  in  the  premises.    lb.  600. 

Previously  to  the  statute  of  fhiuds,  parol  evidence  might  have  been  giv«a 
of  collateral  and  independent  &cta,  which  tended  to  support  a  deed.    The  same 
rule  has  prevailed  since  the  statute  of  fhuids.    The  evidence,  however,  is  not 
offered  to  contradict  or  vary  the  agreement,  but  to  ascertain  an  independent 
&ot,  which  is  consistent  with  the  deed,  and  which  it  is  necessary  to  ascertain, 
with  a  view  to  effectuate  the  real  intention  of  the  parties.    It  is,  howwer, 
dearty  settled  that  parol  evidence  is  not  admissible  to  disannul  and  substan- 
tially vary  a  written  agreement ;  for  to  add  anything  to  an  agreement  in  writ- 
ing by  admitting  parol  evidence,  is  not  only  contrary  to  the  statute  of  finaad^ 
but  to  the  rule  of  the  common  law,  before  that  statute  was  in  being.    Bat  after 
the  agreement  has  been  reduced  into  writing,  it  is  competent  to  the  parties  at 
any  time  before  breach  of  it  by  a  new  contract  not  in  writing,  eiUier  altogether 
to  waive,  dissolve  or  annul  the  former  agreement,  or  in  any  manner  to  add  to 
or  abstract  from  or  vary  or  qualify  the  terms  of  it,  and  tiius  to  make  a  new 
contract,  which  is  to  be  proved  partly  by  the  written  agreement  and  partly  by 
the  subsequent  verbal  terms  engrafted  upon  what  will  be  thus  left  of  the  writ- 
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ft 

according  to  the  custom  of  the  country  ;(a)  [4]  in  a  previous  Persons  ibr 
case  a  tenant  was  restrained  from,  ploughing  up  pasture  ^i^,^^j^j^o. 

tion  granted, 
(a)  Onakw  v. ,  16  Ves.  173. 

ten  agreement.     Bat  this  refers  only  to  an  agreement  at  common  law.     Sto- 
phau  y.  Cooper,  1  John.  Ch.  Bep.  425 ;  Jackaan  v.  SUl^  11  John.  Rep.  201 
Rkhards  v.  KiUam,  10  Masa  Bep.  239 ;  Paine  y.  Mclntier,  1  Mass.  Bep.  69 
Bevtre  v.  Lunoardt  1  Mass.  Bep.  91 ;  Siorer  y.  Freeman,  6  Mass.  Bep.  436 
Stocipok  r.  Arnold,  11  Mass.  Bep.  27  ;  JDwigM  v.  Pomeroy,  17  Mass.  Bep.  303 
Thompton  v.  Whik,  1  DaU.  426;  aUairra  v.  ifofl;  4  DaU.  340 ;  McDermot  y. 
U.  S.  Ina,  Co.  3  Serg.  A;  Rawle,  609 ;  Speake  y.  U,  S,  9  Granch,  28;  PUreon ▼ 
Hooker,  3  JcriuiB.  Bep.  68 ;  Howee  y.  jBorifcer,  3  Johns.  Bep.  506 ;   Thompeon  y, 
Ketckum,  8  Johns.  Bep.  146 ;  Jackson  y.  Oroy,  12  John&  Bep.  427 ;  FiUB^kukf^ 
y.  Bw^fon,  8  Johns.  Rep.  292 ;  Moron  Y.  Soya,  1  Johns.  Ch.  Rep.  339 ;  ^<0- 
j>A6iM  Y.  Cooper,  X  Johns.  Ch.  Bep.  425 ;  Snyder  y.  Snyder,  6  Binn.  483 ;  Lea 
y.  £idd»s,  1  Yeat  8 ;  Vandervoort  y.  ^S^mt^  2  Cainee'  Bep.  155 ;  BamiUon  y. 
Cawood,  3  Har.  &  McHen.  437 ;  Ih/iprea  y.  McDonaid,  4  Dea.  209 ;  Barrett  y. 
.Barrel^  4  Des.  447 ;  Seasiona  y.  Barfieid,  2  Baj.  94 ;  iftSin^  y.   Crankfield,  1 
McCord,  261 ;  &  C  Society  y.  Johnaon,  1  McCord's  Bep.  41 ;  LitUe  y.  JSendtfr- 
«tm^  2  Yeat  295 ;  i/o^mes  y.  Simona,  3  Des.  149 ;   Smith  y.  J'enn^,  1  Gallis. 
170 ;  Treaduxtt  y.  BuUdey,  4  Day,  395 ;  JDunham  y.  J^iifeef,  2  Day,  137 ;  Jackaon 
y.  J^mvn,  1  Caines'  Rep.  358;  Boaa  Y.  Nervell,  I  Wash.  14;  Fkmingay.  Wi'Su^ 
2  Call  5 ;  Baker  y.  Giaacod^a  Lea.  1  Hen.  A;  Mnnf.  177 ;  Mann  y.  ifanii^  1  John. 
Ch.  Rep.  231 ;  Herd  y.  BiaadL,  1  Root»  260. 

The  foundation  of  the  rales  for  rejecting  parol  eyidenee  is  in  the  general 
rules  of  evidence  in  which  writing  stands,  higher  in  the  scale  than  parol  testi- 
mony, and  when  treaties  are  reduced  into  writing,  such  writing  is  tak^i  to 
express  the  ultimate  sense  of  the  parties,  and  is  to  speak  for  itself  Where  an 
agreement  is  spoken  o^  the  first  question  always  asked  is,  whether  the  agree* 
ment  is  in  writing;  if  so,  there  is  an  end  of  all  parol  eyidenee ;  for  when  the 
parties  express  their  meaning  with  solemnity,  that  is  yery  proper  to  be  taken 
as  tbeir  final  sense  of  the  agreement  In  the  case  of  a  contract  respecting 
land,  this  general  idea  reoeiyee  weight  from  the  ciroumstanoe  that  you  cannot 
contract  at  all  on  that  subject  but  in  writing,  and  that,  therefore,  is  a  fUrther 
reason  for  rejecting  the  parol  eyidenee.  In  this  way  only  is  the  statute  of 
frauds  material ;  Ibr  the  fbondation  of  the  objection  is  in  the  general  rules  of 
eyidenee. 

f4]  The  tenant's  right  to  the  away  going  crops,  as  founded  upon  custom,  was 
reoognized  by  the  supreme  court  of  the  United  States  in  Van  Neaa  y.  Paeard, 
2  Peters'  Rep.  137.  And  it  was  held  tlist  a  local  custom  in  the  dty  of  Wash- 
ington for  tenants  to  remoye  certain  buildings  erected  by  them,  might  be 
preyed.  lb,  148.  In  Baraey  y.  Eagle,  7  Harr.  ft  Gill,  321,  though  the  lease 
contained  a  general  refisrenoe  lo  the  regulations  of  the  manor,  yet  it  was  held 
that  without  such  reference,  parol  eYidonce  would  haye  been  admissible  of  the 
nuuiorial  custom  for  the  tenant  to  remoye  the  away  going  crop.  So  also  in 
Shdia  V.  Dickey,  5  Binn.  Bep.  285 ;  and  see  Dingendcrff  v.  Jonea,  per  Yeates,  J. 
id.  289  and  Caaam  y.  BUaer,  2  id.  487.  It  seems  that  independent  of  such 
custom,  where  the  termination  of  the  lease  is  certain,  the  tenant  would  haye 
no  such  right     Whitmarah  y.  Cutting,  10  John.  Rep.  360. 

The  general  rule  as  to  custom  seems  to  be  that  it  is  admissible  unless  it  is 
inconsistent  with  the  lease.    The  lease  need  not,  however,  exdode  it  in  ex- 
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Persons  for      land :  the  lease  did  not  contain  an  express  covenant  not  to 
whom^jimo-   Convert  pasture  into  arable,  but  the  landlord  was  holden  en- 
tion  granted,    titled  to  the  injunction  on  the  ground  of  there,  being  a  cove- 
nant to  manage  pasture  in  a  husbandlike  manner.(a)    Upon 

(a)  Drury  v.  Molines,  6  Ves.  328. 

press  language.    Bvidenoe  was  admitted  of  a  customary  right  to  compensation 
for  an  away  going  crop,  though  the  instrument  of  demise  contained  an  express 
stipulation  that  all  the  manure  made  on  the  fimn  should  be  spent  on  it,  or  left 
at  the  end  of  the  tenancy,  without  any  compensation  being  paid.     Senior  ▼. 
ArmUage,  1  Holt*s  K.  P.  Rep.  197.    In  Holding  ▼.  PiggoU^  7  Bing.  465,  a  lease 
contained  stipulations  limiting  the  quantity  of  grain  that  should  be  grown  on 
the  &rm,  and  directing  that  the  land  should  be  summer-fiUlowed.    The  court 
said  these  were  stipulations  as  to  the  terms  of  holding,  not  as  to  the  terms  of 
quitting.    In  Roberts  v.  Barker^  1  Cromp  &  Meason  803,  the  tenant  claimed 
compensation  for  manure  left  on  the  &rm,  under  a  custom  which  bound  the 
away>going  tenant  to  leave  the  manure^  and  under  which  he  was  entitled  to 
be  paid  for  it  by  the  landlord  or  the  incoming  tenant    Lord  Lyndhurst,  in  de- 
livering the  judgment  of  the  courts  that  the  custom  of  the  country  was  ezdu- 
ded,  said : — If  the  parties  meant  to  bo  governed  by  the  custom  in  this  Teepect, 
there  was  no  necessity  for  any  stipulation,  as,  by  the  custom,  the  tenant  would 
be  bound  to  leave  the  manure  and  would  be  entitled  to  be  paid  for  it.    It  was 
altogether  idle,  therefore,  to  provide  for  one  part  of  that  which  was  sufficiently 
provided  for  by  the  custom,  unless  it  was  intended  to  exclude  the  other  part. 
In  Button  v.  Warrenf  1  M.  &  W.  4^  the  plaintiir  held  under  a  lease  of  the  ^ebe 
land  and  tithes  of  a  parish ;  the  lease  contained  a  stipulation  that  the  plaintilT 
should  spend  and  consume  three  parts  in  four  of  the  manure  arising  firom  the 
tithes  as  well  as  from  the  glebe  land  on  the  glebe,  and  leave  on  the  land  all 
the  manure  not  spread  or  bestowed  on  the  premises  for  the  use  of  the  landlord, 
he  paying  a  reasonable  price  for  the  same;  and  held  that  the  custom  of  tlio 
country  giving  an  away-going  allowance  for  seed  and  labor  was  not  excluded. 
Parice,  B.  giving  the  judgment  of  the  court,  said : — ^The  question  is  whether, 
fhom  the  terms  of  the  lease,  it  can  be  collected  that  the  parties  intended  to  ex- 
clude the  customary  obligation  for  seed  and  labor.    The  court  considered  the 
stipulation  obliging  the  tenant  to  lay  out  the  manure  arising  firom  the  titbea  as 
imposing  a  new  obligation  on  the  tenant  dehors  the  custom,  and  as  qualifying 
the  obligation  by  an  engagement  on  the  landlord's  part  to  give  a  remunoatioii, 
by  re-purchasing  a  part  of  the  produce  in  a  particular  way.    "  It  is  by  no  means, " 
said  the  court,  "to  be  inferred  finom  this  provision  that  this  is  the  only  com- 
pensation  which  the  tenant  is  to  reodve  on  quitting.    If  indeed  there  had  been 
a  covenant  by  the  tenant  to  plough  and  sow  a  certain  portion  of  the  demised 
land  in  the  last  year,  being  such  as  the  custom  of  the  countiy  required,  he 
being  paid  on  quitting  for  the  ploughmg;  or  to  pkmgh,  sow  and  manure,  be 
betag  paid  for  the  manuring,  the  principle  of  eapresmm  facU  cesaare  taeUm^ 
would  have  applied.    The  custom  of  the  country  as  to  the  obligation  of  the 
tenant  to  plough  and  sow,  and  the  corresponding  obligation  of  the  landlord  to 
pay  for  such  ploughing  and  sowing  in  the  last  year  of  the  term,  is  in  no  way 
varied.    The  only  alteration  made  in  the  custom  is,  that  the  tenant  is  obliged 
to  spend  more  than  the  produce  of  the  fann  on  the  premises,  being  paid  for  it 
in  the  same  way  as  he  would  have  been  paid  for  that  which  the  custom  re- 
quired him  to  spend."    1  M.  ft  W.  466. 
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the  same  principle  the  court  has  interfered  to  restrain  a  ten-  Pereona  for 
ant  from  sowing  mustard,  saflron,  woad,  or  other  deleterious  whombjuno- 
crops,  as  being  contrary  to  ^e  course  of  husbandry.(a)[l]      ^o^  granted. 

(a)  PraU  y.  BreU^  2  Madd.  Bep.  62. 

[1]  The  tenant^s  right  to  the  away-gomg  crop,  as  founded  upon  custom,  was 
recognized  by  the  supreme  court  of  the  United  States,  in  Van  Nesa  y.  Packard, 
(2  Peters'  Bep.  137.)  And  there  it  was  held,  that  a  local  custom  in  the  dty 
of  Washington,  for  tenants  to  remoye  certain  buildings  erected  by  them  might 
be  proyed.  Stoever  y.  Whitman,  6  Binn.  Bep.  148 ;  see  Wood&ll*s  Landlord 
and  Tenant,  218 ;  Bull  N.  P.  34 ;  see  further.  Story's  Confl.  of  Laws,  226. 

The  doctrine  in  the  text  has  been  recognized  and  acted  upon  in  yarious 
English  cases,  besides  those  noticed  by  our  author.  The  principal  difficulty  in  • 
its  application  has  been,  to  determine  when  these  incidents  may  be  regarded  ' 
as  excluded  by  the  terms  of  the  lease.  The  general  rule  seems  to  be,  that  the 
custom  is  admissible  unless  inconsistent  with  the  written  instrument.  It  need 
not^  howeyer,  exclude  it  in  express  lang^uage,  as  seems  to  haye  been  errone^ 
ously  assumed  in  Senior  y.  Arm^tage,  See  Button  y.  Warren^  1  M.  &  W.  4. 
In  Senior  y.  Armytoffe,  (1  Holt's  N.  P.  B.  19*7,)  eyidenoe  was  admitted  of  a 
customaiy  right  to  compensation  for  an  away-going  crop,  though  the  instru- 
ment of  demrae  contained  an  express  stipulation,  that  all  the  manure  made  on 
the  &rm  should  be  spent  on  it,  or  left  at  the  end  of  the  tenancy,  without  any 
compensation  being  paid.  Such  a  stipulation  certainly  does  not  exclude,  by 
implication,  the  tenant's  right  to  rteeiye  a  compensation  for  seed  and  labor. 
Per  Curiam,  in  Button  y.  Warren,  supra.  In  Wd)b  y  Phanmer,  (B.  ft  A.  760,) 
there  was  a  claim  of  a  customary  allowance  for  foldage,  (a  mode  of  manuring 
the  ground,)  but  there  being  an  express  proyision  for  some  paj^ent  on  quit- 
ting^ for  the  things  ooyenanted  to  be  done,  and  an  omission  of  foldage ;  held, 
that  the  customary  obligation  to  pay  for  the  latter  was  excluded.  2  Bam.  ft 
Aid.  746.  In  BokHng  y  Piggott,  (7  Bing.  465,)  a  lease  contained  stipulations 
limiting  the  quantity  of  grain  that  should  be  grown  on  the  &rro,  and  directing 
that  the  land  should  be  summer-fiiUowed,  and  that  the  tenant  should  spend  all 
the  fodder,  hay,  straw,  turnips,  ftc.,  on  the  premises ;  and  held  that  the  cus- 
tom of  the  country,  which  would  giye  the  tenant  a  right  to  the  away-going 
crop  of  wheat  after  a  crop  of  turnips,  was  not  excluded,  though  such  crop  had 
been  grown  in  yiolation  of  the  ooyenant  to  leaye  the  land  summer-ihUowed. 
The  court  said,  these  were  stipulations  as  to  the  terms  of  holding,  not  as  to 
the  tenns  of  quittmg.  In  Boberte  y.  Barker,  (1  Gomp.  ft  Meason,  803,)  the 
toiaot  claimed  compensation  for  manure  left  on  the  fiutn,  under  a  custom 
which  bound  the  away-going  tenant  to  leaye  the  manure,  and  under  which  he 
was  entilied  to  be  paid  for  it  by  the  landlord,  or  the  incoming  tenant  The 
lease  oontained  a  condition,  that  the  manure  should  not  be  sold  or  taken  away, 
but  should  be  left  to  be  expended  on  the  land,  by  the  landlord  or  incoming 
tenant.  Lord  Lyndhurst,  in  deliyering  the  judgment  of  the  court  that  the 
oostom  of  the  country  was  exduded,  said,  ''  if  the  parties  mean  to  be  goyemed 
by  the  custom  in  this  respect,  there  was  no  necessity  for  any  stipulation,  as, 
by  the  custom,  the  tenant  would  be  bound  to  leayo  the  manure,  and  would  be 
entitled  to  be  paid  for  it  It  was  altogether  idle,  therefore,  to  provide  for  one 
part  of  that  which  was  sufficiently  provided  for  by  the  custom,  unless  it  waa 
intended  to  exclude  the  other  part"  Button  y.  Warren,  tupra,  was  a  case  in 
which  ^e  plaintiff  held  under  a  lease  of  the  glebe  land  and  tithes  ot  a  parish ; 
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Persons  for 
and  against 
whom  injiino- 
tion  graiitecL 

Distinction 
between  ex- 
press and  im- 
plied  cove- 
nants. 

Covenant  to 
leave  premises 
in  repair,  does 
not  preclude 
an  injunction. 

License  to  car- 
ry on  one  trade 
does  not  ex- 
tend to  all 
trades. 

Waste  by  ec- 

desiastioil 

persons. 


A  distinction  has  been  made  as  to  enforcing  by  injunction 
the  specific  performance  of  express  covenants  and  implied  agree- 
ments ;  and  the  court  has  refund  to  interfere  to  restrain  a 
tenant,  who  was  holding  over,  from  removing  articles  con- 
trary to  the  custom  of  the  country,  as  the  court  would  not 
imply  special  covenants  as  to  cultivation  from  the  mere  act 
of  holding  over.(a) 

A  covenant  to  repair,  and  at  the  end  of  the  term  to  sur- 
render buildings  in  good  condition,  does  not  preclude  an  in- 
junction against  pulling  them  down  and  carrying  away  the 
materials  just  before  the  end  of  the  term.(6) 

Where  there  is  a  covenant  not  to  convert  premises  into  a 
shop,  or  to  carry  on  a  trade  without  a  license  in  writing : 
the  permission  of  the  lessor  without  writing  to  carry  on  one 
trade  will  not  amount  to  a  general  license  for  any  trade.(c) 

The  subject  of  interposition  by  prohibition  in  the  case  of 
waste  committed  by  ecclesiastical  persons,  was  discussed  with 


(a)  mmpUm  Y.Eve,2Y.kB.  349. 

{b)  Mayor,  dx.  0/ London  v.  Eedger,  18  Yes.  356. 

(c)  Macher  v.  FotmdUng  Boated,  1  V.  ft  b!  188. 


the  lease  contained  a  stipulation,  that  the  plaintiff  should  spend  and  consume 
three  parts  in  fyor  of  the  manure  arising  irom  the  tithes,  as  well  as  firom  the 
glebe  land,  on  the  glebe,  and  leave  on  the  land  all  the  manure  not  spread  or 
bestowed  on  the  premises,  for  the  use  of  the  landlord,  he  paying  a  reasonable 
prioe  for  the  same ;  and  held,  that  the  custom  of  the  country,  giving  an  away- 
going  allowance  for  seed  and  labor,  was  not  excluded.  Parke,  B.,  in  giving 
the  judgment  of  the  court,  said,  'Hbe  question  is,  whether,  from  the  terms  of 
the  lease,  it  can  be  collected  that  the  parties  intended  to  exdude  the  custom- 
aiy  obligation  for  seed  and  labor."  The  court  considered  the  stipulation,  obli- 
ging the  tenant  to  lay  out  the  manure  arising  from  the  tithes^  as  imposmg  a 
new  obligation  on  the  tenant,  dehors  the  custom,  and  as  quailing  the  obliga- 
tion by  an  engagement  on  the  landlord's  part  to  give  a  remuneration,  by  re- 
purchasing a  part  of  ,^  produce  in  a  particular  way.  "It  ia  by  no  meana," 
said  the  oonrt,  "  to  be  itif^rred  from  this  provision,  that  this  is  the  only  com- 
pensation which  the  tenant  is  to  receive  on  quitting.  If)  indeed,  there  had 
been  a  covenant  by  the  tenant  to  plough  and  sow  a  certain  portton  of  the  de- 
mised land  in  the  last  year,  being  such  as  the  custom  of  the  country  required, 
he  being  paid  for  the  manuring :  the  principle  of  expresswn  faeit  cesaare  tad' 
turn,  which  governed  the  decision  of  Webb  v.  Flummery  would  have  applied ; 
but  this  is  not  the  case  here.  The  custom  of  the  country  as  to  the  obligaUon 
of  the  tenant  to  plough  and  sow,  and  the  corresponding  obligation  of  the  land- 
lord to  pny  for  such  ploughing  and  sowing,  in  the  last  year  of  the  term,  is  in  no 
way  varied.  The  only  alteration  made  in  the  custom  is,  that  the  tenant  is 
obliged  to  spend  more  than  the  produce  of  the  farm  on  the  premises,  being 
paid  for  it  in  the  same  way  as  he  would  have  been  paid  for  that  which  the 
oostom  requued  him  to  spend.'^    1  M.  ft  W.  466. 
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a  degree  of  learning  and  researcfai  *in  the  case  of  Jefferson  v.  Persons  for 
Bishop  of  Durkamy{(i)  that  makes  it  impossible  to  add  any-  ^om^junc- 
thing  to  what  is  there  collected.    It  appears  from  thence,  ^^  granted, 
that  not  one  of  the  early  text  writers  were  aware  of  any 
common  law  remedy  against  churchmen  committing  waste, 
and  that. the  year  book,  (2  EL  4,)  contained  an  extrajudicial 
opinion  of  Thiming,  C.  J.,  that  if  a  bishop  or  archdeacon  cut 
down  all  his  wood  he  should  not  be  pimished  at  common 
law.[l]     In  the  reign  of  James  the  First,  however.  Lord 
Coke,  unassisted  by,  and,  indeed,  contrary  to  all  practice, 
sagaciously  inferred  firom  two  ancient  records,(6)  that  a  writ 
of  prohibition  lay  at  common  law  against  a  churchman  who 
committed  waste :  and  upon  these  authorities,  in  the  reign  of 
Charles  the  First,  Lord  Keeper  Coventry  (c)  issued  a  prohibi- 
tion of  waste  to  a  churchman  under  the  great  seal,  on  the 
application  of  the  patron.    Lord  Coke,  in  one  case,((2)  went 
so  fEu-  as  to  say  that  any  one  might  have  a  prohibition  as 
well  as  the  patron,  for  it  was  the  king's  writ,  and  any  one 
might  have  a  prohibition  for  the  king.    It  appears,  however, 
most  satis&ctorily,  from  a  review  of  the  doctrine  collected 
in  Jefferson  v.  Bishop  of  Durham^  that  Lord  Coke  was  not 
justified  in  the  extent  to  which  he  carried  this  doctrine ;  and 
though  that  case,  in  point  of  actual  decision,  merely  estab- 
lishes that  the  court  of  common  pleas  has  no  power  to  issue 

(a)  1  B.  A  p.  106. 

(5)  1  B.  &  p.  199,  n. 

(c)  AMxnd  V.  AiweU,  1  Ro.  Ab.  813. 

{d)  1  Roll  86.    lb.  335.     3  Bulst  91. 

[1]  Archbishops  and  bishops  were  formerly  considered  as  tenants  in  fee 
simple  of  the  lands  which  they  held  in  right  of  their  chnrches.  As  to  rectors, 
paisons  and  yicars,  Lord  Coke  sajs,  that  for  the  benefit  of  the  church,  and 
of  their  suooeesors,  they  were  in  some  cases  esteemed  in  law  to  have  a  fee 
simple  qualified ;  but  to  do  anything  to  the  prejudice  of  their  suooessors  in 
many  cases  the  law  a^adged  them  to  have  in  efiisct  but  an  estate  for  life. 
Since  the  several  statutes  by  which  all  ecclesiastical  persons  and  corporations 
are  restrained  ttom  alienating,  except  by  three  liTes^  or  twenty-one  years,  they 
are  generally  considered  as  quaai  tenants  for  Ufs  only.  1  Inst  44,  a ;  Id.  341, 
a.  ft  b.    Lit  S.  648,  irtfra,  ch.  2.    Tit  82,  a  2  ft  5. 

In  consequence  of  this  principle,  it  is  enacted  by  the  statute  28  Hen.  YIU. 
c.  11,  Sb  6,  that  in  case  any  incumbent)  before  his  death,  hath  caused  any  of 
his  giebe  lands  to  be  manured  and  sown,  at  his  own  proper  costs  and  charges, 
with  any  com  or  grain,  that  then  all  the  said  incumbents  may  make  and  de- 
clare their  testaments  of  all  the  profits  of  the  com  growing  upon  the  said  glebe 
lands  so  manured  and  sown. 
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PeraoM  for  an  original  writ  of  prohibition  to  restrain  a  bishop  from  com- 
whoDft^nc-  initting  waste  in  the  possessions  of  his  see,  at  the  suit  of  an 
tion  granted,  uninterested  person ;  yet  it  may  be  *gathered  as  the  opinion 
[*241]  ^^  *^®  learned  persons  who  determined  it,  and  appears  to  be 

fairly  deduced  in  argument,  that  no  court  of  common  law 
has  the  power  of  issuing  this  writ  against  any  ecclesiastical 
person,  but  that  it  can  only  issue  out  of  chancery. 
What  acts  a-  The  parson  has  a  fee  simple,  qualified  and  under  restric- 
wMte  in  ecde-  tions,  in  right  of  his  church ;  but  he  cannot  do  everything 
siasticai  per-  that  a  private  owner  of  the  inheritance  can.  He  may  cut 
down  timber  for  the  repairs  of  the  parsonage  house  or  chan- 
cel :  if  it  is  the  custom  of  the  country ;  he  may  cut  down 
underwood  for  any  purpose,  but  if  he  grubs  it  up,  it  is  waste. 
He  may  cut  timber  for  repairing  old  pews  that  belong  to  the 
rectory,  and  he  is  entitled  to  botes  for  repairing  barns  and 
outhouses  belonging  to  the  parsonage.(a)  But  he  cannot 
cut  down  timber  for  any  other  purpose,  nor  can  he  open 
mines,  though  he  may  work  mines  already  open.  A  bishop 
even  cannot  open  mines  in  the  possession  of  his  see.  Lord 
Hardwicke  mentioned  an  application  made  to  parliament  by 
Talbot,  bishop  of  Durham,  to  be  enabled  to  open  mines, 
which  was  refused.(6)  [1] 

(a)  2  Atk.  216. 
(6)  Amb.  176. 

[1]  Bishops,  rectors  and  parsons,  Ticars  and  other  eoclenasticai  penons  being 
considered  in  most  respects  as  tenants  for  life  of  ^e  lands  which  they  hold 
jure  ecdesuBf  are  disabled  from  conmiitting  any  kind  of  waste ;  and  if  they  cat 
down  trees,  unless  for  reparations,  they  are  punishable  in  the  ecclesiastical 
courts,  and  also  by  writ  of  prohibition.    Vin.  Abr.  tit  Dilapidation. 

By  the  statute  36  Edw.  L,  it  is  declared  that  persons  shall  not  presume  to 
fell  trees  growing  in  the  church-yard,  but  when  the  chancel  or  the  body  of  the 
church  requires  reparations.  And  Lord  Coke  has  cited  a  case  where,  upon 
complaint  to  the  king  in  parliament^  that  the  bishop  of  Durham  had  committed 
waste  by  destroying  timber,  a  prohibition  had  issued  against  him.  In  another 
case,  he  is  reported  to  hare  said,  that  if  a  bishop  cut  down  and  sold  trees,  and 
did  not  employ  them  for  reparation,  and  any  one  would  move  it^  be  would 
grant  a  prohibition  out  of  the  king's  bench.  11  Bep.  49,  a.  StocktMn  v. 
Withers,  Roll  Rep.  86. 

The  authority  of  this  dictum  has  been  doubted  in  a  modem  case,  in  which 
the  court  of  common  pleas  held  that  it  had  no  power  to  issue  an  original  writ 
of  prohibition,  to  restrain  a  bishop  from  committing  waste^  in  the  posBeaaion  of 
his  see,  at  least  at  the  suit  of  an  uninterested  person ;  and  doubted  whether 
even  the  court  of  kmg's  bench  had  such  a  power.  J^eraon  y,  J^,  Durham,  1 
Bob.  ft  PuL  105. 

It  appears,  however,  that  the  court  of  chancery  has  long  oxeroiaed  this  ju- 
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It  has  been  before  alluded  to,  as  a  point  which,  has  been  Poisoni  fiw 
much  discussed,  how  far  ecclesiastical  persons  are  bound  spe-  ^o^Lojanc- 
cifically  to  apply  the  timber  cut  for  the  purpose  of  repairs,  ^'^  granted, 
towards  the  actual  repairs  for  which  it  was  wanted.    Lord  Bcdenarticai 
Hardwicke  was  of  opinion  that  they  were  not  so  restrict-  peraons  not 
ed  :(a)  and  Lord  Eldon  has  observed,  that  it  would  defeat  ^^y  to^J^ 

timber  cut 
(a)  Amb.  176.  ^^^  '^P**^ 

risdiction ;  for  there  is  a  case  stated  in  2  Rc^.  Abr.  813,  in  which  Lord  Keeper 
Coventry  granted  a  prohibition,  at  the  suit  of  a  patron,  against  a  prebendary 
lor  having  wasted  the  trees  of  his  prebend ;  and  this  doctrine  is  now  fiiUy  es- 
tablished.* Ackkxnd  ▼.  AtwtU,  2  Boll.  Abr.  813. 

The  patron  of  a  living  moved  for  an  injunction  against  the  rector  to  stay 
waste,  in  catting  down  timber  in  the  church-yard.  Lord  Hardwicke  said,  that 
a  rector  might  cat  down  timber  for  the  repairs  of  the  parsonage-house,  or  the 
chancel,  but  not  for  any  common  purpose ;  and  this  he  might  be  justifled  in 
doing  under  the  statute  35  Edw.  1  staL  2 ;  ^baX  by  the  custom  of  the  country 
he  might  cut  down  underwood  for  any  purpose ;  but  if  be  grubbed  it  up  it  was 
waste.  He  might  cut  down  timber  likewise  for  repairing  any  old  pews  that 
belonged  to  the  rectory ;  and  was  also  entitled  to  botes  for  repairing  bams  and 
outhouses  belonging  to  the  parsonage.  The  Injunction  was  granted.  Staeky 
V.  Francis,  2  Atk.  217. 

A  bill  was  brought  by  a  patron  against  a  rector  to  stay  waste  in  digging 
stones,  &C.,  on  the  glebe,  other  than  what  was  necessary  for  repairing  and  im- 
proving the  rectory ;  and  for  an  account  of  what  had  been  dug  and  sold..  The 
defendant  demurred  as  to  the  account ;  as  also  to  the  staying  the  digging  of 
stones^  other  than  for  repairs  and  improvements ;  and  \fy  way  of  answer  set 
out  that  the  quarries  were  opened  before.  The  court  said,  the  panon  had  a 
fee  simple  qualified  under  reetrictiens,  in  right  of  the  church ;  but  he  could  not 
do  everything  that  a  piivate  owner  of  an  inheritance  could ;  he  could  not  com- 
mit waste,  nor  open  mines,  but  might  work  those  already  opened.  Even  a 
bishop  could  not  Talbot,  bishop  of  Durham,  applied  to  parliament  to  enable 
him  to  open  mines;  but  it  was  rejected.  Parsons  may  fell  timber  or  dig  stones, 
to  repair ;  they  have  also  been  indulged  in  selling  such  timber  or  stone,  where 
the  money  has  been  applied  in  repairs.  Injunctions  have  been  granted  even 
against  bishops,  to  restrain  them  flx>m  felling  large  quantities  of  timber,  at  the 
instance  of  the  attorney  general  on  behalf  of  the  crown,  the  patron  of  bishop* 
rics.  If  the  demurrer  had  only  gone  to  an  account,  it  had  been  good ;  for  the 
patron  cannot  have  any  profit  firom  the  living ;  but  it  was  too  general  and  must 
be  oveiTuled.    Knight  v.  Mosdy,  Amb.  176.    RuUand's  ease,  1  Lev.  107  cantrcL 

In  a  modern  case,  Lord  Thurlow  granted  an  injunction  to  stay  waste,  against 
the  widow  of  a  rector  during  the  vacancy,  at  the  suit  of  the  patroness.  .Bot- 
kmt  V.  Ihaiherakme,  2  Bro.  G.  C.  562. 

It  has  been  resolved  [m  4  Wa  k  Mary]  that  an  action  on  the  case  for  dila- 
pidations might  be  sued  against  a  late  incumbent  who  bad  resigned  a  benefice 
or  against  the  personal  representatives  of  a  deceased  rector  or  vicar,  by  the 
successor.  And  in  a  modem  case  it  was  held  that  an  action  for  dilapidations 
also  lay  for  the  neglect  of  repairing  a  prebendal  house,  by  a  succeeding  pre- 
bendaiy,  against  his  predecessor  or  his  personal  representative.  Jones  v.  SiU^ 
Garth.  224 ;  Raddle  T.  jyOyly,  2  Term.  Bep.  680. 
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PereoDs  for      the  general  intention  of  the  law,  that  the  possessions  of  the 
idiom^^^c-   church  should  tend  to  the  maintenance  of  the  *church ;  if 
tion  granted,    ecclesiastical  bodies  were  compellable  in  every  instance  to 
apply  the  identical  timber,  by  removing  it  from  the  most 
(Jistant  parts  of  the  country  in  which  it  might  happen  that 
their  property  lay  .(a)    And  in  a  very  recent  case,  the  same 
doctrine  was  distinctly  laid  down  by  Sir  T.  Plumer.(6) 
^^^*^*'^      A  court  of  equity  frequently  interposes  by  injunction 
equity  will  in-  against  the  rector,  at  the  suit  of  the  patron  to  stay  waste.(c) 
eodlMiaBdQBa*'  Lord  Hardwicke  also  observed,  that  injunctions  have  been 
persona.  granted  to  stay  waste,  at  the  instance  of  the  attorney-gene- 

ral, on  behalf  of  the  crown,  the  patron  of  bishops.(d)  And 
though  it  has  been  said  that  no  precedent  could  be  found  for 
this,(e)  yet  the  doctrine  has  been  recognized  both  by  Lord 
Eldon(/)  and  Mr,  Justice  Heath,(^)  So  deans  and  chapters, 
it  should  seem,  may  be  restrained  by  injunction  at  the  suit 
of  the  crown,  but  not  at  the  application  of  a  person  having  no 
interest ;  and  therefore,  where  a  lessee  filed  a  bill  to  restrain 
the  dean  and  chapter  of  Winchester  from  cutting  timber, 
Lord  Eldon  was  of  opinion,  that  except  so  far  as  he  might 
derive  any  right  or  interest  under  agreement,  he  was  clearly 
an  uninterested  stranger,  and  dissolved  an  injunction  which 
had  been  obtained  by  him.(/A) 

Lord  Thurlow,  though  not  without  great  consideration, 
L*248]  ^granted  an  injunction  at  the  instance  of  a  patroness  against 

the  widow  of  the  deceased  rector^  who  was  committing  waste.  In 
opposition  to  the  motion,  it  was  contended,  that  where  a 
party  applies  for  an  injunction,  it  was  absolutely  necessary 
previously  to  establish  a  title  to  the  premises  in  question,  and 
that  the  patron  could  not  show  the  requisite  title,  having 
nothing  more  than  a  right  of  patronage,  the  fee  simple  being 
in  abeyance  during  the  vacancy.  In  this  case  the  diocesan, 
ordinary  and  churchwardens,  (who  were  sequestrators)  were 

(a)  Wiihtr  V.  Dean,  dke.  of  WMteBier,  3  Meriv.  438.     £t  vide  Attorney  Ge- 
neral V.  Geary,  ib.  522. 

(6)  Eerring  v.  Dean,  <fec  of  St  Pauls,  2  Wito.  Ch.  Rep.  1. 

(c)  Bradley  y,  Sirat^,  Barnard.  Ch.  Rep.  399;  2  Atk.  211;  1  B.  4P.  116, 
n.    Knight  t.  Moedey,  Amb.  176. 

(d)  Amb.  1T6. 

(e)  1  B.  A  P.  116. 
(/)  3  Meriv.  427. 
W  1  B.  A  P.  131. 

Qi)  WWur  V.  Dean,  ^  cf  Windimier,  8  Mwit.  421. 
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made  co-plaintiflfe :  but  it  was*  contended  by  the  counsel  in  Penons  for 
support  of  the  injunction,  and  seems  to  have  been  admitted  JJioofinjuno- 
by  the  court,  that  this  was  unnecessary,  and  that  the  plaintiff  ^^'^  granted, 
as  patroness  had  in  herself  sufficient  right.(a) 

A  bill  of  this  nature  ought  not  to  pray  an  account,  as  the 
patron  is  not  entitled  to  any  profits  from  the  living.(i) 

Before  the  disabling  statutes,  bishops  had  a  very  extensive 
right  of  cutting  timber,  and  consequently  of  granting  leases 
without  impeachment  of  waste.  There  are  two  instances  of. 
injunctions  granted  against  such  tenants,  not  on  the  ground 
of  the  want  of  right  in  the  bishops  to  grant  such  leases,  but 
in  consequence  of  the  unconscientious  use  which  the  tenants 
were  making  of  their  power  to  commit  waste.(c)[l] 

(a)  iTonbuu  ▼.  Feaffierstone^  2  Bro.  0.  0.  562. 

(b)  Amb.  176. 

(c)  Biahiop  of  London  ▼.  Webb,  1  P.  W.  627.    BitJup  of  Wtnehester's  case,  dt. 
2  Freem.  66. 


[1]  In  BagJand,  a  parson  may  not  commit  waste  nor  open  mines  on  the  glebe 
lands ;  and  a  case  is  mentioned  of  a  bishop  applying  to  pariiament  for  leare  to 
open  mines,  and  bemg  refnaed;  (Taiboi's  caae^  cited  by  the  lord  diancellor  in 
Kuighi  y.  Moaeky,  3  KyL  k  Keene  Rep.  632,)  but  a  parson  may  work  minea 
already  opened.  So  he  may  f^l  timber  or  dig  stone  to  repair,  and  may  sell 
the  timber  or  stone  where  the  money  is  applied  in  repairs.  Knight  y.  iftwefey, 
Amb.  176.  The  doctrine  as  to  cutting  timber  or  digging  stone  has  been  ai^ 
proyed  in  snbseqoent  cases.  In  the  case  of  WWiar  y.  Dean  db  Chapkr  of  Winr 
Chester,  3  Uer.  421*  which  is  cited  in  the  text,  the  dean  and  cluster  were  les- 
sors of  the  plaintiff,  and  the  lease  contained  a  reseryation  of  timber  to  the 
lesBora,  who  coyenanted  not  to  take  timber  on  certain  parts,  except  for  the  n^ 
cesaary  repairs  of  Winchester  cathedral.  The  lessors  were  about  to  cut  timber, 
and  on  a  motion  to  dissolye  an  injunction  obtained  ex  parte,  the  question  9!^ 
pears  to  haye  been  whether  they  could  cut  for  the  purpose  of  selling  to  defray 
the  expense  of  repairs ;  or  whether  they  could  be  restrained  by  the  lessees  from 
eatting,  except  m  so  fkr  as  they  required  to  apply  the  timber  cut  in  repairs. 
They  stated  by  their  answer  that  the  whole  of  the  timber  would  be  lees  than 
sufficient  for  the  necessary  rei)air8  of  the  church.  Lord  Eldon  held  that  inde- 
pendently  of  the  ooyenant^  the  lessees  were  strangers  as  regarded  the  right  of 
their  lessors  to  cut  timber;  and  that  the  coyenant  did  not  alter  the  situation  of 
the  parties  as  to  the  right  intended  to  be  reseryed  by  it.  And  as  the  lessors 
would  not  baye  been  bound  independently  of  the  coyenant  to  apply  the  specific 
timber  cut  in  repairs,  they  were  not  so  bound  by  the  coyenant.  And  his  lord- 
ship disBolyed  the  injunction.  But  an  ecclesiastical  corporation  cannot  cut 
timber  except  for  the  purpose  of  repairing  or  defraying  the  expense  of  repair- 
ing the  church ;  and  therefore  where  the  plaintiffs  claimed  as  the  lessees  of 
certain  woods  held  under  an  ecclesiastical  corporation,  a  general  right  to  cut 
timber,  alleging  that  such  right  passed  to  them  by  the  terms  of  the  lease,  the 
court  held  that  on  the  authority  of  Jefferaon  y.  Bishop  of  Ptgrham,  1  Bos.  A 
PuL  105,  knd  Wither  r.  Dean  and  Chapter  of  Winchester,  the  lessors  had  them- 
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Persons  for 
and  against 
whom  injunc- 
tion granted. 


Belyiefl  no  power  to  cut  timber,  except  for  the  purpose  of  the  repairs  of  the 
churchf  and  therefore  they  could  not  grant  such  to  the  lessees.    By  the  lease 
the  woods  were  demised,  reserving  to  the  lessors  at  every  fall  of  such  woods 
certain  standells  or  stours,  (which  it  appears  means  young  trees  left  standing, 
in  order  to  become  timber.)    On  the  construction  of  the  lease,  the  court  held 
that  it  did  not  import  the  oonveyance  to  the  lessees  of  any  general  right  of 
cutting  timber,  such  as  they  claimed ;  and  further  that,  if  the  lessors  had  affect* 
ed  to  transfer  such  a  right,  or  in  other  words,  if  on  the  true  construction  of  the 
lease  such  a  right,  supposing  it  to  exist  in  the  lessors,  would  have  passed  to 
the  lessees,  yet  the  lessors  not  having  it^  the  lease,  if  intended  to  give  such  a 
right,  would  be  a  direct  violation  of  the  law,  and  therefore  not  sucli  a  trans- 
action as  a  court  of  equity  would  carry  into  effect.     On  these  grounds  the  court 
dismissed  with  costs  a  bill  filed  by  the  lessees  for  an  account  of  timber  cut, 
and  for  an  iDJunction.     Again  in  an  old  case,  (Bishop  of  Winchester  v.  Wolgar^ 
3  Swans,  493,)  the  lessee  of  a  bishop  was  restrained  until  the  hearinc^  of  the 
cause  from  cutting  timber,  except  for  necessary  repairs  of  the  manor-house, 
which  it  appeared  was  in  danger  of  going  to  ruin.    And  in  another  case,  (Ack- 
land  V.  AUwell,  3  Swans.  499,)  a  prebendary  was  restrained  from  cutting  timber 
on  his  prebend  by  a  writ  of  prohibition.    In  tliat  case,  however,  it  seems  that 
the  court  would  have  permitted  him  to  cut  enough  timber  for  the  repairs  of  the 
house.     So  a  rector  will  be  restrained  at  the  suit  of  the  patron  from  cutting 
down  timber  in  the  church-yard,  except  for  repairs  of  the  parsonage  house  or 
the  church,  or  for  repairing  old  pews  which  belong  to  the  rectory ;  altliough 
he  is  not  bound  to  apply  the  identical  timber  to  the  repairs,  but  may  sell  it, 
provided  the  money  is  applied  to  the  repairs.     Straeky  y.  Fraacea,  3  Atk.  Rep. 
217.    In  the  case  last  referred  to.  Lord  Hardwicke  also  laid  it  down  that  he 
is  entitled  to  botes  for  jepairing  bams  and  outhouses  belonging  to  the  parson- 
age.   And  if  it  is  the  custom  of  the  country,  he  may  cut  down  undenooad  lor 
any  purpose  ;  but  if  he  grub  it  up  it  is  waste.    The  tenants  of  ecclesiastical  cor- 
porations are,  as  to  the  right  of  such  corporations  of  committing  waste,  stran- 
gers, unless  by  virtue  of  special  covenants,  and  cannot  interfere  to  restrain 
them  from  waste ;  that  can  only  be  done  as  against  a  bishop  by  prohibition  or 
by  injunction,  at  the  suit  of  the  crown ;  and  as  agunst  a  rector  by  the  patron. 
3  Mer.  427.    And  although  the  fee  simple  is  in  abeyance  during  the  vacancy 
of  a  rectory,  yet  the  patroness  has  a  sufficient  interest  to  support  an  ii^unction 
to  restndn  the  widow  of  the  late  rector  from  committing  waste.    Bodems  t. 
Fea£kerstione^  2  Bro.  G.  C.  Rep.  652.    The  tenant  for  years  of  fk  bishop^  mju 
^asU,  will  be  restramed  from  digging  away  the  soil  for  bricks  to  the  extent  of 
destruction.     Bishop  of  Lcmdon  v.  WeW,  I  P.  Wma  627.    See  Drewry  on  In- 
junctions,  p.  169,  170,  171,  and  cases  cited. 
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Acoonnt. 

*CHAPTEE  X. 

OF  DECREES  FOR  ACC0UNT[1]  AND  SATISFACTION  OF  WASTK ; 
THE  APPLICATION  OF  TIMBER  ACCIDENTALLY  SEVERED 
OR  DIRECTED  BY  THE  COURT  TO  BE  FELLED. 

As  the  doctrine  respecting  the  Practice  of  courts  of  equity  in 
granting,  continuing  and  dissolving  injunctions  to  stay  waste, 

[1]  The  action  of  account  is  ono  of  the  most  ancieot  fonns  of  acUon  at  com- 
mon  law.    Bat  that  action  being  found  dilatory,  inconyenient  and  unratis- 
&ctoi7,  comts  of  equity  assumed  jurisdiction  in  such  matters^  and  they  haye 
for  a  long  time  exercised  a  general  jurisdiction  in  all  cases  of  mutual  aooounta, 
upon  the  ground  of  the  inadequacy  of  the  remedy  at  law.   "  At  common  law," 
says  StoTy,  (1  Eq.  Juris,  sec.  445,)  "  an  action  of  account  lay  only  in  cases  where 
there  was  eiiber  a  priyity  in  deed  by  the  consent  of  the  party,  as  against  a 
bailiff  or  receiver  appointed  by  the  party,  or  a  privity  in  law,  exprovisione  legis 
as  against  a  guardian  in  socage.    An  exception  indeed,  or  rather  an  extension 
ofthe  rule^  was  for  the  benefit  of  trade  and  the  advancement  of  oommeroe 
allowed  in  &yor  of  and  between  merchants ;  and  therefore  by  the  law  merchant^ 
one  naming  himself  a  merchant  might  have  an  account  against  another,  nammg 
him  a  merchant  and  charge  him  as  a  receiver.    But  in  truth  in  almost  every 
aapposable  case  of  this  aort^  there  was  an  established  privity  of  contract — ^with 
this  exception,  the  action  was  strictly  confined  to  bailiffii,  receivers  and  guar- 
dians in  socage.    So  strictly  was  this  priyity  of  contract  construed,  that  the 
action  did  not  lie  by  or  against  executors  and  administrators.    The  statute  of 
13th  of  Edw.  3,  ch.  23,  gave  it  to  the  executora  of  executors ;  and  the  statute 
of  3l8t  Edw.  3,  ch.  11,  to  administrators.    But  it  was  not  until  the  statute  of 
3rd  &  4th  of  Anne,  ch.  16,  that  it  lay  against  executors  and  administrators  of 
guardians^  bMlifib  and  receiveraL    But  in  all  cases  of  this  latter  sort,  althojigh 
there  was  no  remedy  at  the  common  law,  yet  a  bill  in  equity  might  be  main- 
tained for  an  account  against  the  personal  representatives  of  guardians^  bailiflk 
and  reoeiyers;  and  such  was  the  usual  remedy  prior  to  the  remedial  statute  of 
Anne.    And  no  action  of  aooount  lay  at  the  common  law  against  wrong  doers; 
or  by  one  joint  tenant  or  tenant  in  common,  or  his  executors  or  administrators^ 
i^^aiDSt  the  other  as  bailiff;  for  receiving  more  than  his  share;  or  against  his 
executors  or  administrators,  unless  there  was  some  special  contract  between 
them  whereby  the  one  made  the  other  his  bailiff;  for  the  relation  itself  was 
held  not  to  croate  any  privity  of  contract  by  operation  of  law.  This  defect  was 
afterwards  cored  by  the  statute  of  3rd  &  4th  of  Anne,  ch.  16.    Tho  common 
law  was  strict,  as  to  who  was  to  be  accounted  a  bailiff  or  receiver;  for  a  bailiff 
was  understood  to  be  one  who  bad  the  administration  and  charge  of  lands, 
goods  and  chattels,  to  make  the  best  benefit  for  the  owner;  and  agauist  whom 
tberofore  an  action  for  account  would  lie  for  the  profits  which  he  had  made  or 
migbti  by  hisindnatcy  or  rare  have  reasonably  made :  his  reasonable  charges  and 
expenses  being  dedueted.    A  receiver  was  one  who  received  money  to  the  use 
of  another  to  render  an  account ;  but  upon  his  aocount  he  was  not  allowed  his 
expenses  and  charges,  except  in  the  case  of  merchant  receivers.    And  this 
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Aooount  is  collected  in  a  subsequent  part  of  this  treatise ;  the  pi'esent 
chapter  will  only  contain  'the  consideration  of  that  jurisdic- 
tion which  is  exercised  in  decreeing  an  account  and  satisfac- 
tion of  waste  committed,  and  some  minor  points  of  practice 
connected  with  the  subject. 

In  all  those  cases  in  which  a  bill  for  an  injunction  will  lie, 
the  courts  of  equity,  upon  the  principle  of  preventing  mul- 
tiplicity of  suits,  will  give  an  account  of  and  satisfaction  for 
waste  already  committed. [2]  Lord  Hardwicke,  in  one  case 
alluding  to  this  jurisdiction,  observed,  that  as  in  bills  for  ac- 
count of  assets,  &c.,  which  originally  were  bills  for  discovery, 
without  which  an  account  could  not  be  had,  the  court,  in 

exception  was  provided  by  the  law  of  the  land  in  favor  of  merchants,  and  for 
the  advanoement  of  trade  and  tra£Sc.  So  that  it  will  at  once  be  perceived  from 
these  oases,  that  the  remedy  at  the  common  law  was  very  narrow ;  and  although 
it  was  afterwards  enlarged,  that  would  not  of  itself  displace  the  jurisdictioB 
originally  vested  in  courts  of  equity." 

In  the  case  o(  AUomey-OenercU  v.  Mayor^  <l&e.,  ofJhMm^  1  Blights  Rep.  336, 
337,  the  court  say:  "There  has  not  been  in  this  case  a  sufficient  investigatioa 
of  the  ancient  law  and  practice  on  the  subject  of  account  It  seems  to  have 
been  conceived  that  the  common  law  had  provided  sufficient  means  for  calling 
to  account  all  persons  liable  to  account.  But  it  was  found  by  experience  that 
the  writ  of  account  was  a  very  imi)eribct  and  inefficient  mode  of  proceedmg^ 
In  the  case  of  an  individual,  there  can  be  no  doubt  that  if  a  person  had  received  * 
the  rents  of  an  estate  belonging  to  a  minor  for  which  he  would  be  accountable, 
the  law  provided  a  writ  to  call  such  person  to  account  and  to  compel  payment 
of  what  should  be  found  due  upon  the  account  Yet  it  is  every  day's  practice^ 
although  the  common  law  has  provided  this  remedy,  for  courts  of  equity  to 
take  upon  themselves  the  investigation  of  accounts,  on  behalf  of  infiints  suing 
by  their  next  IHends.  The  writ  of  account  at  common  law  did  not  exdude  but 
rather  was  superseded  by  the  jurisdiction  of  tlie  courts  of  equity  on  this  sub- 
ject; because  the  proceeding  in  equity  was  found  to  be  the  more  convenient 
mode  of  calling  parties  to  account — partly  oa  account  of  the  difficulty  attending 
the  process  under  the  old  writ  of  account,  but  chiefly  from  the  advantage  of 
compelling  the  party  to  account  upon  oath,  according  to  the  practioe  of  courts 
of  equity. 

[2]  "In  cases  of  legal  waste,"  says  Jeremy,  (Kq.  Juris,  p.  610,)  "if  diseoveiy 
be  requisite,  it  seems  this  court  will,  as  incidental  to  that  assistance,  compel  an 
account  And  although  it  will  not  generally  give  an  account  of  waste  com- 
mitted, inasmuch  as -the  loss  occasioned  thereby  may  be  remedied  by  action  of 
waste,  or  action  of  trover,  yet  where  this  court  is  induced  to  extend  its  extim- 
ordinary  relief  by  injtmction,  it  will,  upon  that  ground,  and  to  avoid  multipli- 
city of  suits,  compel  an  account  of  waste  already  committed.  With  regard  to 
equitable  waste,  as  there  is  no  remedy  at  law,  and  the  restraint  upon  the  legal 
owner  is  here  considered  as  founded  on  a  breach  of  trust;  and,  as  in  all  cases, 
the  person  committing  such  an  act  is  answerable  for  tiie  profit  made  thereby, 
he  or  his  personal  repreeentativee,  if  the  court  shaU  find  that  it  was  not  a  mere 
naked  ix^jury,  but  that  he  derived  pecuniary  benefit  therefrom,  win  be  com- 
pelled  to  account  for  the  same.'' 
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order  to  make  a  complete  decree,  gave  the  party  his  debt  Aooount 
likewise;  in  like  manner  upon  bills  for  injunctionfi,  a  court 
of  equity,  in  order  to  give  complete  relief,  gave  the  party 
an  account  and  satifi&ction  for  the  waste  committed,  without 
obliging  him  to  bring  an  action  at  law,  as  well  as  a  bill  in 
equity.(a)[8]    This  doctrine  is  clearly  established  where  the 

• 

(a)  3  Atk.  263.    Redes.  Tr.  96,  n. 

[3]  Blackstone  places  the  jurisdiction  of  courts  of  equity  in  these  cases  to 
theff  rights  to  compel  a  discoYory.  "For  want,"  he  remarks,  "of  this  disoo- 
yerr  at  law,  courts  of  equity  have  acquired  a  concurrent  jurisdiction  with 
every  other  court,  in  matters  of  account."  3  Blk.  Com.  437.  Story,  however, 
(1  Story's  £q.  Juris,  sec.  451,)  very  properly  observes  that  "this,  although  a 
strong,  yet  is  not  the  sole,  ground  of  the  jurisdiction.  The  whole  machinery 
of  courts  of  equity  is  better  adapted  to  the  purpose  of  an  account,  in  general; 
and  in  many  cases,  independently  of  the  searchhig  power  of  discovery,  and 
supposing  a  court  of  law  to  possess  it,  it  would  be  impossible  for  the  latter 
to  do  entire  justice  between  the  parties;  for  equitable  rights  and  claims,  not 
cognizable  at  law,  are  often  involved  in  the  contest.  Jjord  Redesdale  has 
Justiy  said,  that,  in  a  complicated  account,  a  court  of  law  would  be  incompe- 
tent to  examine  it  at  nisipriua  with  all  the  necessary  accuracy.  This  is  the 
prindpie,  on  which  courts  of  equity  oonstantly  act,  by  taking  cognizance  of 
matters,  which,  though  cognizable  at  law,  are  yet  so  involved  with  a  complex 
acoount^  that  it  cannot  be  properly  taken  at  law;  and  until  the  result  of  the 
account  is  known  the  justice  of  the  case  cannot  appear.  Matters  of  account, 
may,  indeed,  be  made  the  subject  of  an  action ;  but  an  account  of  this  sort  is 
not  a  prvper  subject  for  this  mode  of  proceeding.  The  old  mode  of  proceeding 
upon  the  writ  of  account,  shows  it  The  only  judgment  was,  that  the  party 
should  account;  and  then  the  account  was  taken  by  the  auditors.  The  court 
never  went  into  it.  It  is  not  improbable,  tiiat  originally  in  cases  of  account, 
which  might  be  cognizable  at  law,  courts  of  equity  interfered  upon  the  special 
ground  of  accident,  mistake  or  fraud.  If  so,  the  ground  was  very  soon  en- 
larged, and  embraced  mixed  cases,  not  governed  by  these  matters.  The  courts 
soon  anrived  at  the  conclusion  that  the  true  principle  upon  which  they  should 
entertain  suits  for  an  account,  in  matters  cognizable  at  law,  was,  that  either  a 
eourt  of  law  coold  not  gire  any  remedy  at  all,  or  not  so  complete  a  remedy  as 
courts  of  equity.  And  the  moment  this  principle  was  adopted  in  its  just  eztentf 
the  concurrent  jurisdiction  became  almost  universal,  and  reached  almost  instan- 
taneously its  present  boundaries."  The  same  writer  (1  Eq.  Juris,  sec.  67)  re- 
marks:  '*  In  cases  of  account  there  seems  a  distinct  ground,  upon  which  the 
jurisdiction  for  discovery  should  incidentally  carry  the  jurisdiction  for  relief 
In  the  first  place,  the  remedy  at  law,  in  most  cases  of  this  sort,  is  imperfect  or 
inadequate.  In  the  next  place,  where  this  objection  does  not  occur,  the  dis- 
covery sought  must  often  be  obtained  through  the  instrumentality  of  a  master 
or  of  some  interlocutory  order  of  the  court;  in  which  case  it  would  seem 
stmnge  that  the  court  should  grant  some,  and  not  proceed  to  full  relief  In 
the  next  place,  in  cases  not  falling  under  either  of  these  predicaments,  the 
oompelling  of  the  production  of  vpudbers  and  documents  would  seem  to  belong 
peculiariy  to  a  court  of  equity  and  to  be  a  species  of  relief.  And  in  the  last  plaoe, 
where  neither  of  the  foregoing  principles  applies,  there  is  great  force  in  the 
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Account. 


Account  gran- 
ted of  the  pro- 
fits of  mmea, 
although  no 
injunction 
prayed. 


account  prayed  is  consequential  to  the  injunction^  *but  how  far 
a  court  of  equity  will  give  an  account  of  waste  committed, 
and  decree  satisfaction,  where  that  relief  is  not  consequential 
to  an  injunction,  is  a  point  upon  which  the  authorities  are 
much  at  variance. 

In  the  case  of  mine  and  collieries,  which  are  looked  upon 
in  equity  as  a  species  of  trade,  a  decree  for  an  account  of 
profits  has  been  frequently  made,  although  no  injunction  has 
been  prayed  by  the  bill.(a)[l]     This  relief,  however,  is  the 


(a)  Bishop  of  Winchester  v.  Knight,  1  P.  W.  406.  Siory  v.  Lord  Windsor,  2 
Atk.  630.  Jesus  CoUegt  v.  Ekxym,  3  Atk.  264 ;  Amb.  54.  PuLtney  t.  Warren, 
6  Ves.  89. 


ground  of  suppressing  multiplicity  of  suits,  constituting  as  it  does,  a  peculiar 
ground  for  the  interference  of  equity." 

[1]  It  is  worthy  of  notice  with  reference  to  waste,  that  a  distinction  is  made 
between  that  species  which  consists  in  the  felling  of  timber,  and  that  which 
arises  from  the  working  of  mines ;  and  that  upon  the  latter  kind  of  injury, 
equity  will  compel  an  account,  although  not  founded  on  the  discovery  sought 
by  the  bill,  or  on  an  iigunction.    Jeremy's  £q.  Juris,  p.  510,  and  cases. 

In  the  case  of  Bishop  of  Winchester  r.  Knight^  1  P.  Wms.  407,  which  is  cited 
in  the  text,  one  held  customary  lands  of  a  manor,  and  opened  a  copper  mine 
in  the  lands,  and  dug  the  ore,  and  sold  great  quantities  of  it  in  his  lifetime, 
and  then  died,  and  his  heir  continued  digging  and  disposing  of  the  ore  in  like 
manner;  upon  a  bill  brought  against  the  executor  for  an  account,  and  against 
the  heir  also  for  an  account,  it  was  decided  that  the  bill  was  maintainable 
both  against  the  executor  and  the  heir.  The  jurisdiction  was  apparently 
entertained  upon  general  prindplea,  and  especicUly  upon  the  ground  that  the 
tenant  was  a  sort  of  fiduciary  of  the  law ;  and  it  was  against  conscience  that 
he  should  shelter  himself  or  his  representatives  from  responsibility  for  a  breach 
of  trust  m  a  court  of  equity.  Mr.  Story  (Eq.- Juris.  voL  1,  sees.  616,  617,) 
remarks  that  this  case  "  has  been  supposed  to  have  been  decided  upon  the 
ground  that,  as  to  the  executor,  there  was  no  remedy  at  law  \  and  that,  as  to 
the  heir,  there  was  some  fraud  or  concealment,  and  a  necessity  for  a  discovery ; 
or  that,  as  to  him,  an  injunction  was  sought.  Without  some  one  of  these 
ingredients,  it  would  be  difficult  to  maintain  the  case  in  its  apparent  extent; 
for  there  would  otherwise  be  a  complete  and  perf^t  remedy  at  law.  And  in 
the  later  commentaries  on  this  case,  this  has  been  the  distinctive  ground  upon 
which  its  authority  has  been  admitted.  Lord  Hardwicke  seems  to  have 
thought  that  it  being  the  case  of  a  mine  might  distinguish  it  from  other  cases 
of  waste;  as  the  digging  of  mines  is  a  sort  of  trade;  and  then  it  would  fiiU 
within  the  general  doctrine  as  to  an  account  in  matters  of  trade.  Cases  of 
waste  by  the  cutting  down  of  timber  by  tenants  have  given  rise  to  questions 
of  the  same  sort  in  regard  to  jurisdiction.  In  some  of  the  c^aes  upon  this 
subject,  it  seems  to  have  been  maintained  that  although  the  remedy  for  waste 
is  ordinarily  at  law,  yet,  if  a  discovery  is  wanted,  tliat  alone,  if  it  turns  out 
to  be  important,  and  is  obtained,  will  carry  the  ulterior  jurisdiction  to  account, 
in  order  to  prevent  multiplicity  of  suits ;  a  ground,  the  sufficiency  of  which  it 
seems  difficult  to  resist  upon  general  principles.    But  otlier  dedsiona,  and 
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same  as  the  aooount  given  bj  a  court  of  equity  of  rents  and  Aooooni 
profits,  and  cannot  be  maintained  upon  a  mere  legal  title.(a) 

The  question  upon  which  the  dicta  and  authorities  are  Qusere,  wll^- 
much  at  variance  is,  whether  a  bill  will  lie  merely  for  an  *^®^  ^  timbet 
account  of  fo'm£er'cut,  and  not  as  consequential  to  an  injimo- 
tion?  In  the  case  of  Jesus  OoUege  v,  Bloom^  which  was  a  bill 
for  an  account  and  satisfaction  of  waste  in  cutting  down  trees 
brought  against  an  assignee  of  the  lessee,  after  an  assignipent 
of  the  term,  for  waste  done  before  assignment,  Lord  Hard- 
wicke  expressed  himself  to  be  clearly  of  opinion,  that  a  bill 
could  not  be  brought,  for  an  account  of  waste,  uitlumt  at  the 
same  time  praying  an  injunction;  that  the  ground  of  coming 
into  the  court,  was  to  stay  waste;  not  by  way  of  satisfaction 
for  the  damage,  but  by  way  of  prevention  of  the  wrong;  and 
that  the  account  was  afterwards  granted,  only  on  the  maxim 
of  preventing  multiplicity  of  suits.  The  bill  was  accord- 
ingly dismissed  with  costs,  [2]  In  a  subsequent  ca3e,(6)  Lord 
Hardwicke  *made  the  same  distinction.     lie  said,  that  after  [^JloJ 

the  estate  of  the  lessee  was  determined,  and  a  new  lessee  is 
in  possession,  a  person,  merely  for  an  account  of  timber  felled 

(a)  Sayer  r.  Pierce,  1,  23S. 

(b)  iSmtft  ▼.  Choke,  3  Atk.  381. 

tboae  which  are  relied  on  as  constituting  the  establislied  doctrine  of  the  court, 
are  difTerentlj  qualified,  and  seem  to  require,  in  order  to  maintain  the  juris- 
diction for  an  account)  that  there  should  be  a  prayer  for  an  iaj unction  to  pre- 
vent future  waste. 

[2]  I^rd  Hardwicke^s  remarks  in  the  case  of  Jesue  Colkge  y.  Bloom,  which 
is  here  cited,  are  as  follows :  "  Waste  is  a  loss,  for  which  these  is  a  proper 
remedy  by  action.  In  a  court  of  law,  the  party  is  not  necessitated  to  bring 
an  action  of  waste,  but  he  may  bring  trover.  These  aro  the  remedies;  and, 
therefore^  there  is  no  ground  of  equity  to  come  into  this  court  For  aatis&o- 
tion  of  damages  is  not  the  proper  ground  for  the  court  to  admit  of  these  sort 
of  bills,  but  the  staying  of  waste ;  because  the  court  presumes,  when  a  man 
has  done  waste,  be  may  do  the  same  again ;  and,  therefore,  will  suffer  tlie 
lessor  or  reversioner,  when  he  brings  his  bill  for  an  injunction  to  stay  waste^ 
to  pray,  at  tho  same  time,  for  an  account  of  the  waste  done.  And  it  is  upon 
this  ground  to  prevent  mnltiplicity  of  suits,  that  tliis  court  will  decree  an 
aooount  of  waste  done  at  the  same  time  with  an  injunction.  Just  like  the 
case  of  a  bill  for  a  disoovory  of  assets ;  an  account  may  be  prayed  for  at  the 
same  time.  And  though,  originally,  the  bill  was  only  brought  for  a  discovery 
of  assets;  yet,  to  prevent  a  multiplicity  of  suits,  the  court  will  direct  an 
aooount  to  bo  taken."  This  reasoning  goes  clearly  to  show  that  where  a  dis- 
covery is  sought,  and  is  obtained,  there  also  to  prevent  a  multiplicity  of  suits, 
an  account  ought  to  be  decreed,  without  tho  additional  ingredient  of  an 
injunction  to  stay  future  waste.  And  Lord  Thurlow  appears  to  have  aoted  on 
this  ground." 
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AocoQDt  by  way  of  wrong,  could  not  come  into  a  court  of  equity. 
But  where  the  person  continues  in  possession,  and  conse- 
quently in  a  condition  of  committing  more  waste,  there  a 
person  is  proper  to  come  into  equity  for  an  injunction  to  stay 
waste.  And  he  said,  "  though  the  plaintiffs  have  not  actually 
moved  for  an  injunction,  they  might  reserve  that  relief  till 
the  hearing  of  the  cause  if  they  thought  proper ;  and  I  am 
of  opinion  it  is  incident  to  their  estate,  and  they  are  entitled 
to  an  account  of  such  waste."  It  seems  also,  although  his 
lordship  has  never  had  occasion  to  enter  very  minutely  into 
the  subject,  that  Lord  Eldon  entertains  the  same  opinion.(a) 
On  the  other  hand,  in  the  case  of  Whitfield  v.  Bewit,{h)  the 
tenant  for  life  in  possession  having  cut  down  and  sold  timber, 
and  threatened  to  open  mines ;  upon  a  bill  for  an  account  of 
the  timber^  and  for  an  injunction  to  stay  opening  the  mines, 
it  was  objected  that  trover  would  lie  at  law.[l]     Lord  Mac- 

(a)  6  Vos.  89.     Orierson  v.  Eyre^  9  Vcs.  346. 
(h)  2  P.  W.  240. 


[1]  In  the  case  of  Carlisk  v.  WiUon,  13  Ves.  Rep.  278,  279,  the  court  said: 
•*  The  principles  upon  which  courts  of  equity  oria^inally  entertained  suits  for 
an  account  where  the  party  had  a  legal  title  is,  that  though  he  might  support 
a  suit  at  law,  a  court  of  law  cannot  give  a  remedy,  or  cannot  give  so  complete 
ft  remedy  as  a  court  of  equity;  and  by  degrees  courts  of  equity  assumed  a 
concurrent  jurisdiction  in  cases  of  account;  for  it  cannot  be  maintained  that 
this  court  interferes  only  when  no  remedy  can  bo  had  at  law.  Tlie  contrary 
is  notorious.  The  proposition  asserted  against  this  bill  fe,  that  this  court 
ought  to  refuse  to  interfere,  by  directing  an  account,  if  an  action  for  money 
had  and  received,  or  an  indebitatus  assumpsit  can  be  maintained.  That  pro- 
position cannot  be  maintained.  The  proposition  is  not  that  an  account  may 
be  decreed  in  every  case  where  an  action  for  money  had  and  received,  or 
indtbitaius  assumpsit  may  be  brought ;  but  that  where  the  subject  cannot  be 
BO  well  investigated  in  those  actions,  this  court  exercises  a  sound  discretion  In 
decreeing  an  account." 

Upon  this  subject,  Mr.  Story  (1  Eq.  Juris,  sea  454,  at  seq.)  remarks:  "One 
ofthe  most  difficult  questions  is,  to  ascertain  whether  there  are  any,  and  if 
any,  what  are  the  true  boundaries  of  equity  jurisdiction  in  such  matters  of 
account  as  are  cognizable  at  law.  We  say  cognizable  at  law ;  for  wherever 
the  account  stands  upon  equitable  claims,  or  has  equitable  trusts  attached  to 
it,  there  is  no  doubt  that  the  jurisdiction  is  absolute,  miiversal  and  without  an 
exception :  since  the  party  is  remediless  at  law.  But  in  cases  where  there  is 
a  remedy  at  law,  there  is  no  small  confusion  and  difficulty  in  the  authorities. 
The  jurisdiction  in  matters  of  this  sort,  has  been  asserted  to  be  maintainable 
upon  two  grounds,  distinct  in  their  own  nature,  and  yet  often  running  into  each 
other.  In  the  first  place,  it  has  been  asserted  that  where,  in  a  matter  of 
account,  tlie  party  seelts  a  discovery  of  facts,  and  these  appear  upon  his  bill  to 
be  material  to  his  right  of  recovery ;  there,  if  the  answer  does,  in  fact,  make 
a  discovery  of  such  material  facts,  (for  it  would  be  no  ground  of  jurisdiction  if 
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clesfield,  however,  said  that  it  might  be  very  necessary  fat  Account 

the  party  who  had  the  inheritance  to  bring  his  bill,  as  it 

might  be  impossible  for  him  to  discover  the  value  of  the 

timber,  it  being  in  possession  of  and  cut  down  by  the  tenant 
for  life. 

The  case  of  Oarth  v.  Cotton  is  a  remarkable  instance  of  a 
bill  for  an  account  of  waste,  in  which  no  injunction  was 
prayed ;  and  though  it  differs  in  some  respects  from  the  case 
of  Jesus  College  v.  Bloonij  *yet  the  mode  ia  which  Lord  Hard-  [*247] 

wicke  endeavored  to  avoid  the  authority  of  his  own  deter- 
mination in  that  case,  cannot  be  but  considered  as  a  blemish 
to  that  celebrated  judgment ;  as  the  two  case^  will,  upon  ex- 
aminatioD,  be  found  to  be  perfectly  reconcileable.  The  bill 
in  Oarth  v.  Cotton  was  filed  by  a  contingent  remainderman, 
who  had  come  into  possession  long  after  the  waste  committed 

the  discoTery  Med)  the  court  having  once  a  rightful  jurisdiction  of  the  cause^ 
ought  to  proceed  to  give  relief  in  order  to  avoid  multiplicity  of  suits.  And 
this  plain  ground  ia  asserted  by  the  learned  author  of  the  Treatise  of  Equity, 
(I  FonbL  £q.  B.  1,  ch.  1,  sec.  3,)  and  it  has  been  often  maintained  in  the 
English  courts  of  equity.  But  there  are  other  authorities  in  the  English 
courts  which  conflict  with  this  doctrine,  and  whidi,  without  attempting  to  lay 
down  any  rule  for  a  practical  discrimination  as  to  cases  witliin  and  cases 
without  the  jurisdiction,  seem  to  deliver  over  the  subject  to  interminable 
doubts.  The  doctrine  now  generally  lield  in  America  is,  that  in  all  cases 
where  a  court  of  equity  has  jurisdiction  for  discovery,  and  the  discovery  is 
effectual,  that  becomes  a  sufficient  foundation  upon  which  the  court  may  pro- 
ceed to  grant  full  relie£  In  other  words,  where  the  court  has  legitimately 
acquired  jurisdiction  over  the  cause  for  the  purpose  of  discovery,  it  will,  to 
prevent  multiplicity  of  suits,  entertain  the  suit  also  for  relief." 

The  court  of  chancery  has  a  concurrent  jurisdiction  in  all  matters  of  account 
with  the  courts  of  law.  Post  etoLy.  Kimberly  etal^d  Johns.  Rep.  470 ;  Lud- 
low r.  Simond,  2  Caines'  Gas.  1,  38,  52 ;  Duncan  v.  Lyon^  3  Johns.  Gh.  Rep. 
351,  360;  Martin  v.  Spier^  1  Haywood,  371.  The  court  of  chancery  having 
acquired  cognizance  of  a  suit  for  the  purpose  of  discovery  or  injunction,  wili, 
in  most  cases  of  account,  whenever  it  is  in  full  possession  of  the  merits  and  has 
sufficient  materials  before  it,  retain  the  suit,  in  order  to  do  complete  justice  be- 
tween the  parties,  and  to  prevent  useless  litigation  and  expense.  Arrnstrong 
A  BamweU  v.  GUchriatf  2  John.  Cas.  424,  431 ;  Bathbone  v.  Warren^  on  appeal, 
10  Johns.  Rep.  599.  In  all  cases  of  account,  where  the  remedy  of  tho  plaintiff 
would  not  be  as  adequate  and  complete  in  a  court  of  law  as  in  a  court  of  equity, 
either  from  the  defect  of  proof  or  other  impediment,  or  for  the  purpose  of  avoid- 
ing a  multiplicity  of  suits,  the  jurisdiction  of  the  latter  court  attaches.  McLor 
ren  v.  Sieapp,  1  Kelly's  Rep.  376.  If  it  is  necessary  for  the  plaintiff  to  search 
the  conscience  of  the  defendant  in  order  to  establish  his  account,  he  may  go 
into  a  court  of  equi^  for  the  discovery  in  the  first  instance,  and  the  court  will 
not  only  give  him  the  discovery,  but  wiU  (on  a  proper  prayer  for  the  purpose) 
proceed  to  decree  to  him  the  appropriate  rolief  consequent  upon  that  discovery. 
lb. 
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Account  against  the  remainderman  in  fee,  for  an  account  of  timber 
which  he  had  cut  in  collusion  with  the  tenant  for  life,  who 
was  the  plaintiflf 's  father.  One  of  the  objections  to  the  re- 
lief prayed  was,  that  though  a  bill  might  have  been  main- 
tained for  an  injunction  and  account,  by  the  trustees  to" sup- 
port contingent  remainders,  yet  it  did  not  follow  that  a  bill 
could  afterwards  be  brought  for  an  account  only ;  it  was  said 
that  the  jurisdiction  to  decree  an  account  of  the  value  of 
timber,  was  only  incident  and  concomitant  to  the  jurisdiction 
of  granting  an  injunction,  and  the  case  of  Jesus  College  v. 
Bloom  was  cited.  Lord  Hardwicke,  however,  after  admitting 
that  the  general  run  of  the  cases  was  of  bills  for  an  injunc- 
tion, as  being  most  remedial  to  the  party,  observed,  that  it 
did  not  afford  a  conclusive  argument  that  a  bill  for  an  ac- 
count could  not  be  maintained  without  praying  an  injunc- 
tion. Speaking  of  Jesvs  College  v.  Bloom,  his  lordship  ob- 
served, ^'  at  the  hearing  of  the  cause  I  doubted  (amongst 
other  things)  whether  such  a  bill  in  equity  was  maintainable 
without  praying  an  injunction  to  stay  waste,  and  it  stood 
over  to  another  day  to  produce  precedents ;  none  were  pro- 
duced, and  the  bill  was  dismissed  without  costs  ;(a)  but  the 

r*2481  point  was  not  *absolutely  determined,  nor  was  thjrt  the  only 

ground  of  the  dismissal,(i)  but  I  was  of  opinion,  that  at  the 
utmost  it  was  in  the  discretion  of  the  court;  and  if  the  col- 
lege had  a  right,  they  might  clearly  bring  an  action  of  trover 
at  common  law,  and  it  being  a  matter  of  small  value,  I  did 
not  think  fit  to  countenance  such  bills  in  this  court  after  the 
lease  expired." 

His  lordship,  however,  afterwards  proceeded  to  draw  what, 
it  is  submitted,  is  the  true  line  of  distinction  between  these 
cases ;  he  said,  that  the  case  before  him  was  different  from 
Jesus  College  v.  Bloom  in  all  its  circumstances,  and  particu- 
larly as  it  was  admitted  that  the  plaintiff,  though  greatly 
damnified,  could  have  no  remedy  at  law  :  that  this  was  the 
substantial  difference.[l] 

(a)  This  was  not  so.    Vide  the  report  in  Mi.  Sanders'  edition. 

(&}  These  observations  are  not  warranted  bj  the  reports  of  that  cam. 


[1]  "There  has  been  much  discussions,"  says  Drewry  (on  Injunctiona,  p.  165) 
^  whether  a  bill  for  an  account  of  waste  merely  will  lie  without  an  injun<Hion. 
In  a  case  arising  upon  waste  in  copyhold  lands  by  opening  new  mines^  it  waa 
held  that  where  there  is  no  custom  of  the  manor  that  the  tenant  may  dig  and 
open  new  mines,  neither  the  tenant  without  the  liconse  of  the  lord,  nor  tiM 
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There  still  remains  a  very  importaDt  cas&X^)  before  Lord  Aoooimt 
Thnrlow,  in  which  this  distinction  was  not  attended  to,  and 

(a)  L»  ▼.  Alston,  1  Bro.  0.  0.  104.    3  Bro.  0.  C.  37.    1  Ves.  jon.  7a 

lord  without  the  consent  of  the  tenant^  tdaj  open  new  mines.    And  that  if  the 
copyhold  tenant,  where  there  there  is  no  such  custom,  opens  new  mines  and 
digs  g^'eal  quantities  of  ore  and  dies,  the  court  will  hold  his  executors  liable  to 
aooount  for  the  ore  dug  up.    The  lord  chancellor  in  that  case  seems  to  have 
thought  that  a  bill  for  an  account  merely  would  lie  ibr  waste  in  cutting  timber. 
For  his  lordship  admitting  that  as  to  waste  by  brealcing  up  meadow  or  ancient 
pasture,  the  remedy  died  with  the  person  distinguished  as  to  ore  or  timber, 
saying  it  would  be  a  reproach  to  equity  to  say  where  a  man  has  taken  my 
property,  as  my  ore  or  timber,  and  disposed  of  it  in  his  lifetime  and  dies,  that 
in  this  case  I  must  be  without  remedy.''    The  application  of  this  principle 
aeems^  howerer,  on  the  result  of  the  authorities,  not  to  go  beyond  the  case  of 
mines^  at  least  wherever  there  is  a  remedy  at  law.    In  Jtswi  CoQege  v.  Btoom, 
3  Atk.  Kep.  262,  Lord  Hardwicke  spoke  with  disapprobation  of  the  foregoing 
case,  so  te  as  regarded  the  doctrine  in  reference  to  cutting  timber;  and  he  puts 
the  decision  in  it  as  being  on  the  ground  that  it  was  a  case  on  mines.     '  The 
court,'  he  said,  'always  distinguishes  between  digging  mines  and  cutting  tim- 
ber, because  the  digging  of  mines  is  a  species  of  trade/    It  is  clear,  however, 
from  the  language  used  by  the  lord  chancellor  in  the  case  in  P.  WiUinms,  that 
he  put  bis  decision,  not  on  the  ground  of  its  being  a  case  of  mines,  but  on  the 
g:roand  of  there  being  a  perception  of  the  property  and  the  wrong-doer  dead, 
as  distinguished  from  waste  of  the  nature  of  a  mere  torL    In  Jesua  CoQege  v. 
Bloomy  the  bill  was  for  an  account  simply,  without  praying  an  injunction,  and 
on  that  ground  expressly,  as  it  is  reported  in  Ambler,  his  lordship  dismissed 
the  bill.    And  aooording  to  the  report  in  Atkyn,  his  lordship  said,  '  the  flret 
question  is,  whether  bills  ought  to  be  entertained  merely  for  satisfaction  for 
timber  cut  down  after  the  estate  of  the  tenant  that  cut  it  down  is  determined, 
by  assignment  or  otherwise,  without  praying  an  injunction,  and  I  am  of  opin- 
ion they  ought  not'    In  Ckuih  v.  CoUon^  Lord  Hardwicke  has  been  thought,  it 
is  true,  to  impugn  the  authority  of  his  own  decision  in  Jeeus  College  v.  Bloom^ 
but  his  lordship^  as  it  is  observed  by  Lord  Brougham  in  Parrott  v.  PaJtmtr^  3 
Atk.  756^  does  not  overthrow  its  doctrine,  l>ecause  he  takes  the  distinction  that 
in  the  ono  case  {Jeaua  College  v.  Boom^  there  was  a  legal  remedy,  and  in  the 
other  no  remedy.    In  Whi^Uid  v.  BewHt^  2  P.  Wms.  240,  where  it  was  held 
that  if  tenant  for  life  not  dispunishable  of  waste,  cut  timber,  it  belongs  to  the 
owner  of  the  inheritance;  an  account  of  timber  cut  without  any  injunction 
being  prayed  for  was  granted  to  the  remainderman  against  the  tenant  for  life ; 
but  in  that  case  an  injunction  was  prayed  against  opening  mines.    So  Hist  as 
observed  by  Lord  Hardwicke  in  Goaih  v.  OqUon  and  by  Lord  Brougham  in 
PamM  V.  PabMr,  this  case  does  not  contradict  Jeaua  CoUege  v.  Bloam^  as  the 
court  seems  to  have  given  the  account  as  incident  to  discovery  because  it  would 
be  impossible  for  faim  to  discover  the  value  of  the  timber.    Moreover,  it  is  dear 
that  there  was  nothmg  in  this  case  which  of  its  own  nature  would  have  pre- 
vented an  injunction  from  being  grantable,  and  it  was  owing  to  the  collateral 
circumstances  of  the  timber  being  actually  cut  that  it  could  not  be  asked  for 
or  granted.    In  the  latest  case  in  which  this  doctrine  was  dtscusscu,  Lord 
Brougham,  after  elaborately  reviewhig  the  authorities,  lays  it  down  that  in 
-waste,  although  as  to  timber  there  exists  considerable  discrepancy,  yet  th6 
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Account  which  carries  the  doctrine  of  account  to  a  great  extent.  In 
one  circumstance,  indeed,  it  differed  from  the  case  of  Jiesus 
College  v.  Bhom,  as  it  was  a  bill  against  a  tenant  for  life,  who 
had  committed  the  waste,  and  who  was  still  in  possession ; 
whereas,  in  Jesus  College  v.  Bloom,  the  tenancy  was  deter- 
mined. It  might,  therefore,  perhaps,  be  considered  in  some 
respects,  as  a  case  more  proper  for  a  court  of  equity.  But  it 
resembled  that  case  in  the  broad  fact  of  the  plaintiff  having 
a  legal  remedy.  Lord  Thurlow  observed,  that  although  it 
was  an  extreme  hardship,  that  parties  should  be  put  to  such 
an  expense  where  there  was  a  clear  legal  remedy,  yet  where 

[*249]  a  bill  relates  to  the  cutting  of  *timber,  it  had  always  been 

laid  down  that  the  plaintiff  has  a  right  to  the  account ;  and 
accordingly  a  decree  was  made  for  an  account.(a)  When 
the  cause  afterwards  came  on  upon  the  master's  report,  Lord 
Thurlow  said,  "  the  admission  in  the  answer  that  some  had 
been  wrongfully  cut,  gives  a  right  to  an  account."  And, 
again,  "my  present  opinion  is,  that  if  any  timber  has  been 
cut  down  from  the  estate,  where  there  was  no  right  to  cut 
any,  that  circumstance  gives  a  right  to  an  account.  If  you 
can  make  out  that  plaintiff  has  no  right  to  come  here,  but 
ought  to  be  left  to  law,  I  will  turn  round  her  bill  because 
she  has  not  brought  an  action :  but  I  thought  the  circum- 
stance of  timber  being  wrongfully  cut  down  entitled  her  to 
the  account,  as  in  the  case  of  a  bailiff;  if  a  man  enters  upon 
another's  lands  and  makes  money  of  his  property,  he  will  be 
considered  as  a  bailiff,  and  must  account. "(i) 

(a)  1  Bro.  0.  0.  194.     The  author  finds  on  reference  to  the  register  s  book, 
b.  1782,  fol.  583,  that  an  injunction  was  not  prayed. 
(h)  1  Ves.  jun.  78.     3  Bro.  C.  C.  37. 

sound  rule  is  to  make  account  the  incident  and  not  the  principal,  where  there 
is  a  remedy  at  law ;  but  tliat  mines  are  to  be  otherwise  considered,  and  that 
as  to  them  the  party  may  have  an  account,  even  in  cases  where  an  injunction 
will  lie.  The  doctrine  resulting  from  all  the  caaee  seems  to  be  that,  1.  Aa  to 
timber,  where  there  is  a  remedy  at  law,  account  must  be  the  Incident  and  not 
the  principal ;  but  where  the  waste  is  purely  equitable,  via.  of  such  a  nature 
that  under  no  state  of  circumstances  could  a  remedy  at  law  be  had,  a  bill  will 
lie  for  an  account  merely  as  against  the  personal  representatives  of  the  tenant 
for  life,  who  has  committed  such  equitable  waste.  2.  As  to  mines,  a  bill  for 
an  account  will  lie  without  reference  to  whether  there  is  or  is  not  a  remedy  at 
law.  Perhaps  a  distinction  exists  that  where  the  plaintiff  has  not  such  a  case 
as  would  of  itself  form  ground  for  the  interposition  of  equity  by  injunction,  he 
cannot  have  account  alone ;  but  where  he  might  have  an  injanotion  ttom  the 
nature  of  the  case,  and  is  only  deprived  of  it  by  reason  of  some  accidental  col- 
lateral circumstances,  there  he  may  have  account" 


INJUNCTIONS  TO  STAY  WASTE.  249 

The  cases  are  not  less  contradictory  upon  the  application  Account. 
of  this  doctrine,  as  against  the  assets  of  a  person  deceased, 
who  has  committed  waste.  [1]    Lord  Cowper,  in  the  Bishop  against  aasets. 

[1]  The  subject  of  assets  is  one  of  yerr  great  extent  and  importance,  and  in- 
dependently of  its  being  closely  connected  with  that  of  account  is  in  every 
point  of  view,  a  ground  of  equity  Jurisdiction.  Although  a  pemon's  property 
may,  in  a  general  sense,  be  termed  assets,  and  as  such  be  liable  to  the  just 
claims  of  others,  it  is  not  with  reference  to  specific  separate  demands  that  it  is 
nsnally  applied.  It  is  ordinarily  referred  to  the  property  of  an  individual,  as 
applicable  to  general  purposes,  whether  the  party  in  respect  of  whom  the  dis- 
position of  it  is  made,  be  living  or  dead.    See  Jeremy  on  £q.  Juris,  p.  624. 

The  order  of  marshalli&g  assets  towards  the  payment  of  debts,  is,  1.  The 
personal  estate ;  2.  Lands  descended ;  3.  Lands  devised.  Livingston  v.  New- 
kirkf  3  John*s  Ch.  Rep.  319.  In  marshalling  assctd  for  the  payment  of  debts, 
they  take  the  following  order :  1.  The  general  personal  estate ;  2.  The  estate 
especially  and  expressly  devised  to  be  sold ;  3.  Estate  desccDdcd ;  4.  Estate 
specifically  devised,  though  charged  generally  with  the  payment  of  debts.  But 
the  second  and  third  exchange  places,  where  the  estate  set  apart  for  the  pay- 
ment of  debts  is  charged  generally  and  not  specially.  AT  CawpbeU  v.  M'  Camp- 
heO,  5  Lit  95. 

The  English  rule  for  the  administration  of  assets  is,  1.  Personal  estate  not 
bequeathed ;  2.  Personal  not  specifically  bequeathed :  3.  Lands  devised  to  be 
sold  to  pay  debts ;  4.  Deseendcd  real  estate ;  5.  Lands  devised  subject  to  pay- 
ment of  debts.  HaU  v.  EaU,  2  McCord's  Ch.  Rep.  302.  Stuart  v.  Ex'r.  cf 
QtrsoTi^  1  Desau.  500,  513.  The  personal  estate  is  the  proper  fund  for  the 
payment  of  debts,  and  should  be  first  exhausted  before  resorting  to  the  real 
estate,  unless  the  latter  be  expressly  charged.  lb.  Wyse  v.  ^mith,  4  Gill  A; 
Johns.  295.  Where  a  testator  provides  that  his  debts  and  legacies  shall  be 
Batisfied  out  of  particular  property,  or  a  particular  fund,  such  property  or  fund, 
even  though  it  be  real  estate,  or  the  income  derived  from  real  estate,  must  be. 
first  used  for  that  purpose,  even  in  exoneration  of  residuary  or  intestate  per- 
sonal property.    Pinckney  v.  Pinckney^  2  Richardson's  Eq.  Rep.  219. 

In  the  administration  of  the  assets  of  an  insolvent  testator  or  intestate, 
mortgages  as  mortgages  are  not  entitled  to  priority  over  rent,  specialties,  and 
simple  contract  debts,  except  so  far  as  they  are  "liens  on  any  particular  part 
of  the  estate."  After  the  lien  is  is  exhausted,  the  grade  of  the  demand  must 
be  determined  by  the  nature  of  the  instrument  which  the  mortgage  was«given 
to  secure.     Kinard  v.  Toung^  2  Richardson's  Eq.  Rep.  247. 

Testator  directed  that  his  property,  both  real  and  personal  remain  together 
under  the  management  of  his  executors,  until  his  jast  debts  be  paid,  disposing 
of  the  same  thereafter.  After  the  execution  of  the  will,  he  purchased  land 
(which  descended  to  his  heir)  and  mortgaged  the  same  to  secure  the  purchase 
money.  Held,  that  as  between  the  heir  and  legatee,  the  property  passing 
under  the  will  was  tlie  primary  fund  for  the  payment  of  debts,  including  the 
debt  for  which  the  after  purchased  land  was  mortgaged,  fbrd  v.  Gaithur,  2 
Hichardson^s  Eq  Rep.  270.  Where  the  testator  devised  his  estate,  real  and 
personal,  to  be  divided  among  his  next  of  kin  "as  soon  as  his  debts  and  lega- 
cies are  paid,  and  not  until  then,"  it  charges  the  estate  with  payment  of  the 
debts  and  legacies ;  and  after-acquired  real  estate  as  to  which  the  testator  died 
intestate,  is  exonerated  until  the  other  is  exhausted.  Sail  v.  Hall,  McCord's 
Oh.  Rep.  302.       • 
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Account         of  Winckester  v.  Knight^{d)  is  reported  to  liave  said,  "  it  would 
be  a  reproach  to  equity  to  saj,  where  a  man  has  taken  my 

(a)  1  P.  W.  407. 

Slaves  specifically  bequesthed,  not  liable  for  debts  before  descended  real 
estate.  Jb,  A  disposition  by  a  testator  of  bis  personal  property  to  other  than 
the  payment  of  his  (lebts,  with  the  assent  of  creditors,  is  in  Itself  a  charge  on 
the  real  estate,  eubjecUng  it  to  the  payment  of  the  debts  of  the  estate,  although 
no  such  charge  is  created  by  the  words  of  the  will.  Bonk  of  U,  &  ▼.  JSetwHy, 
1  Howard  134.  Where  the  personal  estate  is  not  in  terms  exonerated,  and  is 
not  specifically  given  away  by  the  \Vil],  it  will  be  deemed  the  primary  fund 
for  the  payment  of  legacies,  notwithstanding  they  are  by  the  terms  of  the  will, 
expressly  charged  upon  the  persons  to  whom  the  real  estate  is  devised  Bom 
V.  Van  Hoesen,  I  Com.  120.  The  charge  upon  the  devisees  in  such  a  case,  will 
be  deemed  In  aid,  and  not  in  exoneration  of  the  primary  Amd.    76. 

A  testator  gave  to  his  wife  the  use  of  his  real  and  personal  estate  during  his 
widowhood ;  to  two  of  his  sons  he  devised  the  reversionary  interest  in  his  real 
estate,  and  directed  them  to  pay  legacies  to  his  other  son,  and  to  his  daugbtera, 
but  made  no  disposition  of  the  reversionary  interest  in  the  personal  estate ;  it 
was  held  that  such  reversionary  interest  in  the  personal  estate  was  the  pri- 
mary fbnd  for  the  payment  of  the  legacies.    /&. 

Where  the  personal  assets  are  not  sufficient  for  the  payment  of  debts,  and 
to  discharge  legacies,  the  latter  must  abate  in  proportion  to  the  defidencj,  or 
be  lost  altogether.  Jewett,  Cb.  J.,  lb.  122.  Express  words  in  a  will  are  not 
necessary  to  exempt  the  personal  estate  from  the  payment  of  debts  and  lega- 
cies, if  there  be  a  plain  intention  of  the  testator  so  to  do.  Jewett^  Ch.  J.,  Ibu 
The  mere  making  of  a  provision  for  the  payment  of  debts  and  legacies  out  ot 
the  real  estate,  does  not  discharge  the  personalty ;  unless  there  be  an  intention 
not  only  to  charge  the  realty,  but  to  exonerate  the  personalty.  Jewett,  Gh. 
J.,  lb.  123.  Trusts  devolving  on  an  executor,  and  trust  property  in  tlie  hands 
of  the  deceased,  kept  separate,  are  not  assets  in  the  hands  of  executors  and 
administrators;  and  the  statute  of  lunitations  does  not  run  agwnst  thenu 
Treooihick  v.  Ausfm,  4  Mason,  16.  Alter  exhausting  the  fUnd  set  apart  for  tha 
payment  of  debts,  the  residuary  personal  estate  must  next  be  resorted  to ;  then 
such  part  of  testator's  estate  as  is  not  specifically  devised ;  aooording  to  the 
apparent  intent  of  the  testator.     Stuart  v.  Caraon,  1  Desau.  600. 

A  suit  by  one  creditor  against  an  executor  or  administrator,  or  sgainst  the 
heir,  and  a  decree  for  tlie  sale  of  the  assets,  will  enure  for  the  benefit  of  all  the 
creditoni,  and  draw  the  entu^  distribution  of  them  into  this  court  Tfum^aou 
V.  Brown,  4  Johna  Ch.  Rep.  619,  638.  If  an  executor  or  administrator  pay% 
out  of  his  own  moneys,  debts  to  the  value  of  the  personal  assets  in  hand,  ha 
may  apply  the  assets  to  his  own  use,  toward  the  satisfaction  of  his  moneys  so 
expenied.  And  by  such  election,  the  assets  become  his  own  property.  But 
he  cannot  retuin  real  estate  for  such  purpose;  though  if  the  real  estate  is  au- 
thorized to  be  sold,  be  may  retain  the  proceeds.  Livingttfm  v.  Newkirk^  3 
Johns.  Ch.  Rep.  312.  A  judgment  for  assets  then  in  hand,  or  when  they  shaU 
come,  is  no  confession  of  assets.  JtGinty'9  admV,  v.  Hoggin^  2  Bibb,  265. 
Slaves  are  assets  in  the  hands  of  executors.  And  a  suit  between  executors  and 
a  tliird  party  as  to  the  title  to  such  property,  is  conclusive  upon  the  heirs  or 
distributees.  Bead  v.  Perry^  1  Monroe,  255. 
In  administering  the  assets  of  an  estate,  private  property  is  first  to  be  applied 
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property,  as  my  ore  or  timber,  and  disposed  of  it  in  his  life-  Aooount 
time  and  dies,  that  in  this  case  I  must  be  without  remedy.''[2] 

to  the  pATment  of  priyate  debta ;  and  where  it  oonstitateB  the  only  available 
fimd,  partnership  debts  are  postponed  to  private  ones.  Oakey  v.  SaWs  «xV., 
Freeman's  Ch.  Rep.  646.  Where  the  assets  of  a  partnership  are  purely  equit- 
able, and  the  surviving  partner  is  insolvent,  the  claimants  will  take  pari  passu, 
lb.  The  power  of  marshalling  the  assets  of  an  insolvent  estate  between  sepa- 
rate and  partnership  creditorSi  belongs  exclusively  to  a  court  of  chancery.  Jb, 
Interest  of  the  proprietor  of  a  town  established  under  the  general  law,  being 
but  the  right  to  claim  the  proceeds  of  the  sales  of  the  lots,  is  not  real  estate, 
but  personalty,  and  passes  to  his  executors.  Peniberton  v.  RidcOA,  5  Honroe, 
402.  When  a  tenant  for  life,  of  slaves,  dies  after  the  first  of  March,  the  slaves 
employed  on  the  plantation  to  make  the  crop,  must  so  continue  until  the  crop 
is  made,  which  becomes  assets  in  the  hands  of  the  executor  of  tenant  for  life^ 
without  payment  of  hire  to  the  remainderman.  Stock  v.  Farhery  2  ICcCord's 
Ob.  Bepi  3*76. 

Personal  property  of  an  intestata  is  distributable  according  to  the  law  of  the 
intestate's  domioiL  Stent  v.  ItLeod^s  ev'r.,  2  McOord's  Ch.  Bep.  364,  369.  A 
slave  is  not  subject  to  escheat,  but  vests  in  admimstrators  or  executqps,  as 
assets  for  the  benefit  of  creditors.  Ooneiuds  v.  WUUamion,  1  J.  J.  Ifarsh.  17. 
A  person  who  had  been  security  for  intestate  on  sealed  instruments  which  he 
had  been  compelled  to  pay,  was  held  not  entitled  to  set  up  those  bistruments 
80  as  to  make  his  demand  a  specialty  debt,  (hwimgham  v.  SmUh^  Harp.  £q. 
00.  Where  two  persons  entered  into  a  trading  voyage  as  joint  partners,  and 
the  return  cargo  was  sold,  and  notes  taken  from  the  purdiasers,  in  the  name 
of  one  of  the  partners^  who  afterward  died,  the  court  of  chancery,  on  a  bill  filed 
by  the  snrvivor,  decreed  that  the  executor  of  the  deceased  party  should  pay  to 
the  surviving  partner  his  proportion  of  the  money  received  or  to  be  received 
on  said  notea^  notwithstanding  the  deceased  may  not  have  left  assets  sufficient 
to  pay  his  own  private  debts.    Bidffdy  v.  Ckxref/t  4  Har.  ft  M'Hen.  167. 

Thou^  generally  a  creditor  or  person  entitled  to  a  distributive  share  of  the 
personal  estate,  cannot  sue  a  debtor  to  the- estate ;  yet  where  the  plaintiff  and 
defendant  were  the  only  childrmi  and  heirs  of  their  mother  who  died  intestate, 
and  the  defendant  who  was  indebted  by  bond  and  mortgage  to  the  estate, 
would  not  administer,  and  ther&were  no  creditors  of  the  estate,  or  other  person 
entitled  to  administration;  held,  that  the  plaintiff  might  sue  the  defendant  for 
a  moiety  of  the  fund  or  debt  McDowd  v.  Chatrka,  6  John&  Oh.  Bep.  132.  So 
where  there  is  a  fraud  or  occlusion  between  the  debtor  and  executor.  Tb, 
No  definite  trust  attaches  to  the  assets  of  a  bank,  in  favor  of  all  the  creditors ; 
a  bank  may  pay  one  creditor  to  the  exclusion  of  all  others,  or  may  make  a 
partial  aasignment  of  part  of  its  effects  to  pay  a  specified  debt ;  a  preference 
therefere,  in  a  general  assignment  by  a  bank,  given  to  one  creditor  over  others 
does  not  vitiate  thtf  assignment  Arthi/r  v.  Comm.  d:  R,  R.  Bank  of  Vieksburgy 
1  Smedes  k  Marshall's  Bep.  394. 

[2]  An  account  of  equitalde  waste  will,  however,  be  granted  against  the 
representative  of  a  deceased  tenant  ibr  life,  on  the  ground  that  the  restraint 
on  the  legal  o?nier,  as  to  waste,  is  to  be  considered  as  founded  on  a  breach  of 
thai  trust  or  confidence  which  the  devisor  reposes  in  the  tenant  for  life,  that 
be  will  use  bia  legal  estate  only  for  the  purpose  of  feir  enjoyment ;  that  it  is  a 
trust  implied  in  equity  from  the  subsequent  Umitationa,  and  firom  the  presumed 
intention  of  tiie  testator  that  he  meant  an  equal  benefit  to  all  in  succession ; 

80 
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Acooimt.  There  is  another  determination  of  his  lordship,  which  shows 
his  opinion  that  a  bill  would  lie  in  most  cases  for  an  account 
against  the  assets  of  a  person  who  had  committed  waste. 

[*250]  *Upon  a  bill  brought  against  the  executors  of  a  jointress,  to 

have  a  satisfaction  out  of  assets  for  permissive  waste,  he  dis- 
missed the  bill  on  the  ground  of  there  being  no  covenant 
that  the  jointress  should  keep  the  jointured  premises  in  good 
repair.  [1]  And  he  added,  that  in  the  common  case,  without 
some  particular  circumstances,  there  is  no  remedy  in  law  or 
equity  for  permissive  waste  after  the  death  of  the  particular 
tenant(a)  [2] 

(a)  Turner  Y.  JBuck^  22  Vin.  Ab.  623. 

and  that  in  all  cases,  the  assets  of  a  testator  are  answerable  for  a  profit  made 
by  a  breach  of  trust.    Drewiy  on  Injuna,  citing  6  Had.  Rep.  369. 

[1]  An  injunction  will  be  granted  against  a  jointress  as  tenant  for  lilb,  unleiB 
she  is  expressly  made  dispunishable  of  waste ;  and  that,  although  there  be 
remainder  for  life,  after  her  life  estate,  remainder  in  tail,  bj  reason  of  which 
fneane  life  estate,  she  should  not  be  punishable  at  law.  But  in  an  early  case, 
{Garew  v.  CareWj  1  £q.  Ga.  Abr.  400,)  a  jointress  who  had  a  ooveiiant  that  her 
jointure  should  be  of  such  a  yearly  value,  which  fell  short  was  not  enjoined 
from  committing  waste  to  make  up  the  defect  of  her  jointure,  although  her 
estate  was  not  expressly  without  impeachment  of  waste.  Jointress  in  tail  wiU 
not  be  restrained  from  cutting  timber,  because  she  hath  the  inheritmce. 
Skdton  y.  SkeUon^  2  Swans.  1*70.  In  the  case  referred  to,  Lord  Nottingham 
lays  down  the  distinction  on  which  a  court  of  equity  interferes  in  some  caaee  to 
restrain  waste  and  in  others  refuses;  viz.,  that  where  the  tenant  has  a  bare 
indemnity  or  impunity,  as  if  there  be  tenant  for  life^  remainder  for  life,  reyersioii 
in  fee,  there  he  will  be  restrained  in  equity.  But  if  he  have  a  right  in  the  thing 
itself,  when  it  is  wasted  and  cut  down,  there  it  is  no  way  reasonable  that  he 
should  be  restrained.    Drewry  on  Injunc.  p.  160. 

[2]  There  is  some  doubt  as  to  when  an  injunction  will  be  granted  against 
permissive  waste.  A  case  of  Cdldwdl  v.  Bayiifi,  2  Mer.  408,  has  been  referred 
to  in  the  text  as  an  authority  that  an  injunction  will  be  granted  to  restrain  per- 
missive as  well  as  voluntary  waste.  The  case,  however,  does  not  seem  fully  to 
warrant  so  decided  a  conclusion.  The  defendant  in  the  case  of  CbUtceB  v. 
BayUs^  took  under  a  devise  to  him  for  life,  "  he  keeping  the  interest  of  a  oer^ 
tain  mortgage  charged  on  'the  premises  paid,  and  keeping  the  hwlding  «n  ienant- 
able  repair^  and  not  feUing  any  Umber^  except  for  repairs.''^  He  suffered  the 
buildings  to  go  to  decay,  notwithstanding  repeated  remonstrances  on  the  part 
of  the  plaintiff,  who  claimed  as  remainderman  under  the  same  devise.  It  does 
not  appear,  by  the  report,  on  what  ground  the  injunction  was  granted.  It 
might  well  have  been  granted  on  the  special  ground  of  the  proviso  in  the  will, 
and  the  decision  does  not,  of  necessity,  afford  any  inference  in  &vor  of  the 
general  doctrine  that  without  a  specific  obligation  on  the  tenant  for  liib,  be 
would  be  restrained  from  permitting  waste.  It  should  be  observed  also,  that 
the  authority  of  this  case  on  a  doubtful  point,  is  much  weakened  by  the  dr- 
cumstanoe  that  the  injunction  was  granted  ex  parte.  In  an  earlier  case,  before 
Lord  Hardwioke,  2  Atk.  Rep.  383,  a  decision  was  made  bearing  more  directly 
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This  doctrine  of  Lord  Cowper  is,  however,  laid  down  too  Aooount 
extensively :  there  is  no  instance  of  a  decree  against  assets  ^o  aooount  in 

equity  against 

assets  for  lo* 
on  the  point    In  tliat  case,  exceptions  being  taken  in  a  cause  to  the  master's  ^  waste. 

report^  that  he  had  charged  the  tenant  for  life  without  impeachment  of  waste 
with  several  sums  for  repairs  of  tenant's  bouses  upon  the  estate,  the  lord 
chanoeUor  ovemiled  the  exi^eption,  saying,  that  "  notwithstanding  tenant  for 
U&  is  without  impeachment  of  waste,  he  shall  be  obliged  to  keep  tenant's 
houses  in  repair,  unless  the  charge  is  excessive,  and  shall  not  suffer  them  to 
run  to  decay."  But  in  a  Uter  case,  22  Vin.  Abr.  523,  sec.  11,  where  the  ten- 
ant for  life  cut  timber  and  suffered  some  of  tlie  bouses  to  go  out  of  repair;  as 
to  the  timber,  the  court  held  that  an  injunction  might  have  been  granted ;  but 
as  to  the  repairs,  the  lord  chancellor  refused  to  interfere,  saying,  "  the  court 
never  interferes  in  case  of  permianve  waste,  cither  to  prohibit  or  g^ve  satisfiio- 
tion,  as  it  does  in  wU/tU  waste.  In  Turner  v.  Buck^  22  Vin.  Abr.,  tit  Waste, 
523,  &  9,  a  bill  was  brought  against  tiie  executors  of  a  jointress  for  satisfaction 
out  of  assets  for  perraissrve  waste,  and  Cowper,  C,  refused  to  interfere,  "for 
here,"  he  said,  "  is  no  covenant  that  the  jointress  shall  keep  the  jointure  in  good 
repair,  and  in  the  common  case,  without  some  particular  circumstances  there 
is  no  remedy  in  law  or  equity  for  permissive  waste  after  the  death  of  the  par^ 
ticular  tenant"  Again  in  Wood  v.  Gaynon,  Arab.  395,  wliere  a  bill  was  filed 
by  a  reraaind.-rman  a^inst  tenant  for  life,  to  have,  among  other  things,  a  de- 
cree for  repairs  of  a  brew  lioase,  part  of  the  devised  premises,  the  court  said, 
"that  as  there  was  no  precedent,  it  would  not  make  one."  In  the  case  of 
Marqws  of  Lansdovone  v.  Murchionea^  Dowager  of  Lanedowne,  1  Jac  k  W.  522, 
the  question  arose,  whether  a  decree  for  an  aooount  of  dilapidations,  permitted 
in  and  about  the  mansion-house  by  tenant  for  life,  could  be  made.  The  court 
expressed  itself  satisfied  that  no  such  account  oould  be  decreed,  observing  that 
with  respect  to  incumbents  the  law  was  otiierwise,  and  accordingly  suits 
against  their  representatives  were  very  common;  but  no  instances  of  such 
suits  l»y  reniaiudermen  had  occurred.  In  that  case,  it  was  urged  that  the  ao- 
oount ought  to  be  granted  on  the  doctrine  laid  down  by  the  eourt  in  Lord.  Or ' 
numd  v.  Kirmerdey^  5  Mad.  Rep.  369,  tliat  an  account  of  equitable  waste  might 
be  decreed  on  the  principle  of  considering  the  tenant  for  life  as  holding  subject 
to  an  implied  trust  to  exercise  his  rights  without  injury  to  the  remainderman, 
and  that  the  principle  applies  as  well  to  permissive  as  to  voluntary  waste.  But 
it  is  to  be  observed  that  in  the  latter  case,  the  court  was  dealing  with  a  ques- 
tion of  equitable  waste  by  tenant  fur  Ufe  without  impeachment  with  reference 
to  tiie  right  of  the  remainderman  to  an  account  of  such  waste  against  the 
executors  of  tlie  tenant  for  life.  The  principle  there  laid  down,  would,  no 
doubt  be  as  applicable  to  a  question  between  the  executors  of  tenant  for  hfe 
and  remainderman,  in  a  case  of  permissive  as  of  voluntary  waste,  if  tlie  tenant 
for  life  himself  is  liable  for  permissive  waste ;  but  it  does  not  touch  the  ques- 
tion whether  he  is,  or  is  not  The  preponderance  of  authority  bearing  on  the 
subject  seems  in  favor  of  the  poeitk>n,  that  against  permissive  waste  aimpUdier 
by  a  tenant  for  Ufe  or  for  years,  not  affected  by  any  express  agreement  or  pro- 
viso, equity  will  not  interfere  by  iujUnction;  and  that  at  any  rate,  no  tuoouni 
of  permissive  waste  will  be  given  against  the  representatives  of  such  tenants. 
If  there  is  no  remedy  at  law  for  permissive  waste,  or  even  if  the  existence  of 
that  remedy  be  merely  doubtful,  it  must  be  difficult  to  show  upon  principle 
that  equity  would  interfere ;  sinoe  it  has  beeir  repeatedly  laid  down  by  the 
courts  of  equity,  that  in  injuries  to  property,  of  the  nature  of  waste,  equity 
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Aooount. 


Aocount 
against  assets 
in  respect  of 
equit^Ie 
waste. 

[*251] 


for  an  account  of  legal  waste.  The  remedy  in  this  case  is  by 
an  action  at  law,  as  was  so  ably  explained  by  Lord  Mans- 
field, in  the  case  of  Hambly  v.  7Voft.(a)  "  Where  the  cause  of 
action  is  a  tort,  or  arises  ex  delicto :  if  it  is  a  sort  of  injury  by 
which  the  offender  acquires  no  gain  to  himself  at  the  expense 
of  the  sufferer,  the  action  dies  with  the  person :  but  where, 
besides  the  crime,  property  is  acquired  which  benefits  the 
testator,  there  an  action  for  the  value  of  the  property  shall 
survive  against  the  executor.  As,  for  instance,  the  execu- 
tor shall  not  be  chargeable  for  the  injury  done  by  his  testa- 
tor, in  cutting  down' another  man's  trees ;  but  for  the  benefit 
arising  to  his  testator  for  the  value  or  sale  of  the  trees,  he 
shall.  So  far  as  the  tort  itself  goes,  an  executor  shall  not  be 
liable,  but  so  far  as  the  act  of  the  offender  is  beneficial,  his 
assets  ought  to  be  answerable,  and  his  executor  shall  be 
charged." 

We  may  here  again  notice  the  justice  of  Lord  Hardwicke's 
observation,  in  Oarth  v.  Cottony  tliat  *the  substantial  differ- 
ence is,  that  a  court  of  equity  gives  the  relief  by  decree  for 
an  account,  where  the  plaintiff  can  have  no  remedy  at  law  :[1] 

(a)  Oowp.  376. 


proceeds  on  the  assumption  that  there  is  a  legal  right,  and  acts  onlj  as  andlUaiy 
to  that  right.  The  ground  of  the  interference  of  equity  in  such  cases^  is  not 
the  non-ezistenoe  of  any  remedy  at  all  at  law,  but  the  drcwnstanoe  that  the 
remedy  at  law  is  inadequate  or  inconvenient.  Upon  principle,  therefore,  it 
may  be  questioned,  whether,  if  from  the  nature  of  the  subject,  it  is  doubtful 
whether  an  action  can  be  brought,  equity  would  hxM,  the  legal  ri^t  to  liava 
such  an  existence  as  to  call  for  its  interference  to  protect  it  (See  Drewiy  on 
Injuna  p.  172,  173,  174.) 

[1]  In  the  case  of  CarporaJ^xm  of  CarUsle  t.  WUaon^  13  Ves.  2*1%  279,  the 
oou^t  said :  ''  The  principle  upon  which  courts  of  equity  originally  entertained 
suits  for  an  account,  where  the  party  had  a  legal  title,  is,  that  though  he  might 
support  a  suit  at  law,  a  court  of  law  either  cannot  give  a  remedy  or  cannot 
give  BO  complete  a  remedy  as  a  court  of  equity ;  and  by  degrees  courts  of 
equity  assumed  a  concurrent  jurisdiction  in  cases  of  account ;  for  it  cannot  be 
maintained  that  this  court  interferes,  only  when  no  remedy  can  be  had  at  law. 
The  contrary  is  notorious.  The  proposition  asserted  against  this  bill,  is  that 
this  court  ought  to  refuse  to  interfere,  by  directing  an  account  if  an  action  for 
money  had  and  received,  or  an  mdebitatus  assumpsit  can  be  maintained.  That 
proposition  cannot  be  maintcuned.  The  proposition  is^  not  that  an  account  may 
be  decreed  in  eveiy  case  where  an  action  for  money  had  and  received,  or  in- 
debitatus assumpsit  may  be  brought,  but  that  where  the  subject  cannot  be  so 
well  investigated  in  those  actions^  this  court  exercises  a  sound  discretion  in 
decreeing  an  account" 

In  McLoaren  v.  Stea^,  1  KeU/s  Geo.  Bep.  376,  the  court  say:  ** Account 
is  one  of  the  uident  heads  of  equity  jurisdiction.    lMadd.ch.23.    Oonrliof 
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and  it  was  upon  this  principle  that  the  decree  in  that  case  Acootint 
was  granted  against  the  assets  of  the  remainderman -in  fee, 
who  had  died  during  the  progress  of  the  cause.  So  also  in 
the  case  of  the  Marquis  ofLansdatvne  v.  Marchioness  ofLans- 
doumCjia)  Sir  T.  Plumer  overruled  a  demurrer  to  a  bill  for  an 
account  of  equitable  waste  brought  against  the  representatives 
of  the  late  Marquis  of  Lansdowne,  who  was  tenant  for  life 
with  impeachment  of  waste.  His  honor  said  that  he  decided 
the  case  upon  the  broad  principle,  that  where  equitable  waste 
has  been  committed,  which  never  could  have  been  authorized, 
the  court  has  jurisdiction  to  make  the  representatives  of  the 
party  committing  the  waste  accountable.  That  as  at  law,  if  legal 
waste  be  com  mitted  and  the  party  dies,  an  action  for  money  had 
and  received  lies  against  his  representative,  so  upon  the  same 
principle,  in  cases  of  equitable  waste,  the  party  must,  through 
his  representatives,  refund  in  respect  of  the  wrong  he  has  done. 
In  taking  an  account  in  equity  of  timber  cut,  the  proceed- 
ing is  different  from  the  remedy  at  law.  In  an  action  the 
plaintiff  would  obtain  the  actual  value  of  the  timber ;  in 
equity,  unless  there  is  some  special  circumstance  to  vary  the 
terms  of  it,  the  account  is  given  only  of  the  money  actually 
received.(6)  [2] 

(a)  1  Mad.  Bep.  116.  (b)  1  Yes.  jun.  82. 

•qiuity  as  well  as  oonrts  of  law,  bare  ooDCurrent  jnriadiction  in  casea  of  ao- 
coiuita.  1  Madd.  di.  86 ;  Cooper's  Eq.  tit  Jurisdictioii,  29 ;  1  Story's  Eq.  423, 
424.  sees.  441,  442 ;  ib.  438,  sees.  457,  468.  We  do  not  intend  to  be  under- 
■tood  as  establishing  the  rule  that  a  plaintiff  may  go  into  equity  to  reooyer 
erery  demand  whkdi  he  may  have,  founded  on  account,  where  he  has  a  plain 
and  wIegmUe  remedy  at  law ;  but  that  a  oonrt  of  equity  has  ooncarrent  juris- 
dietion  with  courts  of  law  in  matters  of  account  where  there  is  doubt  or  difficulty 
as  to  his  right  to  recover  in  a  court  of  law.  In  all  cases  of  account  where 
the  remedy  of  the  plaintiff  would  not  be  as  adequate  and  eompiete  in  a  court  of 
law,  as  in  a  eourt  of  equity,  either  from  the  defect  of  proof  or  other  impediment, 
or  for  the  purpose  of  avoiding  a  muUipUcUif  oj  tuits,  the  jurisdiction  of  the  latter 
eourt  attaches.  Indeed,  if  it  is  necessary  ibr  the  plaintiff  to  search  the  eon- 
seienoe  of  the  defendant,  in  order  to  establish  his  account,  he  may  come  into  a 
court  of  equity  for  the  discovery,  in  the  first  instance,  and  the  court  will  not  only 
give  him  the  discovery,  but  will  (on  a  proper  prayer  ibr  that  purpose,)  proceed 
to  decree  to  him  the  appropriate  relief  consequent  upon  that  discovery.  Poet 
V,  Kimberky,  9  John.  Bep.  4*70.  Bathixme  v.  Warren^  10  John.  Rep.  605. 
King  v.  Baldunn,  17  John.  Reps  388 ;  Hauky  v.  Cramer^  4  Ck>wen'8  Rep.  427  ; 
JhMseB  V.  Qloark's  exr^e,  7  Cranch«  Kep.  69. 

[2]  On  the  subject  of  account  at  law,  and  in  equi^,  Mr.  Story  in  his  valuable 
conunentaries  on  £q.  Juris,  (vol  l,*8ec:  446,  et  aeq.)  says :  "  At  the  common 
law,  beibre  either  the  statute  of  Marlbridge,  di.  23,  or  of  Westminster,  2d  ch. 
11»  there  were  two  methods  of  proceeding  against  an  aoeountant;  one  by 
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Wherever  timber  is  blown  down  by  accident,  or  *cat 


Timber  aever- 

inheritance.      down  by  the  tort  of  a  stranger,  or  of  the  tenant  for  life,  the 


which  the  party  to  whom  he  was  accountable,  might,  by  consent  of  the  ac- 
countant, either  take  the  account  himself,  or  assign  an  auditor  or  auditors  to 
take  it ;  and  then  have  his  action  of  debt  for  the  arrearages ;  or,  in  more  mod- 
ern times,  an  action  on  the  case,  or  insimvi  compuiassent  And  the  acccount- 
ant  if  aggrieved,  might  have  his  writ  of  ex  parte  talis^  to  re-examine  the  account 
in  the  exchequer.  The  other  proceeding  of  the  plaintiff  was,  in  the  first  in- 
stance, bj  waj  of  a  writ  of  account.  The  process  bj  which  this  latter  remedy 
might  be  made  more  effectual,  is  particularly  described  in  the  statute  of  Marl- 
bridge,  and  the  statute  of  Westminster,  2.  In  the  action  of  account  there  are 
two  distinct  courses  of  proceeding.  In  the  first  place,  the  party  may  interpr>80 
any  matter  in  abatement  or  bar  of  the  proceeding ;  and  if  he  fails  in  it,  then 
there  is  an  interlocutory  judgment,  that  he  shall  account  before  auditors.  After 
this  judgment  is  entered,  it  is  the  duty  of  the  court  to  assign  auditors  who  are 
armed  with  authority  to  convene  the  parties  before  them  at  any  time  or  place 
they  shall  appoint,  until  the  accounting  is  determined.  The  time  by  which 
the  account  is  to  be  settled,  is  prefixed  by  the  court  But  if  the  account  be 
of  a  long  or  confused  nature,  the  court  will,  upon  the  application  of  the  parties 
enlarge  the  time.  In  taking  the  account,  the  auditors,  in  an  action  of  account 
at  the  common  law,  could  not  administer  an  oath,  except  in  one  or  two  par- 
ticular cases.  But  under  the  statute  of  3d  &  4th  Anne,  ch.  16,  the  auditors  are 
empowered  to  administer  an  oath  and  examine  the  parties  touching  the  matter 
in  question,  in  cases  within  that  act  If  in  the  progress  of  the  cause  before  the 
auditors,  when  the  items  are  successively  brought  under  review,  any  contro- 
versy should  arise  before  the  auditors,  as  to  charging  or  discharging  any  items, 
the  parties  have  a  right  if  the  points  involve  matters  of  fact,  to  make  up  and 
join  issues  upon  such  items  respectively :  and  if  the  points  involve  matters  in 
law,  they  have  a  right  in  like  manner,  to  put  in  and  join  demurrers  upon  each 
distinct  item.  These  issues  when  so  made  up,  are  to  be  certified  by  the  audi- 
tors  to  the  oourt ;  and  then  the  matters  of  law  will  be  decided  by  the  court ; 
and  the  matters  of  fact  will  be  directed  to  be  tried  by  a  jury ;  after  which,  the 
accounts  are  to  be  settled  by  the  auditors  according  to  the  result  of  these  trials. 
From  this  circumstance,  the  proceedings  before  the  auditors  are  often  tedious, 
expensive  and  inconvenient  And  indeed,  as  different  points,  both  of  fact  and 
law,  may  arise  in  difierent  stages  of  the  suit,  and  in  different  examinationa  be- 
fi>re  the  auditors,  as  well  after  as  before  such  issues  have  been  joined  and  tried, 
it  ought  not  to  be  surprising  that  the  cause  should  be  procnistinated  for  a  great 
length  of  time,  by  its  transition  from  one  tribunal  to  another,  for  the  various 
purposes  incident  to  a  due  settlement  of  its  merits.  And  besides  these  diffi- 
culties there  are  many  actions  of  account  in  which  the  defendant  may  wage 
his  law,  and  thus  escape  from  answering  his  adversary's  claim.  This  summary 
view  of  the  modes  of  proceeding  in  the  action  of  account,  is  sufficient  to  show 
that  it  was  a  very  unfit  instrument  to  ascertain  and  adjust  the  real  merits  of 
long,  complicated  and  cross  accounts.  In  the  first  place,  it  was  Inapplicable 
to  a  vast  variety  of  cases  of  equitable  ckims,  of  constructive  trusts,  of  firauda- 
lent  contrivances,  and  of  tortious  misconduct  In  the  next  place,  there  was  a 
want  of  due  power  to  draw  out  the  proper  proofe  fhxn  the  party*8  own  con- 
science :  so  that  if  audience  aUunde  wa/  unattainable,  there  was,  and  there 
could  be,  no  effective  redress.  And  it  has  been  well  observed,  by  Mr.  Justioe 
Blackstone^  that  notwithstanding  all  the  legislative  provisions  in  aid  of  the 
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owner  of  the  first  vested  estate  of  inheritance  has  the  benefit  Property  in 
of  it(a)  [1]     Two  remarkable  instances  of  windfalls  are  men-        *'  "®^ 
tioned  on  the  Cavendish  property,  and  at  Welbeck,  (which 
are  not  in  point)  where  this  point  was  determined. 

I^  however,  the  person  entitled  to  the  first  estate  of  in- 
heritance is  precluded  bj  his  own  acts  from  taking,  the  pro- 
duce of  the  timber  must  be  laid  up  to  the  uses  of  the  settle- 
ment Thus,  if  the  timber  be  cut,  by  that  species  of  collu- 
sion which  took  place  in  Oarih  v.  Cotton^  he  shall  not  have 
the  benefit  of  it. 

A  question  of  this  nature  arose  in  the  cause  of  WiUiams 
V.  Duke  of  BoUon.{b)  The  duke  was  tenant  for  life,  with 
contingent  remainders  to  his  children,  with  remainder  to 
Mrs.  Ord  for  life,  with  remainder  to  her  first  and  other  sons 
in  tail,  with  remainder  to  the  duke  in  fee.  The  duke  being 
thus  tenant  for  life  in  possession,  and  having  also  the  first 
vested  estate  of  inheritance,  while  the  contingent  estates  were 
in  expectancy,  cut  down  timber ;  and  the  question  was  to 
whom  the  timber  should  belong.  Lord  Thurlow  observed, 
that  if  any  other  person  entitled  in  remainder  to  an  estate  of 
inheritance,  had  been  in  being  at  the  time,  the  law  would 
have  thrown  the  timber  on  that  remainder ;  but  he  was  of 
opinion  that,  although  the  duke  had  a  vested  remainder,  yet 
as  it  was  not  competent  for  him  to  cut  down  the  timber  in 
respect  of  his  life  estate,  he  could  not  take  advantage  (in  re- 
spect of  his  estate  in  remainder)  of  his  own  wrong. 

*In  this  case,  after  the  waste  was  committed,  Mr.  Ord,  the  [*258] 

second  tenant  for  Ufe,  had  a  son  bom,  who  became  tenant  in 

(a)  WMfidi  Y.  Bemt,  3  P.  W.  240.  Bewick  v.  Whitfidd,  3  P.  W.  2fit. 
HoU  y.  Lord  SimerviSej  2  Eq.  Ab.  759.     Garffi  v.  OoUan,  1  Dick.  203. 

(b)  Reported  as  to  this,  1  Cox,  72.    3  P.  W.  368,  d. 

common  law  action  of  account,  "  It  is  found  by  experience,  that  the  most  ready 
and  effective  way  to  settle  these  matters  of  account  is  by  a  bill  in  a  court  of 
equity,  where  a  discovery  may  be  had  on  the  defendant's  oath,  without  relying 
merely  on  the  evidence  which  the  plaintiff  may  be  able  to  produce." 

[1]  Although  an  owner  in  fee  cannot  sue  for  waste  if  there  is  an  intermediate 
estate,  yet  where  timber  is  cut  down  by  the  tenant,  the  property  in  it  vests 
immediately  in  the  owner  of  the  inheritance  at  that  time,  and  he  may  seize  or 
mahitain  trover  or  replevin  finr  it,  or  compel  an  account  of  its  proceeds,  if  sold. 
The  tenant  has  an  interest  in  the  timber  while  it  remains  standing — ^it  is  a 
part  of  the  inheritance;  but  this  interest  is  immediately  forfeited  by  the  wrong- 
fhl  act  of  severing  it  Morea  v.  Wait^  3  Wend.  104;  BtOUey  v.  DcXbea/rt,  7 
Oonn.  232 ;  Bemick  v.  WhUfiM^  3  P.  Wms.  267 ;  JHchardion  v.  Tork^  3  Shepl 
216;  BaOroad  v.  Kidd,  7  Dana»  260. 
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Property  in  tail  under  the  limitations  :  Lord  Thurlow  was  of  opinion  that 
though  he  took  an  estate  tail,  yet  that  it  was  subject  to  be 
divested  by  a  subsequent  estate  of  a  child  of  the  duke's  com- 
ing in  esse :  that  the  timber  was  part,  of  the  realty ;  by  an 
accident  (as  to  all  but  the  duke,  whom  his  lordship  barred,) 
it  was  severed  from  the  realty  :  it  became  in  its  nature  per- 
sonalty, but  yet  bound,  as  far  as  it  could  be  so,  to  the  uses 
of  the  realty.  His  lordship  directed,  that  until  it  should  be 
seen  whether  the  duke  should  have  a  child,  the  produce 
should  be  paid  into  court,  with  interest  at  four  per  cent  to 
accumulate  for  the  benefit  of  such  person  as  should  appear 
at  the  death  of  the  duke  to  have  title  to  it  with  hberty  for 
any  person  to  apply  by  petition. 

The  duke  having  died  in  1794,  without  having  had  a  son, 
the  husband  of  Mrs.  Ord,  as  administrator  of  the  child,  (who 
died  shortly  after  its  birth)  presented  a  petition  to  have 
the  money  paid  to  him ;  Lord  Bosslyn  directed  a  bill  to  be 
filed,  to  which  a  second  son  of  Mrs.  Ord,  who  was  then  ten- 
ant in  tail  of  the  estate,  and  the  duke's  executrix,  were  de- 
fendants. Lord  Bosslyn  observed,  that  where  it  was  a  mere 
casualty  there  was  no  equity  to  take  it  from  the  person  who 
had  the  legal  title.  When  the  timber  was  cut,  at  law,  the 
duke  would  have  takenj  being  the  first  owner  of  the  inheri- 
tance, but  the  court  very  properly  held  that  he  should  not, 
by  a  fraud  upon  the  settlement,  which  made  him  tenant  for 
life,  gain  that  advantage  to  himself  in  his  reversion  in  fee. 
considering  it  as  a  wrong  upon  the  settlement,  it  was  proper 

[*254]  that  such  part  of  the  property  as  by  *the  fraud  had  been 

taken  from  the  settlement,  should  be  restored  to  the  settle- 
ment.(a)  [1] 

(6)  PawkU  V.  Duch^so  of  Bolton^  3  Ves.  374. 

[1]  The  court  of  ohanceiy  has,  in  some  cases^  directed  the  timber  growing 
on  an  eBtate,  whereof  a  person  was  tenant  for  Ufe,  to  be  cut  down,  for  the 
purpose  of  paying  debts  and  legacies,  chaxged  upon  the  inheritance. 

A  person  devised  his  estate  to  his  wife  for  life,  remainder  to  A.  B.  and  huB 
heirs,  upon  condition  that  he  diould  paj  several  legacies  at  the  times  i^pointed 
in  his  will;  if  he  did  not  pay  them  accordingly,  the  estate  to  go  orer.  A.  B, 
filed  his  bill  in  the  court  of  chancery,  stating  that  there  was  a  great  quantity 
of  timber  on  the  estate,  which  belonged  to  him;  that  he  was  willing  it  ahould 
be  sold,  and  the  legacies  paid;  but  that  the  widow,  who  had  barely  an  estate 
for  life,  and  could  make  no  profit  thereof  herself  in  combination  with  the  other 
remainderman,  designing  to  make  the  plaintiff  forfeit  his  estate  by  non-pfl^ymeot 
of  the  legacies,  had  refused  him  permission  to  fell  the  timber;  thongh  he  offered 
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It  was  contended  in  a  prior  caae,  that  the  rule  that  timber  Property  fa 
blown  down  or  cut  belonging  to  the  owner  of  the  first  estate  ^"°   r  flovered 
of  inheritance,  was  only  adopted  ex  ruecessilate,  and  did  not 
apply  where  the  whole  legal  fee  was  in  trustees,  who  were 
trustees  for  all  the  different  owners  of  the  equitable  estate  in 
remainder.     Lord  Thurlow,  however,  did  not  think  it  neces- 
sary to  enter  into  that  question.     That  was  a  devise  of  real 
estate  to  %..  and  B.  and  their  heirs,  to  the  use  of  them  and 
their  heirs ;  in  trust  to  permit  C.  to  receive  the  rents  and 
profits  for  life,  and  after  her  decease  to  stand  seized  of  the 
premises^  in  trust  for  the  second  son  of  D.  and  the  heirs  male 
of  his  body,  remainder  in  trust  for  the  third,  fourth,  and 
other  sons  of  D.  in  tail  male ;  remainder  in  trust  for  E.  for 
life,  without  impeachment  of  waste,  remainder  to  trustees  to 
preserve,  &c.,  remainder  to  the  first  and  other  sons  of  E.  in 
tail  male,  &c.,  with  a  proviso,  that  in  case  there  should  not 
be  a  second  son  of  D.  at  the  time  of  the  death  of  C,  then 
until  such  second  son  should  be  born,  the  trustees  should 
pay  the  rents  and  profits  to  such  person  as  was  next  in  re^ 
mainder,  and  should  be  entitled  to  receive  the  saiije,  in  case 
no  such  son  should  be  bom.    During  the  time  that  the  first 
tenant  for  life  was  in  possession,  a  considerable  quantity  of 
timber  had  been  felled,  the  produce  of  which  was  by  consent 
laid  out  in  three  per  cents,  without  prejudice  to  the  question 
who  should  be  entitled  to  it.    It  was  contended,  on  the  au- 
thority of  Williams  v.  The  Duke  of  Bolton,  that  it  ought  to 
go  to  the  trustees,  to  accumulate  in  their  hands  until  it 
should  be  seen  whether  *D.  had  a  second  son,  who  would  in  ["55j 

that  case  be  entitled  to  the  value  of  the  timber,  as  having  a 
prior  estate  of  inheritance  to  the  plaintiff.  Lord  Thurlow, 
however,  said  that  in  Williama  v.  The  Dvke  ^f  BolUm,  he  had 
proceeded  entirely  on  the  ground  that  the  wrong  doer  should 
not  take  advantage  of  his  own  wrong,  but  that  there  were 
very  particular  clauses  in  this  will,  upon  which  the  whole 
turned,  especially  that  clause  which  provided  that  until  there 

flatifllbetioa  lor  any  damages  she  should  tiieroby  sostain.  He,  thereCbre,  prayed 
that  he  might  have  tibertj  to  cut  down  and  cony  off  the  timber^  and  sell  it  ibr 
payment  of  the  legacies.  The  court  thonght  it  reasonable  that  the  plaintiff 
shoold  have  liberty  to  cut  down  and  take  off  the  timber;  makmg  satis&ctiott 
to  the  widow  Hx  breaking  the  ground,  Ac;  and  referred  it  to  the  master  to 
see  what  quantity  of  timber  was  necessary  to  be  felled  for  payment  of  the 
legacies,  and  what  might  be  oonTenieBUy  spared,  Okxxkm  v.  CUnOon,  2  Vem. 
152. 
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timberwvered  ®^^^^^  ^^  ^^^^  ^  second  son  of  D.  the  tmstees  should  pay 
the  rents  and  profits  to  such  person  as  was  next  in  remain- 
der, &c.  That  the  produce  of  this  timber  must  go  where  the 
testator  had  directed  the  intermediate  rents  and  profits  to  go. 
If,  indeed,  this  quousque  clause  had  been  out  of  the  way,  he 
should  have  thought  the  case  would  have  borne  a  very  dif- 
ferent consideration.(a) 


S"to^bB  feU^d  ■'■'  frequently  happens,  in  estates  where  the  tenant  in  pos- 
session is  impeachable  for  waste,  that  there  is  a  quantity  of 
timber  which  is  fit  to  be  cut,  and  in  danger  of  running  into 
decay.  A  modern(&)  practice  has  arisen  in  these  cases,  ac- 
cording to  which  the  court  directs  the  timber  to  be  cut,  and 
the  produce  to  be  applied  under  his  direction.  This  is  usu- 
ally done,  by  laying  out  money  in  the  purchase  of  lands,  to 
be  settled  according  to  the  uses  to  which  the  estate  is  limi- 
ted.(c)    In  one  case,  upon  the  application  of  all  the  parties 

[*266]  interested,  the  money  was  *laid  out  to  defray  the  expenses 

of  an  inclosure.(cO  In  others  the  produce  is  left  to  remain 
in  money;  and  the  interest  of  it  is  paid  to  the  tenant  for 
life.(e)[l] 

(a)  Dare  y:  Hopkins,  2  Cox,  110. 
(6)  16  Ves.  182. 

(c)  Mildmay  v.  Mildmay,  4  Bro.  C.  C.  76.    IkJapole  v.  Ddnpok,  VI  Vea.  150. 
{d)  Osborne  v.  Osborne,  19  Ves.  423. 

(e)  Lewis  v.  Cray,  cit  19  Vea.  423.     Osborne  v.  Osborne,  ib.     Wiekham  v. 
WtckJumi,  Coop.  288.     19  Vea  419. 


[1]  A.  was  tenant  for  life,  remainder,  as  to  one  moiefy,  to  B.  in  toO,  and  as 
to  the  otiier  moiety  to  an  infant  There  was  timber  upon  tbe  premises  greatly 
decaying,  whereupon  B.  the  remainderman,  brought  a  bill,  praying  that  the 
timber  which  was  decaying  might  be  cut  down,  and  tliat  B.  and  the  m&nt 
might  have  the  money.  The  tenant  for  life  insisted  on  having  a  share  of  the 
money.  Lord  Talbot  said,— l.  The  timber  whUe  standing  was  part  of  the  in- 
heritance ;  but  when  severed,  either  by  the  act  of  God,  as  by  tempest,  or  by  a 
trespasser,  belonged  to  him  who  had  the  first  estate  of  inheritance  in  fee  or  in 
tail,  who  might  bring  trover  for  it.  2.  The  tenant  for  life  ought  not  to  have 
•ny  share  of  the  money  arising  fh)m  the  sale  of  the  timber ;  but  since  he  had  a 
right  to  what  might  be  sufficient  for  repairs  and  botes,  care  must  be  tak«i  to 
leave  enough  upon  the  estate  for  that  purpose ;  and  whatever  damage  was 
don€f  to  the  tenant  for  life  on  the  pitmiises  ought  to  be  made  good  to  faim.  3. 
With  regard  to  the  timber  pUunly  decaying,  it  was  for  the  benefit  of  the  po^ 
sons  enUUed  to  the  inheritance  that  it  should  be  cut  down,  otherwise  H  was  of 
ao  value ;  but  this  should  be  done  with  the  approoation  of  the  master;  and 
treee»  though  decaying,  if  for  the  defence  and  shelter  of  the  house,  or  for  oraa- 
ment,  should  not  be  cut  down.    B.  to  have  one  moiety  of  the  money,  and  the 
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Where  estates  are  in  the  possession  of  infants  or  lunatics,  Timber  direct- 
it  frequently  becomes  necessary  to  cut  timber ;  and  in  some  ^^^ ^^^ 
well  timbered  estates,  where  the  timber  makes  a  part  of  the 
general  annual  rental,  Lord  Thurlow  declared  that  it  would 
even  be  a  breach  of  duty,  not  to  manage  it  in  the  usual  man- 
ner. In  all  cases  in  which,  under  the  direction  of  the  court, 
property  of  one  species  is  applied  for  the  benefit  of  an  infant 
to  property  of  another  nature,  an  express  provision  is  inserted 
in  the  order,  that  if  the  infant  shall  not  attain  the  age  at 
which  he  will  have  a  disposable  power,  the  property  so  con- 
verted shall  retain  its  original  nature.(a)[2] 

(a)  AshburtoH  y.  AMmrkm,  6  Yes.  6.     Ware  v.  Polhia,  11  Yes.  278. 


moiety  to  go  to  the  infirnt  Bewick  r.  WJiitfiOdj  3  P.  Wms.  267.  Vide  Lee 
▼.  AlsUm.  1  Bro.  C.  C.  195. 

[2]  Chancery  in  ezerdsing  a  vigilant  care  over  goardiana  in  their  management 
of  the  property  of  the  infant,  will  carry  Its  aid  and  protection  so  tar  as  to  reach 
other  persona  than  those  who  are  guardians  strictly  appointed.  For  if  a  man 
intradea  npon  the  estate  of  an  infant,  and  takes  the  profits  thereof)  he  will  be 
treated  as  a  goardian  and  held  responsible  therefor  to  the  infant  in  a  suit  in 
equity.  2  Story's  £q.  Juris,  sec.  1356.  "  Guardians  will  not  ordinarily  be 
permitted  to  change  the  personal  property  of  the  in&nt  into  real  property,  or 
the  real  property  into  personalty ;  since  it  may  not  only  affect  the  rights  of 
the  infant  himself  but  also  of  his  representatives,  if  he  should  die  under  age. 
But  guardians  may,  under  particular  circumstances,  where  it  is  manifestly  for 
the  benefit  of  the  infant,  change  the  nature  of  the  estate ;  and  the  court  will 
support  their  co&duot,  if  the  act  be  such  as  the  court  itself  would  have  done, 
under  the  like  circumstances,  by  its  own  order.  The  act  of  the  guardian,  in 
such  a  case,  mnst  not  be  wantonly  done ;  but  it  must  be  for  the  manifest 
interest  and  convenience  of  the  infant.  It  is  true  that  it  has  been  said  that 
there  is  no  equity  in  such  a  case  between  the  representatives  of  the  infant. 
But)  nevertheless,  tlie  court  has  an  obvious  regard  to  the  circumstance  that 
theee  representativefi  may  be  affected  thereby ;  and  it  is  always  inclined  to 
keep  a  strict  hand  over  guardians,  in  order  to  prevent  partiality  and  misoon* 
duct  For  the  puipoee  of  preventing  any  such'  acts  of  the  guardian  in  cases 
of  the  death  of  the  infant  before  H^  arrives  of  age  from  changing  improperly 
the  rights  of  the  parties  who,  as  heirs  or  distributees,  would  otherwise  be 
entitled  to  the  fund,  it  is  the  constant  rule  of  courts  of  equity  to  hold  lands 
purchased  by  tlie  guardian  with  the  infantas  personal  estate,  or  with  the  rents 
and  profits  of  his  real  estate  to  be  personalty,  and  distributable  as  such;  and,  on 
the  other  hand,  to  treat  real  property  (as  for  example,  timber  cut  down  on  a 
fee  simple  estate  of  the  in£wt)  turned  into  money  as  still,  for  the  same  purpose, 
real  estate.  On  these  accounts,  and  also,  from  the  manifost  hazard  winch 
guardians  must  otherwise  ruo,  it  is  common  for  them  to  ask  the  positive 
sanction  of  the  court  to  any  acts  of  this  sort  ^nd  when  the  court  directs 
any  such  diange  of  property,  it  directs  the  new  hivestmeat  to  be  in  trust  for 
the  benefit  of  those  who  woukl  be  entitled  to  it,  if  it  had  remauied  in  its 
original  state." 

The  act  conocming  Snfimta^  of  the  9th  April,  1814.  sen  37,  ch.  108,  and 
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Timber  direct-       This  provision,  as  observed  .by  Lord  Eldon,  in  Ware  r. 

ed  to  be  leUed,  p^if^^n^  ig  o^iy  ^  declaration  of  the  pre-existing  right,  so  to 
have  the  property  secured ;  and  if  the  order  were  made  with- 
out it,  it  would  be  of  course  to  reform  it  And  though  it 
has  been  frequently  said  that  where  a  person  has  been  acting 
honafde  for  a  lunatic  or  an  infant,  without  any  intention  to 
prefer  either  representative,  there  is  no  equity  between  the 

the  act  of  the  24th  ^arch,  1825,  boss.  38,  ch.  106,  in  addition  thereto,  aQtho- 
rizing  the  sale  of  an  infant's  real  estate,  was  intended  for  the  better  education 
and  maintenance  of  infanta,  and  for  their  special  benefit  j  not  that  the  proceeJs 
of  the  sale  should  be  placed  at  the  disposition  of  the  husband  of  the  infant 
Matter  of  Whitaker,  4  Johns.  Ch.  Rep.  378.  In  what  cases  and  under  what 
circumstances  a  court  of  equity  will  direct  the  sale  of  the  real  estate  of  infiinta 
Garland  v.  Loving,  1  Rand.  396.  A  gfuardian  applying  to  the  circuit  court  for 
an  order  to  sell  the  real  estate  of  infants,  is  required  (by  an  act  of  1813)  to 
give  bond  for  the  faitliful  performance  of  the  trust  before  the  decree  is  ren- 
dered ;  also,  to  report  his  proceedings  under  the  decree  to  the  court  The 
proceeds  of  the  sales  in  such  cases  are  to  be  disposed  of  for  ihe  benefit  of  the 
infants,  according  to  the  order  of  the  court  decreeing  the  sale,  and  not  odier^ 
wise.     Wirdock  v.  Winlock,  1  Dana,  382. 

Where  the  court  of  chancery,  under  the  statute  authorizing  the  sale  of 
infant's  land,  directed  the  sale  of  a  farm  in  which  four  infants,  as  tenants  in 
common,  had  a  fee  determinable  as  to  each  on  his  death  without  issue,  and  in 
which  there  was  a  devi<ie  over  to  the  survivors  upon  such  contingency ;  it 
will  be  deemed  that  the  court  intended  that  the  purchaser  should  acquire  the 
whole  title,  and  on  any  of  the  proceeds  coming  within  tlie  control  of  the  court 
it  will  require  the  infants,  on  becoming  of  age,  to  convey  to  the  purchasers, 
as  a  condition  of  their  receiving  such  proceeds.  Davison  v.  DeFreest^  3  Sand. 
Ch.  Rep.  456.  The  conversion  of  lands  of  infanta  into  personalty  by  means 
of  a  sale  under  the  statute,  does  not  alter  the  character  of  the  property  in 
respect  to  tliose  who  had  interests  in  the  land  which  might  be  affected  by 
such  an  alteration.    lb. 

The  lands  of  an  infant  maybe  sold  for  his  benefit,  and  the  property  changed 
firom  real  to  personal  under  the  authority  and  direction  of  the  legislature 
without  regard  to  the  interests  of  real  or  personal  representatives.  The 
validity  of  the  title  under  such  sale  does  not  depend  upon  the  assent  of  the 
infant ;  he  cannot  disaflBrm  the  sale  on  coratng  of  age.  SnowhiU  v.  SnowhiU^ 
2  Green's  Ch.  Rep.  20.  Courts  of  equity  may,  and  frequently  do,  change  the 
character  of  property  belonging  to  infants  or  lunatics.  They  will  permit 
trustees  or  guardians  to  do  it,  where  it  is  manifestly  for  the  advantage  of  the 
owner,  without  reference  to  the  contingent  interests  of  real  or  personal  repre- 
sentatives, lb.  The  authority  of  the  legislature  to  convert  the  property  of 
an  infant  from  real  to  personal  cannot  be  questioned ;  and  where  there  is  no 
breach  of  trust,  or  violation  of  good  faith,  or  siniiter  design  on  the  part  of  the 
guardian  who  applies  for  the  law,  the  act  cannot  be  impeached.  lb.  Where 
the  property  of  an  infant  is  changed,  by  authority  of  a  competent  tribunal, 
fh>m  real  to  personal,  it  will,  upon  the  death  of  the  infant,  go  to  his  peraonal 
representatives.    lb. 
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Tepresentatives  after  the  death  of  such  lunatic  or  in{aLnt:{d)  Timber  dirpct- 
yet  we  shall  see  that  in  the  *ca6e  of  an  infant  at  least,  his  pro- 
perty; as  between  his  representatives,  will  not  be  considered 
as  converted  in  consequence  of  the  improper  conduct  of  the 
guardian,  in  not  providing  according  to  the  practice  of  the 
court  Though  the  law  remains  as  it  was,  where  a  stranger 
has  cut  down  the  infant's  or  lunatic's  timber  tortiouslj,  in 
which  ease  it  will  be  considered  as  a  windfall,  and  that  the 
representatives  have  no  equity  to  take  it  otherwise  than  it 
was  at  the  infant's  or  lunatic's  death.(^>) 

The  distinction  in  the  application  of  this  doctrine  to  the  Distinction  be- 
pioperty  of  infants  and  lunatics  has  been  fully  explained  in  {^onnfitnta 
a  recent  case  by  Lord  Eldon.(c)[i]     "  In  the  case  of  an  in-  and  lunatics. 

(a)  Jmcoodr.  Ticyne^  2  Eden,  148.  Ez parte  Bromfidd,  1  Ve&  jun.  453.  8 
Bra.  0.  C.  510.  2  Dick.  762.  Ex  parte  Grimstone,  Amb.  706.  Oxenden  ▼. 
Lord  Oompton,  4  Bro.  C.  C.  231.    2  Yes.  jun.  69. 

(6)  1  Ves.  Jan.  262. 

{e)  Ez  parte  FkOips,  19  Vea.  118. 

[1]  In  the  case  of  ex  parte  PMlips,  19  Ves.  1 22, 1 23,  the  court  said  :~In  the 
caae  of  the  infant^  the  lord  cliancellor  is  acting  as  the  court  of  cliancery ;  not 
80  in  lonacj;  bat  under  a  special,  separate  commission  from  the  crown,  autlior- 
izing  him  to  tako  care  of  the  property  and  for  tlie  benefit  of  the  lunatic.  In 
the  case  of  the  in&nt  it  is  settled  that  as  a  trustee  out  of  court  cannot  cliange 
the  nature  of  the  propert)*,  so  the  court,  which  is  oulj  a  trustee,  must  act  as 
the  trustee  out  of  court ;  and  finding  tiiat  a  change  will  be  for  the  benefit  of  the 
infknti  must  so  deal  with  it  as  not  to  afl'ect  the  powers  of  the  infant  over  hia 
property  even  daring  his  infancy  when  he  has  power  over  one  species  of  pro- 
perty, not  over  the  other.  It  may  be  for  the  benefit  of  an  infant  in  many  cases 
that  money  should  be  laid  out  m  land  If  he  should  live  to  become  adult ;  but 
if  not,  it  ia  a  great  prejudice  to  him ;  taking  away  his  dominion  by  the  power 
of  disposition  he  has  over  pernonal  property  so  long  before  he  has  it  over  real 
estate.  The  court,  therefore,  with  reference  to  his  situation  even  during  in- 
fancy  as  to  his  powers  over  property,  works  the  change  not  to  all  intents  and 
purposes,  but  with  this  qualification  ;  that  if  he  lives,  he  may  Uke  it  as  real 
estate,  but  without  prejudice  to  his  right  over  it  during  infancy  as  personal 
property.  A  lunatic  stands  on  quite  a  different  footing.  At  the  instant  of  a 
htcid  interval,  he  has  precisely  the  same  power  of  disposition  over  one  species 
of  property  as  over  the  other  in  different  modes  and  forms  I  admit  The  lord 
chancellor,  acting  under  a  special  commission  from  the  crown,  does  what  is  for 
hui  benefit;  taking  the  advice  and  assistance  of  the  presumptive  next  of  kin 
and  heir  as  to  the  management  of  the  property  that  may  or  may  not  be  their 
own.  A  case  has  occurred  of  a  lunatic,  seized  ex  parte  patema  of  estate  A. 
and  ex  parte  maiema  of  estate  B. ;  the  latter  being  subject  to  a  mortgage;  and 
timber  cut  upon  A.  having  been  applied  in  discharge  of  the  mortgage  upon  B. ; 
it  was,  on  a  question  between  th3  heirs,  held  that  A.  was  not  to  be  recouped. 
Upon  these  grounds  had  the  application  been  to  sell  a  part  of  the  real  estate 
for  the  payment  of  debts,  the  court  finding  that  the  maintenance  of  the  lunatic 
woQld  be  better  provided  for  and  hia  advantage  promoted  by  diapoaing  of  a 
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Timber  direct-  faiit>"  observed  his  lordship,  "  the  lord  chancellor  is  acting  as 

fiU     Id     hA    f#*ll/WJ  ^  a         « 

a  court  of  chancery ;  not  so  in  lunacy,  but  under  a  special 
separate  commission  from  the  crown,  authorizing  him  to  take 
care  of  the  property,  and  for  the  benefit  of  the  lunatic.  In 
the  case  of  the  infant  it  is  settled  that  as  a  trustee  out  of 
court  cannot  change  the  nature  of  the  property,  so  the  courts 
which  is  only  a  trustee,  must  act  as  the  trustees  out  of  court ; 
and  finding  that  a  change  will  be  for  the  benefit  of  the  infant, 
must  so  deal  with  it  as  not  to  affect  the  powers  of  the  infant 
over  his  property,  even  during  his  infancy;  when  he  has 
powers  over  one  species  of  property  and  not  over  the  other. 
It  may  be  for  the  benefit  of  an  infant  in  many  cases  that 
money  should  be  laid  out  in  land,  if  he  should  live  to  become 
adult ;  but  if  not,  it  is  a  great  prejudice  to  him ;  taking  away 
his  dominion  by  the  power  of  disposition  he  has  over  per- 
[*268]  sonal  property  so  long  before  he  has  it  *over  real  estate.    The 

court,. therefore,  with  reference  to  his  situation,  even  during 
infancy,  as  to  his  powers  over  property,  works  the  change 
not  to  all  intents  and  purposes,  but  with  this  qualification, 
that  if  he  lives  he  may  take  it  as  real  estate:  but  without 
prejudice  to  his  right  over  it  during  in&ncy  as  personal  pro* 
perty. 

*'  A  lunatic  stands  quite  on  a  different  footing,  as  the  in- 
stant of  a  lucid  interval  he  has  precisely  the  same  powers  of 
disposition  over  one  species  of  property  as  over  the  other,  in 
different  modes  and  forms,  I  admit  The  lord  chancellor, 
acting  under  a  special  commission  from  the  crown,  does  what 
is  for  his  benefit;  taking  the  advice  and  assistance  of  the 
presumptive  next  of  kin  and  heir,  as  to  the  management  of 
the  property  that  may  or  may  not  be  their  own."[l] 

real  estate  inconvenient,  ill-conditioned,  kc  that  it  would  be  for  bis  benefit  so 
to  paj  the  debts  and  keep  together  the  personal  estate,  would  have  no  diffi- 
culty in  making  such  an  application ;  and  so  in  cutting  down  timber  upon  the 
estate,  augmenting  the  personal  property,  it  goes  as  personal  property;  and 
the  di0erent  form  of  disposition  is  not  regarded  when  a  lucid  interval  arrives. 
Upon  these  principles  tliis  sort  of  distinction,  whether  solid  or  not,  is  settied, 
and  I  think  there  is  sufficient  to  maintain  it;  but  if  settled,  I  have  no  inclina- 
tion to  disturb  it." 

[I]  Lord  Coke  enumerates  four  different  classes  of  persons  who  are  deemed 
in  law  to  be  non  eompotea  meniis.  The  first  is  an  idiot  or  fool  natural;  the 
second  is  he  who  was  of  good  and  sound  memory,  and  by  the  visitation  of  God 
has  lost  it;  the  third  is  a  lunatic^  and  sometimes  is  of  good  and  sound  memory, 
and  sometimes  nan  compo$  tnenUa;  and  the  fourth  is  a  wm  oonipo$  maUii  by  hii 
own  act^  as  a  drunkard.    Beveriey's  cats,  4  Co.  B.  124;  Co.  Lltt  347. 
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His  lordship  in  that  case  mentioned  an  instance  of  a  lunatic  Timber  direct- 
seized  ex  parte  jpatema  of  estate  A.  and  ex  parte  mcUerna  of 

Whererer  flt>m  the  nature  of  the  transaction  there  is  not  evidence  of  entire 
good  fiuth,  and  the  contract  or  other  act  is  not  seen  to  be  just  in  itself)  or  for 
the  benefit  of  these  persons,  courts  of  equity  will  set  it  aside,  or  make  it  sub- 
lenrlent  to  their  jnst  rights  and  interestfl.  Where  indeed  a  contract  is  entered 
into  with  good  laith,  and  is  for  the  benefit  of  such  persons,  courts  of  equity 
will  uphold  it  And  if  a  purchase  is  made  in  good  faitli,  without  any  know* 
ledge  of  the  incapacity  and  no  advantage  had  been  taken  of  the  party,  courts 
of  eqoi^  will  not  interfere  to  set  aside  the  contract,  if  injustice  will  thereby  be 
done  to  the  other  side,  and  the  parties  cannot  be  placed  in  the  state  in  which 
they  were  before  the  purchase.     1  Story^s  Eq.  Juris,  sec.  228. 

In  the  management  of  the  lunatic^s  estate,  the  interest  of  the  lunatic  is  more 
regarded  than  the  contingent  interest  of  those  who  may  be  entitled  to  the  suo- 
oession ;  and  the  court,  if  it  be  for  the  interest  of  the  lunatic,  may  direct  real 
estate  to  be  converted  into  personal,  or  personal  into  real  Thus  it  may  direct 
timber  standing  to  be  sold.  Matter  of  Salisbury,  3  Johns.  Ch.  Rep.  347, 
Where  tiie  chancellor  becomes  satisfied  that  a  person  who  has  been  fodft  to 
be  a  lunatic  upon  an  inquisition  issued  out  of  the  court  for  that  purpose,  has 
80  &K  recovered  his  reason  as  to  be  capable  of  disposing  of  his  estate,  by  will, 
with  sense  and  judgment,  he  has  the  power  to  suspend  the  proceedings  against 
such  lunatic  partially,  so  as  to  enable  him  to  make  a  will.  Jn  the  matter  ofBwrr^ 
2  Barb.  Ch.  Rep.  208.  But  the  chancellor  will  direct  such  will  to  be  made 
under  the  superintendence  of  some  proper  officer  of  the  court  in  order  to  guard 
such  a  testator  against  the  immediate  ezerdsd  of  any  undue  or  improper 
influence.    lb. 

The  court  of  chancery,  in  the  exercise  of  its  discretion,  may  authorize  the 
eommittee  of  a  lunatic  to  apply  the  personal  property  for  the  improvement  ot 
unproductive  real  estate,  by  the  erection  of  buildings  thereon,  Ac  In  (he  matter 
o/Lniogstony  9  Paige,  440.  The  court  of  chancery  has  the  power,  out  of  the 
flurplus  income  of  the  estate  of  a  lunatic^  to  provide  for  the  support  of  persons 
not  his  next  of  kin,  and  whom  the  lunatic  is  under  no  legal  obligation  to  sup- 
port, where  it  satis&ctorily  appears  to  the  chancellor  that  the  lunatic  himsclt 
would  have  provided  for  the  support  of  such  persons  had  he  been  of  sound 
mind  In  the  matter  of  Eeeney,  2  Barb.  Ch.  Rep.  326.  (Vide  Craig  &  PhiL 
Rep.  76.  The  court  may  also  make  an  allowance  out  of  the  lunatic's  estate, 
for  the  education  of  persons  whom  he  bad  adopted  as  children  while  he  was  in 
a  sound  state  of  mind.  lb.  And  the  committee  of  the  lunatic  may  be  autho- 
rized to  provide  for  the  keeping  up  of  the  lunatic's  fiunily  establishment,  with 
tiie  same  number  of  domestics  as  had  been  customary  previous  to  the  lunacy ; 
.  and  to  expend  for  that  purpose,  annually,  an  amount  not  exceeding  that  which 
had  been  annually  expended  by  the  lunatic  himselC  befor3  his  lunacy.    lb. 

The  committee  may  also  be  authorized  by  the  court  to  place  at  the  lunatic's 
disposal,  so  long  as  he  is  competent  to  judge  of  the  claims  of  applicants,  small 
turns  of  money  for  purposes  of  charity.  lb.  And  the  court  mny  also  authorize 
the  committee  to  pay  for  the  support  of  the  institutions  of  religion,  in  the  church 
where  the  lunatic  and  his  family  have  been  accustomed  to  worship,  such  sums 
from  time  to  time  as  the  lunatic  may  desire  him  to  pay  for  that  purpose,  not 
exceeding  the  amount  which  the  lunatic  had  been  in  the  habit  of  paying 
annually,  before  his  fitculties  became  impaired.  lb.  But  the  committee  will 
Bot  be  allowed  peraonally  to  expend  any  part  of  the  estate  of  the  lunatic,  for 
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Timber  direct-  estate  B.,  the  latter  being  subject  to  a  mortgage ;  and  timber 
ed  to  be  feUed.  ^^^  ^^^^  j^  having  been  applied  in  discharge  of  a  mortgage 

general  charity  or  objects  of  benevolence,  or  of  piety,  for  which  the  lunatic 
himself  had  not  been  in  the  habit  of  contributing  spedflcally  and  regularly, 
while  he  was  competent  to  manage  his  own  affairs.    Jb. 

Tiie  court  of  chancery  daring  the  continuance  of  the  lunacy,  by  statute,  has 
the  whole  control  of  the  personal  estate  and  ciioses  in  action  of  the  lunatia 
And  it  can  transfer  the  title  to  the  same  by  directing  a  sale  by  the  committee; 
and  it  may  direcc  the  committee  to  release  any  right  of  action  in  relation 
thereto,  as  may  be  equitable  and  just  So  that  when  a  matter  relating  to  the 
personal  estate  of  the  lunatic  has  been  fidrly  litigated  by  the  committee  in  that 
court,  and  decided  against  them,  the  court  may  protect  the  defendant  against 
a  new  suit  by  the  lunatic  or  his  representatives,  although  the  lunatic  was  not 
a  formal  party  to  the  suit  brought  by  his  committee ;  by  directing  the  com* 
mittee  to  transfer  the  property  which  was  in  litigation  to  the  defendant)  at  to 
release  him  from  any  further  daun  on  account  thereo£  Gorham  v.  Gcrham^  8 
Barb.  Ch.  Rep.  24. 

ilMeed  executed  and  delivered  by  one  when  non  compos  may  be  avoided  by 
the  pQrcliaser  during  a  lucid  interval^  tliougli  tlie  vendor  be  still  alive.  Awslb- 
enriiUfe  v.  Ormaby,  1  J.  J.  Marsh.  245.  A  lunatic  makes  a  deed,  and  afterward, 
when  sane,  conveys  the  same  land  to  another  g^ntee.  Though  the  first  deed 
is  not  absolutely  void,  the  subsequent  grantee,  because  of  the  privity  of  con- 
tract between  him  and  tiie  lunatic,  may  avoid  it  Gates  v.  Woodson^  2  Dana^ 
454.  A  deed  made  while  the  grantor  was  a  lunatic,  would  require  a  re-exe> 
cution  when  he  was  of  sound  mind,  to  g^ve  it  validity — if  the  inoompeten<gr 
arose  from  disease  produciog  feebleness  of  intellect  only,  long  aoquiesoeDca 
after  restoration  would  amount  to  a  confirmation.  Jones  ei  oLy.  Evaru^  7 
Dana,  96.  Mental  imbecility  not  amounting  to  absolute  disquaUflcatiiMi,  in- 
duces a  strict  and  vigilant  examination  in  chancery  of  the  contracts  made  by 
one  laboring  under  it,  and  when  coupled  with  g^ross  inadequacy  of  consideiation 
they  constitute  such  evidence  of  ftand  as  may  vacate  a  contract  Cruise  r, 
Christopher's  adm'r.j  5  Dana,  182.  (See  Am.  Ch.  Digest  by  Waterman,  title 
Idiots  and  Lunahcs.)       .  « 

The  feoffment  and  livery  of  a  lunatic  are  not  void  but  voidable;  and  aa  they 
work  a  di vesture  of  liis  seisin,  they  preclude  the  possibility  of  an  escheat  by 
Ills  death ;  because  seisin  must  be  found  at  his  death  as  well  as  fibilure  of  heir^ 
devisees  or  known  kindred ;  and  though  escheats  take  eflfect  in  Penn^lvanii^ 
not  on  principles  of  tenure,  but  by  force  of  our  statutes,  yet  those  statutes 
require  the  decedent  to  have  been  seised  at  his  death.  DesUver's  eshie,  6  B. 
111.  fiutadeedof  bargain  and  sale,  though  by  the  express  words  of  the 
statute,  it  has  the  force  and  effect  of  a  feoffment  and  livery,  "  for  the  puipoae 
of  giving  possession  and  seisin,  and  making  good  the  title  and  aasuranoe,**  is 
not  equivalent  in  all  respects  to  a  feoffment  and  lively;  and  if  executed  by  a 
lunatic  it  is  void.  76.  Therefore,  on  the  trial  of  a  traveive  of  an  inqumitkm  of 
escheat,  evidence  b  admissible  on  the  part  of  the  commonwealth,  to  show  the 
insanity  of  the  deceased,  at  the  time  he  executed  a  deed  of  bargain  and  salsi 
lb. 

When  the  committee  of  a  lunatic,  under  a  decree  of  the  court  for  payment 
of  his  debts,  sell  his  realty,  no  conversion  of  the  surplus  remaining  in  the  hands 
of  the  committee  is  effected,  but  such  surplus  remains  real  estate,  and  is  distri- 
buted as  such  according  to  the  rules  of  descent    See  remarks  of  Coulter,  J.  in 
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xipon  B.  it  was  on  a  question  between  the  heirs  held,  that  A.  Timber  directr 

..r  J  edtobe  felled. 

was  not  to  be  recouped. 

Dyer  y.  CbmeO;  4  Bair,  363.  Uoyd  v.  Ba/rt,  2  id.  473.  It  is  incompetent  for 
the  creditor  of  a  defendant  found  lunatic  by  due  oourse  of  law,  to  issue  and 
levy  an  execution  on  his  personal  property  in  the  hands  of  the  committee 
appointed  by  the  court  of  common  pleas;  the  sole  remedy^  of  such  creditor 
against  the  personal  estate  of  the  lunatic^  found  such  by  inquisition,  in  order  to 
obtsun  payment  for  his  debts,  ia  by  an  application  to  the  court,  who  will  require 
the  committee  to  raise  the  necessary  fhnds  from  the  lunatic's  estate  for  the 
purpose.     EckskeMB  esicUe,  2  P.  L.  J.  13t.    King,  P.  J. 

According  to  the  praotioe  in  lunaqr,  an  ii]yunction  may  issue  on  petition  of 
the  committee  of  the  lunatic  without  biU.  lb.  On  petition  of  the  committee 
of  a  lunatic^  supported  by  special  affidavit,  an  injunction  was  granted  by  the 
court  of  oonunon  pleas  to  restrain  an  execution  creditor  of  the  lunatic  from 
leyying  tm  and  selling  the  personal  esteto  of  the  lunatic  in  the  hands  of  his 
oommittee.  Jb,  The  46tii  section  of  the  act  relating  to  lunatics,  &a,  which 
provides  that  any  writ  for  the  oommencement  of  an  action  against  a  person 
found  lunatic^  shall  be  served  on  the  committee  of  such  person,  and  that 
"  pfooeedings  may  be  theranpon  had  in  like  manner  as  if  service  had  been 
made  on  the  defendant  being  of  sound  mind,'*  will  not  be  considered  to  alter 
the  chancery  principle  that  the  estate  of  a  lunatic  in  the  hands  of  his  committee 
ia  not  to  be  reached,  except  through  petition  to  the  court  having  custody  of 
him;  the  section  merely  operating  to  secure  to  the  creditor  a  right  to  have  his 
demand  ascertained  at  law.    lb, 

A  Innatio^  whose  real  esteto  had  been  sold  by  order  of  the  court,  for  his 
maintenance  and  payment  of  his  debts,  died  inteetate,  unmarried,  and  without 
issue,  &ther  or  mother,  brother  or  sister  of  the  whole  blood,  un<de  or  aunt,  but 
leaving  to  survive  him,  three  brothers  and  a  sister  of  the  half  blood,  children 
of  his  mother  by  a  second  maniage^  and  ten  cousins,  children  of  deceased 
paternal  uncks.  The  half-brothers  and  sisters  were  of  the  blood  of  the  intes* 
tate  through  his  mother,  who  was  a  descendant  of  the  paternal  great-grand- 
father of  the  intestate  and  his  oousins,  the  common  ancestor  from  whom  the 
intestate  remotely  derived  a  part  of  the  estate  by  descent  devise  or  gift,  and 
who  was  also  related  by  blood  to  the  inteetote's  grand&ther,  fi^m  whom  ano- 
ther portion  of  the  estate  was  remotely  derived  by  devise  and  descent ;  the 
persons  last  seised  thereof  immediately  before  the  intestete  having  been  his 
lather  and  a  paternal  unde,  who  died  intestete.  At  the  time  of  tiie  death  of 
the  intestete,  an  unexpended  balance  of  the  fund  made  by  the  sale  of  his  real 
estete,  remained  m  the  hands  of  his  committee.  Held,  first,  that  this  balance 
was  to  be  regarded  as  land  for  the  purposes  of  dis^bution;  and  second,  that 
the  faalf-bro&era  and  skter  were  entitled  to  it  m  equal  portions,  in  preference 
to  the  oouaina    Sar^s  Agpeai,  8  Banr,  82. 
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♦CHAPTER  XI. 

OP  INJUNCTIONS  TO  STAY  PURPBBSTURES  AND  NUI- 
SANCES. [1] 

to  rtir^'"       The  jurisdiction  of  courts  of  equity,  in  cases  of  purpres- 
prestures.        ture  and  nuisance,  thougli  not  very  frequently  exercised,  is 
undoubted.     It  is  founded  on  the  right  to  restrain  the  exer- 
cise or  the  erection  of  that,  from  which  irreparable  damage 
to  individuals,  or  great  public  injury  would  ensue.(a)  [2] 

(a)  3  Atk.  751.    Rodos.  Tr.  117. 

[1]  A  oommon  nuisance,  says  Hawkins,  seems  to  be  an  offence  against  the 
public^  either  by  doing  a  thing  which  tonds  to  the  annoyance  of  all  the  king's 
sabjects,  or  by  neglecting  to  do  a  thing  which  the  common  good  requires. 
The  People  v.  The  CorporaUon  of  Albany ^  11  Wen.  539.  Taimar  v.  Trustees  of 
the  Village  ofAUnan,  5  Hill,  121. 

The  tonn  "nuisance"  signifies  anything  that  causes  hurt,  inconvenience, 
damage  or  annoyance.  The  rule  of  the  oommon  law  is  that  of  the  civil  law, 
*^sic  uiere  tuo  tit  alienum  non  IcBdas." 

Nuisances  are  of  two  kinds,  viz.  public  or  private  nuisance ;  public  or  oom- 
mon nuisances  affect  the  public,  and  are  an  annoyance  to  all  the  king's  sub- 
jects ;  and  private  nuisances  which  merely  hurt  or  annoy  the  lands,  tenements 
or  hereditaments  of  another.  The  latter  are  only  remediable  by  civil  proceed- 
ings ;  but  the  former,  as  they  annoy  the  whole  coomiunity  in  general,  and  not 
merely  some  particular  persons,  are  punishable  by  indictment,  and  are  not  the 
subject  of  a  civil  suit  It  would  be  unreasonable  to  multiply  actions  by  giving 
every  man  a  separate  right  of  action,  for  what  damnifies  him  in  common  only 
with  the  rest  of  his  fellow-subjects.*  AldrecPs  oasej  0  Ck>.  59,  a. ;  WUkams'  case^ 
6  ib.  73. 

[2]  The  court  will  interfere,  by  injunction,  to  suppress  the  oommission  or  con- 
tinuance of  a  nuisance.  Nuisances  are  of  two  kinds, — ^thoae  which  are  ii^u- 
nous  to  the  public  at  large,  and  those  which  are  injurious  to  the  rights  and 
interests  of  private  persona 

With  regard  to  public  nuisances,  the  jurisdiction  seems  to  be  of  very  ancient 
date,  and  to  be  founded  on  the  irreparable  damage  to  individuals  or  the  great 
public  injury  which  is  likely  to  ensue.  The  jurisdiction  is  applicable  not  only 
to  nuisances  strictly  so  called,  but  also  to  ptMyresiures,  2d  Inst  38,  272 ; 
Harg.  Law.  Tracts,  84,  87. 

In  cases  of  pu/rpresiure  the  remedy  is  either  by  information  for  an  intrusion 
at  the  common  law,  or  by  information  in  equity  at  the  suit  of  the  attorney- 
general.  The  consequence  of  a  judgment  at  common  law  being  the  abate- 
ment of  the  erection  or  grievance  complained  o^  whether  it  is  or  is  not  a 
nuisance ;  whilst  upon  an  information  m  equity,  where  tho  trespass  does  not 
produce  any  public  injury,  the  court  may  diiect  an  inquiry  whether  it  is  most 
beneficial  to  the  crown  to  abate  the  purpresturef  or  to  suffer  the  erection  to 
remain  and  be  assessed  as  a  part  of  the  legal  revenue.    Atty,-  Chn,  v.  Ei^ardSf 
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Purpresture^  or  more  properly  pourpresture,  is  derived  firom  Of  injunctiona 
the  French  word  pourprise^  and,  according  to  Lord  Coke,  ^T^^r&^^' 

2  Anst.  603 ;  Atty.-Gm.  v.  Johnson,  2  J.  WH.  6*1 ;  Bex  y.  Earl  Grosvenor,  Purpresture. 
Starkie's  N.  P. 

Iq  cases  of  public  nuisances,  properly  so  called,  an  indictment  lies  to  abate 
and  to  prosecute  the  offender;  but  an  information  will  also  lie  in  equity  to 
stop  the  mischief  and  to  restrain  the  continuance  of  it  Mayor  of  London  y. 
JBbfl;  6  Ves.  129;  AUy.-Gm,  v.  Nichci,  16  Yes.  338.  Thus  Lord  Cottenham 
held,  that  there  was  a  clear  jurisdiction  in  a  court  of  equity,  to  restrain  the 
magistrates  of  a  county  from  doing  that  which  would  have  been  a  nuisance  to 
a  public  road.     AUy.-Gm,  y.  Forbes^  2  &  M.  C.  124. 

As  a  general  rule,  a  suit  of  this  kind  should  be  instituted  by  the  attorney- 
general,  or,  at  all  Events,  he  should  be  a  party  to  it,  unless  the  individual 
injuiy  is  distinct  from  that  which  is  done  to  the  public  at  large.  In  that  case, 
but  in  that  case  only,  the  persons  injured  have  a  special  right,  in  respect  of 
which  they  are  entitled  to  apply.-  Baines  v.  Baker,  Amb.  158 ;  AUy.-Gtn.  v. 
Cltanjer,  18  Yes.  211 ;  Spencer  y.TheL.&  B.  Railway  Company,  18  Sim.  193  ; 
Sampson  v.  Smith,  ib.  272.  Wherefore,  in  information  and  proceedings  in 
cases  of  public  nuisance,  tlie  ordinary  course  is  for  the  attorney-general  to 
take  on  himself  to  sue  as  representing  the  public;  but  it  is  equally  certain  that 
individuals  who  conceive  themselves  aggrieved  may  come  forward  and  ask  the 
assistance  of  the  court  to  prevent  a  public  nuisance  from  which  they  have 
individually  sustained  damage.    Atiy.-Gen.  v.  Forbes,  2  M.  A  C.  123. 

With  regard  to  private  nuisances,  the  court  will  interfere  by  way  of  injunc- 
tion where  the  mischief  is  irreparable.  The  general  ground  of  its  interference 
is  that  sort  of  material  injury  to  property  or  health  requiring  the  application 
to  prevent  as  well  as  remedy  an  evil  for  which  damages,  more  or  less,  would 
be  given  in  an  action  at  law.  AUy.-Gen.  v.  Nicfwl,  16  Yes.  343.  It  is  not 
evoTy  case  that  would  Aimish  a  right  of  action  against  a  party  which  would 
justify  the  interposition  of  the  court  of  equity  to  redress  the  mischief  or  remove 
the  annoyance.  But  there  must  be  such  an  injury  as  from  its  nature  is  not 
susceptible  of  being  adequately  compensated  for  by  damages,  or  such  as,  from 
its  long  continuance,  occasions  a  constantly  recurring  grievance  whidi  cannot 
be  otherwise  prevented  but  by  an  injunction.  Fishmongers^  Company  v.  JBl  /. 
Company,  1  Dick.  163;  AUy.-Gen.  v.  Kichol,  vbi  supra.  Thus  it  has  been 
said  that  eYerj  common  trespass  or  a  mere  diminution  of  the  value  of  the 
premises  is  not  a  ground  for  an  injunction ;  but,  if  the  trespass  continue  so 
bug  as  to  become  a  nuisance,  or  if  the  diminution  of  the  value  of  the  premises 
amount  to  irreparable  mischief,  then  the  court  will  undoubtedly  interfere. 
Couiaon  v.  White,  2  Atk.  21 ;  and  see  Atty.-Gen,  v.  Nichol,  16  Yes.  342.  The 
ordinary  instances  in  which  the  court  exercises  this  jurisdiction  occur  where  it 
is  called  upon  to  restrain  a  party  from  building  so  near  the  plointifT's  bouse  as 
to  daricen  his  ancient  lights.  Byder  v.  Bentham,  1  Yes.  543 ;  Back  v.  Stacy, 
2  Buss.  121 ;  E.  1  Company  v.  Vijtcent,  2  Atk.  83.  Injunctions  have  also 
been  granted  to  stop  ^o  diversion  of  water-courses,  and  to  prevent  the  pulling 
down  of  banks  of  rivers,  whereby  the  plaintiff  is  exposed  to  inundations  from 
wfaidi  the  banks  had  protected  him.  Eobinson  v.  Lord  Byron,  1  Bro.  C.  C* 
688,  [Ferldna'  ed.  notes;]  Lane  v.  Newdigate,  10  Yes.  194,  [Sumner's  ed. 
notes  (a)  and  (&,)  and  cases  cited ;]    ChaOc  v.  Wyatt,  3  Mer.  688. 

Lord  Cottenham  had,  upon  several  occasions,  to  investigate  the  nature  of 
the  jurisdiction  of  a  court  of  equity  in  cases  of  this  description,  where  a  party 
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Of  ixijunctioitf  signifies  a  close  or  enclosure,  that  is,  when  one  encroacheth, 
preetiwi"'  ^^^  makes  that  several  to  himself  which  ought  to  be  com- 
mies in  respect  of  an  alleged  ii^JQiy  to  his  legal  rights.  In  such  casesi  it  seems 
that  4rhen  an  injunction  is  granted,  the  court  proceeds  solely  upon  the  prin- 
ciple of  preserving  property  untQ  a  legal  dedaon  on  the  rights  can  be  had. 
In  order  to  entitle  the  plaintiff  to  such  an  interference  for  the  purpose  of  ]^t>- 
tecting  his  property,  x>ending  the  decision  of  his  legal  title,  he  must  show,  at 
least  a  strong  prima  facie  case  in  support  of  the  title  which  he  asserts,  and 
it  is  also  necessary  for  him  to  show  that  he  has  not  been  guilty  of  any  impro- 
per delay  in  applying  for  the  interposition  of  the  court,  not  acquiescence  in  the 
sense  of  conferring  a  right  on  another  party,  but  acquiescence  in  the  sense 
of  depriving  him  of  the  right  to  the  interference  of  a  court  of  equity. 
The  court  has  then  to  consider  the  degree  of  inconvenience  and  expense  to 
which  granting  the  injunction,  would  subject  the  defendant  in  the  event  of  his 
being  in  the  right ;  and,  on  the  other  hand,  the  nature  of  the  injury  which  the 
plaintiff  may  sustain  in  the  event  of  his  complaint  turning  out  to  be  well 
founded,  and  the  court  refusing  to  interfere,  pending  the  decision  of  the  ques- 
tion at  law ;  and  thus  balancing  the  question  between  the  two  parties,  and  the 
extent  of  inconvenience  likely  to  be  incurred  on  the  one  side  and  on  the  other, 
the  court  must  exercise  its  discretion  whether  the  injunction  should  be  granted 
or  withheld,  {Hinion  v.  Earl  of  Granville^  Cr.  k,  Ph.  283 ;)  should  the  court  in 
the  exercise  of  this  discretion  determine,  upon  granting  the  injunction,  it  will 
in  all  cases,  where  the  legal  title  is  disputed,  put  the  parties  in  the  position  of 
speedily  obtaining  a  decision  at  law  upon  their  right ;  and  whether  the  parties 
themselves  apply  for  it  or  not,  it  is  a  fundamental  objection  to  an  order  for  an 
injunction  in  a  case  of  this  kind,  if  it  is  made  without  some  provision  for  put- 
ting the  question  in  a  course  of  legal  investigation.  JSarman  v.  Jones^  Cr.  k 
Ph.  299 ;  Sanster  v.  Foster^  Cr.  &  Ph.  302.  Moreover,  when  the  court  has 
thus  interfered  by  granting  an  injunction,  and  put  the  plaintiff  upon  the  terms 
of  bringing  an  action  to  decide  his  legal  rights  against  the  defendant,  the  court 
will  deprive  the  plaintiff  of  the  benefit  of  this  injunction,  if  he  is  unnecessarily 
dilatory  in  proceeding  with  the  action,  and  the  defendant  has  not  been  a  party 
to  the  delay.    Bickford  v.  StewJces,  4  M.  &  C.  498. 

The  remedies  at  law  in  cases  of  nuisance  are  by  indictment  or  action,  accord- 
ing as  the  conduct  complained  of  is  productive  of  a  public  or  of  a  private  in- 
jury. A  public  nuisanc  e  being  the  subject  of  criminal  jurisdiction,  this  court 
has  originally  no  power  to  interfere  upon  the  indictment ;  (18  Ves.  220,)  but 
it  will  now  interpose.  In  some  cases,  where  the  question  raised  is  of  a  civil  na- 
ture, though  it  might  be  made  the  subject  of  a  criminal  prosecution.  Ibid, 
219,  220.  It  is  unnecessary  to  refer  more  particularly  to  the  different  manner 
of  proceeding  adopted  according  as  it  is  instituted  on  the  part  of  the  public, 
(see  Attorney' General  v.  Cleaver^  18  Ves.  211 ;)  or  of  a  private  person  for  the 
individual  injury,  (19  Yea  622,)  as  the  instances  of  this  court's  interference 
upon  the  subject  of  nuisance  are  confined  and  rare.  18  Yes.  21*7.  This  court, 
it  may,  however,  be  observed,  is  not  influenced  in  this  respect  by  the  appre- 
hensions of  mankind,  though  never  so  reasonable ;  but  by  the  fact  of  the  case 
being  one  of  nuisance  at  law.  3  Atk.  671 ;  see  Duke  of  Grafton  v.  HiOiard, 
cited  18  Yes.  219 ;  Anon,  3  Atk.  TSO;  S.  C.  under  title  Baines  v.  Baker,  Ambl. 
168;  Mayor  of  London  v.  BoU^  6  Yea  129  j  AUomey-Oenerai  v.  Cleaver,  18 
Yes.  211. 

The  foundation  of  this  oourt^s  Jurisdiction  on  the  subject  of  nuisance  is  the 
probability  of  irreparable  mischi^  (Dick.  164;  19  Yea  623  ;  2  Swust  836,) 
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mon  to  man j.(a)    It  is  laid  down  by  all  the  old  writeis,  that  Of  injanctfoitf 
it  might  be  committed  either  against  the  king,  the  lord  of  pn^tiue&^* 

(a)  2  Inst  38. 

that  sort  of  material  injurj  by  one  to  the  oomiGbrt  of  another  which  requires  the 
application  of  a  power  to  prevent,  as  well  as  to  remedy  the  evil :  (16  Yes.  342 ; 
Loird  KQmoreiy  y,  Thadceray,  cited  2  Bro.  C.  G.  66 ;  Earl  of  Batkunt  v.  BuT' 
den,  2  Bro.  G.  0.  64;  AUomey- General  y.  Ifkhol,  10  Yes.  338,)  and  hence  it 
will  not  interpose  its  anthority  where  the  injury  will  admit  of  pecuniary  com- 
pensstioo.    2  Bro.  G.  0.  66. 

On  this  sabject,  ICr.  Story  says :  "  The  ground  of  this  jurisdiction  of  courts 
of  equity  in  cases  of  purpresture,  as  well  as  of  public  nuisances,  undoubtedly 
is,  tiieir  ability  to  give  a  more  complete  and  perfect  remedy,  thaif  is  attainable 
at  law,  in  order  to  prevent  irreparable  miscfaiei;  and  also  to  suppress  oppres- 
sive and  vexatious  litigations.  Mitf.  Eq.  PL  by  Jeremy,  144,  146 ;  AUomey- 
General  v.  Johnaon^  2  Wilson  Gfa.  R.  101,  102.  In  the  first  place  they  can  in- 
terpose, where  the  courts  of  law  cannot,  to  restrain  and  prevent  such  nuisances, 
which  are  threatened  or  are  in  progreas^  as  well  as  to  abate  those  already  ex- 
isting. AUcrney-Genand  v.  Johnson,  2  Wilson,  Gh.  B.  101,  102.  In  the  next 
place,  by  a  perpetual  injunction,  the  remedy  is  made  complete  through  all 
future  time ;  whereas^  an  information  or  indictment  at  the  common  law  can 
only  cUspoee  of  the  present  nuisance ;  and  for  lUture  acts  new  prosecutions 
must  be  brought  In  the  next  {daoe,  the  remedial  justice  in  equity  may  be 
prompt  and  immediate,  before  irreparable  mischief  is  done ;  whereas,  at  law, 
nothing  can  be  done,  except  after  a  trial,  and  upon  the  award  of  judgment 
In  the  next  place,  a  court  of  equity  will  not  only  interfere  upon  the  informa- 
tion of  the  attorney-general,  but  also  upon  the  application  of  private  parties, 
directly  affected  by  the  nuisance ;  whereas  at  law,  in  many  cases  the  remedy 
is,  or  may  be,  solely  through  the  instrumentality  of  the  attorney-general. 

But  in  all  cases  of  this  sort,  courts  of  equity  will  grant  an  injunction  to  re- 
strain a  pnbhc  nuisance,  only  in  cases  where  the  ihct  is  clearly  made  out  upon 
determinate  and  satisfoctory  evidence.  For  if  the  evidence  be  conflicting,  and 
the  injury  to  the  public  doubtful,  that  alone  will  constitute  a  ground  for  with- 
holdmg  this  extraordinary  interposition.  Earl  of  Bipon  v.  Eobart,  1  Gooper, 
SeL  Gas.  333 ;  S.  0.  3  Myhie  ^  Keen,  169.  And,  indeed,  the  same  doctrine 
is  equally  applicable  to  cases  of  private  nuisance.  Ibid ;  Mart  v.  Mayor  ef 
Albany,  3  Paige,  R.  210,  213.  But  when  private  Individuals  suffer  an  injury 
quite  distinct  from  that  of  the  public  in  geuenJ,  in  consequence  of  a  public 
nuisance,  tbey'will  be  entitled  to  an  injunction  and  relief  in  equity,  which  may 
thus  compel  the  wrong-doer  to  take  active  measures  against  allowing  the  injury 
to  continua  Spencer  v.  London  and  Birmingham  Baihoay  Company,  8  Sim. 
R.  193 ;  CaUin  v.  Valentine,  9  Paige,  R.  676.  See  Sampson  v.  Smith,  8  Km. 
R.  272. 

In  regard  to  private  nuisances,  the  interference  of  courts  of  equity  by  way 
of  injunction  is  undoubtedly  founded  upon  the  ground  of  restraining  irreparable 
mifldiieC  or  of  suppressing  oppreasive  and  interminable  litigation,  or  of  pre- 
venting multiplicity  of  suits.  Hitf.  Sq.  PL  by  Jeremy,  144,  146 ;  Jeremy  on 
Bq.  Juriad.  B.  3,  dh.  2,  §  1,  p.  309.  It  is  not  every  case  which  will  furnish  a 
right  of  action  against  a  party  for  a  nuisance^  which  will  justify  the  interpo- 
sition of  courts  of  equity  to  redress  the  injury,  or  to  remove  the  annoyance. 
But  there  most  be  such  an  iiguiy  as  from  its  nature  is  not  susceptible  of  being 
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Of  iiyunrtjons  the  fee,  or  any  other  subject  ;(a)  but  in  its  common  accepta- 
pr^tw^      tion,  it  is  at  present  understood  to  mean  any  encroachment 

(a)  Skene,  verbo  Pourprestur^,  and  see  the  reference  in  Mr.  Beames'  note  to 
Glanville,  lib.  9,  a  II,  p.  239. 

adequately  compensated  by  damages  at  law,  or  saoh  as  from  its  continuance 
or  permanent  mischief  must  occasion  a  constantly  recurring  grievance,  which 
cannot  be  otherwise  prevented,  but  by  an  iiigunction.  Fi^tmonger^  Otmytany 
V.  East  India  Chmpamy,  I  Dick.  163,  164 ;  Attomsy-ffeneral  v.  Nicholt  I^  Vea. 
342 ;  Corporation  of  New  York  v.  McgpeSj  6  John.  Ch.  R  46 ;  Mdkawk  and 
Sudeon  BaHroad  Company  v.  Aridierj  6  Paige,  B.  83.  Thus,  it  has  been  said, 
that  every  common  trespass  is  not  a  foundation  for  an  injunction,  where  it  is 
only  contingent,  fugitive  or  temporary.  But  if  it  is  continued  so  long  as  to 
become  a  nuisance,  in  such  case  an  ix^unctlon  ought  to  be  granted,  to  restram 
the  person  from  committing  it  CoiUgon  v.  WTUUt  3  Atk.  21.  So^  a  mere 
diminution  of  the  value  of  property  by  the  nuisance,  without  irreparable  mis- 
chief, will  not  furnish  any  foundation  for  equitable  relief  AUomey-ffenerai  v. 
Nichol,  16  Yes.  342 ;  Wynstanley  y.  Lee,  2  Swanst  R  336;  Earl  of  Bipon  v. 
Sobart,  3  Myhie  &  Keen,  169 ;  S.  G.  1  Cooper,  SeL  Ca&  333. 

On  the  other  hand,  where  the  ii\jury  is  irreparable^  as,  where  loss  of  health, 
loss  of  trade,  destruction  of  the  means  of  subsistence  or  permanent  min  to 
property,  may  or  will  ensue  from  the  wrongful  act  or  erection ;  in  every  tntik 
case  courts  of  equity  will  interfere  by  izqunction,  in  f\irtheranoe  of  justice  and 
the  violated  rights  of  the  party.  Wynstanley  v.  Lee,  2  Swanst  R.  335 ;  Attor- 
ney-general  v.  Niehol,  16  Yes.  342 ;  Cherrington  v.  Ahaey,  2  Yem.  646;  Earl 
Baihuret  v.  Burden,  2  Bro.  Ch.  R.  64;  NiUbroum  v.  Thamion,  10  Yes.  163; 
Mohawk  di  Hudson  BaOroad  Company  v.  Artcher,  6  Paige,  L.  83.  Thus,  for 
example,  where  a  party  builds  so  near  the  house  of  another  party  as  to  darken 
his  windows,  against  the  dear  rights  of  the  latter,  either  by  contract,  or  by 
ancient  possession,  courts  of  equity  will  interfere  by  injunction  to  prevent 
nuisance,  as  well  as  to  remedy  it,  if  already  done,  although  an  action  for 
damages  would  lie  at  law;  for  the  latter  can  in  no  just  sense  be  deemed 
an  adequate  relief  in  sucha  case.  Ibid;  Back  v.  Stacy,  2  Buss.  R.  121 ;  Post^  § 
927.  The  injury  is  material,  and  operates  daily  to  destroy  or  diminish  the 
comfort  and  use  of  the  neighboring  house ;  and  the  remedy  by  a  multiplicity  of 
actions,  for  the  continuance  of  it,  would  fbmish  no  substantial  compensation. 

The  same  rule  will  apply  to  cases,  where  blocks  of  buildings  have  been 
erected,  with  particular  covenants  respecting  tiie  enjoyment  thereof  and  the 
erection  of  livery  stables,  slaughter-housee^  glue  fiictory,  and  other  q)ecial 
privileges  or  inconveniences ;  for  in  such  cases,  each  purchaser  or  owner  of  one 
of  the  block  will  be  entitled  to  an  injunction  to  prevent  the  breach,  and  to  en- 
force  the  observance  of  such  covenants,  since  they  are  for  the  mutual  benefit 
and  protection  of  ail  the  owners  and  purchasers  in  the  block.  Barrow  v. 
Biehards,  8  Paige,  R.  361 ;  Duke  of  Bedford  v.  TU  Trustees  of  the  British  Mu- 
seum, 2  Sugden  on  Vendors,  Appx.  p.  361  (9th  edit ;)  S.  a  cited  8  Paige^  R. 
354.  See  Wmams  v.  Earl  of  Jersey,  1  Craig  k  PhUips,  R.  91 ;  Ante,  §  729 ; 
Post,  §  959,  a. 

In  the  case  of  Atty.  GenL  v.  Forbes,  2  Mylne  k  Craig,  129,  130,  the  court 
say:  "  With  reQ)ect  to  the  question  of  jurisdiction,  it  was  broadly  asserted, 
that  an  application  to  this  court  to  prevent  a  nuisance  to  a  pubho  road,  was 
never  heard  of.    A  littie  research,  however,  would  have  found  many  such  in- 
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upon  the  king,  either  upon  part  of  the  demesne  lands,  or  in  Of  injunctiona 
the  highways,  riyeis,  harbors  or  street8.(a)  [3]  preatLwH^ 

(a)  2  Inst  38,  2T2.  Spolm.  Gloss.  Fimrpresture.  Hale  de  Fortibus  Maris. 
Hiui;.  Law  Tr.  84, 

8taDoe&  Manjr  cases  might  have  been  produced,  in  which  the  court  has  inters 
finned  to  prerent  nuisances  to  public  rivers  and  to  public  harbors.  And  the 
court  of  exchequer,  as  well  as  this  court,  acting  as  a  court  of  equity,  has  a  well- 
established  jurisdiction,  upon  a  proceeding  by  way  of  information,  to  prevent 
nuisanoes  to  publio  harbors  and  public  roads ;  and  in  short,  generally,  to  pre- 
vent public  nuisances.  In  Baz  v.  AUen,  this  court  interfered  to  stay  the  pro- 
ceedings of  parties,  whose  Jurisdiction  is  quite  as  high  as  that  of  the  court  of 
quarter  sessions  over  bridges^  namely,  the  oommisaionera  of  sewers.  Tboso 
commisaionerB  possess  a  Jmisdictton  founded  on  acts  of  parliament,  and  they 
have  a  right  within  the  due  Hmits  of  their  authority,  to  do  all  necessary  acts 
in  the  execution  of  their  ftmctiona.  Nevertheless,  if  they  so  execute  what 
they  conceive  to  be  their  duty,  as  to  create  or  occasion  a  public  nuisance,  this 
court  has  an  undoubted  right  to  interpose.  The  same  question,  occurred  in 
Kerristm  v.  J^parroWy  before  Lord  Eldon  in  which  his  lordship,  under  the  cir- 
cumstances of  the  case^  considered,  that  he  ought  not  to  interfere ;  but  the 
jurisdiction  of  the  court  was  not  there  denied  or  disputed.  In  AUomey-ffeneral 
V.  JohnBoUf  the  objection  to  the  jurisdiction  was  attempted  to  be  raised.  The 
defendants  in  that  case,  the  corporation  of  the  city  of  London,  were  authorized 
by  act  of  parliament  to  do  what  was  necessary  to  be  done  in  the  exercise 
of  their  dn^,  as  conservators  of  the  river  Thames.  But,  in  that  particular  in- 
stance, they  had  assumed  to  themselves  a  right  to  carry  on,  or  sanction  opera- 
tions, which  created  a  nuisance  to  the  king's  subjects ;  and  the  court  accord- 
ingly interfeied  to  prevent  them  from  so  exercising  their  undoubted  legal 
powera  To  say  that  this  oourt^  when  it  interferes  in  such  a  case,  is  acting  as 
a  court  of  appeal  from  the  court  of  quarter  sessions,  is  anything  but  a  correct 
representation  of  the  &ct  The  jurisdiction  is  exercised,  not  for  the  purpose 
of  oveiTuling  the  power  of  others,  by  way  of  appeal  from  their  authority,  but 
for  the  purpose  of  exerting  a  salutary  oontrol  over  all,  for  the  protection  or  the 
public" 

A  court  of  equity  ought  not  to  interpose  in  the  case  of  a  nuisance,  except, 
where  the  law  would  not  afford  an  immediate  nor  an  adequate  remedy  until 
an  irreparable  injury  might  be  done.  (Ch.  Taylor.)  Wingfield  v.  Orenshavf^ 
4  Hen.  k  Mun£  474.  A  partial  obstruction  of  a  public  highway  is  an  abate- 
able  nuisanoa    JHnm/eU  v.  Bakridge,  6  Muni:  308. 

A  court  of  record  will  not  correct  abuses  merely  public,  and  therefore  will 
not  interfere  to  prevent  a  public  nuisance,  unless  the  x>arty  asking  its  aid  can 
show  that  some  pr»ua(8  ii^ury  is  actually  sustained,  or  justly  apprehended  by 
him.    Beueridffe  v.  Laceyj  3  Rand.  63. 

[3]  Every  thorough&re  which  is  used  by  the  public^  and  is  common  to  aU  the 
people  of  the  state,  is  a  highway,  whetlier  it  be  a  carriageway,  a  horseway,  a 
footway,  or  a  navigable  river.  (8  Kent,  432.)  The  owners  of  the  land,  on 
eadi  side,  go  to  the  centre  of  the  road  or  river,  and  they  have  the  exduttve 
ri^t  to  the  soil,  subject  to  the  right  of  passage  to  the  public;  so  that  a  con- 
veyance of  land  bounded  on  a  public  highway,  carries  with  it  the  fee  to  the 
centre  of  the  road.  (Id.  432,  433.)  It  is,  however,  competent  for  the  owner 
of  a  farm  or  lot^  having  one  or  moro  of  its  sides  on  a  publio  highway,  to  bound 
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Of  injunctionfl       The  remedy  for  this  species  of  injury  is  either  by  informa- 
to  Btay  pnr-      ^^^j^  ^f  intrusion  at  common  law,  or  by  information  at  the 

presturea. 

it  by  express  teims,  on  the  side  or  edge  of  the  highway,  so  as  to  rebat  the 
presumption  of  law,  and  thereby  reserve  to  himself  his  fee  in  the  highway. 
He  may  convey  the  adjoining  land  without  the  soil  under  the  highway,  or  the 
soil  under  the  highway,  without  the  adjoining  land.  So  alao^  it  is  oompetent 
for  the  owner  of  land,  on  a  river,  to  sell  his  upland  to  the  top  or  edge  of  the 
bank  of  the  river,  and  to  reserve  the  stream  and  flats  below  high  water  mark^ 
if  he  does  it  by  specific  boundaries.  The  purohaaer,  in  sod)  a  case,  takes  the 
bank  of  the  river  as  it  is,  or  may,  thereafter,  be  by  alluvion  or  decrease  of  the 
flow  of  the  river,  subject  to  the  common  incidents  which  may  diminish  or 
increase  the  extent  of  his  boundaries.  The  owner  may  also  convey  the  bed  of 
a  stream,  separate  from  the  lands  which  bound  it    Id, 

The  public  acquire  no  more  than  a  right  of  way  in  a  pubUo  thoroughfare^  with 
the  powers  and  privileges  incident  to  that  right,  sudli  as  digging  the  soil,  aod 
t  using  the  timber  and  other  materials,  found  within  the  space  of  the  road,  in  a 
reasonable  manner,  for  the  purpose  of  making  and  repairing  the  road  and  its 
bridges.  The  right  of  way  in  the  public,  over  the  land  of  an  individual,  does 
not  extinguish  his  title.  When,  therefore,  the  road  is  disoontinaed  or  aban- 
doned, the  entire  and  exclusive  enjoyment  reverts  to  the  proprietor  of  the  soiL 
(15  J.  R.  463.) 

The  owner  of  land  bordering  on  a  highway  may  maiittain  an  action  against 
another,  for  any  use  of  the  road,  except  for  the  purpose  of  travelling;  as  for 
cutting  timber,  digging  in  the  soil,  piling  boards,  or  any  other  exdosive  appro- 
priation of  the  soil.    (1  R.  S.  638,  sea  131.) 

Highways  are  regarded  in  our  law  merely  as  easements.  Ttie  public  acquire 
no  more  than  a  right  of  way,  with  the  powers  and  privileges  incident  to  thai 
right,  such  as  digging  the  soil  and  using  the  timber  and  otiier  materials  found 
within  the  space  of  the  road,  in  a  reasonable  manner  for  the  purpose  of  making 
and  repairing  the  road  and  its  bridges.  When  the  aoTereign  imposes  a  right  of 
way  upon  the  land  of  an  individual  the  title  of  the  former  owner^is  not  extin* 
guished ;  but  is  so  qualified  that  it  can  only  be  employsd  subject  to  that  ease- 
ment The  former  proi^ietor  still  retains  his  exalnsiTe  right  in  afl  mines, 
quarries,  springs  of  water,  timber  and  earth,  for  every  purpose  not  incompatiUe 
«with  the  public  right  of  way.  The  person  in  whom  the  fee  of  the  road  is,  may 
maintain  trespass  or  ejectment  or  waste.  1  Burr.  14S.  3  Str.  1004.  1 
Wil&  107.  6  East,  164.  2  John.  363.  6  MassL  R.  464.  But  when  the 
sovereign  chooses  to  discontinue  or  abandon  the  right  of  way,  the  entire 
and  exclusive  enjoyment  reverts  to  the  proprietor  of  the  soiL"  16  John.  463, 
per  Flatty  J.  Yid.  also  1  B.  &  621,  §  131.  As  to  what  constitutee  a  high- 
way and  when  it  shall  cease  or  be  discontinued,  vid.  1  R.  Sw  617,  §  103,  104. 
7  John.  106.  2  id.  424.  3  Gaines',  307.  10  John.  236.  17  id.  277.  2  PhO. 
Bv.  N.  Y.  ed.  of  1839,  196,  196,  and  notes  there  referred  ta  Vid.  also  Oowen 
&  Hill's  Notes  to  Phil  Ev.  373  to  374.  As  to  other  easements,  vid.  id.  371  to 
373,  267,  376,  376  to  386. 

The  public  have^  at  common  law,  a  right  to  navigate  over  every  part  of  a 
common  navigable  river,  and  in  England  even  the  crown  has  no  right  to 
interim  with  the  channels  of  public  navigable  rivers.  But  grants  of  land, 
bounded  on  rivers,  or  upon  the  margins  of  tha  same^  or  akwig  the  aame^  above 
tide-water,  carry  the  exchudve  right  and  title  of  the  grantee  to  tho  cen^  of 
th.e  stream,  unless  the  terms  of  the  grant  dearly  denote  tiie  intention  to  stop 


suit  of  the  attorney-general,  in  *equity.[l]     In  case  of  a  OflnjuBctioM 
judgment  upon  an  information  of  intrusion,  the  erection  com-  piitiJJe!*^ 

at  ffae  edge  or  margin  of  the  riirer ;  and  the  pnblic,  in  cases  where  the  liver  is  navi- 
gable  fi>r  boats  and  rafts,  have  an  easement  therein,  or  a  right  of  passage  subject 
to  theJuapubUcuTTif  as  a  pnblic  highway.  The  profirietors  of  the  adjoining  banks 
have  a  right  to  use  the  land  and  water  of  the  river,  as  regards  the  public,  in  any 
way  not  inconsistent  with  the  easement ;  and  neitlier  the  state,  nor  any  other  in- 
dividual, has  the  right  to  divert  the  stream,  and  render  it  less  uselUl  to  the  owners 
of  the  soil*  It  would  require  an  express  exception  in  the  grant,  or  some  clear 
and  unequivocal  declaration,  or  certain  and  immemorial  usage,  to  limit  the  title 
of  the  owner,  in  such  cases,  to  the  edge  of  the  river.  Where  a  stream  Is  used 
in  a  grant  as  a  boundary  or  monument,  it  is  used  as  an  entirety  to  the  oentre 
of  it,  and  to  that  extent  the  fee  passes.  Fnrna  faciei  said  the  vice-chanoellor 
of  England,  the  proprietors  of  each  bank  of  a  stream  is  the  proprietor  of  half 
the  land  covered  by  the  stream.  If  the  same  person  be  the  owner  of  the 
lands  on  both  sides  of  the  river,  he  owns  the  whole  river  to  the  extent  of  the 
length  of  his  lands  upon  it  If  a  fresh  water  river,  running  between  the  lands 
of  separate  ownerSf  insensibly  gains  on  one  side  or  the  other,  the  title  of  each 
oontinues  to  go  oii  ftum  medium  aqwA;  but  if  the  alteration  be  sensibly  and 
suddenly  made,  the  ownership  remains  according  to  the  former  bounds;  and 
if  the  river  should  then  forsake  its  channel,  and  make  an  entire  new  one  in 
the  lands  of  the  owner  on  one  side,  he  will  become  owner  of  the  whole  river, 
so  fiir  as  it  is  enokwed  by  his  land.  This  is  the  general  doctrine  as  to  alia- 
viona 

The  sea  shore,  according  to  Lord  Hale's  definition,  is  the  ground  between 
the  ordinary  high  and  low  water  mark,  and  it  prima  fecU^  and  of  common 
right,  belongs  to  the  king,  but  may  be  vested  in  a  subject  by  prescription,  or 
by  granty  as  if  the  king  grants  a  manor  cu,m  Uttort  maris  eidem  adjaeerUe,  the 
shore  itself  will  pass.  But  it  was  said  by  the  Gh.  J.,  in  AruM  v.  Mvndy^  that 
a  grant  bounded  upon  navigable  water,  where  the  tide  ebbs  and  flows, 
extended  to  high-water  mark  when  the  tide  was  high,  and  to  low-water  mark 
when  the  tide  was  low,  and  that  the  immediate  spaco  between  high-water  and 
low-water  mark  might  be  reclaimed,  and  exclusively  appropriated  by  the 
owner  of  the  adjacent  land,  to  wharves,  buildings  and  other  erections.  There 
may  be  a  movable  freehold,  bb  is  stated  by  Lord  Coke ;  and  if  a  grant  was 
made  of  the  seashore,  the  fl«ehold  would  shift  as  the  sea  receded  or  eocroaohed, 
and  it  would  take  all  the  soil  tiiat  should,  from  time  to  time,  be  within  high 
and  low  water  mark.  But  I  should  a|^rehend  the  better  opmion  to  be^  that 
in  ordinaiy  grants  of  land  bounded  on  the  sea^  <x  a  river,  the  boundaiy  limit 
mast  be  stable,  either  at  ordinary  high  or  low  water  mark,  and  not  subject  to 
alternate  change  with  the  flux  and  reflux  of  the  tide. 

[1]  At  law,  the  remedies  in  cases  of  nuisance  are  by  indictment  or  action, 
aooording  as  the  injury  is  puUks  or  inivate.  Upon  an  indictment  f<Nr  a  puUio 
nuisance^  obanoery  had  originally  no  power  to  intef&re.  It  will  now,  bow- 
ever,  sometimes  interpose,  where  the  questioa  raised  is  of  a  civil  nature^ 
though  it  might  be  made  the  subject  of  a  criminal  prosecution.  The  ibund»i 
tion  of  the  jurisdiction  of  a  court  of  equity  in  the  case  of  nuisaiioe^  is  that 
mat^ial  izyuiy  by  one  to  the  comfort  of  aaotber,  which  requires  the  applica« 
tion  of  a  power  to  prevent  as  well  as  to  remedy  the  evil  Where  the  qnes* 
tion  of  legal  mjufy  is  referred  to  a  court  of  law,  under  the  sanction  of  ehan- 
eery,  an  injunctioa  is  granted  to  restrain  the  masehie^  until  the  merits  of  the 
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Of  injunctionfl  plained  of,  whether  it  were  a  nuisance  or  not,  was  abated ; 

w^iu^'^"  ^^*  ^P^^  ^  decree  upon  an  information  in  equity,  if  it  ap- 
peared to  be  a  purpresture,  without  being  at  the  same  time 
a  nuisance,  the  court  might  direct  an  inquiry  whether  it  was 
most  beneficial  to  the  crown  to  abate  the  purpresture,  or  to 
suflFer  the  erections  to  remain,  and  be  arrented.(a)  But 
where  the  purpresture  was  also  a  nuisance,  this  could  not  be 
done,  for  the  crown  cannot  sanction  a  nuisance ;  it  has  no 

[*261j  j,jg|^|.  ^^  ^g^  j^g  ^i^Iq  ^q  tj^Q  g^Q  Qg  a  nuisance,  *nor  to  place 

upon  that  soil  what  will  be  a  nuisance  to  the  crown's  sub- 
jects, nor  give  such  right  to  its  asBignee.(6)  [1]    There  are, 

(a)  2  Anst.  606.  Redes.  Tr.  117.  There  is  an  incorrectneas  in  Callis'  read- 
ing on  the  Statute  of  Sowers,  174,  where  he  states  a  pourprestttre  to  bo  that 
species  of  offence  done  to  the  king  immediately,  or  his  possessions,  wbidi  if 
done  to  a  subject  would  be  a  nuisance. 

(6)  lb.  2  Wils.  Ch.  Rep.  101.    Bex  v.  Earl  Grosvenor,  2  Stark,  N.  P.  0.  511. 


case  can  be  finally  heard ;  and  if  the  opinion  of  the  court  be  in  iavor  of  the 
plaintiff,  it  will  grant  its  final  preventive  relief  by  a  perpetual  injunction. 

[1]  The  prindples  which  govern  a  court  of  dianoeiy  in  entertaining 
an  Information  to  restrain  the  exercise  of  a  public  nuisance,  or  to  abate  one^ 
are :  1.  To  prevent  irreparable  injury  from  accruing  before  a  court  of  law  can 
act  definitely.  2.  To  avoid  protracted  and  expensive  litigation.  jStais  v. 
Mayor  and  Aldermen  ofMchOe^  5  P.  279.  Where  the  dty  corporation  of  Mobile 
were  vested  by  the  charter  with  power  to  regulate  the  streetBt  under  certain 
restrictions:  one  of  which  was  that  Government  street  shoukl  be  and  remain 
one  hundred  feet  in  width,  and  the  corporation  were  proceeding  to  erect  exten- 
sive market  houses  in  the  centre  of  that  street,  on  a  bill  in  the  nature  of  an 
information,  filed  by  the  state  solicitor,  praying  an  injunction,  whereby  the 
oorporatbn  might  be  restrained  In  the  erection  of  soeh  buildings^  It  was  held : 
1.  That  the  expression  in  the  act  of  incorporation  of  the  city,  that  Government 
street  should  be  one  hundred  feet  wide,  was  equivalent  to  a  declaration  that 
the  street  should  remain  open,  of  that  width,  independent  of  any  act  to  be 
done  by  the  corporation.  2.  That  independent  of  any  implication  which  might 
arise  from  the  act  of  incoiToration  itseU|  the  erection  of  the  market  buildinga 
In  the  centre  of  the  street  was  a  nuisance,  it  appearing  that  thereby  the  paB> 
sage  through  the  street  was  mcommoded.  3.  That  in  such  a  case  chancery 
might  weU  entertain  a  bUl  in  the  nature  of  an  inibrmation,  filed  by  the  atate's 
counsel  for  the  object  of  affording  redress.  Ih.  The  streets  of  incorponted 
towns  are  its  highways,  sukgect  in  general  to  such  improvements  and  altera- 
tions as  its  legiaiative  authori^  may  prescribe^  with  a  doe  regard  to  individual 
interest.  lb.  A.  city  corporation  would  not  be  authorised  to  exercise  the 
right  of  appropriating  streets,  or  to  narrow  or  widen  them,  unless  vested  with 
such  power  expressly  by  its  charter,  or  in  carrying  out  an  inddent  to  audi 
express  delegation.  Ih,  Any  obstruction  in  a  highway  tx  street  teodUig  to 
the  annoyance  of  persons  living  near  tiiera,  or  which  renders  the  passage 
through  such  highway  or  street  more  difficult,  and  which  thus  Inorsaaoa  tiie 
danger  of  injury  to  persons  or  property,  would  be  a  nuisaBoe  within  the  mean* 
ing  of  the  tetro.    Ih.   At  oonmioo  law,  when  the  matter  arising  on  an  inqoiiy 
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accQrdingljy  aevjeral  early  eases  in  the  exchequer,  some  of  OfinjanotuHia 
which  are  noticed  by  Lord  Hale  in  his  treatise,  De  Portihus  ^^jj^" 
Maris,  in  which  purprestures,  which  were  also  nuisances,  had 
been  cited,  and  decrees  were  made  upon  the  application 
eitber-of  the  attorney-general,  or  the  grantees  of  the  crown 
to  abate  them.(a)  Upon  these  authorities  the  court  of  ex- 
chequer proceeded  in  the  year  1795,  where  the  defendants 
had  erected  certain  buildings  between  high  and  low  water 
mark  in  Portsmouth  harbor,  so  as  both  to  prevent  the  boats 
and  vessels  from  sailing  over  the  spot,  or  mooring  there; 
and  also  to  endanger  the  further  damage  of  the  harbor  by 
preventing  the  free  current  of  the  water  to  carry  off  the  mud. 
A  bill  was  filed,  praying  that  the  defendant  might  be  re- 
strained from  making  any  further  erections,  and  that  those 
might  be  abated,  and  a  decree  was  made  accordingl3%(6) 
The  same  thing  was  also  done  with  regard  to  Bristol  har- 

(a)  AUomey  Oenerai  v.  FhUpot,  8  Car.  1,  cit  Anst  607.  OUy  qfBrisM  y. 
Morgan^  Hale,  de  FDrUbua  Maria,  Harg.  Law  Tracts,  81.  Tbwn  of  Newcastle 
T.  MmBOHf  ib. 

(b)  AUomey-ffenertU-v.  Sidurdty  2  Anst  603. 

as  to  a  miisanoe,  consists  in  the  obstraction  of  a  highway,  the  question  of 
rndMooe  or  do  nnisance  d^tends  upon  the  fiust  whether  the  paflsago  throngh 
such  h^way  is  rendered  lees  commodioosb    Ib.    The  erection  of  a  market 
hoose  in  the  centre  of  a  street,  the  highway  of  a  city,  by  a  cit^  corporation, 
if  interfering  with  a  oommodions  passage  through  the  street,  would  be  a  nui- 
sance.   Ib,    Ohanoery  has  the  right  to  exercise  its  Jurisdiction  in  the  case  of 
a  nuisKnoe,  in  restraining  the  exercise  or  the  erection  of,  and  in  some  instances 
to  abate  that  from  whlah  irreparabie  damage  to  indiriduals,  or  great  public 
injury  will  ensue.    Ib,    And  this  in  the  case  of  a  pubUe  nuisance  independent 
of  the  concuirent  jurisdiction  of  the  common  law  courts  by  indictment.    Ib, 
The  jurisdiction  of  courts  of  equity  in  affording  prerentlve  relief  in  oases  of 
poblio  nuisanoei^  is  clearly  defensible,  when  the  ihct  of  nuisance  is  placed 
beyond  doubt    lb.    And  even  where  the  fact  of  nuisance  is  questionable, 
equity  sometimes  aflbrds  relielj  by  way  of  injunction,  until  a  trial  at  law, 
when  its  denial  would  produce  great  public  inconvenience.    Ib. 

If  a  public  road  be  opened  and  established  along  the  banks  of  a  river  on 
land  of  an  individual  proprietor,  regularly  condemned  for  the  purpose,  accord- 
ing to  the  statute,  and  the  land  on  which  the  rood  was  so  opened  and  estab- 
liahed  be  washed  away,  in  whole  or  in  part,  by  high  water,  the  public  has  no 
right  to  take  so  mudi  other  adjoining  land  of  the  proprietor  as  may  suffice  for 
tlie  hi^way,  with  a  new  view  and  condemnation  thereof,  and  compensation 
for  the  same  according  to  the  statute;  and  if,  in  such  case,  tlie  public  be 
entitbd  to  additional  land  for  the  road,  the  proprietor  cannot  be  guilty  of  any 
nuisance  in  the  use  of  the  land  for  his  own  purposes,  untU  the  land  shall  have 
been  aetoally  laid  out  and  opened  by  the  puUic,  through  the  instmmentattty 
of  its  agents.    ChmawmoeaUh  r.  Motion^  3  Leigh,  281. 


2gl ^1  INJUNCTIONS  TO  STAT 

Of  injunctioM  boT  ;(a)  and  an  injunction  was  lately  granted,  ex  parte  on 
^^^^"      affidavits,  to  restrain  a  purpresture  and  nuisance  upon  the 

river  Thames.(6)  [2] 
[*262]  Upon  the  same  principle  is  the  case  mentioned  by  *Lord 

Hardwicke,  of  an  information  by  the  attorney  genewd  to  re- 
strain the  stopping  up  a  highway  behind  the  Royal  Ex- 
change.(c)  [i] 

(a)  Bristol  ffarhor  ease,  dt  18  Yes.  214.    AUomey-generai  v.  Forbes,  Redes. 
Tr.  in. 

(b)  AUomey-genercU  v.  Johnson,  1  Wils.  Ch.  Rep.  81.     See  the  case  upon  the 
trial,  Jiex  V.  Earl  Grosvenor,  2  Stark,  N.  P.  C.  611. 

(c)  Amb.  104. 


[2]  Though  a  bill  in  equity  for  an  injunction  against  a  public  nuisance  in 
navigable  waters,  will  not  generally  be  sustained,  in  favor  of  a  private  indi- 
vidual ;  yet  where  the  party  complaining  will  sustain  an  injury  distinct  from 
that  done  to  the  public  at  large,  and  especially  if  it  be  irreparable,  and  a  court 
of  law  cannot  afford  adequate  remedy,  this  relief  will  be  granted.  Frink  and 
others  y.  Lawrence,  Conn.  Rep.  p.  117. 

The  court,  per  Waite,  J.  said :  "  We  have  had  occasion  in  sevenl  recent  cases, 
to  consider  the  question,  whether  a  private  individual  can  sustain  a  bill  in 
equity,  for  an  injunction  against  a  public  nuisance  in  navigable  waters.  Bige^ 
low  V.  Iktrt/ord  Bridge  Company^  14  Conn.  R.  665.  O^Brien  v.  Nonoii^  emd 
Worcester  Ba/Oroad  Company,  11  Ck>n.  R.  372.  Seeley  v.  Bishop,  19  Con.  R.  136. 
And  we  held,  that  such  relief  will  not  be  granted,  unless  it  appears  that  the 
party  complaining  will  sustain  a  special  or  peculiar  damage—an  injuiy  disUnd 
firom  that  done  to  the  public  at  huge.  But  on  the  other  hand,  it  was  conceded 
tliat  if  such  damage  would  aoonie,  the  relief  might  be  granted.  Indeed,  such 
now  seems  to  be  the  well  recognized  rule  in  equity,  especially  where  the  ob- 
ject is  to  prevent  some  irreparable  injury,  for  whu^  under  the  circnmstanow 
of  the  case,  the  law  cannot  affbrd  adequate  remedy."  City  of  Georyetoum  v. 
Alexcmdria  Canal  Company^  12  Peters^  98.  Coming  v.  Lowers,  6  Johna  Ch. 
R.  439.     Orowder  v.  Tinker,  19  Yes.  616.     2  Sto.  Kq.  203,  4. 

The  law  conferring  upon  individuals  the  right  of  buildiag  wliarves  in  front 
of  their  lands^  in  navigable  waters^  does  not  confer  an  unlimited  privHege,  but 
annexes  this  qualification,  that  such  wharves  do  not  improperiy  impede  the 
pubUo  navigation.  When  this  is  done,  they  become  public  nuisances.  7  Conn. 
R.  202.  The  object  of  the  law  is,  to  benefit  commeroe  and  facilitate  the  load- 
hug  and  unloading  of  ships,  and  not  for  the  purpose  of  destroying  neighboring 
dooks  and  wharves.  The  King  v.  R^sseU  a^  oi  4  B  &  Cress.  566.  (13  K.  G. 
L.  264.)  The  King  v.  Ward,  4  AdoL  EIL  384.  (31  E.  C.  L.  92.)  The  King 
V.  TindaU  ttoLQ  Adol.  k  EIL  143.  (33  £.  0.  L.  26.)  Begina  v.  Bandall,  1 
Car.  A  Marsh.  496.    (41  K  C.  L.  272.) 

[1]  It  has  been  held,  that  if  a  carrier  carries  an  unreasonable  weight,  with  an 
itnusual  number  of  horses,  it  is  a  nuisance  to  the  highway,  by  the  oommon 
law.  Com.  Big.  Chemin,  A.  3.  And  upon  an  information  for  this  oSenoe»  it 
was  acijudged,  though  it  was  stated  that  the  carrier  went  "  with  an  unusual 
number  of  horses,"  without  setting  forth  what  number,  yet  the  information  was 
good,  because  it  was  the  excessive  weight  which  he  carried  that  made  the 
nuisance.    Bex  v.  Egerly,  3  Salk.  183. 
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The  jurisdiction  in  these  cases  might  have  been  supported  Of  injunctioos 
on  the  ground  of  pvblic  nuisance^  even  though  the  acts  com-  ^^^  "^*' 
plained  of  had  not  at  the  same  time  been  purprestures :  the 


It  appears  to  hare  been  holden,  that  an  indictment  will  not  lie  for  setting  a 
person  on  the  footway  in  the  street  to  distribute  hand-bills,  wliereby  the  foot- 
way was  impeded  and  obstraoted ;  (iSSexy.  Sermon^  1  Burr.  516,)  nor  for  throw- 
tag  down  skins  into  a  public  way  by  which  a  personal  injury  is  accidentally 
occasioned;  {Rex  ▼.  CriU^  1  Str.  190,)  but  acts  of* this  kind,  if  improperly  per^ 
formed,  might  possibly  be  deemed  nuisances,  as  it  seems  now  to  be  well  es- 
tablished that  every  unauthorized  obstruction  of  a  highway,  to  the  anuoyanoe 
of  the  king*s  subjects,  is  an  indictable  offence.  Rex  v.  Cross,  3  Camp.  227. 
Thus,  where  a  wagoner  occupied  one  side  of  a  public  stn^et  in  the  city  of  Exe- 
ter, before  hia  warehouses,  in  loading  and  uoloading  bis  wagons,  for  several 
hours  at  a  time,  both  by  day  and  night,  and  had  one  wagon  at  lease  usually 
standing  before  his  warehouses,  so  that  no  carriage  could  pass  that  side  of  the 
street,  and  sometimes  even  foot-passengers  were  incommoded  by  cumbrous 
goods  lying  on  the  ground  on  the  same  side,  ready  for  loading,  ho  was  held  to 
be  indictable  for  a  public  nuisance,  although  it  appeared  that  sufficient  space 
was  left  for  two  carriages  to  have  passed  on  the  opposite  side  of  the  street 
Rez  V.  Russell,  6  East.  427.  Upon  the  same  principle  it  has  been  held  to  be 
an  indictable  offence  for  stage  coaches  to  stand  plying  for  passengers  in  the  pub- 
lic streets ;  and  Lord  Ellenborough,  C.  J.  said,  "  A  stage  ooacli  may  set  down 
or  take  up  passengers  in^he  street,  tins  being  necessary  for  public  convenience ; 
bat  it  must  be  done  in  a  reasonable  time ;  and  private  premises  must  be  pro- 
cured for  the  ooach  to  stop  in  during  the  interval  between  the  end  of  one  jour^ 
ney  and  the  oommencement  of  anotlier."  Rex  v.  Cross^  3  Gamp.  224.  In  the 
same  case  bis  lordship  in^mated  that  there  could  be  no  doubt  but  that,  if 
coaches,  on  the  occasion  of  a  rout,  shonld  wsit  an  unreasonable  length  of  time 
in  a  public  street,  and  obstract  the  transit  of  his  majesty *s  subjects  wishing  to 
pass  through  it  in  carriages  or  on  foot,  the  persons  who  might  cause  and  per- 
mit such  coaches  so  to  wait  would  be  gfuilty  of  a  nuisance.     lb.    * 

8o  it  baa  been  held  indictable  for  a  party  to  exhibit  at  the  windows  of  his 
shop^  in  a  public  street,  effigies,  and  thereby  attract  a  crowd  to  look  at  them, 
which  causes  the  footway  to  be  obstructed  so  that  the  public  cannot  pass  as 
they  ought  to  do,  and  that  it  is  not  at  all  essential  that  the  effigies  should  be 
libelous,  for  the  gravamen  of  the  charge  is  the  causing  the  footway  to  be  ob- 
structed, and  it  seems  to  be  immaterial  whether  the  crowd  consisted  of  idle, 
disorderly  and  dissolute  persons,  or  not  Rex  v.  CarUsk^  6  C.  ft  P.  633.  Park, 
J.,  Bolland,  B.,  and  Sir.  J.  Cross. 

Laying  logs  of  timber  hi  a  highway  is  considered  as  one  of  the  clear 
instances  of  nuisance.  And  the  party  will  not  he  excused  by  show- 
ing iliat  he  laid  them  only  here  and  there,  so  that  the  people  might 
have  a  passage  Uirough  them  by  windings  and  turnings.  2  Roll.  Abr.  137. 
1  Hawk.  P.  0.  c.  76.  s.  145.  And  though  it  is  not  a  nuisance  for  an  inhabi- 
tant of  a  town  to  unlade  billets,  &c,  in  the  street  before  his  house,  by  reason  of 
the  aeceesity  ci  the  cise,  yet  he  ma^  do  it  promptly,  and  not  suflfer  them  to 
continue  in  the  street  an  unreasonable  length  of  time.  Id.  ibid,  and  Bac.  Abr. 
tit  Highways,  (i£.)  Prom  a  recent  ease  it  appears,  nlso,  that  an  obstruction 
to  a  public  highway  will  not  be  excused  on  the  plea  of  its  being  necessary  for 
the  curying  on  of  the  party's  business,  though  such  obstruction  be  only  occa- 
iionaL    It  was  proved  that  the  defendant,  who  was  a  tunber  merchant^  occu- 


Public  nui- 
sances. 


5^_1  INJUNCTIONS  TO  STAY 

Injanctions  to  interposition  in  cases  merely  of  public  nuisance  being  by  no 
2^^^*"         means  a  modern  branch  of  equitable  juris(iiction.(a)    Theie 

(a)  A  prohibition  laj  at  comniOD  law  to  restrain  a  public  nuisance.  1  Mod. 
76.  Jacclb  EaW6  case,  ib. ;  &  C.  1  Yentr.  169 ;  Bex  y.  Beiterton,  5  Mod.  143. 
Skin.  625.  The  court  of  king's  bench,  however,  in  a  recent  case,  rehised  to 
interpose  in  this  mode,  referriDg  the  party  complaining  to  the  ordinary  reme- 
dy by  indictment,  as  it  saw  no  peculiar  circumstances  to  call  ior  this  special 
interference.    JRexY.  Justkea  of  Doiset,  15  East,  594. 

pied  a  small  timber-yard  close  to  a  street,  and  that  from  the  narrowness  of  the' 
street  and  tlie  construction  of  his  own  premises,  he  had,  in  several  instances, 
necessarily  deposited  long  sticks  of  timber  in  the  street,  and  had  them  sawed 
into  shorter  pieces  there  before  they  could  be  carried  into  his  yard :  and  it  was 
contended  on  his  behalf  that  he  had  a  right  so  to  do,  as  it  was  necessary  to 
the  carrying  on  of  his  business:  and  that  it  could  not  occasion  more  inconve- 
nience  to  the  public  than  draymen  taking  hogsheads  of  beer  from  their  drays, 
and  letting  them  down  into  the  cellar  of  a  publican.    But  Lord  EUenborough, 
C.  J.,  said,  "  If  an  unreasonable  time  is  occupied  in  the  operation  of  deliver- 
ing beer  from  a  brewer's  dray  into  the  cellar  of  a  publican,  this  is  certainly  ft 
nuisance.    A  cart  or  wagon  may  be  unloaded  at  a  gateway,  but  this  must  be 
done  with  promptness.    So  as  to  the  repairing  of  a  house,  the  public  must  sub- 
mit to  the  inconvenience  occasioned  necessarily  in  repairing  the  house;  but  if 
this  inconvenience  be  prolonged  for  an  unreaeonablg  time,  the  public  have  ft 
right  to  complain,  and  the  party  may  be  indicted  for  a  nuisance.    The  rule  of 
law  upon  this  subject  is  much  neglected|  and  great  advantages  would  axiae 
from  a  strict  and  steady  application  of  it    I  cannot  bring  myself  to  doubt  of 
the  guilt  of  the  present  defendant    He  is  not  to  eke  out  the  inconvenience  of 
his  own  premises  by  taking  in  tlie  public  highway  into  his  timber-yard ;  and  if 
the  street  be  narrow,  he  must  remove  to  a  more  commodious  situation  for  car- 
rying on  his  business.     Rex  v.  Jones,  2  Gampb.  230.    And  in  repairing  or  re- 
building a  house,  care  must  be  taken  that  tlie  encroachment  on  the  highway 
be  not  unreasonable.    The  owner  will  himself  be  responable  for  a^y  excess, 
if  committed  by  his  servants;  for,  according  to  Eyre,  C.  J.,  ''suppose  that  the 
owner  of  a  bouse,  with  a  view  to  re-build  or  repair,  employ  hia  own  servants 
to  erect  a  hoard  in  the  street  (which  being  for  the  benefit  of  the  public,  they 
may  lawfully  do,)  and  they  carry  it  out  so  fiu*  as  to  encroadi  unreasonably 
on  the  highway,  it  is  clear  tliat  the  owner  would  be  guilty  of  a  naiaaooe.*' 
Bush  v.  Steinman,  1  Bos.  k  Pul.  407,  408. 

There  can  be  no  doubt  that  any  contracting  or  narrowing  of  a  public  high- 
way is  a  nuisiince:  it  is  frequently,  however,  difficult  to  determine  how  fiu*  in 
breadth  a  highway  extends,  as  where  it  runs  across  a  common,  or  where  there 
is  a  hedge  only  on  one  side  of  the  way,  or  where,  though  there  are  hedges  oa 
both  sides,  the  space  between  them  is  much  larger  than  what  is  necessary  for 
the  use  of  the  public;  in  these  cases  it  would  be  for  a  jury  to  determine  how 
far  the  way  extends.  See  BrovmLow  v.  ToniUnaim,  I  M.  A  Gr.  484.  It  seems 
that  in  ordinary  cases,  where  a  road  runs  between  fences,  not  only  the  part 
which  is  maintained  as  solid  road,  but  ihe  whole  space  between  the  ienoee,  is 
to  be  considered  as  highway.  In  a  late  case,  Lord  Tenterden,  C.  J.,  said,  "I 
am  strongly  of  opinion  that  when  I  see  a  space  of  filly  or  sixty  feet,  through 
which  a  road  passes,  between  enclosures  set  out  under  an  act  of  parliament 
that  unless  the  contrary  be  shown,  the  public  are  entitled  to  the  whole  of  that 
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is  a  precedent  for  this  in  the  time  of  Qaeen  Elizabeth,  which  Of  injnnctioDs 
appears  to  have  escaped  observation.    An  information  was  J^*^£  "**** 
filed  by  the  attorney-general  in  the  exchequer  to  restrain  the 
erection  of  a  pigeon-hon8e,(a)  by  a  lessee  for  years  of  parcel 
of  a  *manor,  of  which  the  reversion  was  in  the  queen :  the  [*263] 

whole  court  being  of  opinion  that  a  pigeon-house  was  a  com- 
mon nuisance,  an  injunction  was  granted  to  restrain  the 
bmlding  of  it.(&)  Though  the  foundation  of  this  determina- 
tion must  be  admitted  to  be  en-oneous,  it  is,  nevertheless,  of 
importance,  as  a  proof  of  the  antiquity  of  this  jurisdiction. 
In  a  modern  case  before  Lord  Bosslyn,  where  a  defendant 
had  taken  several  old  houses  which  were  empty,  as  tempo- 
rary warehouses  for  stowing  sugar,  which  he  was  intro- 
ducing in  such  quantities  that  two  of  the  houses  had  actually 
£Edlen,  and  others  were  in  the  most  imminent  danger,  Lord 
Bosslyn  granted  an  injunction  upon  petition  and  afiGidavit.(c) 
The  author  has  not  been  able  to  find  a  precedent  in  which 
the  court  has  actually  interfered  to  restrain  the  carrying  on 

(a)  It  was  laid  down  in  this  case,  that  none  bat  the  lord  of  the  manor  and 
^6  parson  of  the  church  could  erect  a  dove-house  de  nova;  and  that  by  the 
old  law  the  erection  of  a  dove-house  waa  inqnirable  at  the  leet  as  a  pommon 
nuisance.  Lord  Burleigh  (who  was  at  that  time  lord  high  treasure)  had 
come  mto  court  during  the  motion^  and  having  observed  that  Plowdeu  was  of 
th^  opinion,  and  that  he  had  heard  Montague,  G.  J.  say  the  same,  the  ii\jano> 
tion  was  decreed  of  course.  Mr.  Barrington,  in  his  observations  upon  the 
statute  lor  view  of  frank  pledge,  justly  considers  this  doctrine  erroneous;  and 
the  authoritiea  collected  in  Viner,  tit.  Nuisance,  which  are  very  ancient  and 
numerous,  are  all  to  the  contrary.  Hawkins  says,  that  a  tenant  building  a 
dove-house  without  the  lord's  licence,  may  possibly  be  liable  to  an  action  OA 
the  case ;  which  opinion  seems  countenanced  by  the  extract  given  by  Mr. 
Barrlngton  from  the  grand  ooutumier :  "  Nvi  ne  peui  baUr  cdombier  a  pied  sam 
conge  de  son  seignew," 

(b)  EHz,  Bond's  caw.  Mo.  238. 

(c)  Mayor  of  London  v.  BoU^  5  Vee.  129. 

space,  although,  perhaps,  from  economy,  the  whole  may  not  have  been  kept  in 
repair.  If  it  were  once  held  that  only  the  middle  part,  which  carriages  ordi- 
narily run  upon,  was  the  road,  yon  might  by  degrees  endOHe  up  to  it,  so  that 
there  would  not  be  room  lefl  for  two  carriages  to  pass.  The  space  at  the  sides 
is  also  necessary  to  afford  the  benefit  of  air  and  sun.  If  trees  and  hedges 
might  be  brought  dose  up  to  the  part  actually  used  as  the  road,  it  could  uot 
be  kept  sound."    Rex  v.  Wright,  3  B.  A  Ad.  681. 

The  erection  of  a  dam  m  a  stream  which  is  a  highway,  vApnma  facie  an  in- 
dictable offence  according  to  the  common  law ;  and  if  the  defendant  allege 
that  his  dam  is  within  the  proviso  of  the  act  of  1803,  he  must  put  that  iiict  in 
Issue  before  a  jury.  Com.  v.  Church,  1  Barr,  105.  (See  Ibr  nuisances  by  dams, 
Ac,  to  water  powers^  Whart  Dig.,  tit  "  RivebSj"  III.) 


263  INJUNCTIONS  TO  STAT 

Of  mjuneiions  of  a  noxious  trade,  destructive  to  the  health  and  comfort  of 
sanc^  ^^'      ^^^  neighborhood. [1]     In  the  late  case,  however,  of  the  At* 
tomey-general  v.  Ckaver^{a)  which  was  a  bill  filed  for  this  pur- 
pose, not  the  least  doubt  seems  to  have  been  raised  as  to  the 
jurisdiction.    The  court  refused  to  interpose  for  other  reasons 
before  the  trial,  and  the  case  was  compromised  before  the  ques- 
tion could  be  again  discussed. 
ni^Dc4i^M^        ^^^'^  ^^  restrain  nuisances  must  extend  to  such  only  as  are 
are  80  at  law.   nuisances  at  law :  the  fears  of  mankind,  however  reasonable, 
will  not  create  a  nuisance.(fe)    An  injunction  has  accordingly 
been  refused  in  one  case  to  restrain  the  building  of  a  house 

(a)  M  Vefl. 
(&)  3  Atk.  T51. 

[I]  In  the  case  of  Catlin  and  others  v.  Valentine,  (9  Paige,  575,)  the  chancel- 
lor held,  that  the  occupation  of  a  building  in  a  citj,  as  a  daughter  house,  was 
prima  fade  a  nuisance  to  the  neighboring  inhabitants,  and  might  be  restrained 
by  injunction.  And  in  that  case  he  refused  to  dissolve  the  injunction,  and 
retained  it  until  the  bearing ;  although  the  defendant,  in  his  answer,  denied 
that  a  slaughter  house  was  a  nuisance.  To  constitute  a  nuisance,  It  is  not 
necessary  that  the  noxious  trade  or  busmess  should  endanger  the  health  of 
the  neighborhood.  It  is  sufficient  if  it  produces  that  which  is  offensive  to  the 
senses,  and  which  renders  the  enjoyment  of  life  and  property  uncomfortable. 
9  Paige,  576 ;  Rex  v.  WhUe,  1  Burr.  337  ;  3  Black.  Com.  217. 

And  it  seems  that  whenever  any  offensive  trade  becomes  an  injurious  nui- 
sance to  any  person,  such  person  has  a  remedy  by  an  action  on  the  case  for 
damages,  or  by  writ  of  nuisance  to  have  the  nuisance  abated ;  upon  the  prin- 
ciple that  every  continuance  of  a  nuisance  is  a  new  or  fresh  nuisance.  2  R.  8. 
332 ;  Weaibaum  y.  Mordant,  Cro.  Eliz.  191 ;  1  Leonard,  103;  PettfvddodeB  com^ 
6  Coke,  101;  3  Bl  Ck>m.  220;  Staple  ▼.  Spring,  10  Mass.  74;  Alexander  t. 
JEjrr,  2  Rawle,  83. 

In  Westboum  v.  Mordant,  the  action  was  a  case  for  stopping  a  stream  of 
water.  A  motion  was  made  in  arrest  of  judgment,  because  the  nuisance  was  an 
erection  before  the  plaintiff's  title  commenced.  The  court  held  that  the  action 
lay.  Gawdy,  J.,  said :  "  It  is  not  material  when  the  nuisance  wos  erectid,  for 
he  that  is  hurt  by  it  shall  have  an  action.''  It  is  conceded  by  the  Savage,  Ch. 
J.,  in  Blunt  v.  Akin,  (15  Wend.  626,)  that  a  subsequent  purchaser  of  premiaea 
iz\jured  by  a  nuisance  erected  previous  to  his  purchase,  has  a  remedy  for  the 
ix\jury  sustained  from  the  continuance  of  the  nuisance.  And  in  Bewick  t. 
CundeTj  Cro.  Eliz.  402,)  it  was  held  that  an  acti(m  on  the  case  would  lie  for 
damages  from  a  dam  erected  by  the  defendant  in  the  time  of  the  grantor  of 
the  plaintiff.  In  Penruddock's  case,  (5  Coke,  101,)  a  writ  of  quod  permittai 
prostemere  was  brought  by  ihe  feoffee  of  a  house  injured  by  a  nuisaDoo, 
against  the  feoffee  of  the  erector  of  the  nuisance ;  and  it  was  held  that  the 
writ  lay  against  either  the  erector  of  the  nuisance  or  his  feofSee.  A  continua- 
tion of  the  nuisance  is  regarded  as  a  new  nuisance.  It  is  this  principle  whtdi 
gives  a  party  who  builds  on  his  own  property  beside  a  nuisance^  previoQaly 
erected,  a  right  to  have  the  nuisance  abated. 
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to  inoculate  *for  the  small  pox  ;(a)  and  in  another,  to  restrain  Of  injunctiong 
the  bnming  of  bricks  near  the  habitations  of  men.(6)  nn^  °^ 

The  greater  part  of  those  acts  which  are  indictable  as  com- 
mon nuisances,  cannot^  firom  their  nature,  be  cognizable  in  a  taou  st  law. 
court  of  equity.  It  may,  however,  be  found  useful  to  notice 
the  determinations  at  law  upon  such  of  them  as  may  by  pos* 
sibility  form  the  subjeet  of  consideration:  in  a  court  of  equity 
upon  suit  for  an  injunction.[l]     A  brew-house,  glass-house, 

(a)  Barnes  ▼.  Bakery  Amb.  158.     3  Atk.  751. 

{h)  Duke  of  Grafton  r,  EUkard,  dt  18  Yes.  219.    AUomey-generdl  v.  Found 
%  liospikd,  4  Bro.  C.  0.  164.     2  Yea.  jun.  42. 


[1]  Offensiye  trades  and  manofacturos  may  be  public  nuiaanoes.  A  brew 
housety  erected  in  such  an  inconrenient  place  that  the  bunneoi  cannot  be 
Mined  on  without  greatly  incommoding  the  neighborhood,  taay  be  indicted  am 
a  common  nuiaanoe;  and  80  in  the  like  case  may  a  glaaahouae  or  awineyard. 
With  respect  to  a  candle  manutactory,  it  has  been  holden,  that  it  is  no  common 
noisance  to  make  candles  in  a  town,  because  the  needfulneas  of  them  shall  dis- 
pense with  the  noiaomeneas  of  the  smell ;  but  the  reasonableness  of  this  opinion 
aeems  justly  to  be  questionable,  because  whaterer  necessity  there  may  be  that 
candles  be  made,  it  cannot  be  pretended  that  it  is  necessary  to  make  them  in 
a  town.     1  Hawk.  P.  G.  c.  76,  s.  10. 

An  indictment  will  not  lie  for  ihai  which  is  a  nuisance  only  to  a  few  inhab* 
itants  of  a  particular  place :  as  where,  upon  an  indictment  against  a  tinman 
for  the  noise  made  by  him  in  carrying  on  his  trade^  it  appeared  in  evidenoe 
that  the  noise  only  affected  the  inhabitants  of  three  numbers  of  the  obamben 
in  Clifford's  Inn,  and  that  by  shutting  the  windows  tlie  noise  was  in  a  great 
measure  preyented,  it  was  ruled  by  Lord  EUenborough,  C.  J^  that  the  indict- 
ment could  not  be  sostained,  as  the  annoyance  was,  if  anything,  a  private 
nuisance.  Rex  y,  Lloyd,  4  Esp.  200.  But  an  indictment  for  a  nuisanoe,  by 
steeping  stinking  akins  in  water,  laying  it  to  be  committed  near  the  highway, 
and  aJao  near  seyenil  dwelling-houses,  has  been  held  suffidont;  and  the  court 
said,  that  if  a  man  erects  a  nuisance  near  the  highway,  by  which  the  air 
thereabouts  is  corrupted,  it  must,  in  its  nature^  be  a  nuisance  to  those  who 
are  in  the  highway;  and  that,  therefore,  the  indictment  was  well  enough. 
Bes  V.  Pajipineau,  1  Str.  686.  And  an  indictment  was  held  good  for  a  nui* 
sanoe  in  erecting  buildings,  and  making  fires  which  sent  forth  noisome,  oflbn* 
give  and  stinking  smokes,  and  making  great  quantities  of  noisome,  offensiTe 
and  stinking  liquors^  near  to  the  king's  common  highway,  and  near  to  the 
dwelling-houses  of  several  of  the  inhabitants,  whereby  the  air  was  impreg- 
nated with  noisome  and  offensive  stinks  and  smells.  Bex  v.  W?Ute  and  Ward, 
I  Burr.  333.  Upon  the  report  of  the  evidence,  it  appeared  that  the  smell  was  not 
only  intolerably  offensive,  but  also  noxious  and  hurtful,  and  made  many  persons 
sick,  and  gave  them  headaches ;  and  it  was  held  that  it  was  not  neoeasary 
that  the  smell  should  be  unwholesome,  but  that  it  was  enough  if  it  rendered 
the  enjoyment  of  life  and  property  uncomfortable;  and  further,  that  the  exist- 
enoe  of  the  nuisance  depended  upon  the  number  of  the  houses  and  oonoourse 
of  people,  and  was  a  matter  of  &ct  to  be  judged  of  by  the  jury.  Bf.  1  Burr. 
337.    But  the  carrying  on  of  an  offensive  trade  is  not  indictable,  unless  it  be 
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Of  injundaons  lime-kiln,  dye-house,  smelting-house,  tan-pit,  chaadler's-shcp, 
iiance&  ^^      ^^  swlne-sty,  if  set  up  in  such  inconvenient  parts  of  the  town 

destractiye  of  the  health  of  the  neighhorhood|  or  render  the  houses  onteiumU 
able  or  unoomfortable.    Bex  v.  Ikmey  and  anofheTf  6  Esp.  211. 

If  there  be  smells  offensiye  to  the  senses,  that  is  enough,  aa  the  neighbor^ 
hood  has  a  right  to  fresh  and  pure  air,  {Bex  ▼.  NeO,  2  0.  &  P.  485,)  and  the 
presence  of  other  nuisances  will  not  Jtutify  any  one  of  them,  or  the  more  nui- 
sances there  were  the  more  fixed  they  would  be.    lb. 

Upon  an  indictment  for  a  nuisance  in  cairying  on  the  trade  of  a  Yamiah- 
maker,  it  was  proved  that  the  offensive  smells  proceeded  from  the  defendant's 
manufactory,  to  the  annoyance  of  persons  travelling  along  a  public  road,  tba 
defence  was,  first,  that  th»  smells  were  not  injurious  to  health ;  and,  secondly, 
that  in  the  immediate  neighborhood  there  were  several  housee  for  slaughtering 
horses,  a  breweiy,  a  gaa  manu&ctoiy,  a  melter  of  kitchen  stuS,  and  a  blood 
boiler ;  and  that  although  the  accumulation  of  aU  the  smeOa  was  offensiTe^ 
yet  that  the  defendant's  alone  would  not  have  been  so,  and  therefore  was  no 
nuisance ;  but  Abbott,  0.  J.,  said,  '*  It  is  not  neceasary  that  a  public  nuisance 
■hould  be  iig'urioua  to  health;  if  there  be  smeUs  offensive  to  the  sense^  that 
is  enough,  aa  the  neighboriiood  has  a  right  to  flosh  and  pure  air.  It  haa  been 
proved  that  a  number  of  other  offensive  trades  are  carried  on  near  this  place, 
knackers,  melters  of  kitchen  stuff,  Ac. ;  but  the  presence  of  other  nuisanoea 
will  not  Justify  any  one  of  them ;  or  the  more  nuisances  there  were  the  more 
fixed  they  would  be ;  however,  one  is  not  the  less  subject  to  prosecution 
because  others  are  culpable.  The  only  question,  therefore,  is  this:  is  the 
business,  as  carried  on  by  the  defendant,  productive  of  smells  offensive  to  per- 
sons passing  along  the  public  highway?"    lb. 

It  appears  to  have  been  ruled,  that  a  person  csnnot  be  indicted  ft)r  setting 
up  a  noxuNiB  mannfitctory  in  a  n^hborhood  in  which  other  offensive  trades 
have  long  been  borne  with,  unless  the  inconvenience  to  the  public  be  greatly 
increased.  Bbx  v.  JBarthohmao  HeviUe^  Peake,  91.  Where  the  busmees  of  a 
horse-boiler,  which  is  one  of  the  most  offensive  descriptioo,  bad  been  carried 
on,  on  the  same  premises,  fbr  many  years  before  the  defendants  came  to  them, 
but  ita  extent  was  much  greater  under  them  than  it  had  been  before ;  but  the 
neighborhood  in  which  it  was  carried  on  was  fhll  at  the  time  when  they  c(»n- 
menced  the  business,  and  long  before^  of  establishments  for  canying  on  trades 
of  the  most  offensive  character,  and  evidence  was  given  that  the  defendants 
carried  on  their  trade  in  so  improved  a  manner  that  there  was  very  litUe  dif^ 
ference  hi  the  nuisance  from  what  it  was  when  they  came  there ;  it  was  held 
that  this  trade  was,  in  its  nature,  a  nuisance;  but,  oonsidering  the  manner  in 
which  this  neighborhood  had  always  been  occupied,  it  would  not  be  a  nui- 
sance, unless  it  occasioned  more  inconvenience  as  it  was  carried  on  by  the 
defendants  than  it  had  dono  before.  If  in  consequence  of  the  alleged  improve- 
ments in  the  mode  of  conducting  the  business  there  was  no  increase  of  the 
annoyance,  though  the  business  itself  had  increased,  the  defendants  were 
entitled  to  an  acquittal ;  if  the  annoyance  had  increased,  this  was  an  indict- 
able nuisance.  Rex  v.  WaUs,  Moo.  &  M.  281. 
•  It  has  been  held  that  a  person  cannot  be  indicted  for  continuing  a  nonooa 

trade  which  has  been  carried  on  at  the  same  place  for  neariy  fifty  years.  Mat 
V.  Samud  NevUk,  Peake,  93.  But  this  seems  hardly  to  be  reconcilable  to  the 
doctrine  subsequently  recognized,  that  no  length  of  time  can  legalise  a  pubUe 
nuisance,  although  it  may  supply  an  answer  to  the  action  of  a  private  individ- 
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as  that  they  incommode  the  neighborhood,  ar^  common  nni-  Of  ii^etioiii 

to  stay  — * 
sanoefl 


eances:  eo  also  steeping  stinking  skins  in  water,  aod  laying     ^  ^^^' 


oaL  WM  T.  Bomby,  *l  East^  199;  Bex  y.  OroeSj  3  Campb.  32*7.  It  should 
seem  that  in  judging  whether  a  thing  is  a  public  nuisance  or  not,  the  public 
good  it  does  may,  in  some  cases,  where  tlie  public  health  is  not  concerned,  be 
taken  into  consideration,  to  see  if  it  outweighs  the  public  annoyance.  Vfith. 
respect  to  offensive  works,  though  they  may  have  been  originally  established 
under  circumstances  which  would  prima  fade  protect  them  against  a  prosecu- 
ticm  for  a  nuisance,  it  seems  that  a  wilful  neglect  to  adopt  established  improve- 
ments, which  would  make  them  less  offensive,  m«y  be  indictable. 

If  a  noxious  trade  is  already  established  in  a  place  remote  trom  habitations 
and  public  roads,  and  persons  afterwards  cume  and  build  houses  within  the 
reach  of  its  noxious  effects ;  or  if  a  public  road  be  made  so  near  to  it  that  the 
carrying  on  the  trade  becomes  a  nuisance  to  the  persons  using  the  road,  the 
party  would  be  entitled  to  continue  his  trade,  because  his  trade  was  legal  be- 
fore the  erection  of  the  houses  and  the  making  of  the  road.  Per  Abbott,  C.  J., 
Bez  T.  Oross,  2  C.  &  P.  483. 

It  seems  that  erecting  gunpowder  mill^  or  keeping  gunpowder  magazines 
near  a  town,  is  a  nuisance  by  the  common  law,  for  which  an  indictment  or  in- 
formation will  lie.  Bex  v.  WiUiams^  £.  12,  W.  And  the  making,  keeping  or 
carrying  of  too  large  a  quantity  of  gpunpowder  at  one  time,  or  in  one  place  or 
vehicle,  is  prohibited  by  the  12  Gteo.  3,  c.  61,  under  heavy  penalties  and  for- 
feiture. And  it  appears  that  persons  putting  on  board  a  ship  an  article  of  a 
combustible  and  dangerous  nature,  without  giving  due  notice  of  its  contents, 
BO  as  to  enable  the  master  to  use  proper  precautions  in  the  stowing  of  it,  will 
be  guilty  of  a  misdemeanor.  The  case  did  not  come  before  the  court  of  king's 
bench  directly  upon  its  criminal  nature ;  but  that  court,  in  adverting  to  the 
conduct  imputed  to  the  defendants,  declared  it  to  be  criminal,  and  said,  "  in 
order  to  make  the  putting  on  board  wrongful,  the  defendants  must  be  conusant 
of  the  dangerous  quality  of  the  article  put  on  board ;  and  if  being  so,  tltey  yet 
gave  no  notice,  considering  the  probable  danger  thereby  oocamoned  to  the 
lives  of  those  on  board,  it  amounts  to  a  speoies  of  delinquency  in  the  persons 
ooncemed  in  so  putting  such  dangerous  article  on  board,  for  which  they  are 
criminally  liable,  and  punishable  as  for  a  misdemeanor  at  least"  Williams  v. 
ne£iagt£idia  Gtrnpany,  3  East,  192,  201. 

An  indictment  charged  the  defendant  with  keeping  certain  inekMed  lands, 
near  to  the  king's  highway,  and  to  certain  houses  for  the  purpose  of  persons 
frequenting  such  grounds,  and  meeting  therein  to  practise  rifle  shooting,  and 
to  shoot  at  pigeons  with  guns ;  and  that  he  did  unlawfully  and  injuriously 
cause  divers  persons  to  meet  and  frequent  there  for  that  purpose,  and  did  un- 
lawfully and  injuriously  permit  and  suffer  and  cause  and  occasion  a  great  num- 
ber of  idle  and  disorderly  persons  armed  with  guns  to  assemble  in  the  streets 
and  highways  and  other  places  near  the  said  premises,  discharging  fire-arms  and 
making  a  great  noise  and  disturbance,  by  means  whereof  the  king's  subjects 
were  disturbed  and  put  in  peril ;  the  defendant  had  converted  some  land,  about 
one  hundred  feet  from  a  public  road,  into  a  shooting  ground,  where  persons 
came  to  practise  with  rifles,  and  to  shoot  at  pigeons ;  and  as  the  pigeons  which 
were  fired  at  often  escaped,  it  was  the  custom  for  idle  persons  to  collect  out- 
side the  grounds,  and  in  the  neighboring  fields,  to  shoot  at  the  birds  as  they 
strayed,  by  which  a  great  noise  and  disturbance  was  created;  it  was  objected 
that  tlie  defendant  was  not  responsible,  as  he  neitlier  committed  the  nuisance 


264 8  INJUNCTIONS  TO  STAY 

Of  ii^anctiotK  them  in  the  highway  ;(a)  and  in  general  everything  that  caosea 
Bancel  ^^*     ^^^  ^^^J  ^^  unwholesome  smell,  but  that  renders  the  enjoy- 

(a)  5  Bac.  Ab.  tit  Nuisanoe.  1  Hawk.  P.  G.  o.  75,  a.  10.  2  Buaa.  oa 
Crimea,  428»  429. 

in  hia  own  peraon,  nor  waa  it  hia  objeot  to  induoe  othare  to  oomtnit  it ;  nor  was 
it  a  neoeesaiy  and  inevitable  conseqnenoe  of  anjr  act  of  his,  being  done  by  per- 
Bons  beyond  hia  control ;  and  those  persona  being  themaelyea  amenable  to  pon- 
Ishment  for  it;  but  it  was  held  tiiat  tiie  evidence  supported  the  allegation  that 
the  defendant  caused  such  peraons  to  assemble,  and  that  the  defendant  waa 
liable  to  be  indicted  for  a  nuisance ;  for  if  a  peraon  collects  together  a  crowd  of 
people,  to  the  annoyance  of  his  neighbors,  that  is  a  nuisance  for  i^nch  he  is 
answerable;  and  although  it  may  not  be  hia  object  to  create  a  nuisance,  yet^ 
if  it  be  the  probable  consequence  of  his  act,  he  is  answerable  as  if  it  were  his 
actual  object ;  if  the  experience  of  mankind  must  lead  any  one  to  expect  the 
result,  he  will  be  answerable  for  it    Rex  v.  Moorej  3  B.  ft  Ad.  184. 

All  disorderly  inns  or  alehouses,  bawdy-houses,  gaming-houses,  playhouses, 
unlicensed  or  improperly  conducted  booths  and  stages  fat  ropedancers,  moun- 
tebanks and  the  like,  are  public  nuisances,  and  may  therefiMre  be  indicted.  4 
BUl  Com.  16t. 

It  seems  to  be  agreed  that  the  keeper  of  an  inn  may,  by  the  common  law,  be 
indicted  and  fined  as  being  guilty  of  a  public  nuisance,  if  he  usually  harbor 
thieves,  or  peraons  of  scandalous  reputation,  or  suffer  frequent  disorders  in  his 
house,  or  take  exorbitant  prices,  or  set  up  a  new  inn  in  a  place  where  there 
is  no  manner  of  need  of  one,  to  the  hindrance  of  other  ancient  and  w^- 
governed  inns,  or  keep  it  in  a  place  in  respect  of  its  situation  wholly  imfit  for 
such  a  purpose.  1  Hawk.  P.  C.  c.  78,  s.  1.  And  it  seems  also  clear  that  if 
^  one  who  keeps  a  common  inn  revise  either  to  receive  a  traveller  as  a  guest 

into  his  house,  or  to  find  him  victuals  or  lodgings,  upon  his  tendering  him  a 
reasonable  price  for  the  same,  he  is  not  only  liable  to  render  damages  to  the 
party  in  an  action,  but  may  also  be  indicted  and  fined  at  the  suit  of  the  king ; 
and  it  is  also  said  that  he  may  be  compelled  by  the  constable  of  the  town  to 
receive  and  entertain  such  a  person  as  his  guest ;  and  that  it  is  in  no  way 
material  whether  he  have  any  sign  before  his  door  or  not,  if  he  make  it  his 
common  business  to  entertain  passengers.  1  Hawk.  P.  C.  c.  78,  s.  2.  It  ia 
no  defence  to  an  indictment  for  not  receiving  a  traveller  that  he  did  not  tender 
a  reasonable  sum  for  his  entertainment,  if  no  objection  be  made  on  that  ground : 
nor  that  the  guest  was  travelling  on  a  Sunday:  nor  that  it  was  at  a  late  hour 
of  the  night  after  the  innkeeper  and  his  flunily  were  gone  to  bed,  for  an  inn- 
keeper is  bound  to  admit  a  traveller  at  whatever  hour  of  the  night  he  may 
arrive :  nor  that  the  guest  refliaed  to  tell  his  name  and  abode,  as  the  innkeeper 
had  no  right  to  insist  upon  knowing  them ;  but  if  the  guest  be  drunk  or 
bdiave  in  an  indecent  or  improper  manner,  the  innkeeper  is  not  bound  to 
receive  him.    Bex  v.  /vefu,  7  C.  ft  P.  213. 

The  keeping  of  an  mn  is  no  franchise,  but  a  lawful  trade  when  not  oxerdiaed 
to  the  prejudice  of  the  public:  and  therefore  there  is  no  need  of  any  ficenss 
or  allowance  for  such  erection.  Dalt  a  66.  Blaokerby,  170.  Bum.  Just  tit 
Alehouses.  1  Bac  Abr.  tit  Inns,  ftc  But  if  an  inn  use  the  trade  of  an  ale- 
house, as  almost  all  innkeepers  do,  it  will  be  within  the  statutes  made  oon- 
ceming  ale  and  beer  houses.    Bum.  Just  tit  Alehouses. 

It  is  deariy  agreed  that  keeping  a  bawdy-houses  is  a  common  nuisanco,  as 
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meat  of  life  and  property  uncomfortable,  is  a  nuisance.(a)  Ofinjunotiona 
It  appears  to  have  been  ruled,  that  setting  np  a  noxious  man-  ^^  ^^' 

(a)  Rex  T.  Poppmnm^  StnL  6S6.    Bez  ▼.  Whih,  Burr,  333. 

U  endangers  the  pablic  peftoe  by  drawing  together  dinolaie  and  debauched 
persons ;  and  also  has  an  apparent  tendency  to  oorrupt  the  manners  of  both 
sexes,  by  such  an  open  profession  of  lewdness.  3  Inst  c.  98,  p.  204.  And 
it  iias  been  adjudged  that  this  \b  an  offence  of  which  a  feme  covert  may  be 
guilty  as  well  as  if  she  were  sole,  and  that  she,  together  with  her  husband, 
may  be  oonyicted  of  it ;  for  the  keeping  the  house  does  not  neoessarfly  import 
property,  but  may  signify  that  share  of  goyemment  which  the  wife  has  in  a 
fiunily  as  well  bb  the  husband ;  and  in  this  she  is  presumed  to  have  a  consider- 
able part,  as  those  matters  are  usually  managed  by  the  intrigues  of  her  sex. 
Btx>  V.  WiiSianu,  1  Salkeld,  383.  If  a  person  be  only  a  lodger,  and  have 
but  a  single  room,  yet  if  she  made  use  of  it  to  acoommodate  people  in  the  way 
of  a  bawdy-house,  it  will  be  a  keeping  of  a  bawdy-house  as  much  as  if  she 
had  a  whole  house.  Hex  v.  Pieraon,  2  Lord  Baym.  1197.  1  Salk.  382.  But 
an  indictment  cannot  be  maintained  against  a  person  for  being  a  common  bawd, 
and  procuring  men  and  woman  to  meet  together  to  commit  fornication :  the 
indictment  shauld  be  for  keeping  a  bawdy-house.  For  the  bare  solicitation  of 
chastity  is  not  indictable,  but  cognizable  only  in  the  ecclesiastical  courts.  1 
Hawk.  P.  C.  c  14.    Bum.  Just  tit  Lewdness. 

It  is  clearly  agreed,  that  all  common  gaming-houses  are  nuisances  In  the  eye 
of  the  law,  being  detrimental  to  the  public,  as  they  promote  cheating  and  other 
corrupt  practices ;  and  indte  to  idleness,  and  ayaricious  ways  of  gaining  pro- 
perty great  numbers  whose  time  might  otherwise  be  employed  for  the  good 
of  the  community.  Baa  Abr.  tit  Nuisances,  (a.)  And  the  keeping  a  common 
gaming-house,  and  for  lucre  and  gain  unlawfully  causing  and  procuring  divers 
idle  and  evil-disposed  persons  to  fbequont  and  come  to  play  together  at  a  game 
called  "  rouge  et  wnr^  and  permitting  tho  said  idle  and  eyU-disposed  persons 
to  remain  playing  at  the  same  game  for  divers  large  and  excessive  sums  of 
money,  is  an  indictable  offence  at  common  law.  Bex  v.  Bogier^  1  B.  ft  0.  2*72. 
It  has  also  been  adjudged,  that  it  is  an  offence  for  which  a  /em«  covtri  may  be 
indicted ;  for,  as  she  may  be  concerned  in  aots  of  bawdry,  as  has  been  ob- 
served above^  so  she  may  be  active  in  promoting  gaming,  and  fiimisliing  the 
guests  with  conveniences  for  that  purpose.  •  Bex  v.  Dixor^  Trin.  2  Geo.  1.  As 
an  indictment  for  keeping  a  gaming-house  is  an  indictment  for  a  public  nui- 
■Boee,  and  not  for  any  matter  in  the  nature  of  a  private  injury,  if  the  pro- 
secutor forbears  bringing  the  case  to  trial,  another  person  may  proceed  with 
the  indictment  Beet  v.  Wood^  3  B.  ft  Ad.  667.  In  a  similar  case  where  a  pro- 
secution had  been  discontinued,  the  court  directed  the  attorney-general  to  pro- 
ceed.   Bkm  t.  OiifiiM,  ibid,  note  (a.) 

It  seems  to  be  the  better  opinion  that  playhouses,  having  been  originally  in- 
stitDted  with  a  laudable  design  of  recommending  virtue  to  the  imitation  of  the 
people,  and  exposing  vice  and  folly,  are  not  nuisances  in  thei^  own  nature,  but 
may  only  become  such  by  accident ;  as,  where  they  draw  together  such  num- 
bers of  ooaches  or  people,  ftc.,  as  prove  generally  inconvenient  to  the  places 
acQacent;  or,  when  they  pervert  their  original  institution  by  recommending 
vicious  and  loose  oharactera,  under  beautifbl  oolors,  to  the  imitation  of  the  peo- 
ple, and  make  a  jest  of  things  commendable,  serious  and  useAil.  Baa  Abr.  tit 
MMrancef,  (A) ;   1  Hawk.  P.  0.  a  76,  &  7.    Players  and  playhouses  are  now 
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orinjnnctioxia  ufacture  in  a  neighborliood  in  which  other  offensive  trades 

to  stay  ntii- 

S&QOeB. 


have  long  been  borne  with,  unless  the  inconvenience  to  the 


put  under  salutary  regulations  by  the  proTiaons  of  soTeral  statutes.  And 
places  of  public  entertainment  in  the  neighborhood  of  London,  if  not  properiy 
licensed,  are  to  be  deemed  disorderly  houses  by  the  26  Geo.  2,  c.  36,  which, 
reciting  the  multitude  of  places  of  entertainment  for  the  lower  sort  of  people, 
as  a  great  cause  of  thefts  and  robberies,  enacts,  "  that  any  house,  room,  gar- 
den or  other  phice,  kept  for  public  dancing,  music,  or  other  public  entertain- 
ment of  the  like  kind,  in  the  cities  of  London  and  Westminster,  or  within 
twenty  miles  thereof  without  a  license  from  the  last  preceding  Hiehaehnaa 
quarter  sessions,  under  the  hands  and  seals  of  four  of  the  justices,  "  shall  be 
deemed  a  disorderly  house  or  place."  The  act  then  particularizes  the  mode  of 
granting  the  license,  makes  it  lawAil  for  a  constable  or  other  person,  autho- 
rized by  warrant  of  a  justice,  to  enter  such  house  or  place,  and  to  seize  every 
person  found  therein ;  and  makes  every  person  keeping  such  house,  &c.,  with- 
out a  license  liable  to  a  penalty  of  1002L,  and  otherwise  punishable  as  the  law 
directs  in  cases  of  disorderly  houses.  See  2  and  3  Vict  c.  47,  s.  46.  A  mere 
temporary  or  occasional  use  of  a  room  for  music  and  dancing  is  not  a  keeping 
it  within  this  act^  but  the  room  need  not  be  kept  exdusively  for  those  pur- 
poses, nor  need  money  to  be  taken  at  the  door.  Where,  therefore,  the  defend- 
ant kept  a  public  house,  and  on  repeated  occasions,  during  a  space  of  three  or 
four  months,  the  tap>room  was  frequented  at  night  by  numbers  of  Baik>rB,  sol- 
diers, boys  and  prostitutes,  who  danced  there  to  a  violin  played  by  a  person 
on  an  elevated  platform,  but  no  money  was  taken  for  admission,  it  was  hdd 
that  the  case  was  within  the  act.  Gregory  v.  Tuffts^  6  0.  &  P.  271 ;  4  Tyrw. 
820;  Gregcry  v.  Tcwamor^  6  C.  A  P.  280. 

It  seems  also  to  be  the  better  opinion,  that  all  common  stages  for  rope-dan- 
cers, &C.,  are  nuisances,  not  only  because  they  are  great  temptations  to  idle- 
ness, but  also  because  they  are  apt  to  draw  together  numbers  of  disord^^ 
persons,  which  cannot  but  be  very  inconvenient  to  the  neighborhood.  Baa 
Abr.  tit  Nmsance,  (A);  1  Hawk.  P.  P.  c.  76,  s.  6. 

Some  actions  which  would  otherwise  be  nuisances,  may  be  justified  by 
necessity.  Thus,  a  man  may  throw  wood  into  the  street  for  the  purpose  of 
having  it  carried  into  his  house,  and  it  may  lie  there  a  reasonable  time.  Com. 
V.  PoBtmore^  1  8.  ft  R.  219.  So,  because  building  is  necessary,  stones,  brick, 
sand,  and  other  materials,  may  be  placed  in  the  street,  provided  it  be  done  in 
the  most  convenient  manner.  lb.  So  a  merchant  may  have  his  goods  placed 
in  the  street,  for  the  purpose  of  removing  them  to  his  store  in  a  reasonable 
time :  but  he  has  no  right  to  keep  them  in  the  street,  for  the  purpose  of  selling 
them  there.  Ih,  And  there  is  no  difference  between  the  case  of  a  public  auc- 
tioneer and  that  of  a  private  merchant  An  auctioneer  has  not  a  legal  right 
to  place  goods  intended  for  sale,  in  the  public  street,  because  there  is  no  ne- 
cessity in  the  case.  Ih.  And  the  proviso  in  the  ordinance  of  the  eorporatk>n 
of  Philadelphia^  of  Jan.  18,  1790,  which  exempts  auctioneers  flrom  the  penal- 
ties imposed  on  persons  who  place  goods  in  the  streets,  does  not  render  them  ' 
less  liable  to  the  penalties  of  a  nuisance  at  common  Uw.  Jb.  Whether  the 
corporation  of  Philadelphia  has  a  right  to  license  a  nuisance,  by  virtue  of  the 
general  powers  contained  in  the  act  of  incorporation,  diibUatuir,  Jb,2\1,  The 
erection  of  a  building  upon  a  public  square  in  a  town  or  dty,  is  a  public  nui- 
sance which  may  be  abated  by  the  party  aggrieved ;  so  as  it  is  done  peaceably 
and  without  any  riot  Rung  v.  Skoneberger,  2  W.  23.    It  seems  that  length  of 
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public  be  greatly  increased,  is  not  a  nuisance  ;(a)  and  also  Of  kgunctions 

that  a  person  cannot  be  indicted  for  continuing  a  noxious  sancea. 

trade  which  has  been  carried  on  at  the  same  place  for  nearly 

fifty  years,  {b)    But- this  has  been  since  overruled,  and  it  ap-  r*of55-i 

pears  that  no  length  of  time  can  legalize  a  public  nuisance,  L        J 

although  it  may  supply  an  answer  to  the  action  of  a  private 

individual.(c) 

The  erecting  or  keeping  powder-mills  and  magazines  near  Nuisances  to 
a  town  is  al§o  a  nuisance  for  which  an  indictment  will  **^®  Wgl^way. 
lie.(c?)[l]  Another  common  species  of  nuisance  is  by  obstruc- 
tion to  highways  and  bridges,  as  by  digging  a  ditch,  or  mak- 
ing a  hedge  or  gate  across  a  highway,  or  by  suffering  adjoin- 
ing ditches  to  become  foul,  boughs  or  trees  to  hang  over  a 
house  adjoining  the  road  or  a  bridge(e)  to  become  ruinou8,(/) 
or  by  the  unauthorized  occupation  of  the  street  by  wagons 
or  stage-coaches.(^) 

All  obstructions  in  public  rivers  by  which  the  current  is  Rivera. 

(o)  Rexv.R  NevilUy  Peake,  KT.  P.  0.  91,  cit.  2  Rnss.  on  Crimes,  430. 

{b)  Rex  ▼.  S,  NrnfiSe,  ib. 

(<;)  Wdi  y.  Btyrntfy  7  East,  199.  Rem  r.  Cross,  3  Gampb.  227.  2  Rosa,  on 
Crimes,  430. 

((Q  Bem  ▼.  Taykyr,  2  Stra  1167.     2  Russ.  on  Crimes,  430. 

(e)  Bex  y.  Wataori,  2  Lord  Raym.  856. 

(/)  2  Ross,  on  Crimea,  461.    . 

ig)  Bex  y.  JStemeO^  6  East,  427.  Bex  y.  Oroes,  cited  sapra.  Bex  y.  Jones,  3 
Camb.  250. 

poflsesnon  will  not  create  a  right  in  such  case.  Ih,  A.  pig-sty  in  a  dty  is  per 
se  a  nnisanoe.  Oom.  y.  Van  Sickle,  Sup.  Ct,  Nisi  Prius,  May,  1845,  7  P.  L.  J. 
82.  A  common  nuisance  is  an  offence  against  the  public,  either  by  doing  a 
thing  which  tends  to  the  annoyance  of  all  citizens,  or  by  neglecting  to  do  a 
thing  which  the  common  good  requires.  Lancaster  Turnpike  Co.  y.  Rogers,  2 
Barr,  114.  A  nuisance  in  a  city  is  not  the  less  obnoxious  to  indictment  from 
the  fiict  that  it  is  connected  with  a  large  and  flourishing  manu&ctory.  Com, 
y.  Van  Sidde,  Sup.  Ct  Nisi  Prius,  May,  1845,  7  P.  L.  J.  82.  It  is  a  public 
Doisance,  and  indictable  at  common  law,  to  put  on  the  footway  of  a  public 
street,  a  stall  for  the  sale  of  fruit  and  confectionary,  although  the  defendant  pay 
rent  to  the  owner  of  the  adjoining  premises  for  the  use  of  so  much  of  the  pave- 
ment as  is  occupied  by  him.  Com.  y.  Weahoorih,  1  Am.  L.  J.  547.  Where  a 
toll-bouse  was  erected  by  a  turnpike  company,  partly  on  the  land  of  another, 
under  license,  in  consideration  of  user  of  the  road  by  such  owner,  and  was 
afterwards  abandoned  as  a  toll-house,  and  the  gate  removed;  held,  it  became 
a  nuisance  both  on  the  road  and  on  the  land,  and  its  removal  by  any  one  in- 
jured was  no  trespass.     Lancasier  Turnpike  Co.  v.  Rogers,  2  Barr,  114. 

[1]  A  gunpowder  mannfhctory  is  not  a  nuisance,  because  of  the  loose  manner 
in  which  the  edifices  hay^been  constructed.  The  BeOona  Co.^s  case,  3  Bland's 
Oh.  Rep.  447. 
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Of  iivunctionfl  weakened,  or  the  placing  timber  or  other  bulky  materials, 
aa^c^.  ^^'      ^7  which  the  navigation  is  impeded,  are  nuisances.(a) 

Lord  Hale,  in  the  treatise  already  referred  to,  notices  the 
"■  several  nuisances  which  may  be  committed  to  ports,  as  fol- 
lows :  tilting  or  choking  up  the  port  by  sinking  vessels,(6) 
or  throwing  out  filth  or  trash ;  decays  of  wharves,  keys  or 
piers ;  leaving  anchors  without  buoys ;  building  new  wiera 
or  enhancing  old ;  the  straitening  of  the  port  by  building  too 
[*2e6]  *far  into  the  water  ;(c)  impeding  the  mooring  of  ships  in  the 

ground  adjacent,  if  it  hath  been  anciently  used  without  pay- 
ing anything  for  it ;  if  it  be  a  new  port.  Lord  Hale  says  the 
mooring  must  be  permitted  upon  reasonable  amends.  Also 
the  towing  or  hauling  of  vessels  up  or  down  a  river  or  creek 
to  or  from  a  port  town ;  and  the  suffering  a  port  or  public 
passage  to  be  filted  or  stopped,  is  a  nuisance  in  those  who  are 
bound  to  repair  it.[l] 
Gommiflsioneni  The  commissioners  of  sewers,  in  the  exercise  of  their  duty 
of  sewers.        ^  repair  sea  banks  and  walls,  survey  rivers,  public  streams, 

(a)  Rex  V.  Leech^  6  Mod.  145.     6  Bao.  Ab.  Nuis.  A.     2  Buss,  on  Crimes,  491. 

(b)  But  where  a  vessel  has  been  sunk  by  aooidont  or  misfortune,  an  indict- 
ment cannot  be  maintained  against  the  owner  for  not  removing  it  Jtex  v. 
Watts,  2  Esp.  N.  P.  0.  6T6. 

(e)  This  is  not  ipso  facto  a  nuisance,  unless  it  be  a  damage  to  the  port  and 
navigation :  in  these  cases,  therefore,  it  is  a  question  of  fiict  to  be  found  by  a 
jury  whether  the  building  be  a  nuisance  or  not  Where  the  building  is  below 
the  highwater  mark  it  is  a  puipresture,  but  not  necessarilj  a  nuisanoa 


[1]  Equity  has  jurisdiction  to  restrain,  by  injunction,  erections  on  servient 
lands,  in  violation  of  an  easement  or  right  of  enjoyment  in  respect  of  such 
lands,  attached  or  belonging  to  adjoining  premises.  Seymour  v.  McDonald^  4 
Sand.  Ch.  Rep.  502.  A.  owning  two  adjoining  rural  building  lots,  bounding 
on  a  river,  and  erecting  on  one  a  family  mansion  for  his  own  use,  sold  the  other 
to  B.  for  a  like  purpose,  with  a  covenant  by  B.,  in  the  deed  to  him,  that  he 
would  not  use  the  lot  in  a  way,  or  for  any  business  which  might  be  in  any 
manner  offensive  to  the  occupant  of  the  adjoining  property,  or  that  would  tend 
to  deteriorate  or  lessen  its  value;  and  would  not  use  it  for  a  stone  quarry.  B. 
soon  after  leased  to  C.  the  right  to  build  a  wharf  on  B.'8  river  fbont,  and  to 
make  a  railway  to  the  same,  across  B.'s  lot,  in  order  that  0.  could  use  the  rail- 
way and  wharf,  to  transport  and  load  into  vessels  stone  flrom  a  large  quarry  of 
C.*8  situate  some  distance  back  of  the  lots  in  question.  C.  proceeded  to  build 
the  railway  and  wharC  Held,  that  the  railway  and  wharf  were  within  the 
prohibition  of  the  covenants  in  the  deed,  and  their  fUrther  erection  was  enjoined. 
The  erection  of  the  wharf  was  held  to  be,  of  itself  a  violation  of  the  covenant, 
because  of  its  aflbrdmg  access,  and  attracting  to  tlie  shore  nocturnal  debau- 
chees, rambling  by  water  from  a  neighboring  city,    Jb, 
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ditches,  &c.,  have  authority  to  inquire  of  all  nuisances  and  Of  ii^unctiona 
offences  committed  by  the  stopping  of  rivers,  erecting  mills,  sances. 
not  repairing  banks  and  bridges,  &c.(a)[2]     This,  however, 

(a)  3  BL  Com.  T3. 

[2]  The  erection  of  anything  in  the  upper  part  of  a  stream  of  water,  which 
poisons,  cormpts  or  renders  it  offensive  or  unwholesome,  is  actionable.  Howdl 
T.  If  Coy,  3  R.  256.  The  erection  of  a  tan-yard,  comes  within  the  operation 
of  this  principle,  provided  it  has  the  effect  of  corrupting  the  water  below,  so  as 
to  be  injurious  to  the  other  proprietors.  lb.  The  limitation  of  these  principles 
is,  either  where  there  has  been  an  appropriation  for  twenty  years,  which  in 
law  raises  a  presumption  of  right,  or  it  raises  from  contract.  lb.  One  who  by 
a  lease,  has  a  right  to  so  much  of  the  water  of  a  stream  as  shall  be  needful  and 
proper  for  the  supply  of  a  tan-yard,  and  the  working  of  a  bark-mill,  and  who 
is  bound  to  return  all  the  water  which  he  diverts  for  such  purposes,  over  and 
above  the  quantity  which  should  be  necessarily  used  and  consumed  in  con- 
ducting the  business,  without  unnecessary  and  unavoidable  loss,  diminution  or 
waste,  into  the  creek  above  a  dam  situate  lower  down  the  stream ;  haa  no  right 
to  return  it  polluted  by  admixture  with  substances  of  a  poisonous  or  unwhole- 
some natare,  to  the  Injury  of  the  lessor,  and  of  those  claiming  under  him.  lb. 
Although  what  is  necessary  to  the  enjoyment  of  thing  demised,  passes  with  it 
as  appurtenant  without  express  words,  yet  what  is  merely  canvenieiU^  does  not. 
lb. 

Therefore  a  lease  of  a  piece  of  ground  Tor  a  tan-yard  and  bark-mill,  with  the 
use  of  so  much  of  the  water  of  a  stream  as  may  be  necessary  for  conducting  the 
buaneas,  does  not  carry  with  it  a  right  to  the  lessee,  to  empty  the  contents  of 
his  tan-yard  into  the  stream,  or  to  dispose  of  his  surplus  tan,  on  the  adjoining 
land  of  the  lessor.  Jb,  In  an  action  for  a  nuisance  in  flowing  water  back  upon 
the  plaintiff^s  land  by  means  of  a  mill-dam,  the  defendant  may  give  evidence 
of  a  parol  license  from  a  former  owner  of  the  plaintiff's  land.  Jt^tUop  v. 
ItHhennyy  4  W.  317.  A  parol  license  from  the  known  agent  of  a  foreign  land 
company,  to  erect  a  milldam  and  flow  the  water  back  upon  their  lands,  may 
be  given  in  evidence  in  an  action  for  a  nuisance,  by  a  purchaser  from  the  com* 
pany.  lb,  A  parol  license  to  erect  a  mill-dam,  by  which  the  lands  above  will 
be  covered  by  water,  is  binding,  when  executed,  upon  all  subsequent  pur- 
chasers of  the  lands:  before  execution,  such  license  may  be  revoked;  after- 
wards it  is  irrevocable.  lb.  In  an  action  for  a  nuisance  in  the  erection  of  a 
mill-dam  by  overflowing  the  plaintiff's  land,  his  declarations,  or  those  of  any 
former  owner  of  the  land  during  his  ownership,  respecting  the  defendant's  right 
to  do  so,  may  be  given  in  evidence  by  the  defendant    lb. 

Since  the  act  of  23rd  March,  1803,  the  erection  of  a  mill-dam  across  a  navi- 
gable stream,  is  not  a  nuisance  to  which  the  common  law  remedy  of  abatement 
can  be  applied ;  the  course  of  proceeding  pointed  out  by  that  act,  must  be 
pnreued.  CrisweR  v.  Chtgh^  3  W.  330.  Dyer  v.  Dttptty,  5  Wh,  584..  See 
Brown  v.  (7<wk,  3  8.  &  R.  273.  Spiegdmeyer  v.  Walter^  3  "W.  A  &  540,  An. 
action  on  the  case  may  be  maintained  by  the  owner  of  a  mill-seat  in  the  pos* 
session  of  a  tenant,  against  one  who  pens  back  the  water  in  the  race  by 
building  a  dam  on  the  adjoining  ground.  B^ka  v.  Sergeant,  7  W.  ft  S.  9. 
Where  the  owner  in  fee  of  two  a^ioiniug  tracts  of  land  through  the  upper  of 
which  ran  a  water-course  to  his  miU  on  the  lower  one,  part  of  which  was  the 
bed  of  a  small  stream,  and  part  an  artificial  trench  from  a  small  adjoining  creek,.. 
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like  all  inferior  jurisdictions,  is  subject  to  the  discretionary 
coercion  of  the  court  of  king^s  bench.(a)  It  seems  also  that 
a  species  of  cognizance  has  been  taken  of  this  subject  in 
equity.  In  a  cause  in  the  duchy  court  of  Lancaster,  reported 
in  Callis,(6)  the  defendants  had  by  their  answer  set  forth  an 
ordinance  or  decree  of  commissioners,  founded  upon  a  ver- 
dict, directing  a  wear  upon  the  river  Wye  to  be  overthrown 
and  the  timber  thereof  removed ;  the  court,  however,  was  of 
opinion  that  the  wear  being  an  ancient  *wear  by  prescription 
and  custom,  it  ought  not  to  have  been  overthrown  by  the 
decree ;  and  that  the  verdict  was  defective  in  not  stating 
quanta  and  in  qua  parte,  the  wear  was  enhanced  above  the 
ancient  size.  In  a  recent  case,  however,  the  court  of  chan- 
cery refused  to  interpose  by  injunction  upon  motion,  to  re- 
strain commissioners  of  sewers  from  removing  a  float  or  tum- 
bling bay  upon  a  river,  although  such  removal  was  stated  to 
be  irreparable  mischief  (c)  Lord  Eldon  observed,  that  with- 
out entering  into  the  question  whether  there  might  or  might 
not  be  cases  in  which  a  court  of  equity  would  interfere,  he 
thought,  upon  the  answer  and  affidavits,  that  after  the  oppor- 
tunity which  the  plaintiff  had  had  of  taking  a  much  shorter 
course,  by  applying  to  the  king's  bench  for  a  certiorari,  it 
ought  not  to  interfere  in  the  present  case. 

The  usual,  and  perhaps  the  more  correct  mode  of  proceed- 
ing in  equity  in  cases  of  public  nuisance,  is  by  information 
at  the  suit  of  the  attorney -general.(d)  But  it  is  apprehended 
that  this  is  by  no  means  absolutely  necessary,  for,  as  at  law, 
a  party  may  have  a  private  satisfaction  by  civil  suit  for  that 


(a)  3  B1.  Com.  ^73.  The  modem  determinations  upon  this  subject  are,  Teaw 
V.  HoOand,  BL  Rep.  Tit.  Dort  v.  Cray,  2  T.  R.  358.  Rex  v.  Somentiskire 
Commi8swner8  of  Sewers,  8  T.  R.  312.  7  East,  10,  9  East,  109.  Masters  t. 
Scroggs,  3  M.  ft  S.  447. 

(b)  BaU  V.  Mason,  Callis,  262,  ed.  1685. 

(c)  Kerrison  y.  Sparrow,  Coop.  305.  19  Yes.  449.  There  is  another  case 
lehich  has  not  been  alluded  to,  where  a  demurrer  to  a  bill  to  be  relieved 
against  an  order  of  commissioners  was  overruled.    Box  t.  AUen,  1  Dick.  49. 

(d)  Amb.  158.    3  Atk.  751.    Redes.  Tr.  117. 


oonyeyed  the  upper  tract  in  fee,  without  reserving  the  water-right,  to  a  partj 
who  afterwards  obstructed  the  trench  and  cut  off  the  supply  of  water;  held, 
that  the  vendor  could  maintain  an  action  on  the  case  against  the  vendee  for 
such  obstruction.  Seibert  v.  Levan,  8  Barr,  383.  A  present  injury  to  the 
freehold,  will  support  an  action  on  the  case,  hy  the  reversioner;  and  in  everj 
instance  of  flooding  the  knds  of  another,  the  law  will  imply  iiqury,  attfaough 
MTtual  or  special  damage  be  not  proved.    ihpJIm  t.  SergeatU,  7  W.  ft  S.  9. 
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ifhich  is  a  public  nuisance  ;(a)  so  in  equity,  if  there  is  a  spe-  OfinjuncUon* 
cial  grievance  arisiDg  out  of  the  common  cause  of  injury  eanoei  ^^ 
which  presses  more  upon  particular  *individuals  than  upon 
others  not  so  immediately  within  the  influence  of  it,  it  should  [*268] 

seem  that  they  would  be  entitled  to  the  interference  of  a 
court  of  equity  for  the  protection  of  their  private  rights.  [1] 
Accordingly  no  less  than  three  of  the  above  applications,  on 
grounds  of  public  nuisance,  were  at  the  suit  of  private  indi- 
viduals ;(6)  and  though  Lord  Hardwicke  in  one  of  them  no- 
ticed the  irregularity,  it  does  not  appear  to  have  formed  a 
serious  objection.  In  the  late  case  of  the  Attorney-general  v. 
Johnson,  the  application  was  by  information  and  bill.  [2] 

In  the  case  of  Coulson  v.  WhiteXc)  Lord  Hardwicke  ob-  Pri^**®  »«»■ 
served,  that  every  common  trespass  is  not  a  foundation  for 
an  injunction,  where  it  is  only  contingent  and  temporary; 
but  that  if  it  continues  so  loDg  as  to  become  a  nuisance,  the 
court  interferes,  and  will  grant  an  injunction. [3]     Under  this 

(a)  Bex  Y.  Jkwsnap^lQ  East,  196.  Callis  mentions  firom  the  books  several 
cases  of  assizes  of  nuisance,  tarn  querenti  quam  populo,  in  which,  for  the  pech 
pU,  the  offender  was  ordered  to  reform  the  nuisance ;  to  the  king  he  was  fined, 
and  the  plaintifiE)  for  his  own  private  wrong,  recovered  his  damages,  268,  269* 

(6)  Baines  v.  Baker;  Mayor  of  London  v.  Bolt;  Duke  of  Grafton  v.  EiUiard, 
dt  supra. 

{c)  3  Atk.  21. 

[1]  An  injnnctioQ  lies  to  restrain  a  parly  from  obstructing  a  street  in  tlie 
city  of  New  York,  by  building  a  house  thereon ;  it  being  not  only  a  public 
nnisanoe,  bat  producing  a  special  injury  to  the  plaintiffs,  by  affecting  the  en- 
joyment of  their  property  in  the  vicinity  and  the  value  of  it.  (kming  v.  Lowere^ 
6  Johns.  Oh.  Bep.  439. 

[2]  In  AUomey-general  v.  Utica  Inswrofnce  Company,  2  Johns.  Ch.  Rep.  371, 
GhaDceUor  Kent  doubts  whether  courts  of  equity  have  jurisdiction  to  interfere 
at  all,  and  particularly  by  injunction,  in  cases  of  public  nuisance,  by  which  the 
enjoyment  of  private  right  is  not  violated.  From  the  recent  decisions  cited  by 
Kr.  Eden,  it  would  seem  that  the  EngUsh  courts  have  now  no  doubt  of  their 
jurisdiction. 

[3]  Formerly  it  was  said  such  a  trespass,  if  it  had  not  continued  so  long  as 
to  become  a  nuisance,  was  not  a  ground  for  an  ipjunction  in  this  court ;  (see 
Goulaon  ▼.  White,  3  Atk.  21;  7  Yes.  307,)  but  that  doctrine  does  not  now 
prevail;  for  the  irreparable  damage,  (7  Yes.  308 ;  10  Yes.  291,)  which  may  be 
done  to  property  is  the  principle  upon  which,  in  these  times,  an  injunction  is 
granted.    Earl  Oowper  v.  Baker,  17  Yes.  128 ;   Chaik  v.  Wyatt,  3  Meriv.  688. 

Common  trespass,  having  reference  to  real  property,  and  the  right  to  com- 
plain depending  upon  a  title  thereto,  this  court  will  not  grant  an  injunction 
until  the  hearing  of  the  cause,  unless  there  be  some  reasonable  ground  of  title 
In  him;  (Hanson  v.  Gardiner,  7  Yes.  335;  Kinder  v.  Jones,  17  Yes.  110,)  and  it 
requires  that  the  same,  if  not  admitted,  should  be  establlahed  at  law  in  lug 


[*269] 
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Of  injunctionfl  head  may  be  noticed  an  early  case  in  Gary,  where  the  defend- 
sanceJ.  °^"  ^^^  ^as  restrained  till  the  hearing  firom  pulling  down  a  party 
wall  which  stood  between  his  house  and  that  of  the  plain- 
tiff.(c)  The  ordinary  instance  of  this  jurisdiction  is,  where 
the  court  interposes  to  *restrain  a  party  from  building  so 
near  the  plaintiff  *s  house  as  to  darken  his  windows.(a)[l] 

(a)  Busfi  v.  Field,  Gary,  129.    Vide  also  Mainly  v.  Eammet,  2  Dick.  488. 

(6)  Cherington  v.  Abney,  2  Vera.  646.  I>uke  of  Beaufort's  cast,  2  Bro.  C.  C. 
65.  Bateman  v.  Johnson,  Fitz.  106.  Ryder  v.  Bentham,  1  Yes.  453.  Morris 
V.  Lord  Berkley's  Lessees,  2  Ves.  453.  Attorney-general  v.  Bentkam,  1  Dick. 
271.  Attomey-generai  v.  Nidiol,  16  Ves.  338.  Laid  King  y.  Bishop  of  JBly, 
Trin.  Vac  1819. 

favor  before  it  will  grant  him  a  perpetual  injunction ;  (  Whikchurch  v.  Holworthy, 
19  Ves.  213;  Kinder  v.  Jones,  11  Ves.  110;  Grey  v.  Duke  of  NorOiumberland, 
17  Ves.  283;  19  Ves.  147;  and  see  lb.  155;  1  Swanst.  208,)  and  if  the  trial 
be  not  upon  issue  to  satisfy  the  conscience  of  the  court,  one  will  not  be  a  suffi" 
oient  foundation  for  such  relief  See  Leighion  t.  LeighUm,  1  P.  Wms.  671 ;  and 
Eobinson  v.  Lord  Byron,  2  Cox  R.  4.  It  is  worthy  of  remark,  however,  that 
where  a  devisee  claimed  title,  and  sought  to  restrain  the  heir  from  acts  of  tres- 
pass which  he  was  committing  upon  the  notion  that  the  will  was  not  estab- 
lished, this  court  would  not  grant  an  injunction,  {Smith  v.  CoUyer,  8  Ves.  89  ; 
19  Ves.  155,)  until  after  trial  of  the  right,  although,  as  it  has  been  said,  there 
appears  not  any  good  reason  why  it  should  not  have  so  interposed  to  preserve 
the  property:  (3  Meriv.  173,)  unless,  perhaps,  upon  a  distinction  already  noticed, 
that  this  court  will  not  in  any  case  consider  a  devise  to  be  valid  aprainst  the 
heir  until  proved  so  to  be  at  law.  As  one  particular  instance,  however,  of  its 
interference  in  a  case  of  trespass,  it  may  be  mentioned  that  where  one  having 
commenced  digging  coal  upon  his  own  land,  carried  his  excavations  under  that 
of  another,  this  court  granted  an  injunction  to  restrain  his  proceeding  in  the 
injury.    Mitchell  v.  Dors,  6  Ves.  147. 

But,  besides  the  cases  of  common  trespass  to  which  we  have  hitherto  ad- 
verted, there  are  others  in  which  the  injury  is  consequential,  in  which  this 
court  in  like  manner  interferes.  Henoe,  for  example,  where  a  stream  which 
flowed  through  the  defendant's  park,  and  supplied  largo  ponds  therein  with 
water,  in  its  course  to  the  plaintiff's  mill  was  stopped  by  the  defendant;  and 
was  afterwards  permitted  to  escape  in  such  quantities  as  to  endanger  the 
plaintiff's  property;  this  court  granted  an  injunction  against  the  defendant  to 
restrain  him  ttom  using  the  water  in  sudb  a  manner  as  to  prevent  its  flowing 
in  a  regular  manner,  as  formerly,  until  the  determination  of  the  right;  and 
imposed  upon  the  parties  the  necessity  of  going  speedily  to  trial  thereof;  and 
upon  the  right  being  established  made  the  injunction  perpetual  Robinson  v. 
Lord  Byron,  1  Bro.  C.  C.  688,  S.  C.  2  Cox  Rep.  4;  and  see  19  Ves.  625. 

[1]  I  am  not  aware  that  any  case  has  been  ruled  in  this  state,  in  which  the 
Englisli  doctrine  respecting  ancient  lights,  has  been  recognized.  It  should  be 
introduced  with  caution.  Many  vacant  lots  in  our  own  cities  and  towns,  are 
owned  by  persons  who  reside  at  a  distance,  and  who  are  either  unable  or 
unwilling  to  improve  them.  It  would  be  inconvenient  to  compel  them  to  do 
"80,  on  the  penalty  of  forfeiting  a  valuable  right  by  neglect  Hoy  v.  Sterrett,  2 
•W.  831.    Rogers,  J, 
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-An  injunction  will  not,  it  seems,  be  granted  in  tliese  cases,  Of  iiy unctions 
unless  the  windows  in  question  are  ancient  lights,(a)  and  the  ^^^g.  °'"" 

(a)  Fishmonger^  Company  v.  East  India  Company ^  1  Dick.  163. 

Chancery,  if  a  proper  case  be  disclosed,  will  interfere  by  injunction,  to  pre- 
vent the  obstruction  of  ancient  lights.  Robeson  v.  Pittinger^  1  Green's  Ch.  Rop. 
'67.  Chancery  will  interfere,  by  injunction  to  prevent  or  remove  a  private 
nuiflance,  where  the  nuisance  has  been  erected  to  the  prejudice  or  annoyance 
of  a  right  which  the  other  party  had  long  previously  enjoyed.  Jb.  It  must  be 
a  strong  and  mischievous  case  of  pressing  necessity,  or  the  right  must  have 
been  previously  established  at  law,  to  entitle  the  party  to  call  to  his  aid  the 
jurisdiction  of  chancery.  lb.  Where  ancient  lights  have  existed  for  upwards 
of  twenty  years,  undisturbed,  the  owner  of  an  adjoining  lot  has  no  right  to 
obstruct  them ;  and  particularly  so,  if  the  adjoining  lot  was  owned  by  the  per- 
son who  built  the  house,  containing  the  ancient  lights,  at  the  time  of  building, 
and  was  subsequently  sold  by  him.  lb.  Whether  chancery  will  interfere,  by 
injunction,  to  prevent  the  nuisance,  or  leave  the  party  to  establish  his  right  at 
law,  must  depend  upon  the  particular  circumstances  of  each  case.    Jb. 

No  one  has  a  right  to  build  so  near  his  neighbor's  house  as  to  obstruct  the 
passage  of  light  or  air;  but  the  mere  tenctency  of  a  building  to  obstruct  the 
free  passage  of  the  one  or  the  other,  has  never  been  considered  sufficient  to 
warrant  the  restraining  process  of  a  court  of  equity.  Gtoin  v.  Melmothy  1  Free- 
man's Ch.  Rep.  505.  In  cases  of  nuisance,  chancery  interposes  only  where 
-the  complatnant's  rights  arc  clear,  either  from  contract  or  ancient  possession  on 
the  ground  of  preventing  irreparable  mischief,  and  the  thing  complained  must 
be  immediately  hurtful  lb.  If  the  thing  sought  to  be  prohibited,  is  in  itself 
a  nuisance,  chancery  wiU  interfere ;  but  where  it  is  not  unavoidably,  and  in 
itself  noxious;,  but  may  possibly  prove  so,  chancery  will  not  interfere,  until  the 
matter  has  been  tried  at  law.    lb. 

A  blacksmith  shop  in  a  small  village,  is  not  in  the  judgment  of  law  a  nuisance, 
so  as  to  authorize  a  court  of  chancery  to  interpose  by  injunction,  and  prevent 
its  erection.  Whether  a  blacksmith  shop  might  not  be  so  inartificially  and 
improperly  constructed,  as  to  be  peculiarly  liable  to  fire,  and  subject  to  be 
abated  aa  a  nuisance  in  a  town.  Quere.  One  who  erects  a  house  in  a  city  or 
town,  on  the  margin  of  his  lot,  with  a  window  openmg  upon  the  lot  of  the 
adjoining  proprietor,  does  not  thereby  acquire  such  a  right  to  the  use  of  his 
window  as  to  deprive  the  adjoining  proprietor  of  the  right  to  build  on  his  lot, 
in  any  manner  his  judgment  or  &ncy  may  dictate.  Bay  v.  LyneSj  10  Ala. 
Rep.  63. 

A  party  owning  a  lot  in  a  large  city,  cannot  bo  enjoined  "  from  building  a 
house  on  bis  own  ground,"  on  the  plea  that  it  obstructs  the  light  and  air  of  his 
neighbor;  the  right  to  the  enjoyment  of  an  unrestricted  circulation  of  air,  can 
hardly  be  said  to  belong  to  the  citizen  of  a  large  town.  Otoin  v.  Metmiothj 
Freem.  Ch.  505.  Where  a  bill  enjoining  a  man  from  erecting  a  chimney  on 
his  lot,  because  it  endangered  the  complainant's  house  from  fire  therefrom, 
alleged  "that  the  top  of  the  chimney  would  be  in  a  few  feet  of  the  complain- 
ant's kitchen,  and  sparks  of  fire  from  it  would  easily  communicate  to  the 
house;"  but  it  did  not  appear  that  the  complainant  could  not  guard  himself  by 
a  fire-proof  roof,  nor  that  the  danger  was  direct,  immediate  and  imminent ; 
■held,  that  the  injunction  should  be  discharged ;  as  courts  of  chancery  never 
interfere  in  cases  of  nuisance,  unless  the- complainant's  rights  are  xdear,  either 
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Of  injnnctiona  act  is  in  violation  of  some  agreement  either  express  or  im- 
Banc8&  ^^'  plied:  nor  is  every  diminution  in  the  value  of  the  premises 
a  ground  for  the  court  to  interpose,  nor  every  species  of  mis- 
chief upon  which  an  action  upon  the  case  might  be  main- 
tained. The  foundation  of  the  jurisdiction  is  that  sort  of 
material  injury  to  the  comfort  of  the  existence  of  those  who 
dwell  in  the  neighboring  house,  which  requires,  upon  equi- 
table principles,  the  application  of  a  power  to  prevent,  as 
well  as  remedy,  the  eviL(a)  The  diversion  of  water  courses, 
or  the  pulling  down  banks,  and  exposing  the  plaintiff  to  in- 
undation, are  also  nuisances  against  which  a  court  of  equity 
has  interposed.(J)[2] 

(a)  4  Dick.  164.     16  Yes.  342. 

{h)  Martin  v.  Styles,  Moee.  145.  Robinwn  y.  Lord  Byron,  1  Bro.  0.  0.  688. 
2  Cox,  4.  2  Dick.  703.  Lane  v.  NewdigaJk,  10  Yes.  194.  Chalk  y.  Wyai^  8 
Meriy.  688. 

from  contract,  ancient  posBession,  or  where  the  injury  complained  of  is  direct^ 
not  where  there  is  a  mere  probable  or  consequential  injury.    Jb. 

The  power  of  the  court  to  grant  injunctions  in  case  of  nuisance  is  unqaei- 
tionable;  but  the  exercise  of  the  power  must  always  rest  in  the  sound  discre- 
tion of  the  courts  to  be  goyemed  by  the  nature  of  the  case.  Society  for  esla^ 
UsMng  manufactarea  y.  Morris  Canal  Co,,  Sax.  Oh.  Rep.  158.  This  court,  if  a 
proper  case  be  disclosed,  will  interfere  by  injunction  to  proyent  the  obstruction 
of  ancient  lights.  Roibeaon  y.  PitUnger,  1  Green's  Gh.  Rep.  57.  Chancery  will 
interfere  by  injunction  to  preyent  or  remoye  a  priyate  nuisance^  where  the 
nuisance  has  been  erected  to  the  prejudice  or  annoyanoe  of  a  rig^t  which  the 
other  party  had  long  preyiously  enjoyed.    lb. 

It  mast  be  a  strong  and  mischieyous  case  of  pressing  necesnty,  or  the  right 
must  haye  been  previously  established  at  law,  to  entitle  the  party  to  call  to  his 
aid  the  jurisdiction  of  this  court.  lb.  Where  ancient  lights  haye  existed  for 
upwards  of  twenty  years  undisturbed,  the  owner  of  an  adjoining  lot  has  no 
right  to  obstruct  them:  and  particularly  so,  if  the  acUoining  lot  was  owned  by 
the  person  who  built  the  house  containing  the  ancient  lights  at  the  time  of 
building,  and  was  subsequently  sold  by  him.  Jb,  Whether  this  court  will 
interfere  by  injunction  to  prevent  the  nuisance,  or  leave  the  party  to  establish 
his  right  at  law,  must  depend  on  the  particular  circumstances  of  each  case.    Jb. 

A  lessor  is  not  entitled,  during  the  continuance  of  the  lease,  to  an  injunc- 
tion to  restrain  the  lessee  fh>m  obstructing  and  darkening  windows  in  the 
demised  tenement,  unless  the  injury  will  probably  be  irreparable,  or  cannot  be 
compensated  by  damages  recovered  in  a  suit  at  law.  AUUns  y.  CkOaon,  7  Met. 
Rep.  398. 

[2]  It  is  a  dear  principle  in  law  that  the  owner  of  land  is  entitled  to  the  use 
of  a  stream  of  water  which  has  been  accustomed  fW>m  time  immemorial,  to  flow 
through  it,  and  the  law  gives  him  ample  remedy  for  the  violation  of  this  right. 
To  divert  or  obstruct  a  water  course  is  a  private  nuisance ;  and  the  books  are 
full  of  cases  and  decisions  asserting  the  right  and  affording  the  remedy.  F.  N. 
B.  184.  Moore  y.  Browne,  Dyer,  319,  b.  LuUertVs  case,  4  Co.  86.  Gl^nne  y. 
IHehah,  Comb.  43.    2  Show.  507.    Fidman  y.  2V^  Comb.  231. 
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♦The  following  are  some  of  the  most  important  determina*  Of  injoncUotm 
lions  at  law  upon  private  nuisances  of  that  nature,  which  saooes. 

The  court  of  chancery  has  also  a  concnirent  juriadictioii,  by  iiqanctioii,  equally  P^^""^^ 
clear  and  well  establiahed  in  these  cases  of  prirate  nuisance.  Without  notidng 
nuisances  arising  from  other  causes,  we  have  many  cases  of  the  application  of 
equity  powers  on  this  very  subject  of  diverting  streams.  In  Finch  v.  iiat- 
Widger,  (2  Vem.  390,)  the  lord  keeper  held,  that  after  a  long  enjoyment  of  a 
water  course  running  to  a  house  and  garden,  through  the  ground  of  another, 
a  right  was  to  be  presumed,  unless  disproved  by  the  other  side,  and  the  plain- 
tifT  was  quieted  in  his  enjoyment,  by  injunction.  So,  again,  in  Btuh  v.  Westemf 
(Prea  in  Gh.  530,)  a  plaintiff  who  had  been  in  possession  for  a  long  time  of  a 
water  course,  was  quieted  by  injunction,  against  the  interruption  of  the  de- 
fendant who  had  diverted  it,  though  the  plaintiff  had  not  established  his  right 
at  law,  and  the  court  said  such  bills  were  usual  These  cases  show  the  ancient 
and  established  jurisdiction  of  this  court ;  and  the  foundation  of  that  jurisdi(y 
tion  is  the  necessity  of  a  preventive  remedy  when  great  and  immediate  mis- 
chief or  material  injury  would  arise  to  the  comfort  and  useful  enjoyment  of 
property.  The  interference  rests  on  the  principle  of  a  dear  and  certain  right 
to  the  enjoyment  of  the  subject  in  question,  and  an  injurious  interruption  of 
that  right,  which  upon  just  and  equitable  grounds,  ought  to  be  prevented. 
Afum,  1  Vem.  120.  East  India  Company  v.  Sandys,  1  Vem.  127.  Bills  v. 
University  of  Oxford,  1  Yem.  276.  Anon.  1  Yesey,  476.  Anon.  2  Yesey,  414. 
WhUchurch  v.  IHde,  2  Atk.  391.  2  Yesey,  453.  AUomey-generai  v.  Ifichol, 
16  Yesey,  338.  f- 

It  is  well  established  that  a  court  of  equity  has  concurrent  jurisdiction  with 
courts  of  law  in  cases  of  private  nuisance.  But  it  is  equally  well  established 
that  it  is  not  every  violation  of  the  rights  of  another  which  may  be  ranked 
under  the  general  head  of  nuisance,  which  will  authorize  the  interposition  of 
the  equitable  powers  of  the  supreme  court  Such  interposition  rests  upon  the 
principle  of  a  dear  and  certain  right  to  the  enjoyment  of  the  subject  in  ques- 
tion ;  and  it  must  also  be  a  case  of  strong  and  imperious  necessity ;  or  the 
right  must  have  been  previously  established  at  law. 

A  court  of  equity  will  not  interfere  for  the  purpose  of  settling  the  respective 
rights  of  parties  in  the  use  of  water,  and  determining  the  quantity  the  plaintiff 
is  entitled  to  use  in  propelling  certain  machinery ;  to  restrain  the  defendanti 
by  injunction,  from  drawing  the  water  fit)m  a  dyke,  so  as  to  deprive  tlie  plain* 
tiff  of  the  use  of  a  suffldent  quantity  to  carry  his  machinery;  and  to  protect 
the  phiintiff  in  the  undisturbed  use  of  the  water ;  where  the  defendant  does 
not  dispute  or  contest  the  plaintiff's  rights,  when  the  quantity  of  water  he  is 
entitled  to  shall  be  ascertained,  but  the  plaintiff  *s  rights  have  not  been  estab- 
lished at  law.  It  seems  the  plaintiff  has  an  ample  remedy  at  law,  in  such  a 
a  case.  To  authorize  an  injunction  there  should  be  not  only  a  dear  and  pal- 
pable violation  ot  the  p  aintiff 's  rights,  but  the  rights  themsdves  should  be 
certain,  and  such  as  are  capable  of  being  dearly  ascertained  and  measured. 
Olmstead  and  others  v.  Loomis  and  Graves,  6  Barb.  S.  C.  Rep.  152. 

It  is  not  the  peculiar  province  of  a  court  of  equity  to  construe  contracts  and 
conveyances  of  water  powers,  or  to  ascertain  and  define  the  quantity  of  water 
granted  or  reserved  thereby.  The  prindple  upon  which  the  jurisdiction  of 
a  court  of  equity  rests,  in  cases  of  water  privileges,  arises  fit>m  the  preventive 
remedy  which  it  can  afford,  in  shieldmg  a  party  fit>m  great  and  irreparable  in- 
jury which  may  threaten  him.     But  the  rights  alleged  to  be  infringed  or 
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Of  injunctjons  are  most  likely  to  come  under  the  consideration  of  a  court  of 
8an(m  ^^^"      equity :  actions  on  the  case  for  stopping  ancient  lights,  or 

threatened  must  be  dear,  definite  and  certain,  or  capable  of  being  clearly  as- 
certained ;  otherwise  the  party  should  be  left  to  his  remedy  at  law.  In  grants 
of  water  privileges,  where  the  construction  is  doubtful,  that  interpretation 
should  be  preferred  which  will  give  to  the  grantee  a  right  to  an  unrestricted, 
rather  than  to  a  limited,  use  of  the  quantity  granted.  Where  a  grant  of  a 
water  power  specifies  the  quantity  of  water  to  be  used,  and  the  mills  and  ma- 
chinery to  be  operated  thereby,  but  the  grantee  is  not  confined,  in  termsj  to 
the  use  of  the  mills,  Ac  particularly  specified,  the  grant  will  not  be  construed 
as  restricting  the  grantee,  in  the  use  of  the  water  conveyed  to  the  particular 
mills  and  machinery  mentioned  in  the  conveyance.  If  the  grantee  of  a  water 
power  is  not  restricted,  by  the  terms  of  his  grant,  in  regard  to  the  objects  to 
which  the  same  is  to  be  applied,  he  may  apply  such  water  power  to  any  kinds 
of  mills  or  machinery  which  his  interest  may  dictate  ,*  even  though  the  grantor 
may  own  machinery  of  the  same  kind  with  which  the  grantee,  will  come  in 
competition.  No  such  restriction  can  be  implied  fi^m  the  iact  that,  at  the 
time  of  the  grant,  the  parties  were  tenants  in  common  of  the  water  power,  and 
of  the  mills  propelled  thereby.  Where  the  respective  rights  of  persons  owning 
a  water  power  rest  in  grant  and  not  in  covenant ;  the  right  of  each  party  to 
use  the  water  not  being  in  terms  made  a  condition  of  the  grant,  and  there 
being  no  provision  made  for  the  effect  of  a  forfeiture ;  it  will  be  held  that  the 
parties  intended  their  rights  under  the  deed  should  be  fixed  and  vested  at  the 
time  of  delivery,  and  not  liable  to  fiuctuate  and  vary  according  to  lUture  events. 
Fisk  V.  WiXber,  7  Barb.  Sup.  Kep.  395. 

By  the  court,  Pratt,  J. — We  have  recently  had  occasion  to  examine  into  the 
power  of  a  court  of  equity  to  grant  relief  in  cases  of  this  kind,  and  to  inquire 
under  what  circumstances  the  court  will  interpose  by  injunction.  Ohnsiead 
y.  LoomiSf  6  Barb.  S.  0.  R.  162.  We  said  in  that  case  that  it  was  well  estab- 
lished that  courts  of  equity  bad  concurrent  jurisdiction  with  courts  of  law  ia 
cases  of  private  nuisance,  but  that  it  was  not  every  case  of  that  kind  which 
would  authorize  the  exercise  of  such  jurisdiction.  Angell  on  Water  CourseSi 
174.  2  John.  Ch.  Rep.  282.  6  Id.  19.  4  B.  &  G.  8.  It  rests  upon  the 
principle  of  a  clear  and  undoubted  right  to  the  ei\joyment  of  the  subject  in 
question ;  and  will  only  be  exercised  in  a  case  of  strong  and  imperious  neces- 
sity, or  when  the  rights  have  been  established  at  law.  In  case  of  an  injunc- 
tion, tl)e  necessity  that  the  subject-matter  should  be  capable  of  being  clearly 
ascertained  is  most  obvious,  in  order  that  the  mandate  of  the  court  may  be 
certain  and  without  ambiguity ;  that  what  the  defendant  is  commanded  to  do 
or  not  to  do  may  be  certain  and  definite.  Bipon  y.  Eobart,  3  Mylne  &  Keen, 
169. 

It  is  no  part  of  the  peculiar  powere  of  a  court  of  equity,  to  construe  contnctSr 
or  to  ascertain  the  damages  to  which  a  party  may  be  entitled  in  consequence 
of  a  breach  thereof.  These  subjects  alone,  would  not  confer  jurisdiction.  The 
principle  upon  which  jurisdiction  rests,  in  cases  of  water  privileges  is  contained 
in  the  preventive  remedy  which  a  court  of  equity  can  afford,  to  shield  a  party 
from  some  great  and  irreparable  injury  which  may  threaten  him.  But  the 
rights  in  question  must  be  capable  of  being  clearly  ascertained,  in  order  that 
the  decree  of  the  court  may  be  obeyed  with  safety  by  the  party  against  whom 
it  is  directed. 

In  this  case  tlio  bill  may,  and  probably  does,  disclose  a  case  within  Che. 
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either  express  or  implied,  are  extremely  numerons.(a)    Ine  sanoea. 

(a)  See  the  old  caaee  roferred  to,  Com.  Dig.  title  Action,  on  the  case  for 
nnisanoe. 


equitable  powers  of  the  oourt,  provided  the  oonstruction  which  the  plainti£& 
give  to  the  original  partition  deed  be  correct    The  bill  ia  based  upon  the  as- 
sumption that  the  original  deed  restricted  each  party  thereto,  in  the  use  of  the 
water,  to  the  particular  mills  mentioned  therein ;  alleging  that  the  defendants 
have  diverted  the  water  to  other  uses,  and  applied  it  to  propelling  other  kinds 
of  mills  and  machinery.   It  then  prays  that  the  rights  of  the  parties  m  relation 
to  the  use  of  the  water  may  be  established,  and  that  the  defendants  may  be 
restricted  to  such  use  thereof  as  they  may  be  found  entitied  to.    If  the  plain- 
tiffs are  right  in  their  oonstruction  of  the  original  deed  of  partition,  there  would 
be  no  difficulty  in  restraining  the  defendants  from  diverting  the  water  to  other 
uses.    The  subject  of  the  restriction  would  be  certain  and  definite.    But  if 
they  are  wrong  in  such  oonstruction — if  the  parties  are  not  restricted  by  that 
deed  to  any  particular  use  of  the  water— if  the  mills  are  only  mentioned  therein 
as  a  convenient  measure  of  quantity,  a  very  different  case  is  presented.    It 
then  becomes  a  mere  question  for  the  court  to  determine,  in  the  first  place^ 
how  much  water  the  defendants  are  entitied  to  use ;  and  secondly,  how  much 
they  have  in  fact  used.    These  are  questions  upon  the  pleadings  and  proofs  in 
this  cause  extremely  difficult  to  solve.    How  are  we  to  ascertain  the  exact 
quantity  of  water  to  which  each  party  is  entitied,  so  that  an  injunction  may  be 
safely  decreed,  so  that  the  mandate  of  the  court  shall  be  certain.    Suppose  we 
should  be  satisfied  that  the  defendants  had  used  more  water  than  they  were 
entitied  to  use :     without  being  able  to  ascertain  the  excess,  how  shall  we 
prevent  them  from  repeating  the  injury?    An  injunction  which  should  merely 
command  them  to  desist  from  using  more  than  their  just  proportion  of  water 
would  be  very  difficult  to  enforce.    It  is  therefore  obvious  that  the  court  should 
only  interpose  by  injunction  in  cases  where  the  subject  of  it  is  clear,  definite 
and  certain. 

We  have  felt  called  upon  to  make  these  preliminary  suggestions,  as  well 
because  they  may  bear  upon  some  of  the  questions  hereafter  examined  as  to 
correct  what  seemed  to  us  an  erroneous  impression  prevailing  among  the  pro- 
fession in  relation  to  the  powers  of  the  court  in  cases  of  this  kind.  From  the 
number  of  cases  presenting  similar  questions,  which  have  come  before  us^  there 
would  seem  to  be  an  impression  that  it  was  the  peculiar  province  of  a  court  of 
equity  to  construe  contracts  and  conveyances  of  water  powers,  and  to  ascertain 
and  define  the  quantity  of  water  granted  or  reserved  thereby.  We  have  only 
to  say  that  the  powers  of  courts  of  law  are  amply  adequate  to  define  the  mean- 
ing of  contracts ;  and  we  know  of  no  peculiar  fitness  in  a  court  of  equity  for 
gauging  of  water  and  measuring  the  quantity  to  which  the  parties  may  be  en- 
titied, when  the  true  construction  of  the  contract  shall  have  been  ascertained. 
As  a  general  rule,  an  approximation  to  correctness  is  all  that  can  be  attained ; 
and  the  damages  which  a  court  of  law  has  in  its  power  to  grant  to  the  injured 
party,  will  generally  be  the  safest  remedy,  and  in  most  cases  amply  sufficient 
to  protect  the  parties  in  the  enjoyment  of  their  rights.  We  repeat  that  the> 
equitable  powers  of  the  court  should  only  be  invoked  in  a  case  where  the  sub- 
ject is  capable  of  being  clearly  ascertained,  and  then  only  to  prevent  great  and 
irreparable  injury. 
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Of  injunctions  enjoyment  of  lights  with  the  defendant's  acqmesoence,(a)  is 
^^j^  ^^"  such  decisive  presumption  of  a  right  by  grant  or  otherwise, 
that  imless  contradicted  or  explained,  a  jury  are  always  di- 
rected to  find  in  fiivor  of  it.{b)  It  seems  also  that  a  parol 
license  to  put  up  an  obstruction  to  lights,  cannot  be  recalled 
at  pleasure,  after  it  has  been  executed  at  the  party's  ex- 
pense.(c)[l]     If  an  ancient  window  be  raised  and  enlarged, 


Piresumption 
after  twenty 
years  enjoy- 
ment 


(a)  Danid  v.  Nor&i,  II  East,  372. 

(&)  Lewis  V.  Pricej  2  Sergt  Wms.  Saunders,  116,  Ikmgal  v.  WHson^  ib.    Jka^ 
win  y.  Upton^  ib. 

(c)  WinU^  y.  BrockweU,  8  East,  308. 

[I]  This  right  is  often  purchased ;  but  though  it  originate  in  temporary  permis- 
sion of  the  a^joihing  owner,  or  mere  usurpation  of  the  party  claiming  the 
right,  yet  an  enjoyment  fbr  twenty  years  affords  presumptiye  eyidence  of  an 
agreement,  license  or  grant;  (Lewis  y.  /Vice,  2  Williams'  Saund.  175  a,  175  b, 
note  (2);  1  Vin.  Suppl.  162,  S.  C,  Bsp.  N.  P.  636,  S.  0.,  2  Esp.  N.  P.,  Gould 
&  Banks'  ed.  of  1811,  268.  Dougal  y.  WHson,  2  Williams'  Saund.  175  b,  note 
(2).  Darmn  y.  Upton,  2  Williams'  Saund.  175,  b,  c  and  d.  Moore  y.  Rawson^ 
3  'Bamw.  &  Oresw.  332,  336,  et  seq.  Penwardm  y.  Ching,  1  Mood,  ft  Malk. 
400 ;)  and  this  though  the  messuage  requiring  the  light  be  erected  somewhat 
within  the  boundary  of  the  owner's  premises ;  but  so  near  that  the  light  is 
sensibly  diminished  by  a  subsequent  obstruction.  Cross  y.  Lewis,  2  Bamw.  & 
Oressw.  686.  Nor  can  the  inference  be  rebutted  by  eyidence  that  the  right 
claimed  had  no  existence  preyious  to  the  commencement  of  the  twenty  years. 
Dcurwin  y.  Upton,  2  Williams'  Saund.  176,  b,  c  and  d.  But  it  may,  by  the  re- 
yersioner  showing  that  the  acquiescence  was  by  his  lessee ;  fbr  this  could  not 
be  preyented  by  the  reyersioner,  unless  his  knowledge  be  shown,  so  that  ho 
could  interfere ;  and  though  it  may  conclude  the  lessee,  who  is  not  incommoded, 
and  would  not  naturally  giye  notice  to  his  landlord,  it  ought  not  to  bind  the 
latter.  JDamd  y.  NorQi,  11  East,  372 ;  and  see  also  Gross  y.  Lewis,  2  Bamw. 
k  Oressw.  686.  So  that  the  adjoining  proprietor  was  an  in&nt,  or  under  oo- 
yerture,  or  other  personal  incapacity  to  grant,  when  the  user  began.  So  that 
he  was  absent  firom  the  kingdom ;  and,  therefore,  ignorant  of  that  &ct,  and 
incapable  of  resisting,  or  that  the  party  alleged  to  haye  authorized  the  ease- 
ment, had  only  a  particular  interest,  as  a  life  estate ;  and  could  not  bind  the 
reyersioner.  BaarTcerr.  Richardson,  4  Bamw.  ft  Alders.  579.  So  a  particular 
local  usage  or  bye-law ;  as  in  London,  authorizing  the  stopping  of  adjoining 
lights  at  any  distance  of  time.  Wynstanlsy  y.  Lee,  2  Swanst  333.  But  see 
Eland  y>  MoseJy,  dted  in  Alfred's  ccLse,  9  Rep.  58.  So  nonuser  or  abandonment 
win  occasion  the  loss  of  the  easement  claimed,  nor  is  twenty  years  neoessaiy 
for  this.  Thus,  pulling  down  a  wall  of  ancient  lights,  and  substituting  a  plain 
wi^  is  enough,  unless  some  oontemporaiy  act  be  done,  to  show  an  intention  of 
resuming  the  former  right  Moore  y.  Bawson,  3  Bamw.  ft  Cressw.  332.  The 
presumption  in  such  cases  is,  that  the  right  has  been  relinquished  as  needless, 
or  released  for  a  yaluable  consideration.  Lawrence  y.  Obee,  3  Campb.  514 ; 
see  also  12  Yes.  265. 

The  right  to  enjoy  light  is  not  absolute  and  unqualified  in  degree ;  bat  is 
Kmited  by  the  extent  and  manner  of  usage;  so  that  one  cannot  demand  more 
room  for  his  windows,  or  an  increase  of  light ;  and  if  he  enlaiige  his  windowi 
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the  owner  of  the  adjoining  land  cannot  lawfully  obstruct  the  Of  iijimctionfl 
the  passage  of  light  and  air  to  any  part  of  the  space  occupied  sanoea  ^^' 
by  the  ancient  window,  although  a  greater  portion  of  light 
and  air  be  admitted  through  the  unobstructed  part  of  the  en- 
larged window  than  was  anciently  enjoyed.(a)  If  an  ancient 
window  has  been  completely  shut  up  with  brick  and 
mortar  above  twenty  years,  it  loses  its  privilege  ;(&)  and  if  a 
building,  after  having  been  used  for  twenty  years  as  a  malt 
house,  is  converted  into  a  dwelling-house,  it  is  entitled  in  its 
new  state  only  to  the  same  degree  of  light  which  it  possess- 
ed in  its  *former  state.(c)[l]     So  where  an  old  house  is  pull-  r*27n 

(a)  CJumdhr  y.  Tkompaon^  3  Oampb.  80. 

{b)  Lawrence  v.  Ohee^  ib.  514. 

(c)  Martm  y.  GoUt,  1  Campb.  322. 

thia  will  not  protect  him  finom  its  being  partially  coyered  by  the  ac(joining  build- 
ing, provided  the  ancient  quantity  of  light  yet  remain  to  him.  Chandler  y. 
Thon^fmmf  3  Campb.  SO.  See  also  per  Wilmot,  0.  J.  in  Dougal  y.  WOean,  2 
Williams'  Saund.  176,  b,  note  (2).  And  so  where  the  house  lighted  was  a  malt 
bouse,  but  was  changed  into  a  pariah  workhouse,  requiring,  and  at  first  hay- 
iog,  more  light  than  the  malt  house ;  a  fence  built  so  as  to  reduce  the  light  to 
Its  former  quantity,  was  held  not  actionable,  though  it  diminished  the  neces- 
sary light  of  the  workhouse.  Mareden  y.  Cfobk,  1  Gamp.  320.  A  new  trial 
was  granted;  but  not  on  this  point 

[1]  An  easement  is  a  priyilege  without  profit,  which  the  owner  of  one  neighs 
boring  tenement  has  of  another,  in  respect  of  theh*  several  tenements,  by  pre- 
scription or  by  grant ;  by  which  the  servient  owner  is  obliged  to  sulTer,  or  not 
to  do  something  on  his  own  land,  for  the  advantage  of  the  dominant  owner. 
Wolfe  y.  lYogt^  4  Sandf  Ch.  Rep.  72.  An  easement  is  an  incorporeal  heredi- 
tament, and  passes  with  the  dominant  tenement,  by  grant  or  succession ;  and 
the  servient  tenement  is  transmitted  subject  to  the  easement,  in  like  manner. 
Ib,  A  license  is  an  authority  to  do  a  particular  act  or  series  of  acts,  upon  an- 
other's land,  without  possessing  any  estate  therein.  A  license  when  executed 
will  prevent  the  owner  of  the  land  (torn  maintaining  case  of  trespass  for  the 
acts  done  under  it ;  but  it  is  revocable  at  pleasure,  and  will  not  be  a  defence 
to  any  act  done  after  it  is  revoked.  Ib.  Although  the  party  licensed  may 
have  expended  money  on  his  own  land,  solely  on  the  faith  of  the  license,  that 
drcomstanoe  does  not  prevent  the  party  granting  it  from  revoking  it  at  pleas- 
ure, without  making  any  compensation  for  audi  expenditures.    Ib. 

A  license  is  founded  on  personal  confidence,  and  is  not  assignable  or  des- 
cendible. Ib.  The  right  claimed  under  an  agreement  between  the  owners  of 
two  adjoining  city  lots,  that  if  the  one  will  build  a  dwelling  upon  his  lot,  three 
feet  back  from  the  line  of  the  street,  the  other  will,  whenever  he  builds  on  his 
lot,  set  his  buildings  back  the  same  distance  from  the  street,  is  an  easement, 
and  not  a  license  merely,  and  if  not  in  writing,  is  void  by  the  statute  of  frauds. 
Ib.  Whether  the  uninterrupted  enjoyment  of  light  and  air  over  adjoining  land 
by  a  tenement  for  twenty  years,  or  any  longer  period,  will  confer  a  right  to  the 
continuance  of  such  enjoyment.  Quere.  Banks  r.  The  American  Tract  Society, 
4  Sandf.  Oh.  Bep.  438.    One  who  erects  a  house  in  a  dty  or  town,  on  the 
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Of  injunctions  ed  down,  and  a  new  one  built,  the  lights  in  the  new  house 
Han^  "^^'     i^^ist  be  in  the  same  place,  of  the  same  dimensions,  and  not 
more  in  number  than  in  the  old  house.(a)[2] 

(a)  CherrvngUm  v.  AJmey^  2  Vem.  646. 

I  ■-  -  -  -        I        ■  —      —  m-  -  ~ 

margin  of  his  lot,  with  a  window  opening  upon  the  lot  of  the  adjoining  pro- 
prietor, does  not  thereby  acquire  such  a  right  to  the  use  of  his  window,  as  to 
deprive  the  adjoining  proprietor  of  the  right  to  build  on  his  lot,  in  any  manner 
his  judgment  or  fancy  might  dictate.    Ray  v.  LyneSj  10  Ala.  Rep.  63. 

Such  a  right  could  only  be  presimied  from  long  acquiescence  in  its  enjoyment, 
which  would  thereby  ripen  into  a  title,  and  pre-suppose  a  grant.  lb.  An 
agreement  made  by  a  railroad  company  with  a  person  owning  land  adjacent 
to  the  railroad,  to  establish  and  maintain  a  permanent  turnout  track  and  stop- 
ping-place, at  a  particular  point,  in  the  neighborhood  of  his  property,  and  to 
stop  there  with  the  freight  trains  and  passenger  cars  of  the  company,  is,  in 
substance,  the  grant  of  an  easement  or  servitude,  which  is  to  be  binding  upon 
the  property  of  the  railroad  company  as  the  servient  tenement^  for  the  benefit 
of  the  owner  of  such  adjacent  property,  and  of  aU  those  who  shall  succeed  him 
in  his  estate  as  owners  thereo£  Pitkin  v.  Tfie  Long  J^nd  R.  R,  Oo^  2  Barb. 
Oh.  Rep.  221.  The  negative  easement,  which  the  ovmer  of  the  dominant 
tenement  is  to  acquire  by  such  an  agreement,  in  an  incorporeal  hereditament^ 
the  right  or  title  to  which  can  only  pass  by  grants  or  deed  under  seal,  or  be 
acquired  by  prescription.    lb. 

The  provision  of  the  New  York  Revised  Statutes,  declaring  that  no  estate  or 
interest  in  lands,  or  any  trust  or  power  over  them,  shall  be  created  or  granted, 
except  by  operation  of  law,  or  by  a  deed  or  conveyance  in  writing,  Ac,  is 
sufficiently  broad  to  prevent  the  acquiring  of  an  easement  in  law  by  a  verbal 
agreement  merely.  lb.  The  owner  of  both  banks  of  a  stream  has  a  right  to 
the  stream,  but  may  not  divert  it.  DeUaiey  v.  Boston,  2  ECarr.  Rep.  48d.  Each 
riparian  proprietor  holds  to  the  middle  of  the  stream ;  one  therefore  cannot  dam 
it  without  the  other's  consent,  or  legislative  grant  lb.  Such  a  grant  is  a 
contract  with  the  state,  and  its  conditions  must  be  oompiied  with.  lb.  The 
prior  occupant  of  a  mill  seat,  established  by  riparian  proprietorship,  of  legis- 
lative grant,  has  a  right  to  the  flowage  of  the  water  below,  in  its  natural  course 
and  descent    lb. 

A  riparian  owner  below  has  no  right  to  direct  the  water  fbom  its  natural 
bed.  lb.  If  such  owner  has  QSiy  years  ago  directed  the  waters  fi^>m  their 
natural  course,  and  drawn  them  through  an  artifidal  canal,  the  riparian  ownen 
of  the  stream  above  acquire  a  right  to  the  flowage  through  this  canal,  by  dedi- 
cation and  substitution,  and  the  water  cannot  be  again  diverted  into  its  original 
channel  lb.  Twenty  years  uninterrupted  enjoyment  of  such  an  easement, 
gives  a  right  to  the  mill  owners  above,  to  vent  their  water  by  the  same  chan- 
nel, lb.  If  a  man  cut  a  canal  through  his  own  land,  so  that  the  tide  ebbs  and 
flows  through  it,  and  the  public  use  it  for  twenty  years,  for  purposes  of  navi- 
gation, they  acquire  a  right  by  dedication,  to  the  continued  use  of  it,  of 
which  the  owner  of  the  land  cannot  deprive  them,  without  legislative  autho- 
rity.   P>. 

[2]  A  person  cannot  be  restrained  from  making  a  reasonable  improvement 
on  his  own  premises,  upon  the  g^und  that  it  cannot  be  made  without  endan- 
gering an  edifice  erected  on  the  ac^acent  premises,  if  the  owner  of  the  adja- 
cent premises  does  not  possess  any  special  privileges,  protecting  him  from  the 
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The  follomng  cases  are  also  noticed  by  Lord  Ch.  B.  OfinjunctioM 

^  .  !_•  -I  X-  T_  •       to  Stay  nuS- 

UojnjBS,  as  nuisances  upon  wbica  an  action  may  be  main-  sances. 

"Various  nui- 
consequences  of  such  improvement,  either  by  prescription  or  by  grant  irom  g^nces. 

the  person  making  the  improvement,  or  from  those  under  whom  ho  claims 
title.  The  owner  of  land  has  a  natural  right  to  the  use  of  the  same  in  the 
Bitnation  in  which  it  was  placed  by  nature,  surrounded  and  protected  by  the 
soil  of  the  adjacent  lots ;  and  tlie  owners  of  such  adjacent  lots  have  no  right 
to  destroy  his  land  by  removing  these  natural  supports  or  barriers.  TV'here  a 
person,  in  the  exercise  of  ordinary  care  ^d  skill,  in  making  an  excavation  for 
the  improvement  of  his  own  lot,  digs  so.  near  the  foundation  of  a  house  on 
the  adjacent  lot  as  to  cause  it  to  crack  and  settle,  he  will  not  be  liable  for  the 
injury  if  such  excavation  would  not  have  injured  the  adjacent  lot  in  its  natu- 
nl  state.  Alitor  as  to  ancient  buildings  or  those  which  have  been  erected 
upon  ancient  foundations,  and  which,  by  prescription,  are  entitled  to  an  ex- 
emption from  injuries  resulting  from  the  improvements  on  the  adjacent  lots, 
or  as  to  those  buildings  which  have  been  granted  in  their  present  situation  by 
the  owners  of  such  adjacent  lots,  or  by  those  under  whom  they  derived  their 
title.  Loaala  v.  Holbrooke  4  Paige's  Bep.  169.  In  this  case,  Walworth,  Oh. 
said  :  "  Sic  viere  tuo  ttt  alienum  non  kedas^  is  a  maxim  well  known  to  our  law; 
but  the  propriety  of  applying  this  maxim  to  a  particular  case  sometimes  be> 
comes  a  question  of  great  doubt,  from  the  difficulty  in  determining  what  is  a 
legal  injury  to  the  property  of  another.  The  erection  of  a  new  mill  in  the 
immediate  vicinity  of  one  which  had  been  previously  erected  by  another  per- 
son, might  in  &ct  destroy  a  moiety  of  the  value  of  his  mill,  yet  this  maxim 
ooold  not  be  properly  applied  to  such  a  case.  The  owner  of  the  first  mill 
sustains  no  legal  damage,  because  at  the  time  he  erected  it  he  knew  his  neigh- 
bor had  a  legal  right  to  make  a  similar  improvement  on  his  own  premises,  of 
which  he  could  not  deprive  him  by  the  previous  erection.  But  if  the  first 
mill  was  supplied  by  a  stream  of  water  which  had  been  accustomed  from 
time  immemorial  to  flow  in  a  particular  channel,  the  owner  of  the  second  mill 
could  not  divert  the  stream  from  its  accustomed  channel,  although  done  on 
his  own  land,  so  as  to  deprive  the  first  mill  from  of  its  necessary  supply  of 
water.  The  diverting  of  the  water  in  such  a  case  would  be  a  legal  injury  to 
the  owner  of  the  first  mill ;  because  it  would  deprive  him  of  a  natural  right, 
which  was  paramount  to  the  right  of  his  neighbor  to  an  artificial  use  of  the 
water.  Upon  examining  the  several  cases  on  the  subject,  the  same  principles 
appear  to  have  been  applied  to  injuries  arising  to  the  owner  of  one  lot  by  the 
artificial  use  of  an  adjacent  lot  by  its  owner.  I  have  a  natural  right  to  the 
use  o^  my  land  in  the  situation  in  which  it  was  placed  by  nature,  surrounded 
and  protected  by  the  soil  of  the  adjacent  lots.  And  the  owners  of  those  lots 
will  not  be  permitted  to  destroy  my  land  by  removing  this  natural  support  or 
barrier.  Thus  it  is  laid  down  by  RoUe,  that  I  may  sustam  an  action  against 
a  man  who  digs  a  pit  on  his  on  his  own  land  so  near  to  my  lot  that  my  land 
&ll8  into  the  pit.  2  BoL  Abr.  565,  1.  10.  But  my  neighbor  has  the  right  to 
dig  the  pit  upon  his  own  land,  if  necessary  to  its  convenient  or  beneficial  ase, 
when  it  can  be  done  without  injury  to  my  land  in  its  natural  state.  See 
WyaU  V.  Haarriaon,  3  Bam.  k.  Adolph.  Rep.  871.  I  cannot,  therefore,  deprive 
him  of  this  right  by  erecting  a  building  on  my  lot,  the  weight  of  which  will 
cause  my  land  to  fall  into  tho  pit  which  he  may  dig  in  the  proper  and  legiti- 
mate exercise  of  his  previous  right  to  improve  his  own  lot  1  Sid.  Rep.  167. 
2  BolL  Abr.  565, 1.  5.    These  principles  were  folly  recognized  by  Gh.  J.  Park- 
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Of  injunctions  tained :  building  a  house  so  near  another's  that  the  rain  falls 
san^a  ^"^'  ^pon  it ;  fixing  a  spout  so  near  another's  house,  that  the 
rain  falls  down  and  injures  the  foundations  of  it ;  digging  a 
pit  so  near  another's  land  that  it  falls  into  it;  obstructing 
water  in  various  ways ;  erecting  anything  offensive,  as  a 
swine-sty,  lime-kiln,  dye-house,  tallow-furnace,  privy,  tan- 
pit,  brew-house,  smelting-house,  smith's  forge,  &c.,  so  near 
another's  house  as  to  injure  it  materially. [8] 

er,  in  the  case  of  Thurston  y.  Hancock^  12  Mass.  Rep.  223,  where  it  was  held 
that  the  defendants,  who  had  excavated  their  own  lot  to  the  depth  of  thir^ 
feet  below  the  foundation  of  the  plaintiff's  house,  were  not  liable  for  having 
thus  placed  the  house  in  a  dangerous  position ;  but  that  the  plaintiff  was  en- 
titled to  recover  for  the  damage,  if  any,  which  had  been  occasioned  by  the 
loss  of  his  soil  in  consequence  of  such  excavation.  And  in  the  case  of  Pari- 
ton  V.  BoUajidy  17  John.  Bep.  92,  where  the  defendant,  in  the  exercise  of  ordi- 
nary care  and  skill  in  making  an  excavation  for  the  improvement  of  his  own 
lot,  had  dug  so  near  the  foundation  of  the  plaintiff's  house,  as  to  cause  it  to 
crack  and  settle,  it  was  held  he  was  not  liable  for  the  injury.  Erom  the  re- 
cent English  decisions  it  appears  that  the  party  who  is  about  to  endanger  the 
building  of  his  neighbor  by  a  reasonable  improvement  on  his  own  land,  la 
bound  to  give  the  owner  of  the  adjacent  lot  proper  notice  of  the  intended  im- 
provement, and  to  use  ordinary  skill  in  conducting  the  same ;  and  that  it  is 
the  duty  of  the  latter  to  shore  or  prop  up  his  own  building,  so  as  to  render  it 
secure,  in  the  meantime.  8ee  Peyton  v.  Ute  Mayor  of  Londont  9  Bam.  k 
Cress.  725.  4  Man.  &  Ry.  625,  a  G.  WaUers  v.  PfeO,  1  Moody  A,  Malk.  362. 
Massey  v.  Ooyder,  4  Car.  &  Pajme,  161.  There  is  another  class  of  cases,  how- 
ever, where  the  owner  of  a  building  on  the  adjacent  lot  is  entitled  to  Aill  pro> 
tection  against  the  consequences  of  any  new  excavation  or  alteration  of  the 
premises  intended  to  be  improved,  by  which  he  may  be  in  any  way  prejudiced. 
These  are  ancient  buildmgs,  or  those  which  have  been  erected  upon  ancient 
foundations,  and  which  by  prescription  are  entitled  to  the  efpecial  privilege  of 
being  exempted  from  the  consequences  of  tlie  spirit  of  reform  operating  upon 
the  owners  of  the  adjacent  lots ;  and  also  those  which  have  been  granted  in 
their  present  situation  by  the  owners  of  such  adjacent  lots,  or  by  those  under 
whom  they  have  derived  their  title.  Palmer  v.  FUshees^  1  Sid.  167.  Cbx  t. 
Matthews,  1  Vent  237,  239.  Story  v.  Ogden,  12  Maaa.  Rep.  157.  Browh  t. 
Windsor^  1  Cromp.  &  Jer.  Rep.  20. 

[3]  Mr.  Story  (£q.  Juris,  sea  927,)  enumerates  some  of  the  oases  as  follows: 
Cases  of  a  nature  calling  for  the  like  remedial  interposition  of  courts  of  equity 
are  the  obstruction  of  water-oourses,  the  diversion  of  streams  from  mills,  the 
back  fiowage  on  mills,  and  the  pulling  down  of  the  banks  of  rivers,  and  thereby 
exposing  adjacent  lands  to  inundation,  or  adjacent  mills  to  destruction.  So^ 
where  easements  or  servitudes  are  annexed  by  grant  or  covenant,  or  otherwise 
to  private  estates ;  or,  where  privileges  of  a  public  nature,  and  yet  beneficial 
to  private  estates,  are  secured  to  the  proprietors,  contiguous  to  public  squares, 
or  other  places  dedicated  to  public  uses ;  the  due  enjoyment  of  them  will  be 
protected  against  encroachments  by  ii^unctfon.  Bitts  v.  Jfitfer,  3  Paige's  R. 
254.  So,  an  injunction  will  be  granted  against  a  corporation,  to  prevent  an 
abuse  of  the  powers  granted  to  them  to  the  injury  of  other  persons.     Ooaies 
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It  is  a]so  a  species  of  nuisance  to  erect  a  ferry  or  market,  Of  uyunctions 

to  stay  nui- 
sancea. 

y.  The  Olarenee  Railway  Chmpany^  1  Buss.  &  Hylne,  181.    So,  an  injnnction 
will  be  granted  against  the  erection  of  a  new  karj  injnrioufl  to  an  old  eetab-  ^^P^  *^'  ^"^ 
liahed  feny.     1  Com.  Dig.  Chancery,  D.  12.    So,  an  iigunction  will  be  granted 
in  &Yor  of  a  turnpike  corporation,  to  secure  the  due  enjoyment  of  their  pri- 
TQegea,  by  preventing  the  establishment  of  short  by-roads,  (commonly  called 
dranpikes)  to  destroy  their  tolls.      Orotan  Tumpike  OTmpany  y.  Ryder^  1  John. 
Gt.  R.  616.    So  (as  we  haye  seen,)  an  injunction  wiU  lie  to  prevent  the  dark- 
ening or  obstruction  of  ancient  lights  of  a  dwelling-house.     Suttony,  Montford, 
4  Sim.  B.  559.    So,  to  prevent  a  party  from  making  erections  on  an  adjacent 
lot  in  violation  of  his  covenant  or  other  contract    Rankin  v.  Snakisson,  4 
Sim.  K.  13.    So,  to  prevent  tlie  erection  of  a  statute  upon  a  public  street  or 
square^  if  it  be  deaiiy  in  violation  of  a  covenant  or  other  contract.     Squire  v, 
Oa7i^>bdl,  1  Mylne  &  Craig  B.  469,  47*7  to  486.     So,  to  prevent  a  voluntary 
religious  association  from  being  disturbed  in  their  burial-ground.    BecMy  v. 
Ourtoj  2  Peters,  B.  566,  584.    So,  to  prevent  rights  of  possession  and  property 
being  injured,  obstructed  or  taken  away  illegally  by  a  railroad  company. 
BcmapcBiie  v.  Camden  and  Amboy  RaOnxid  Company^  1  Bald.  Cir.  B.  231.    So, 
to  prevent  a  tenant  from  removing  mineral  and  other  deposits  from  the  bed  of 
a  stream  running  through  a  fkrm  which  he  occupies.     Thomas  v.  Jones^  1  Y. 
k  GoU.  New  B.  510.    So,  an  injunction  will  be  granted  in  fiivor  of  parlies 
poflseesing  a  statute  privilege  or  fiunchise  to  secure  the  enjoyment  of  it  from 
invasion  by  other  partiea     Ogden  v.   Gibbons^  4  John.  Ch.  B.  150.     In  all 
oases  of  this  sort,  if  the  right  be  doubtfbl,  the  court  will  direct  it  to  be  tried 
at  law ;  and  will,  in  the  meantime,  restrain  all  injurious  proceedmgs.    And 
when  the  right  is  fully  established,  a  perpetual  injunction  will  be  decreed. 
Jeremy  on  Eq.  B.  3,  da,  2,  sea  1,  p.  310. 

The  court  of  chancery  wiU  restrain,  by  injunction,  the  &rther  continuanoe 
of  a  private  nuisance,  in  behalf  of  one  whose  adjacent  tenement  or  trade  is 
injured  in  its  enjoyment,  or  impaired  in  its  advantage,  by  sueh  nuisance,  and 
and  there  is  no  adequate  remedy  at  law.  Gilbert  v.  Midde^  4t  Sand.  Ch.  Bep. 
35*7.  A  placard  paraded  or  posted  in  a  public  street,  before  the  door  of  an 
auctioneer,  cautioning  strangers  to  beware  of  mock  auctions,  constitutes  a  nui- 
sance remediable  by  injunction.  Jb.  It  is  no  objection  to  the  jurisdiction  that 
the  placard  may  also  be  treated  as  a  libeL  lb.  When  it  appeared  that  such 
placard  was  paraded  by  direction  of  the  mayor  of  a  city,  who  was  also  the 
head  of  the  police  therein,  imder  a  statute  which  authorized  the  police  to 
caution  strangers  agaiost  mock  autioneers  and  like  vicious  persons ;  the  party 
having  been  charged  with  keeping  a  mock  auction  store,  and  the  mayor  be- 
lieving him  to  be  guilty  of  sudi  offence ;  the  court  of  chancery  will  not  inter- 
pose-to restrain  such  placard  by  injunction,  but  will  leave  the  party  to  his 
remedy  at  law.  fb.  Whether  such  a  statute  be  constitutional  ?  quoere.  lb, 
Bquily  always  inter&res  with  rehictance,  for  the  protection  of  rights  of  pro- 
perty^ by  injunction,  when  those  rights  are  minted  with  the  admhiistration  of 
criminal  jurisprudence.    lb. 

Where  the  owner  of  a  block  of  ground  in  the  city  of  New  York,  divided  it 
into  lots,  and  sold  the  lots,  fi^m  time  to  time,  to  different  individuals,  and  the 
oonveyanoes  of  the  lots  contained  mutual  covenants  between  the  grantors  and 
grantees^  respectively,  against  the  erection  of  any  livery  stable,  slaughter^ 
houae^  glue  fiMtory,  ftoi,  upon  any  part  of  the  lots  oonv^ed,  or  any  other 
manu&ctoiy,  trade  or  business,  which  might  be  anywise  offensive  to  the 
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Of  injanctions  so  near  as  to  prejudice  an  ancient  ferry  or  market,  (a)  [4 J 

sancel  ^^^'      I^  ^  ^^^e  before  Lord  Hardwicke,  an  injunction  was  moved 

for,  before  answer,  to  restrain  the  defendants  from  using 

ferry-boats  to  the  prejudice  of  the  plaintiffs,  whose  right  to 

(a)  Com.  Dig.  ub.  sup.     Yard  v.  Ford,  2  Saund.  171. 


neighboring  inhabitants :  Held,  that  the  covenants  in  the  deeds  of  the  different 
lots  were  for  the  mutual  benefit  and  protection  of  all  the  purchasers  of  lots  in 
the  block.  And,  although  a  previous  purchaser  fix)m  the  owner  of  the  block 
could  not  sue  at  law  upon  the  covenant  in  the  deed  to  a  subsequent  purchaser, 
the  court  of  chancery  might  protect  him  by  injunction  against  the  carrying  on 
of  any  noxious  business  or  trade,  upon  the  lot  of  such  subsequent  purchaser. 
Barrow  v.  Richard,  8  Paige,  351. 

The  railroad  used  in  the  streets  of  Louisville  could  be  no  breach  of  the  con- 
tract with  Virginia,  nor  of  any  contract  with  the  purchasers  of  lots,  unless 
private  rights  were  injuriously  affected  by  it.  But  if  it  was  a  prepresture  or 
nuisance  injurious  to  individuals,  the  chancellor  might  protect  them  by  stop- 
ping the  use  of  the  road  by  injunction.  But  where  the  road  and  manner  of 
using  it,  were  authorized  by  both  the  legislature  and  city  authorities,  that 
power  of  the  chancellor  should  not  be  exercised  for  such  a  purpose  without 
strong  grounds  clearly  established.  Leaington  and  Ohio  Raikroad  v.  ApplegiUe 
e<  ol,  6  Dana,  299. 

An  injunction  lies  to  restrain  the  corporation  of  the  dty  of  New  York  ftx)m 
entering  upon,  digging,  throwing  down  or  destroying  ground  possessed  by 
the  plaintiff,  until  they  shall  have  established  their  right  to  the  ground  by 
due  course  of  law.  Varick  v.  The  OorporaMon  of  New  York,  4  John.  Ch. 
Rep.  63.    (See  Am.  Oh.  Dig.  by  Waterman,  tit  Injtjncttok.) 

[4]  Where  one  has  a  grant  of  a  ferry,  bridge  or  road,  with  the  exclusive 
right  of  taking  toll,  the  erection  of  another  ferry,  bridge  or  road,  so  near  it  as 
to  create  a  competition  injurious  to  such  franchise,  is,  in  respect  to  such  fran- 
chise, a  nuisance ;  and  this  court  will  grant  a  perpetual  injunction  to  secure 
the  enjoyment  of  the  statute  franchise^  and  prevent  the  use  of  the  rival  estab- 
lishment Newbwrgh  Turnpike  Co.  v.  iftfler,  5  John.  Ch.  Rep.  100.  It  was 
observed  in  the  case  of  Ogden  v.  Gibbons,  (4  Johns.  Ch.  Rep.  150,  160,)  and 
shown  to  be  a  principle  of  the  conmion  law,  that  if  one  had  a  ferry  by  pre- 
scription, and  another  erected  a  ferry  so  near  it  as  to  draw  away  its  custom, 
it  was  a  nuisance,  for  which  the  injured  party  had  his  remedy  by  action.  The 
same  law  and  remedy  were  applied  to  the  case  of  a  fair  or  market  in  which  an 
individual  had  a  freehold  interest,  if  another  fair  or  market  was  erected  or 
used  within  its  vicinity.  The  same  doctrine  applies  to  any  exclusive  privilege 
created  by  statute :  all  such  privileges  come  within  the  equity  and  reason  of 
the  principle ;  no  rival  road,  bridge,  ferry  or  other  establishment  of  a  similar 
kind,  and  for  like  purposes,  can  be  tolerated  so  near  to  the  other  as  materially 
to  affect  or  take  away  its  custom.  It  operates  as  a  fraud  upon  the  grant,  and 
goes  to  defeat  it  The  consideration  by  which  individuals  are  invited  to 
expend  money  upon  great  and  expensive  and  hazardous  public  worics,  aa 
roads  and  bridges,  and  to  become  bound  to  keep  tliem  in  constant  and  good 
repiur,  is  the  grant  of  a  right  to  an  exclusive  tolL  This  rights  thus  purchased 
for  a  valuable  consideration,  cannot  be  taken  away  by  direct  or  indirect 
means,  devised  for  the  purpose,  both  of  which  are  equally  onlawflil. 
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the  sole  nse  of  the  ferry  had  been  established  by  a  decree :  Of  injunctions 

Lord  Hardwicke  was  of  opinion  that  the  record  was  a  suf-  ganoel  °^^ 

ficient  foundation  to  grant  an  injunction  before  answer ;  but 

as  it  was  not  shown  to  his  satisfaction  upon  the  affidavits, 

that  the  plaintiff  had  kept  up  a  sufficient  number  of  ferry- 

boats  to  carry  passengers,  the  motion  was  refused  ;(a)  but  in 

a  case  where  the  right  had  not  been  established,  Lord  Hard- 

wicke,  with  great  clearness,  refused  to  interpose  to  stay  *the 

use  of  a  market  or  ferry .(6)    In  the  case  of  OhurchToan  v. 

Tanstdl^  where  a  bill  was  filed  by  the  tenant  of  an  ancient 

ferry  to  suppress  a  new  one,  and  to  obtain  an  injunction 

against  renewing  it,  the  court  dismissed  the  bill.(c)    This 

determination,  which  was  during  the  usurpation,  proceeded 

in  a  great  measure  upon  the  claim  being  considered  as  a 

monopoly,  the  plaintiff  being  a  lessee  of  the  crown :  another 

bill  was  filed  for  the  same  matter  after  the  Restoration,  when 

Hale  was  C.  B.  upon  which  the  court  decreed  that  the  new 

ferry  should  be  suppressed.(c2)[l] 

(a)  Awm.  1  ye&  476. 

Q>)  Anon.  2  Ves.  414. 

(c)  Hard.  162. 

((Q  Minute  Book,  1662,  foL  181,  cit  2  Anst  608. 

[1]  Where  a  turnpike  company  incorporated  with  the  ezdosiye  privilege  of 
erecting  toll-gates,  and  receiving  toll,  had  opened  and  establiahed  a  road,  and 
certain  persons,  to  avoid  paying  toll,  opened  a  bye-road  at  their  own  expense, 
near  the  turnpike,  by  which  travellers  were  enabled  to  avoid  passing  throngh 
the  gate,  the  court  granted  a  perpetual  injunction  to  prevent  the  use  of  such 
road,  and  ordered  it  to  be  shut  up.  Oroton  Turnpike  v.  Ryder,  1  Johns.  Oh. 
Bep.  611. 

An  injunction  will  lie  to  restrain  a  defendant  from  assuming  the  name  of  the 
complainant's  newspaper,  for  the  fraudulent  purpose  of  imposing  upon  the 
public^  and  of  supplanting  him  in  the  good  will  of  his  paper.  But  to  entitle 
the  complainant  to  the  interposition  of  the  court  of  chancery,  the  name  of  his 
paper  must  be  used  in  such  a  manner  as  to  be  calculated  to  deceive  or  mislead 
the  public,  and  to  induce  them  to  suppose  that  the  paper  printed  by  the  d^ 
fendant  is  the  same  as  that  which  was  previously  being  published  by  the  com- 
plainant, and  thus  to  injure  the  circulation  and  patronage  thereof  BeU  v. 
Locke^  8  Paige's  Rep.  *15.  By  the  chancellor :  The  all^^tion  in  the  complam- 
ant's  bill  is,  that  the  defendant  has  assumed  the  name  of  the  complainant's 
newspaper,  for  the  fraudulent  purpose  of  imposing  upon  the  public  and  sup* 
planting  him  in  the  good  will  of  his  established  paper,  by  simulating  the  name 
and  dress  thereof,  with  the  intent  to  cause  it  to  be  understood  and  believed  by 
the  community  that  ^e  delbndant's  newspaper  was  the  same  as  the  oomplaia- 
ant'Sy  and  thereby  to  injure  the  circulation  of  the  latter.  If  this  were  a  fact  so, 
I  should  have  no  difficulty  in  making  this  order  absolute.  For  although  the 
bosiness  of  publishing  newspapers  ought,  in  a  free  country,  to  be  always  open 
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to  stay  nui- 
sances. 

Whether  the 
court  will  en 
join  without 
trial 


Of  injunctions  Where  the  court  is  satisfied  that  the  matter  complained  of 
is  not  a  nnisance,  the  injunction  is  immediately  refused  or 
dissolved.  It  has  also  been  said,  that  there  is  no  instance 
of  the  court  holding  it  a  nuisance,  and  therefore  enjoiniDg  it 
without  trial,{a)  This  proposition,  however,  it  is  submitted, 
is  laid  down  too  extensively ;  for  though  some  orders  of  Lord 
JeflTries,  who,  on  petition,  restrained  persons  from  proceeding 
in  buildiugs  which  would  intercept  the  prospect  from  Gray's 
Inn  Gardens,  may  not  be  *considered  as  authorities,(6)  yet 
in  all  the  cases  cited  from  Lord  Hale  also,  and  in  the  modem 
decisions  in  the  exchequer,  which,  although  perprestures, 
were  also  nuisances,  the  decrees  were  made  without  any 
trial.  Lord  Hale  also,  in  another  part  of  the  treatise,  in 
enumerating  the  various  nuisances  which  may  be  committed 
to  harlDors,  notices  but  one  in  which  a  trial  is  necessary,  and 
this  not  on  the  ground  of  any  want  of  jurisdiction  in  the 
court  to  restrain  a  nuisance  in  general  without  a  previous 
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(a)  18  Ves.  220. 
(6)  2  Ves.  454. 


to  the  most  unlimited  competition,  fhiud  and  deception  oertainl/  are  not  essen- 
tial to  the  most  perfect  freedom  of  the  press.  There  is  indeed  no  patent  right 
in  the  names,  yet  as  the  names  of  party  newspapers  in  these  days  have  no  ne- 
cessary connection  with  the  principles  which  they  advocate,  and  are  manuikc- 
tured  as  readily  as  the  new  names,  if  not  the  new  principles  of  political  par* 
ties,  there  could  be  very  little  excuse  for  the  editor  of  a  new  paper  who  should 
adopt  the  precise  name  and  dress  of  an  old  established  paper,  which  would  be 
likely  to  interfere  with  the  good  will  of  the  latter  by  actually  deceiving  its  pa- 
trons. In  the  case  otRogg  v.  Kirly^  (2  Ve&  226,)  Lord  Eldon  considered  the 
publication  by  the  defendant,  of  what  upon  its  ikce  purported  to  be  a  continu- 
ation of  the  plaintiff's  magazine,  to  be  such  a  fraud  upon  the  good  will  of  that 
periodical  work  as  to  call  for  the  interference  of  the  court  of  chancery.  And 
in  the  more  recent  case  of  KnoU  v.  Morgan^  (2  Keen^s  Rep.  213,)  Lord  Lang- 
dale  granted  an  injunction  to  restrain  the  defendant  from  running  an  omnibus 
having  upon  it  such  names,  ^words  and  devices  as  to  form  a  colorable  imitation 
of  those  which  had  previously  been  placed  upon  the  omnibusses  of  the  plain- 
tiff, with  the  evident  intention  of  obtaining  a  part  of  the  business  of  the  latter 
by  deceiving  the  public.  And  this  decision  of  the  master  of  the  rolls  was  sub- 
sequently afiOrmed  by  Lord  Oottenham  upon  appeal 

A  newspaper  establishment  is  a  subject  of  property  and  of  contract,  and  the 
right  to  it  may  be  protected  by  this  court  A  person  having  sold  such  an  es- 
tablishment, has  no  right  to  continue  a  publication  as  the  same,  but  he  may 
set  up  a  different  rival  paper.  K  the  question  whether  the  rival  paper  is  the 
same  or  different  be  doubted,  that  doubt  is  a  suffioient  reason  to  refuse  an  in- 
junction, and  to  leave  the  parties  to  their  remedies  at  law.  The  writ  of  ix^junoL 
tion  is  used  only  for  the  protection  of  rights  which  are  clear,  or,  at  leasts  free 
from  reasonable  doubt.    Snowden  v.  Noah^  1  Hopk.  Bep.  347. 
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verdict,  but  because  in  that  particular  case,  (viz.  the  strai^  Of  injunctioM 
ening  a  port  or  harbor  by  building  too  far  into  the  water,)  J^n^  ^^' 
it  is  a  question  of  fact,  whether  the  matter  complained  of  is 
or  is  not  a  nuisance ;  for,  as  he  observes,  in  many  cases  it  is  ' 
an  advantage  to  the  port  to  keep  the  sea  water  from  diffus- 
ing at  large.  At  the  matter  complained  of  is  therefore  not 
ipso/acto  a  nuisance,  but  may  be  so,  according  to  circumstan- 
ces, it  becomes  necessary  to  ascertain  those  circumstances  by 
verdict ;  but  where  it  is  in  itself  a  nuisance,  the  court  (if  there 
is  sufficient  evidence  of  its  existence)  is  competent  to  restrain 
it  without  a  verdict.  There  is  a  similar  distinction  noticed 
in  the  argument  in  Yard  v.  Ford,  in  Saunders,  and  in  a 
passage  from  Fitz  Herbert's  Natura  Brevium  there  cited.  It 
is  there  said,  that  if  a  market  be  on  the  same  day,  it  shall  be 
intended  a  nuisance ;  but  if  it  be  on  another  day,  it  shall 
not  be  so  intended,  and  therefore  U  shall  bejmt  in  issue  whe- 
ther it  be  a  nuisance  or  not.(i) 

The  above  case  from  Moore,  of  the  pigeon-house,  *is  also  [*274] 

another  instance  in  which  the  court  restrained  without  a  pre- 
vious trial.  [1] 

Whatever  may  be  the  actual  jurisdiction  upon  this  point.  In  what  cases 
it  is,  however,  certain  that  courts  of  equity  are  at  present  enjoLa^m  trial, 
extremely  unwilling  to  interpose  without  a  trial  at  law;  a 
question,  therefore,  has  always  arisen  in  these  cases,  whether 
the  court  will  grant  or  continue  an  injunction  till  the  trial. 
Where  the  alleged  nuisance  consists  in  the  exercise  of  a 

(a)  Saund.  1T4. 

[1]  Chanoeiy  may  stay  or  prevent  naisances  by  injunction,  and  the  complain- 
ant w'lU  not  be  first  required  to  establish  his  right  at  law,  unless  doubtful  and 
in  depute.     White  v.  Forbes^  Walker's  Ch.  Rep.  112, 

This  court  may  issue  an  injunction  to  prevent  tlie  obstruction  of  an  ancient 
water  course,  though  the  pkintiff  has  not  established  his  title  at  law.  Gard- 
ner Y.  Village  of  Newburgh^  2  Johns.  Ch.  Rep.  165.  A  party  is  not  entitled  to 
an  injunction  to  restrain  an  injury  caused  to  his  reversionary  interest  in  an  es- 
tate, by  a  nuisance,  unless  such  injury  will  probably  be  irreparable,  or  cannot 
be  compensated  by  damages  recovered  in  a  suit  at  law.  Ingraham  v.  Dunnell^ 
5  Met  Rep.  118.  Where  a  bill  in  equity  is  brought,  praying  for  an  injunction 
to  suppress  a  private  nuisance,  and  it  is  doubtful,  on  the  evidence,  whether  the 
defendant  has  not  a  good  defence  by  prescription  or  estoppel,  the  court  will 
not  order  a  perpetual  injunction  until  the  plaintiff  has  established  his  right  to 
redress  by  a  trial  at  law.  In  such  case,  if  there  is  no  valid  objection  to  the 
bill,  and  there  is  danger  of  irreparable  mischief,  the  court  will  direct  an  issue 
to  be  tried  at  law,  and  will  order  a  temporary  injunction  to  restrain  the  defend- 
ant in  the  meantime.     Ih, 
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Of  mjuncUons  manu&cture;  the  court,  upon  the  same  principle  upon  which 
aancel  °"*"  ^*  ^®®^  ^  much  reluctance  to  restrain  the  working  of  mines 
and  collieries,  would  require  the  iact  of  its  being  a  nuisance 
to  be  first  clearly  established  at  law :  accordingly,  in  the 
above  case  of  the  Attorney-general  v.  Cleaver^  the  court  refused 
to  interfere,  partly  because  there  had  been  laches  in  the  re- 
lators, and  partly  on  account  of  the  inconvenience  of  stop- 
ping a  large  trading  concern,  in  which  capital  to  a  great 
amount  had  been  embarked.  In  the  AUcmey-generai  v. 
Doughty,  Lord  HArdwicke  refused  to  interfere,  before  answer, 
to  stay  buildings  which  would  intercept  the  prospect  from 
Gray's  Inn  Gardens ;  and  the  same  has  been  done  in  other 
cases.(a)  Where  a  party  has  been  guilty  of  great  laches  and 
connivance,  in  suffering  another  to  erect  a  nuisance;  the 
court  has  not  only  refused  to  interpose  against  the  erection 
of  that  nuisance,  but  has  also  granted  injunctions  to  restrain 
actions  brought  at  law  for  the  nuisance ;  for  as  every  continu- 
[*275]  ance  of  a  nuisance,  is  a  fresh  nuisance,  the  plaintiff,  *would 

be  perpetually  liable  to  actions,  which  would  be  hard,  after 
having  been  encouraged  by  the  party  himself.(6) 

In  a.  plain  case  of  nuisance,  however,  as  observed  by  Lord 
Hardwicke,  the  court  will  interfere  upon  affidavit^  certificate 
and  notice,  and  will  not  suffer  the  nuisance  to  go  on,  to  the 
prejudice  of  the  party  in  the  meantime  ;(c)  and  we  have 
seen,  that  in  a  pressing  case.  Lord  Bossly n  even  interfered  upon 
petition.  The  result  of  all  the  cases  seems  to  be,  that  though 
the  court  is  in  general  averse  to  interfering  before  trial,  yet 
if  a  case  of  nuisance  is  clearly  made  out  upon  affidavit,  it  will 
nevertheless  be  granted  or  continued  until  such  trial  shall  have 
been  had.  In  the  case  already  noticed  of  the  Attomey-gene- 
ral  V.  Johnson,  Lord  Eldon  refused  to  dissolve  the  injunction 
before  the  trial,  although  there  were  affidavits  on  the  part  of 
the  defendants,  stating  that  the  act  complained  of  was  bene- 
ficial to  the  navigation.  [1] 

(a)  Bateman  v.  Johnson,  Fitzg.  106.    Byder  v.  BenOum,  sup. 
(6)  Anon,  2  Eq.  Ab.  522.    Short  v.  Jhylor,  dt  ib. 
(c)2Ve8.453.    2  Dicsk.  488. 


[1]  Where  the  plaintiff,  and  those  nnder  whom  he  daima,  have  been  in  the 
quiet  and  uninterrapted  poflseesion  of  a  lot  of  land,  for  twenty-fiye  yeaia  and 
upwards,  the  corporation  of  the  dty  of  New  York  cannot^  under  pretenoe  that 
the  buildings  or  fence  on  such  lot,  stand  or  encroach  on  a  part  of  the  public 
street  or  highway,  enter  upon  or  disturb  the  plaintiff  in  the  enjoyment  thereof; 
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The  court,  in  those  instances  in  which  it  refused  to  enjoin.  Of  mjunctions 
will,  however,  take  care  that  no  delay  shall  take  place  in  ^q^  ^^^' 
proceeding  to  trial.(a)    There  is  a  singular  note  in  Vesey,(6) 
of  a  motion  for  hberty  to  re-erect  a  nuisance,  and  to  be  quiet-  h^^^i^tJerDoaed 
ed  in  the  enjoyment  of  it  imtil  the  hearing.    Lord  Hard-  before  trial,  it 
wicke  said  that  he  had  known  several  of  these  motions,  but  ^t?h^e?eT 
hardly  ever  knew  one  granted,  by  giving  express  liberty  to  no  delay. 
re-erect  a  thing  pulled  down ;  that  if  a  house  was  built  on 
what  was  insisted  to  be  the  highway  *and  that  was  pulled  r*276] 

down,  the  court  would  certainly  not  give  liberty  to  re-erect 
that  building.  His  lordship  said,  that  he  could  not  grant  the 
injunction ;  bat  the  utmost  he  could  do  was  to  put  it  in  a 
speedy  method  of  trial. 

It  is  no  objection  to  the  granting  an  injunction,  that  the  No  objection 
plaintiff  has  commenced  an  action  at  law ;  in  one  instance  *?  P*?^»°g 

•*  .  '  ,  the  mjunctioii 

where  this  was  the  case,  it  was  offered  to  discontinue  the  that  an  action 
action  if  necessary  to  entitle  the  parties  to  the  injunction^  mwicedat°°°^' 
but  Lord  Eldon  held  it  immaterial.(c)  law. 

(a)  AUomey-generdl  y.  Cleaver,  sup.  t 

(b)  AwnL  2  VeB.  193;  8.  0.  3  Atk.  'r26;  nom.  BMi  y.  Hc^ 

(c)  Attomey-genarcA  7.  Nichol,  3  Keriv.  68*7. 


and  an  injunction  issued  to  restrain  the  corporation  from  entering  upon,  dig^ging, 
throwing  down  or  destroying  the  ground  so  possessed  by  the  plaintiff,  waa 
continued,  and  made  perpetual,  or  until  the  corporation  should  have  established, 
by  due  course  of  law,  their  right  to  the  ground  in  question.  Such  an  injunc- 
tion, however,  does  not  interfere  with  any  right  which  the  defendants  may 
have  to  dig  down  the  public  street,  dose  to  the  line  possessed  by  the  plaintiff, 
though  such  digging  may,  by  necessary  consequence,  cause  the  soil  of  the 
plaintiff  to  iall  into  the  excarated  street.  Varick  v.  The  Mayor,  Aldermen  amd 
OommonaMy  of  A«  <iJty  of  Neuj  York,  4  Johns.  Ch.  Rep.  63. 
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♦CHAPTER  XIL 

OF  INJUNCTIONS  TO  RESTRAIN  INFRINGEMENT  OF 

PATENTS.  [1] 

Infringement        TJ^e  prerogative  of  granting  patents  for  monopolies,  which 
was  at  all  times  a  grievous  oppression  to  the  subject,  had  been 

[1]  Mr.  Phillips,  in  his  valuable  treatise  on  patents,  defines  his  subject  as 
follows :  "  Patents  are  so  called  by  abbreviation  for  letters  patent,  that  is  open 
(jpatentes)  letters,  a  phrase  applied  to  letters  or  writings  addressed  by  the  go- 
vernment, or  by  the  sovereign,  or  at  least  by  a  superior  authority,  to  individu- 
als, as  distinguished  from  letters  sealed  up  or  enclosed,  and,  like  these  latter, 
being  directed  to  individuals,  they  are  by  this  circumstance  distinguished  from 
proclamations  addressed  to  the  whole  people.  The  expression  patent,  thus 
substituted  for  letter  patent,  is  applied  to  cases  of  making  a  grant,  as  of  land, 
or  some  privilege,  or  giving  a  commission  or  authority,  as  in  the  cases  of  par 
tents  conferring  some  office.  The  word  brevet,  used  in  the  French  language  in 
a  corresponding  sense,  is  applied  to  a  commission  or  a  grant  of  rank  or  office, 
as  brevet  of  duke.  So  the  French  expression  for  a  patent  in  our  sense  is  brevet 
dHnventiotif  or  grant  of  invention;  which  confers  on  the  person  to  whom  the 
brevet  is  granted,  the  same  privilege  in  respect  to  an  invention,  that  is  enjoyed 
under  other  breveta  in  respect  to  the  office  or  rank  or  other  thing  to  which  it 
relates. 

In  English  the  dictionaries  define  a  patent  to  be  a  writ  granting  an  exclusive 
privilege.  A  writ  (writing)  is  commonly  used  to  signify  a  mandate  or  oommis- 
sion  by  the  sovereign  authority,  and  in  this  latter  sense,  corresponds  to  the 
French  term  brevet^  but  it  is  not  applied  to  mere  grants,  as  of  land,  and  it  does 
not  accordingly  express  the  distinguishing  characteristic  of  a  patent,  which  is 
a  grant  rather  than  a  commission,  and  docs  not  partake  at  all  of  the  nature  of 
a  mandate;  since  the  grant  of  a  privilege  does  not  import  a  prohibition  on  all 
people  not  to  infringe  upon  that  privilege,  any  more  than  grant  of  a  manor 
implies  an  injunction  upon  all  other  persons  not  to  commit  a  trespass  upon  it. 
There  is  nothing  of  command  essentially  belonging  to  the  instrument 

In  respect  to  inventions,  then,  a  patent  is  a  grant  by  the  state,  of  the  exclu- 
sive privilege  of  making,  using  and  vending,  and  authorizing  others  to  make, 
use  and  vend,  an  invention.  It  is  a  monopoly  of  the  invention.  The  mono- 
poly may  be  unrestricted,  in  geographical  extent,  and  so  be  co-extensive  with 
the  authority  of  the  state  or  government  granting  it,  or  may  be  confined  to  a 
certain  territory;  so  in  respect  to  duration,  it  may  be  for  an  indefinite  or  a 
limited  period ;  and  again  in  its  nature  or  charaeter  it  may  be  either  absolute, 
or  subject  to  certain  qualifications  and  conditions.  So  again  in  respect  to  the 
persons  who  may  become  interested,  it  may  be  limited  to  Uie  patentee  person- 
ally, as  is  usual  in  grants  of  offices,  or  extend  to  him,  his  personal  representa- 
tives and  assigns." 

It  has  often  been  asserted,  that  according  to  the  principles  of  universal 
equity,  an  inventor  has  an  exclusive  property  in  his  invention.  But  it  is  dear, 
that  independent  of  positive  law,  he  has  no  such  exclusive  property,  any  longer 
than  he  keeps  it  secret;  for  no  one  who  first  makes  any  discovery  can  thereby 
acquire  the  right  to  prevent  others  from  making  and  using  the  asms  diaooveiy. 
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SO  flagrantlj  abused  by  the  Duke  of  Buckingham  (and  as  it  infringement 
seems  not  without  the  connivance  of  the  king,)(a)  that  in  the  °  P*  ''*■• 

(a)  Bapin,  sab.  anno  1621. 

He  majj  if  he  pleases^  conceal  his  disooyery  from  the  world,  but  the  moment 
he  publishes  it^  he  abandons  his  exclusive  property  in  it,  and  others  acquire  a 
right  to  use  the  inyention  in  any  manner  they  please.  The  excltisiye  right  to 
use  an  invention  after  it  is  published,  can  only  have  existence  therefore  by 
virtue  of  some  positive  law,  which  is  made  with  the  actual  or  implied  consent 
of  the  whole  community. 

Every  member  of  the  community  receives  many  benefits  from  the  society  in 
which  he  lives,  and  he .  is  therefore  bound,  by  every  means  in  his  power,  to 
advance  its  interests.  And  it  seems  to  be  but  reasonable  that  he  should  be 
expected  to  promote  the  public  weal  by  putting  the  community  in  possession 
of  any  discovery,  he  makes  which  may  be  for  the  public  good.  But  invention 
is  gpenerally  the  result  of  much  study  and  labor,  accompanied  with  a  considera- 
ble expenditure  of  time  and  money,  and  few  persons  have  the  requisite  ability 
and  inclination,  without  the  hope  of  reward,  to  search  for  improvements  in  the 
arts  for  the  benefit  of  the  public. 

The  whole  community  is  benefited  by  the  promotion  of  the  useful  arts,  and 
therefore,  it  is  for  the  public  good  to  hold  out  the  promise  o(  rewards  to  the 
inventors  of  new  and  useful  arts  and  manufactures,  who  may  first  put  the  pub- 
lic in  possession  of  them. 

In  some  cases,  where  meritorious  inventors  could  not  be  otherwise  ade- 
quately rewarded,  sums  of  money  have  been  granted  to  them  out  of  tha  pub- 
lic purse ;  but  such  a  mode  of  recompense,  it  is  dear,  could  not  be  generally 
adopted. 

The  mode  of  rewarding  inventors,  which  has  been  adopted  in  this  country, 
seems  to  be  the  best  that  could  be  devised :  it  is  by  granting  the  inventor  a 
monopoly  in  his  invention  for  a  limited  tune.  It  is  true  that  by  such  a  g^nt 
every  other  person  is  restrained  during  the  continuance  of  the  monopoly  from 
using  the  patent  invention,  even  if  he  makes  a  similar  discovery  himself.  But 
at  the  time  the  grant  is  made,  it  is  by  no  means  certain  that  the  invention  will 
be  given  to  the  public,  or  even  made  by  any  other  person,  and  by  the  tempo- 
rary suspension  of  their  right,  the  people  acquire  the  certainty  of  being  able  to 
use  the  invention  at  the  expiration  of  the  monopoly.  The  reward  which  an 
inventor  thus  obtains,  will,  in  general,  be  in  proportion  te  the  benefit  which 
he  confers  upon  the  public,  for  the  greater  the  utility  of  the  invention,  the 
more  profitable  will  it  be  to  the  grantee  of  the  monopoly, 

Speaking  of  such  a  grant,  Sir  Edward  Coke  says :  '*  Tlie  reason  wherefore 
such  a  privilege  is  good  in  law  is  because  the  inventor  bringeth  to  and  for  the 
commonwealth  a  new  manu&cture  by  his  invention,  costs  and  charges,  and 
therefore  it  is  reason  that  he  should  have  a  privilege  for  his  reward,  (and  the 
encouragement  of  others  in  the  like)  for  a  convenient  time.*' 

Utility  to  the  public  is,  in  fact,  the  consideration  for  eveiy  grant  of  the  sole 
use  of  an  invention,  and  letters  patent,  containing  such  grants,  always  state 
the  public  good  to  be  the  motive  of  government  in  making  the  gprants.  It  is 
not  everything  invented,  therefore,  to  the  sole  use  of  which  the  inventor  can 
become  entitled,  for  the  thing  itself  (although  perfectly  new)  may  be  of  no 
value  whatsoever  to  the  public.  And  an  exclusiTe  right  vested  in  any  one  to 
use  a  thing,  which  at  the  time  it  is  given  or  offered  to  the  public,  is  of  itself 
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Infringement    Commons,  to  which  the  bill  was  referred,  and  who  has  elA« 
of  patents.       boratcly  commented  upon  it  in  his  third  Institute.(a)[l] 

(a)  3  Inst  182.    Dav.  on  Patents,  7. 


[1]  "The  jurisprudence  on  patents,"  says  Mr.  Phillips,  (Tr.  on  Patents,  p. 
53,  et  seq.)  "has  been  said  to  constitute  the  metaphysics  of  the  law.  For  in- 
stance, the  subject  of  a  patent  must  be  new  and  useful,  and  clearly  described, 
for  so  the  law  requires.  There  is  not  the  least  difficulty  respecting  these 
general  doctrines ;  but  when  we  come  to  inquire  what  is  new,  that  is,  whether 
the  thing  is  so  similar  to,  or  diverse  fh>m,  what  has  already  been  done  or  pro- 
duced, as  to  be  substantially  the  same,  or  different,  the  questions  are  often  of 
a  subtle  metaphysical  character.  The  same  remark  is  applicable  to  the  ques- 
tion whether  a  thing  is  useful,  and  a  decision  on  the  other  of  these  ques- 
tions, relating  to  the  sufficiency  of  the  specification,  involves  a  nice  analysis  of 
the  invention  and  the  description  of  it  by  the  patentee.  It  follows,  from  this 
character  of  the  jurisprudence  on  this  branch  of  law,  that  the  beneficial  efifect 
of  the  law  depends  quite  as  much  upon  the  principles  and  spirit  with  which  it 
is  interpreted  and  administered,  as  upon  the  general  provisions  of  the  law 
itself,  since  it  is  to  no  purpose  to  provide  for  a  temporary  monopoly  of  a  thing 
On  condition  that  it  shall  be  described  with  greater  clearness  and  precision 
than  the  nature  of  the  case  admits  of,  or  than  can  be  attained  by  the  skill  of 
those  whom  the  inventor  must  employ. 

"  The  operation  of  the  patent  law  of  England,  to  the  prejudice  of  small  me- 
chanics, if  it  in  fact  exist,  is  owing,  in  part,  to  the  very  strictness  and  illiberality 
of  constniction,  which  Lord  Kenyon  professes  to  favor,  since  it  tends  to  ren- 
der the  validity  of  patents  so  precarious,  that  only  men  of  ample  fortune  can 
afford  to  run  the  hazard  of  speculating  in  this  species  of  property ;  especially 
since  the  practice  mentioned  by  Lord  Brougham  has  prevailed,  who  states  that 
it  not  unfrequently  happens  that  those  who  are  interested  in  quashing  a  patent 
make  up  a  stock  purse,  to  defray,  at  the  common  charge,  the  expenses  of  de- 
fending those  who  infringe  the  patent,  against  suits  by  the  patentee,  who  is 
liable  thus  to  be  ruined  by  the  expense  of  lawsuits,  even  though  his  patent 
may  be  aci^udged  to  be  valid.  The  enormous  tax  and  charges  upon  patentees 
in  England,  have  had  the  same  tendency.  These  two  causes  have  gone  fiir 
towards  defeating  the  objects  of  the  exception  of  inventors  flrom  the  prohibi- 
tion put  upon  monopolies  in  general,  by  the  statute  of  James  I.  Lord  Chief 
Justice  Abbot,  smcc  Lord  Tenterden,  admits  that  the  patents  have  been  too 
illiberally  construed.  And  in  more  recent  cases  the  principles  and  spirit  of 
the  English  jurisprudence  of  this  subject,  have  been  much  ameliorated  and 
made  more  conformable  to  the  motives  and  policy  of  the  patent  laws.  In  a 
more  recent  trial,  before  Mr.  Justice  Patterson,  reported  by  Mr.  Godson,  the 
Instructions  to  the  jury  breathe  the  true  spirit  of  the  law. 

"  In  the  United  States,  the  jurisprudence  on  this  branch  of  law  has  m  gene- 
ral been  marked  by  more  broad  and  liberal  views.  Its  leading  principles  can- 
not be  better  expressed  than  in  the  language  used  by  Mr.  Justice  Stoiy,  in 
the  case  of  Ames  paper-making  machine.  lie  says,  '  Patents  for  inventions 
are  not  to  be  treated  as  mere  monopolies,  odious  in  the  eyes  of  the  law,  and 
therefore  not  to  be  favored,  but  on  the  contrary  to  be  construed  with  the  ut- 
most rigor  as  strictiasimi  juris.  The  constitution  of  the  United  States,  in  giv- 
ing authority  to  congress  to  grant  such  patents  for  a  limited  period,  declares 
the  object  to  be  to  promote  the  progress  of  science  and  the  usefbl  arts,  an  ob- 
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It  was  declared  by  that  act,  that  all  monopolies  and  all  infringement 
conimissionsy  grants,  licenses,  charters,  and  letters  patent  for  ^  *** 
the  sole  buying,  selling,  making,  working,  or  using  of  any-  Statute  2iJaa 
thing  within  this  realm,  or  the  dominion  of  Wales,  or  of  any  ^'  ^  ^' 
other  monopolies ;  or  of  power,  liberty  or  faculty  to  dispense 
with  any  others ;  or  to  give  license  or  toleration  to  do,  use, 
or  exercise  anything  against  the  tenor  or  purport  of  any  law 
or  statute;   or  to  give  or  make  any  warrant  for  any  such 
dispensation,  license,  or  toleration  to  be  had  or  made;  or  to 
agree  or  compound  with  any  others  for  any  penalty  or  for- 
feiture limited  by  any  statute ;  or  of  any  grant  or  promise  of 
the  benefit,  profit  or  commodity  of  any  forfeiture,  penalty, 
or  sum  of  money  due  by  any  statute  before  judgment  there- 
npon  had  ;    and  all  proclamations,  inhibitions,  restraint?^ 
warrants  of  assistance,  and  all  other  tnatters  and  things  what- 
soever, anyway  tending  to  the  instituting,  erecting,  strength- 
ening, furthering,  or  countenancing  of  the  same,  or  any  of 
them ;  are  altogether  contrary  to  the  laws  of  this  realm,  and 
so  are  and  shall  be  utterly  void  and  of  none  efiect,  and  in  no 
wise  to  be  put  in  use  or  execution.  [2] 

ject  as  truly  national  and  meritorious,  and  well  founded  in  public  policy,  as 
amy  that  can  possibly  be  the  object  of  national  protection.  Hence  it  has  al* 
ways  been  the  course  of  the  American  courts  (as  it  has  latterly  been  that  of 
the  English  courts  also)  to  construe  these  patents  fairly  and  liberally,  and  not 
to  subject  them  to  any  over-nice  and  critical  refinements.  The  object  is  to  as- 
certain what^  from  the  fair  scope  of  the  words,  is  the  nature  and  extent  of  the 
invention  claimed  by  the  party,  and  when  the  nature  and  extent  of  the  claim 
is  apparent,  not  to  fritter  away  his  rights  upon  formal  and  subtle  objections 
of  a  purely  technical  character.*  " 

[2]  The  following  comments  are  condensed  from  Mr.  Phillips*  Treatise,  p.  4^ 
et  8eq. :  In  respect  to  things  that  can  be  visibly  and  exdusivoly  possessed,  the 
producer  or  first  occupier  is  acknowledged,  by  the  laws  of  nature,  to  have  es- 
tablished his  right  of  property  by  his  possession,  and  the  laws  then  supervene 
to  guarantee  and  protect  the  right  But  the  exclusive  right  to  the  use  of  a  dis* 
coveiy  in  the  arts,  must  originate  in  a  conventional  law :  the  law  must  be  ex* 
pressly  passed  or  tadtly  recognized,  before  this  right  of  property  can  exist 
The  species  of  property  arises  from  improvements  in  the  arts,  and  it  is  acknow* 
lodged  and  secured  only  in  an  improved  state  of  the  law& 

It  is  the  effect  of  many  laws  to  take  away  rights  which  men  would  enjoy,  if 
each  one  existed  in  a  state  of  entire  independence  of  all  others,  if  such  a  con- 
dition were  possible ;  but  it  does  not  thence  follow  that  the  laws  are  injurious 
to  any  one,  since  tiiey  give  more  than  an  equivalent  for  what  they  take  away. 
The  rights  taken  from  the  members  of  tlie  community  generally,  are,  first,  that 
of  discovering  or  inventing  the  same  thing,  independently  of  the  prior  inven* 
tion,  and  that  of  using  and  vending  it  for  a  limited  time ;  and  second,  the  right 
of  profiting  by  the  prior  invention  or  discovery  of  another,  for  a  limited  time. 
This  last  right  is  evidently  subject  to  some  qualification,  for  it  is  certainly  just 
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Infringement       *By  the  sixth  section  a  power  is  reserved  to  the  king  to 
®  P*  °  grant  letters  patent  and  grants  of  privilege  for  the  term  of 

that  the  inventor  should  have  a  greater  advantage  of  his  invention  than  others, 
whereas  if  be  is  exposed  to  a  universal  competition  in  the  manufacture  and 
use  of  his  invention,  the  probability  is,  that  others  will  turn  it  to  better  account 
than  he  can  himself,  since  the  chances  are  very  great  that  some  one  may  pos- 
sess greater  advantages  for  prosecuting  the  manufacture  and  selling  the  article. 
Without  some  assistance  ftx>m  the  legislature,  therefore,  he  will  be  deprived  of 
what  he  is  equitably  entitled  to.  K  it  be  then  admitted  that  he  is  equitably  en- 
titled to  the  exclusive  use  and  sale  for  a  time,  against  all  others  who  do  not 
make  use  of  the  same  invention  independently  of  him,  and  without  deriving 
any  hint  or  &cility  from  his  prior  ingenuity  or  experiments,  we  have  sufficient 
ground  for  a  law  giving  him  the  exclusive  right  against  all  others  for  a  time, 
since  it  is  a  matter  of  too  much  difficulty  and  intricacy  of  proof,  to  distinguish 
the  cases  of  others  who  have  made  the  same  invention  without  any  assistance 
from  his  ingenuity,  ih>m  those  Of  mere  limitations.  Tlie  law,  in  order  to  be 
practicable  and  convenient  to  be  administered,  must  give  the  exclusive  right 
To  this  point  the  law  is  only  an  equitable  regulation,  which  does  not  propoH 
to  deprive  others  of  any  right  in  behalf  of  inventors,  but  incidentaUy  deprives 
them  of  a  right,  which  they  would  otherwise  have,  because  it  is  necessary  for 
the  purpose  of  doing  justice  to  inventors.  The  granting  of  patents  is  not,  ac- 
cordingly, a  mere  matter  of  favor,  as  it  has  sometimes  been  represented  by 
judges,  but  an  equitable  and  just  claim  upon  the  government,  as  much  ao  ai 
the  claim  to  protection  of  individual  industry  and  private  property. 

Though  property  in  a  discovery,  therefore,  like  that  in  land,  originates  in  and 
is  created  by  legislation  the  right  to  such  property  exists  to  an  imperfect  d^ 
gree,  independently  of  the  positive  laws.  In  this  view  Mr.  Rawle  remark^ 
that  upon  the  provisions  of  the  constitution  of  the  United  States  on  this  sub* 
ject,  that  it  was  not  intended  thereby  to  create  rights  but  merely  to  regulate 
those  already  existing.  The  inventor  has  a  right  to  keep  his  secret,  and  if  be 
discloses  it  he  has  a  just  claim  to  remuneration  and  reward,  according  to  the 
amount  of  his  expenditure,  and  the  importance  of  his  improvement 

Another  reason  for  granting  this  species  of  monopoly,  is,  that  the  whole 
community  has  an  interest  in  the  advancement  of  the  useful  arts,  since  the 
greater  the  perfection  to  which  they  are  brought,  the  greater  will  be  the 
amount  of  necessaries,  conveniences,  comforts,  luxuries  and  amusementa,  within 
reach  of  every  one,  for  the  same  expense.  This  presents  a  good  reason,  not 
merely  for  indemnifying  the  inventor  or  improver  of  an  art,  for  his  expense  of 
tune,  labor  and  outlay,  but  also  for  giving  him  an  absolute  reward.  It  would 
be  considered  paltry  to  maintain  that  a  general,  who  had  achieved  a  victory, 
was  sufficiently  compensated  by  his  pay,  during  the  time  he  gave  to  the  adiieve- 
ment  He  is  considered  a  benefactor  to  his  country,  and,  as  such  entitled  not 
merely  to  his  pay,  but  to  a  reward.  So  is  the  inventor  of  a  useful  art  a  bene- 
factor to  his  country,  and  to  the  whole  civilized  world,  and  as  such  entitled  to 
a  reward.  It  is  a  debt  due  to  him ;  not  one  that  he  can  demand  by  virtue  of 
the  law  of  nature,  and  independently  of  all  civil  institutions,  but  one  which  it 
ought  to  be  the  early  care  of  the  positive  laws  to  acknowledge  and  satisfy. 

Without  scma  encouragement  and  hope  of  indemnity  for  expenses,  bekl  oat 
by  the  law,  many  inventions  afler  bemg  made,  would  not  be  rendered  practi- 
caJly  usefbL  "  Very  few  inventions  in  manufactures  are  perfect,  when  first 
contriyed.  and  introduced  into  practice.    Mndi  further  impfovement  is  oflen 
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fourteen  years  or  under,  for  the  sole  working  or  making  of  Infringement 
any  manner  of  new  manufacture  within  this  realm  to  the  true     ^'^ 

needftil,  in  order  to  oyercome  unforseen  dUBculttea,  and  to  meet  all  the  wanta 
of  a  mann&ctore  conducted  on  a  large  scale.    Prejudice,  too,  has  to  be  oyer- 
come.   The  sanction  of  experience  is  wanting  to  confirm  the  advantage,  and 
still  more  the  permanence  of  the  improvement.    After  Watt  had  taken  out  his 
patent,  he  was  six  years  before  he  succeeded  in  making  one  steam  engine  ac- 
cording to  his  plan,  matured  in  all  its  principles  at  least,  as  his  patent  and 
specification  show  it  to  have  been.    Part  of  this  time  was  lost,  perhaps,  bj  in- 
activity ;  another  part  bj  the  fiulure  of  Roebuck,  of  the  Carron  works,  with 
whom  he  first  associated  himself,  and  perhaps  a  still  greater  part  was  owing 
to  the  imperfection  of  machinery  in  his  time.    But,  making  allowaBces  for 
these  causes  of  delay,  still  it  is  true  that  at  least  three  or  four  years  were  ne- 
cessary to  obviate  the  practical  difficulties  that  lay  in  the  way  of  making  such 
an  engine  well,  for  the  first  time.    Such  difficulties,  and  others  too,  attend  all 
important  new  inventions  in  manufactures.    The  bringing  of  them  into  notice 
the  gaining  of  confidence  in  their  permanence  and  worth,,  and  the  overcoming 
of  prejudice  against  them,  on  account  of  their  very  novelty,  require  time,  care, 
and  much  outlay.    To  insure  success  in  such  an  undertaking,  it  is  not  unusual 
to  spend  years  in  overcoming  the  physical  difficulties  of  a  new  manufacture,  to 
employ  travellers,  and  advertise  extensively,  in  order  to  bring  the  invention 
into  general  notice,  to  make  a  great  outlay  in  order  to  establish  the  new  manu- 
lacture,  merely  as  an  example  for  others  to  follow,  or  sometimes  a  greater  out- 
lay in  order  to  get  it  established  on  a  large  scale,  so  as  to  admit  of  a  subdi- 
vision of  labor,  and  the  perfection  of  it  in  all  its  parts.    Now  without  the 
encouragement  of  a  patent,  how  is  any  man  to  engage  in  a  novel  and  expen<» 
aive  process,  if  the  moment  he  succeeds,  at  the  cost  of  all  this  outlay,  he  must 
be  sure  that  his  neighbors,  who  were  cautious  enough  to  shun  all  chaaces  of 
loss,  will  come  into  competition  with  him,  and  make  the  remuneration  of  all 
this  outlay  impossible  ?   A  landlord,  possessing  a  farm  that  could  not  be  made 
productive  till  after  the  lapse  of  years,  with  continued  cultivation  and  much 
outlay,  will  never  get  it  rented  without  granting  a  lease ;  and  unless  he  makes 
Buch  a  grant,  or  undertakes  the  labor  and  expense  himself)  the  fiirm  will  re- 
main forever  unproductive.    Quite  similar  is  the  policy  of  granting  patents, 
which  may  be  con8i(}ered  leases  for  the  cultivation  of  unprofitable  farms,  of 
manu&ctures,  granted  partly  to  reward  the  merit  of  invention,  and  partly  to 
remunerate  the  cost  attending  the  introduction  of  the  improvement,  and  its 
early  and  unprofitable  cultivation.    By  so  granting  patents,  the  country  may 
hope,  at  the  end  of  their  term,  to  possess  this  new  manufacture  in  a  profitable 
form ;  whereas,  by  refusing  patents,  or  withholding  from  them  adequate  pro- 
tection, it  will  either  not  possess  the  inventions,  or,  if  it  do  possess  them,  it 
will  be  in  the  form  of  unapplied  and  barren  suggestions.    Give  the  husband- 
man security  that  he  may  sit  '  under  his  own  vine  and  his  own  fig  tree,'  and 
the  magic  of  that  security  will  raise  the  vine  and  the  fig  tree,  where  else  would 
be  the  barren  wilderness.    Watt,  it  has  been  said,  spent  six  whole  years  in 
bringing  his  invention  into  a  good  working  state.    The  late  Lord  Norton,  of 
Leith,  the  inventor  of  the  patent  slip,  as  a  substitute  for  dry  docks,  lost  the 
same  time,  before  his  patent  became  profitable  to  him,  although  he  brought 
the  invention  early  into  use.    A  like  loss  of  time  prior  to  the  invention  be- 
coming productive,  appears  from  inquiry,  to  be  an  almost  oonstanf  occurrence 
in  important  inventions.    Here  is  the  authority  of  Ur.  Farey,  In  the  report  of 
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Infringement    and  first  inventor  and  inventors  of  such  manufactures,  which 
^  ^  others  at  the  time  of  making  such  letters  patent  grants  shall 

the  committee  of  the  Hoose  of  Commons  on  the  subject  of  patents,  in  Ha^, 
1833,  *^for  saying:,  that  the  expense  of  making  the  first  steam  engine  on  the 
plan  of  Watt,  was  such  as  no  maker  could  have  been  remunerated  for,  by  any 
subsequent  outfit  he  could  make,  without  the  aid  of  what  occurred  from  the 
patent^  or  some  other  extraneous  source.  And  mdeed,  but  for  the  security 
wbieh  Watt  erroneously  conceived  the  patent  law  to  afford,  there  is  little  doubt 
that  the  invention  might  at  this  day  have  been  snceringly  recorded  by  some 
author  styling  himself  practical,  as  a  suggestic^n  *  exceedingly  ingenious  in 
theory,  but  altogether  useless  in  practice.'  '- 

The  principles  and  motives  of  patent  laws,  then,  are  1.  the  securing  to  the 
inventor  the  remuneration  of  his  outlay ;  2,  a  reward  for  his  ingenuity,  and 
the  benefit  ho  confers  on  the  community ;  and  3,  to  encourage  and  stimulate 
invention  and  improvements. 

The  invention  of  lithographic  printing  by  Senefelder  has  been  instanced  in 
illustration  of  the  labors  and  difficulties  of  an  invention,  and  the  influence  of 
motives  in  stimulating  the  inventive  faculties.  He  was  the  son  of  an  actor, 
«nd  had  himself  written  a  play,  which,  however,  he  was  too  poor  to  get  printed. 
To  overcome  this  obstacle  he  conceived  the  bold  idea  of  inventing  a  cheaper 
mode  of  printing  than  with  types.  "  Nor  was  the  success  less  wonderfhl  than 
the  attempt  Not  by  any  chance,  not  by  a  first  lucky  hit,  but  by  contrivance, 
by  experiment,  by  perseverance  amid  disappointment,  and  by  knowledge 
extended  from  failures,  he  succeeded  in  accomplishing  this  daring  effort  of  his 
genius,  and  discovering  an  art  which,  if  it  cannot  vie  witli  other  ways  of  print- 
ing for  extensive  utility,  will  yet,  for  inventive  merit,  and  with  reference  to  the 
hopelessness  of  the  rude  but  simple  materials  whereby  it  is  worked,  ever  be 
Tanked  among  the  most  wonderful  of  human  inventions." 

Tlie  grounds  and  motives  of  this  species  of  legislation  being  then  in  the  first 
place,  to  indemnify  inventors,  in  the  second  to  secure  to  the  public  the  benefit 
of  invention,  and  stimulate  ingenious  minds  to  make  improvements,  and  in  the 
third  place,  to  reward  the  inventors  as  public  benefactors,  according  to  the 
importance  of  their  inventions,  it  follows  that  the  earlier  or  later  disclosure  of 
the  secret,  and  the  investing  of  the  public  with  the  benefits  of  the  discovery, 
are  essential  conditions  of  the  grant  of  protection  and  rpward.  It  is,  as  Mr. 
Eenouard  says,  an  exchange  between  the  two  parties,  the  inventor  on  one  side, 
who  grants  the  community  a  new  art  or  machine,  and  the  community  on  the 
other,  which  grants  in  return  to  the  inventor,  indemnity  and  compensation. 
But  as  the  publicity  of  the  invention  is  a  matter  of  public  interest  more  espe- 
cially, it  may  be  dispensed  with  by  an  act  of  special  legislation,  a  right  to 
which  is  reserved  by  the  government  to  be  used,  when  from  fear  of  benefiting 
a  public  enemy  or  a  foreign  competitor  in  the  market,  the  advantages  are  sup- 
posed to  be  on  the  side  of  secrecy;  though  this  latter  ground  is  now  mostly 
abandoned,  and  the  former  is  at  the  most,  but  occasional  and  temponny. 

In  the  majority  of  instances  of  useful  improvement's  a  temporary  monopoly 
is  not  only  the  most  appropriate  reward  since  it  is  the  direct  fruit  of  the 
improvement,  and  the  most  equitable  since  it  is  graduated  according  to  its 
utility  in  the  public  estimation ;  and  the  most  convenient  since  the  inventor  is 
saved  IVom  the  mistakes,  fiivoriiism  and  prejudice  of  censors,  and  the  public 
from  being  imposed  upon  by  cbarletans  and  pretenders.    The  system  has 
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not  use,  so  as  they  be  not  contrary  to  the  law,  nor  mischiev-  infringwnent 
ons  to  the  state,  by  raising  prices  of  commodities  at  home,  or  ^  ^  ^ 
hurt  of  trade,  or  generally  inconvenient.(a)[l] 

(a)  Notwithstanding  this  act  of  parliament,  Charles  I.  made  no  scruple  of 
granting  a  great  number  of  patents  for  monopolies  of  various  kinds,  bj  which, 
as  observes  Lord  Clarendon,  unjust  projects  of  all  kinds,  many  ridiculous, 
many  scandalous,  and  all  very  grievous,  were  set  on  foot  Hist  vol.  1,  53. 
Bapin,  anno  1629. 

accordingly  been  adopted  throughout  the  civilized  world  as  the  most  suitable 
general  mode  of  rewarding  improvements  in  the  useful  arts. 

That  the  monopoly  should  be  only  temporary  is  quite  obvious,  for  it  would 
be  wrong  to  shut  out  all  others  from  the  advantages  of  a  discovery  of  an 
improvement  for  all  time  in  favor  of  the  first  discoverer.  This  would  be  more 
objectionable  than  the  doctrine  of  territorial  dominion  in  right  of  discovery.  It 
would  be  a  wrong  to  the  community  at  large.  It  would,  besides,  be  highly 
prejudicial  and  even  dangerous  to  the  general  interest,  to  lock  up  the  useful 
arts  that  may  minister  to  the  necessities  and  well-being  of  the  great  mass  of 
society  in  a  few  hands.  All  laws  of  this  description,  therefore,  give  only  a 
temporary  monopoly.  They  offer  a  compromise  between  the  inventor  and  the 
rest  of  the  community,  by  which  each  party  surrenders  something,  and  it  is 
proposed  that  each  shall  receive  an  equivalent 

[1]  The  constitution  of  the  United  States  (art  1,  sec.  8,  no.  8,)  authorizes 
congress  *'  To  promote  the  progress  of  science  and  the  useful  arts,  by  securing 
for  limited  times,  to  authors  and  inventors,  the  exclusive  right  to  their  respec- 
tive writings  and  discoveries.'* 

This  power  did  not  exist  under  the  confederation ;  and  its  utility  does  not 
seem  to  have  been  questioned.  The  copyright  of  authors  in  their  works 
bad,  before  the  revolution,  been  decided  in  Great  Britain  to  be  a  common  law 
right ;  and  it  was  regulated  and  limited  under  statutes  passed  by  parliament 
upon  that  subject.  The  right  to  useful  inventions  seems,  with  equal  reason, 
to  belong  to  the  inventors ;  and,  accordingly,  it  was  saved  out  of  the  statute 
of  monopolies  in  the  reign  of  King  James  the  First,  and  has  ever  since  been 
allowed  for  a  limited  period,  not  exceeding  fourteen  years.  It  is  doubtless  to 
this  knowledge  of  the  common  law  and  statutable  rights  of  authors  and 
inventors  that  we  are  to  attribute  this  constitutional  provision.  It  is  beneficial 
to  all  parties  that  the  national  government  should  possess  this  power;  to 
authors  and  inventors,  because,  otherwise,  they  would  be  subjected  to  the 
varying  laws  and  systems  of  the  different  states  on  this  subject,  which  would 
impair,  and  might  even  destroy  the  value  of  their  rights ;  to  the  public,  as  it 
will  promote  the  progress  of  science  and  the  useful  arts,  and  admit  the  people 
at  largo,  after  a  short  interval,  to  the  full  possession  and  enjoyment  of  all 
writings  and  inventions  without  restraint  In  short,  tiie  only  boon  that  could 
be  offered  to  inventors  to  disclose  the  secrets  of  their  discoveries,  would  be  the 
exclusive  right  and  profit  of  them,  as  a  monopoly,  for  a  limited  period.  And 
authors  would  have  little  inducement  to  prepare  elaborate  works  for  the  pub- 
lic^ if  the  publication  of  them  would  be  at  a  large  expense,  and,  as  soon  as 
they  were  published,  there  would  be  an  unlimited  right  of  depredation  and 
piracy  of  their  copyright  The  states  could  not  separately  make  effectual 
provision  for  either  of  the  cases ;  and  most  of  them,  at  the  tune  of  the  adoption 
of  the  constitution,  had  anticipated  the  propriety  of  such  a  grant  of  power,  by 
passing  laws  on  the  subject  at  the  instance  of  the  continental  congress. 
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Infringement       No  provision  was  made  by  this  act  to  secure  a  descriptiotf 

o  patents.       ^^^  which  the  public  might  be  enabled  to  manufacture  the 

SpecificaUons   new  invented  article  at  the  expiration  of  the  term  granted  to 

b°*t^e^^^ t^     the  patentee.(a)    It  was  not  till  towards  the  latter  end  of  the 

reign  of  Queen  Anne  that  any  such  provision  was  thought 

of,  when  it  was  deemed  advisable  by  the  law  officers  of  the 

crown,  to  insert  a  proviso  in  the  patent,  that  a  specification 

of  it  should  be  enrolled  in  chancery,  within  a  given  period 

from  the  time  of  its  having  passed  the  great  seal.'(6)[2] 

(a)  It  is  very  remarkable  how  common  the  error  appears  to  have  been,  not 
at  the  bar  but  on  the  bench,  that  the  enrolment  of  a  specification  was  a  con- 
dition required  by  the  act  of  parliament.    Day.  on  Pat.  67. 

(6)  Dav.  on  Patents,  8. 


The  power,  in  its  terms,  is  confined  to  authors  and  inventors;  and  cannot 
be  extended  to  the  introducers  of  any  new  works  or  inventions.  This  has 
been  thought  by  some  persons  of  high  distinction  to  be  a  defect  in  the  consti- 
tution.  But  perhaps  the  policy  of  further  extending  the  right  is  questionable; 
and,  at  all  events,  the  restriction  has  not  hitherto  operated  as  any  discourage- 
ment of  science  or  the  arts.  It  has  been  doubted  whether  congress  has 
authority  to  decide  the  &ct  that  a  person  is  an  author  or  inventor  in  the  sense 
of  the  constitution,  so  as  to  preclude  that  question  ftom  judicial  inquiry.  But, 
at  all  events,  such  a  construction  ought  never  to  be  put  upon  the  general 
terms  of  any  act  in  &vor  of  a  particular  inventor,  unless  it  be  inevitable. 

By  virtue  of  this  authority  congress  can  grant  patents  to  inventors,  and  it 
rests  in  the  sound  discretion  of  the  legislature  to  say  when,  and  forwbat  lengfth 
of  time,  and  under  what  circumstances  the  patent  for  an  invention  shall  be 
granted.  Congress  may,  therefore,  grant  a  patent  which  shall  operate  retro- 
spectively by  securing  to  the  inf  entor  the  use  of  his  invention,  though  it  was 
in  public  use  and  enjoyed  by  the  community  at  the  time  this  act  was  passed. 
'3  Sumn.  635 ;  2  Story*s  R.  164.  The  first  act  passed  under  this  power  is  that 
which  established  the  patent  office  on  the  10th  of  April,  1790.  1  Story's  L. 
XT.  S.  80.  There  were  several  supplements  and  modifications  to  this  first  law, 
namely,  the  acts  passed  February  7,  1793,  Idem,  300;  June  7,  1794,  Idem, 
363;  AprQ  17,  1800,  Idem,  753 ;  July  3,  1832,  4  Sharsw.  cont.  of  Stoiy's  L. 
U.  S.  2300;  July  13,  1832,  Idem,  2313. 

[2]  The  statute  of  21  James  I.,  c.  3,  (1623)  while  it  abolished  monopolies 
generally,  made  an  exception  of  existing  letters  patents  and  grants  of  privilege 
for  the  term  of  "  one  and  twenty  years  or  under,  of  the  sole  working  or  mak- 
ing of  any  manner  of  new  manufacture  within  this  realm,  to  the  first  and  tme 
inventor  or  inventors,  so  they  be  not  contrary  to  the  law  or  mischievous  to  the 
state,  or  generally  inconvenient,^*  and  also  an  exception  of  future  grants  of 
letters  patent  for  the  term  of  fourteen  years  or  under;  and  still  further  an 
exception  of  any  grant,  privilege,  power,  or  authority  theretofore  granted, 
allowed  or  confirmed  by  act  of  parh'ament  then  in  force,  and  so  long  as  the 
same  should  remain  in  force.  And  this  provision  constitutes  the  whole  legis- 
lation on  patent  rights  by  the  British  parliament,  except  private  acts  respecting 
particular  patents,  down  to  the  year  1835,  when  the  act  of  5th  &  6th  William 
IV.,  c.  83,  was  passed,  by  which  it  is  provided,  among  other  things,  that  the 
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The  time  allowed  for  enrolling  the  specification  was  raried  Xofringemdnt 
at  different  periods ;  having  at  first  usually  been  four  months  ^  P*  ^ 
from  the  day  of  the  date  of  *the  letters  patent,  but  when  ^«  required 
Lord  Alvanley  was  attorney-general  this  time  was  reduced  gpedfia^. 
to  one  calender  month.(a)     It  is  at  present  usually  two 
months.  [1] 

It  is,  however,  in  matters  of  importance,  fi[«quently  extend- 
ed ;  and  if  the  inventor  makes  an  affidavit  that  it  is  his  in- 

(a)  Day.  on  Pateiit&  It  has  been  holden,  npon  the  oonstraotlon  of  the 
usual  proTisO)  that  the  month  does  not  begin  to  run  till  the  day  after  the 
date  of  the  patent ;  and  that  aooordinglji  where  the  patent  was  dated  the  10th 
of  Kaj,  the  specification  was  enrolled  in  time  on  the  tenth  of  June  following. 
Wataon  y.  Pears,  2  Gamp.  294. 

patoitee  may  enter  a  disdaimer  of  any  part  of  his  spedfieation.     If  a  • 
▼erdict  or  decree  shaJl  pass  for  patentee  on  the  merits  in  any  suit»  the  judge 
may  grant  a  oertiflcate  which  being  given  in  eyidence  in  any  other  suit,  shall 
entitle  the  patentee  on  a  yerdict  in  his  &yor  in  any  other  suit,  to  triple  costs. 
A  penalty  of  £60  is  incurred  by  using  the  mark  of  a  patentee. 

[1]  In  England,  the  specification  is  required  to  be  enrolled  within  fbur 
months  in  ordinary  cases^  and  in  six  months  if  the  patentee  declares  that  he 
intends  to  apply  for  a  Scotch  patent  This  indulgence  is  granted  on  the  ground 
that  if  the  specification  were  to  be  enrolled  before  the  date  of  the  Scotch 
patent,  the  Scotch  patent  would  be  yold.  The  time  within  which  the  enrol- 
ment is  to  be  made  must  be  computed  exdusiye  of  the  day  of  the  date  of  the 
patent  The  enrofanent  is  also  required  to  be  in  the  court  of  chancery,  whidi 
is  the  court  in  which  all  the  most  important  public  records  of  the  country  are 
kept,  to  which  the  public  has  a  right  to  resort  for  information.  There  are  three 
offices  for  eniolmfflits  in  the  oourt  of  chancery;  they  are  the  enrolment  office, 
the  rolls  chapel  and  the  petty  bag  office;  and  an  enrolment  in  any  of  these 
offices  is  a  sufficient  compliance  with  the  proviso.  Since  the  passing  of  a  recent 
act  of  parliament  there  is  some  advantage  in  enrolling  a  specification  in  the 
office  of  the  rolls  chapel  for  copies  obtained  in  that  office^  and  stamped  as  the 
act  directB^  are  admissible  in  evidence  without  further  proof. 

In  England,  the  patent  is  issued  before  the  specification  is  filed.  The  patent 
gives  only  a  very  general  description  of  the  subject ;  fix>m  which  the  public  can 
hardly  have  notice  of  the  invention,  and  artists  are  not  thereby  enabled  to  avail 
themselves  of  it  The  enrolment  of  the  specification  is  there  required  by  the 
patent^  to  be  made  within  a  certain  time,  varying  in  dififerent  patents  from  one 
to  six  months^  or  longer.  The  English  courts  are  very  strict  in  requiring  a 
complianoe  with  the  oonditaon  as  to  enrolment,  and  it  has  been  held  that 
except  by  act  of  parliament,  it  cannot  be  dispensed  with.  Wataon  v.  PearSy  Z 
Camp.  294.  OasUe  v.  BurdUt^  3  Term.  Bep.  623  ;  CRasamgttm  v.  Bawlins,  S 
East,  407.  Es  parte  Beck  1  Bro.  0.  G.  578;  Koops  ex  parte,  6  Yes.  599.  In 
the  United  States  it  is  provided  by  act  of  congress  of  July,  1836,  sec.  6,  that 
"  patents  shall  be  recorded  together  wi&  the  descriptions,  specifications  and 
drawings  in  the  patent  office  in  books  to  be  kept  for  that  purpose."  This  re- 
cording is  in  effiMJt,  the  publication  of  the  patent  including  the  specification. 
See  PhiUipa  on  Patents,  p.  326,  327. 

89 


280  INJUNCTIONS  TO  RBSTRilN 

inMngement  tention  to  apply  for  patents  for  Scotland  and  Ireland,  it  is 

of  patents.  visual  to  allow  six  months.(a) 

Enrolment  The  enrolment  of  a  patent  cannot  be  dispensed  with ;  and 

cannot  be  ^  jf  j^  j^gg  qj^^^  passed  the  great  seal,  the  date  of  the  patent  can 

nensed  witn«  ^^  . 

neither  be  altered,  nor  can  the  time  for  the  enrolment  be  ex- 
tended without  an  act  of  parliament.(&)[2] 

(a)  Dav.  on  Patents,  10. 

(6)  Ex  parte  Beck,  1  Bro.  C.  C.  578.    -Ee  parte  Koops,  6  Ves.  699. 

[2]  In  the  United  States,  the  first  act  of  congress  in  pursuance  of  the  pro- 
vision of  the  constitution,  was  passed  on  the  18th  of  April,  1790,  and  entitled 
"  An  act  to  promote  the  progress  of  usef\il  arts."  That  act  was  repealed  by 
the  act  of  the  21st  of  Februaiy,  1793,  entitled  **  An  act  to  promote  the  progress 
of  the  useful  arts,  and  to  repeal  the  act  heretofore  passed  for  that  purpose," 
which  was  amended  hj  the  act  of  the  17th  of  April,  1800,  entitled  "An  act  to 
extend  the  privileges  of  obtaining  patents  for  useful  disooveries  and  inventions, 
to  certain  persons  therein  mentioned,  and  to  enlarge  and  define  the  penalties 
for  violating  the  rights  of  patentees."  Additional  acts  were  passed  in  1819, 
1832,  1836,  1837,  1839  and  1842. 

The  provisions  of  the  act  of  July,  1836,  are  still  in  force;  they  are  substan- 
tially as  follows : — "  A  patent-office  is  attached  to  the  department  of  state,  the 
chief  officer  of  which  is  called  the  commissioner  of  patents,  under  whom  are 
four  derks,  a  competent  draftsman,  a  machinist  and  a  messenger.  Copies  of 
records,  books,  papers  and  drawings  under  the  seal  of  the  office,  which  is  to 
be  in  the  custody  of  the  commissioner  and  chief  derk,  is  evidence  in  any  case 
to  the  same  effect  as  the  original  would  be.  Patents  are  issued  in  the  name 
of  the  United  States,  under  the  seal  of  the  office,  signed  by  the  secretaiy  of 
state,  and  countersigned  by  the  commissioner,  and  recorded,  together  with  the 
specifications  and  drawings,  in  said  office.  The  patent  must  contain  a  short 
description  or  title  of  the  invention  or  discovery,  correctly  indicating  its  nature 
and  design,  and  grant  to  the  applicant,  his  heirs,  executors,  administrators  or 
assigns,  for  a  term  not  exceeding  fourteen  years,  the  exclusive  right  of  making, 
using  and  vending  to  others  to  be  used,  the  inventioD  ot  discovery,  relemng 
to  the  specification,  a  copy  of  which  is  annexed  to  the  patent  Any  person  or 
persons  having  discovered  or  invented  any  new  and  usefiil  art,  machine^  man- 
u&cture  or  composition  of  matter,  or  any  new  and  usefiil  improvement  on  any 
art,  machine,  manufiicture  or  composition  of  matter  not  known  or  used  by 
othera  before  his  or  their  invention  or  discovery  thereof  and  not  at  the  time  of 
his  application  for  a  patent  in  public  use  or  on  sale  with  his  consent  or  allow- 
ance, shall  desire  to  obtain  an  exclusive  property  therein,  may  make  applioa- 
tion  to  the  commissioner  of  patents,  expressing  such  desire^  and  the  oommi»- 
sioner  may  grant  a  patent  therefor.  The  applicant  must  deliver  a  written  de- 
scription of  his  invention  or  discoveiy,  and  the  manner  or  process  of  making, 
constructing,  using  and  compounding  it,  in  such  full,  dear  and  exact  terms^  as 
to  enable  any  person  skilled  in  the  art  or  sdence  to  which  it  appertains,  or 
with  which  it  is  most  nearly  connected,  to  make,  construct,  compound  or  use 
the  same;  and  in  case  of  a  machine,  he  must  fully  explain  the  principle  and 
the  modes  in  which  he  has  contemplated  the  application  of  that  prindple  or 
character  by  which  it  may  be  disting^uished  fit>m  other  inventions,  and  particu- 
larly point  out  the  part,  improvement,  or  combination,  whidi  he  claims  as  his 
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The  doctrine  upon  the  subject  of  patents  will  be  found  to  inftingement 
be  most  conveniently  arranged  under  the  two  following  ^  ^^*^*^ 

own  inveiition  or  diaooyerj,  and  aooompany  the  whole  with  drawings  and 
written  reibrenoee,  where  the  natore  of  the  case  admits  of  drawings,  or  with 
specimens  of  ingredients  or  of  the  composition  matter,  sufficient  for  the  puipoee 
of  experiment^  where  the  invention  or  discoyerj  is  of  a  composition  of  matter, 
which  descriptions  and  drawings  must  be  signed  by  the  inventor  in  presence 
of  two  witnesses;  and  he  must  famish  a  model  in  all  cases  which  admits  of  a 
representation  by  model,  of  a  convenient  size  to  exhibit  advantageously  its 
several  parts.  He  must  make  oath  that  he  verily  believes  that  he  is  the  ori- 
ginal first  inventor  or  discoverer  of  the  art,  machine,  composition  or  improve- 
ment, and  that  he  does  not  know  or  believe  that  it  was  ever  before  known  or 
used ;  and  of  what  country  he  is  a  citizen.  The  commissioner,  unless  on  ex- 
amination it  shall  appear  that  a  prior  invention  of  the  thing  has  been  made,  or 
that  any  part  had  been  before  invented  or  patented,  or  that  a  description  of 
the  invention  had  been  printed  in  any  publication  in  this  or  any  foreign  ooun- 
tiy,  or  that  the  description  is  defective,  shall  issue  a  patent;  but  if  the  claim 
appears  to  be  subject  to  any  of  those  objections,  he  shall  give  the  applicant  no- 
tice thereof;  he  may  thereupon  withdraw  his  application  and  receive  back  two- 
thirds  of  the  fee  paid  by  him  previously,  relinquishing  bis  model,  if  be  has  de- 
posited one;  or,  if  he  persist  in  his  daim,  without  making  such  alteration  as  to 
obviate  the  objections,  it  may  be  submitted  to  a  board  of  three  examiners  ap- 
pointed by  the  secretary  of  state,  one  of  them  skilled  in  the  art  or  manu&cture 
to  which  the  invention  appertains,  on  the  applicant's  advancing  twenty-five 
dollars  towards  their  fees,  by  whose  award,  or  that  of  a  majority  of  them,  the 
commiarioner  is  to  be  governed  as  to  issuing  a  patent  So  an  application 
which  the  commissioner  supposes  to  interfere  with  another  application,  or  an 
existing  patent,  may  be  referred  to  the  examiners.  An  applicant  is  not  pre- 
cluded fit>m  taking  out  a  patent  by  reason  of  his  having  taken  out  one  abroad, 
and  its  having  been  published  within  six  months  preceding  his  application. 
The  patent  may  be  dated  from  the  time  of  the  filing  of  tiie  specification  and 
application,  if  the  i^plicant  wishes,  not  exceeding  six  months  before  the  isst> 
ing,  and  his  specification  and  application  may  at  his  request,  in  the  meantime, 
be  filed  secretly  in  the  office,  and  notice  be  g^ven  him  of  any  interfering  applL* 
cations.  The  applicant,  if  a  citizen,  or  an  alien  having  resided  in  the  United 
States  for  a  year  preceding  his  application,  and  made  oath  of  his  intention  to 
become  a  citizen,  mus^  on  applying  for  a  patent,  pay  into  the  treasury  of  the 
United  States,  or  one  of  its  banks  of  deposite,  thirty  dollars;  if  a  subject  of 
Great  Britain,  five  hundred  dollars;  if  of  any  other  country,  three  hundred 
dollars.  In  case  of  the  death  of  the  inventor,  his  personal  representatives  may 
take  out  a  patent  The  whole  patent,  or  any  share,  or  the  exclusive  right  for 
any  district,  may  be  assigned  by  writing  to  be  recorded  in  the  patent  office 
within  three  months  from  the  time  of  its  execution.  Any  citizen  or  such  resi- 
dent alien  who  has  made  an  invention  which  he  desires  fiirther  time  to  ma- 
ture^ may  file  a  caveat  in  the  patent  office  entitling  him  for  one  year  to  notice 
of  any  interfering  application;  but  if  notice  of  such  application  be  given  him, 
he  must  specify  and  file  drawings  and  a  model  within  three  months.  The 
specifications  and  drawings  of  the  subsequent  applicant  are  in  such  case  filed 
secretly  in  the  office.  If  on  filing  the  specification  the  applications  appear  to 
the  conuniasioner  of  patents  to  interfere  with  each  other,  proceedings  may  be 
had  before  a  board  of  examinere  as  above,  but  no  decision  of  said  board  in  any 
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infriDgement    heads :  1st  What  species  of  manufacture  *is  the  proper  sub- 
of  patents.       j^^  ^£  ^  patent;  and,  2dly,  What  sort  of  description  is  re- 
quired in  the  specification. 

case  predudes  any  peison  from  contesting  the  yalidity  of  any  |>atent  in  any 
action.  A  patent  that  is  invaiid  by  reason  of  the  specification  being  defective 
through  inadvertency,  niistake  or  accident,  and  without  any  fraudulent  or  de- 
ceptive intention,  may  be  surrendered  and  a  new  one  taken  out  in  its  stead. 
The  patentee  may  add  to  his  patent  any  new  improvement,  by  filing  a  sped- 
flcation  of  it,  and  having  such  spedflcation  annexed  to  his  patent  If  the 
plaintiff  recover  a  verdict  in  an  action  for  an  infringement,  the  court  may,  at 
its  discretion,  increase,  not  more  than  treble  it  In  a  suit  for  an  infringement, 
the  defendant  may  plead  the  general  issue,  and  give  in  evidence  any  spe- 
cial matter  of  defence  of  which  notioe  in  writing;  may  have  been  give  to  the 
plaintiff  or  his  attorney  thirty  days  before  trial,  tending  to  show  that  the  spe- 
cification does  not  contain  the  whole  truth  respecting  the  invention,  or  that  it 
contains  more  than  is  neoessaiy  to  produce  the  effect  described,  which  oon- 
oeahnent  or  addition  must  appear  to  have  been  made  for  the  purpose  of  de- 
ceiving the  public,  or  that  the  patentee  was  not  the  original  inventor,  or  that 
the  invention  had  been  described  in  some  public  work,  anterior  to  the  sup- 
posed invention  by  the  patentee;  or  had  been  in  public  use;  or  that  it  had 
been  on  sale  with  the  consent  and  allowance  of  the  patentee,  before  his  ap- 
plication for  a  patent;  or  that  he  had  unjustly  or  surreptitiously  obtained  a 
patent  for  the  discovery  of  another  persoA,  who  was  using  due  diligence  in 
perfecting  the  same;  or  that  the  patentee,  if  an  alien,  had  neglected  for  the 
space  of  eighteen  months  flx>m  the  time  of  granting  the  patent^  to  put  and  con- 
tinue the  invention  on  sale  upon  reasonable  terms.  The  defendant^  if  he  allege 
a  previous  public  use,  must  in  his  notice  state  the  persons  by  whom,  and  the 
places  where  the  invention  was  so  used.  The  &ct  of  the  previous  use  of  the 
invention  abroad  is  not  a  defence,  if  it  was  not  known  to  the  patentee,  and  if 
it  had  not  been  described  in  some  printed  work,  and  had  not  been  patented. 
If  the  suit  fell  on  the  ground  of  the  spedflcation  containing  too  mud),  and  it 
appear  that  the  defendant  had  used  the  part  for  which  the  patentee  was  enti- 
tled to  a  patent,  the  court  has  discretion  as  to  awarding  costs.  In  case  of  in- 
terfering patents,  or  an  application  which  interferes  with  a  patent,  the  ques- 
tion may  be  tried,  and  the  oommiaaioner  is  to  be  governed  by  the  dcdston  of 
the  court  as  to  issuing  a  patent  The  drouit  court  has  original  jurisdiction  of 
patents  at  law  as  well  as  in  equity.  A  patentee  or  his  assigns  may  apply  to 
the  commissioner  for  an  extension  of  the  period  of  his  patent,  on  paying  a  fee 
of  forty  dollars;  and  on  such  application,  the  commissioner  must  give  notioe  of 
such  application  in  a  Washington  paper,  and  such  other  prindpal  newspapers 
as  he  may  think  proper,  published  m  the  part  of  the  country  most  interested 
against  the  application.  And  the  secretary  of  state^  the  commissioner  of  the 
patent  office,  and  the  solidtor  of  the  treasury,  are  constituted  a  board  to  award 
on  the  application,  on  an  account  of  the  profits  and  expenses  on  the  patent 
having  been  exhibited  to  them ;  and  if  they  award  in  favor  of  the  application, 
the  patent  is  to  be  extended  for  seven  years.  But  no  extension  is  to  be  grant- 
ed after  the  expiration  of  the  tenn  for  which  the  patent  was  granted.  A 
Kbrary  is  to  be  attached  to  the  patent  office,  to  which  an  annual  appropriation 
of  fifteen  hundred  dollars  is  made.** 
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*lst.  What  is  the  subject  of  a  patent.    Patents  were  for-  inlHngOTient 
merly  considered  as  injurious  monopolies,  and  were  construed  ^  ^  ^ 

What  the  sub- 
The  act  of  March  3, 1837,  waa  passed  to  remedy  the  inoonyeoieQcea  arisiDg  i^^  of  a  par 
from  the  bammg  of  the  patent  <^ce.  It  is  enacted,  that  any  pocaon  who 
may  be  in  poeseesion  o^  or  in  any  way  interested  in,  any  patent  for  an  inyen- 
tion,  discoveiy,  or  improTementy  iasaed  prior  to  the  fifteenth  day  of  December, 
in  the  year  of  onr  Lord  one  thousand  eight  hundred  and  thirty-aiz,  or  in  an 
awagnment  of  any  patent,  or  interest  therein,  executed,  and  recorded  prior  to 
the  said  fifteenth  day  of  December,  may,  without  charge^  on  presentaticm  or 
transmission  thereof  to  the  oommiasioner  of  patents,  have  the  same  recorded 
anew  in  the  patent  office,  together  with  the  desoriptiona,  specificationa  of 
claim  and  drawings  annexed  or  belonging  to  the  same ;  and  it  shall  be  the 
duty  of  the  commissioner  to  cause  the  same^  or  any  authenticated  copy  of  the 
oiiginal  record,  spedfication,  or  drawing  which  he  may  obtain,  to  be  tran- 
scribed and  copied  into  books  of  reoord  to  be  kept  for  that  purpose ;  and 
wherever  a  drawing  was  not  originally  annexed  to  the  patent  and  referred  to 
in  the  spedfication  and  drawing  produced  as  a  delineation  of  the  invention, 
being  verified  by  oath  in  such  manner  as  the  commissioner  shall  require,  may 
be  transmitted  and  placed  on  file  or  copied  as  aforesaid,  together  with  the  certi- 
ficate of  the  oath ;  or  such  drawings  naay  be  made  in  the  office,  under  the  di- 
rection of  the  commissioner,  in  conformity  with  the  specification.  And  it  shall 
be  the  dxsty  of  the  commissioner  to  take  sudi  measures  as  may  be  advised  and 
determined  by  the  board  of  commissioners  provided  by  the  fourth  section  of 
this  act)  to  obtain  the  patents,  speoiflcations,  and  copies  aforesaid,  for  the  pur- 
pose of  being  so  transcribed  and  recorded.  And  it  shall  be  the  duty  of  each 
of  the  several  derks  of  the  judicial  courts  of  the  United  States,  to  transmit, 
as  soon  as  may  be,  to  the  commissioner  of  the  patent  office,  a  statement  of  all 
the  authenticated  copies  of  patents,  descriptions^  specifications,  and  drawings 
of  inventions  and  discoveries  made  and  executed  prior  to  the  aforesaid  fif- 
teenth day  of  December,  which  may  be  found  on  the  files  of  his  office ;  and 
also  to  make  out  and  transmit  to  said  commissioner,  for  record  as  aforesaid,  a 
certified  copy  of  every  such  patent^  description,  specification,  or  drawing,  which  ' 
shall  be  specially  required  by  such  commissioner.  That  copies  of  such  record 
and  drawings^  certified  by  the  commissioner,  or,  in  his  absence,  by  the  chief 
dark,  shall  he  prima  fade  evidence  of  the  particulars  of  the  invention  and  of 
the  patent  granted  therefor,  in  any  judidal  court  of  the  United  States,  in  all 
cases  where  copies  of  the  original  reoord  or  specification  and  drawings  would 
be*6vidence^  without  proof  of  the  loss  of  sudi  originals ;  and  no  patent  issued 
prior  to  the  aforesaid  fifteenth  day  of  December  shall,  after  the  first  day  of 
June  next,  be  received  in  evidence  in  any  of  the  said  courts  in  behalf  the  pa- 
tentee or  other  person  who  shall  be  in  possession  of  the  same,  unless  it  shall 
have  been  so  recorded  anew,  and  a  drawing  of  the  invention,  if  separate  from 
the  patent,  verified  as  aforesud,  deposited  in  the  patent  office ;  nor  shall  any 
written  assignment  of  any  such  patent^  executed  and  recorded  prior  to  the 
said  fifteenth  day  of  December,  be  received  in  evidence  in  any  of  the  said 
courts  in  behalf  of  the  assignee  or  other  person  in  possession  thereof,  until  it 
shall  have  been  so  recorded  anew.  That  whenever  it  shall  appear  to  the  com- 
missioner that  any  patent  was  destroyed  by  the  burning  of  the  patent  office 
building  on  the  aforesaid  fifteenth  day  oi  December,  or  was  otherwise  lost  pri- 
or thereto,  it  shall  be  his  duty,  on  application  therefor  by  the  patentee  or  other 
person  interested  therein,  to  issue  a  new  patent  for  the  same  invention  or  dis- 
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Infringement    by  the  courts  with  great  strictness.    *But  now,  when  a  more 
of  patents.       liberal  and  just  view  of  the  subject  prevails,  they  are  con- 

coverj  bearing  the  date  of  the  orig^al  patent,  with  his  certificate  thereon  that 
it  was  made  and  issued  pursuant  to  the  provisions  of  the  third  section  of  this 
act^  and  shall  enter  the  same  of  record :  proyided,  however,  that  before  such 
patent  shall  be  issued,  the  applicant  therefor  shall  deposit  in  the  patent  office, 
a  duplicate,  as  near  as  may  be,  of  the  original  model,  drawings,  and  descrip- 
tion, with  specification  of  the  invention  or  disooveiy,  verified  bj  oath,  as  shall 
be  required  by  the  commissioner ;  and  such  patent  and  copies  of  such  draw- 
ings and  descriptions,  duly  certified,  shall  be  admissible  as  evidence  in  any  ja« 
dicial  court  of  the  United  States,  and  shall  protect  the  rights  of  the  patentee, 
his  administrators,  heirs  and  assigns,  to  the  extent  only  in  which  they  would 
have  been  protected  by  the  original  patent  and  specification. 

It  is  enacted  by  the  act  of  Maroh  3,  1837,  section  5,  that  whenever  a  patent 
shall  be  returned  for  correction  and  re-issue  under  the  thirteenth  section  of  the 
act  to  which  this  is  additional,  and  the  patentee  shall  desire  several  patents  to 
be  issued  for  distinct  and  separate  parts  of  the  thing  patented,  he  shall  first 
pay,  in  manner  and  in  addition  to  the  sum  provided  by  that  act,  the  sum  of 
thirty  dollars  for  each  additional  patent  to  be  so  issued :  Provided,  however, 
that  no  patent  made  prior  to  the  aforesaid  fifteenth  day  of  December,  1836, 
shall  be  corrected  and  re-issued  until  a  duplicate  of  the  model  and  drawing  of 
the  thing  as  originally  invented,  verified  by  oath  as  shall  be  required  by  the 
commissioner,  shall  be  deposited  in  the  patent  office: — Nor  shall  any  addition 
of  an  improvement  be  made  to  any  patent  heretofore  granted,  nor  any  new 
patent  to  be  issued  for  an  improvement  made  in  any  machine,  manufiicture,  or 
process,  to  the  original  inventor,  assignee  or  possessor,  of  a  patent  therefor, 
nor  any  disclaimer  be  admitted  to  record  until  a  duplicate  model  and  drawing 
of  the  thing  originally  intended,  verified  as  aforesaid,  shall  have  been  deposit- 
ed in  the  patent  office,  if  the  commissioner  shall  require  the  same;  nor  shall 
any  patent  be  granted  for  an  invention,  improvement,  or  discovery,  the  model 
or  drawing  of  which  shall  have  been  lost,  untU  another  model  and  drawing,  if 
required  by  the  commissioner,  shall,  in  like  manner,  be  deposited  in  the  patent 
office :  and  in  all  such  cases,  as  well  as  in  those  which  may  arise  under  the 
third  section  of  this  act,  the  question  of  compensation  for  such  models  and 
drawings,  shall  be  subject  to  the  judgment  and  decision  of  the  commissionere 
provided  for  in  the  fourth  section,  under  the  same  limitations  and  restrictions 
as  are  therein  prescribed. 

By  the  act  of  March  3,  183*7,  section  6,  it  is  enacted,  that  any  patent  here- 
after to  be  issued,  may  be  made  and  issued  to  the  assi^ee  or  assignees  of  the 
inventor  or  discoverer,  the  assignment  thereof  being  first  entered  of  record, 
and  the  application  therefor  being  duly  made,  and  the  spedfioation  duly  sworn 
to  by  the  inventor.  And  in  all  cases  hereafter,  the  applicant  for  a  patent  shall 
be  held  to  furnish  duplicate  drawings,  whenever  the  case  admits  of  drawings^ 
one  of  which  to  be  deposited  in  the  office,  and  other  to  be  annexed  to  the  pa- 
tent, and  considered  a  part  of  the  specification. 

The  act  of  March  3,  1837,  section  7,  authorizes  any  patentee  who  shall  have, 
through  inadvertence,  accident,  or  mistake,  made  his  q>ecification  of  claim  too 
broad,  claiming  more  than  that  of  which  he  was  tiie  original  or  first  inventor, 
some  material  and  substantial  part  of  the  thing  patented  being  truly  and  justly 
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Bidered  as  advantageous  to  the  public,  by  holding  out  en-  infringement 
couragements  to  ingenious  men  to  disclose  their  inventions.  ^  P*  "^  • 

his  own,  any  soch.  patentee,  hia  administrators,  executora,  and  assigns,  whether 
of  the  whole  or  of  a  sectional  interest  therein,  may  make  disclaimer  of  soch 
parts  of  the  thing  patented  as  the  disclaimant  shall  not  daim  to  hold  by  virtue 
of  the  patent  or  assignment,  stating  therein  the  extent  of  his  interest  in  such 
patent ;  which  disclaimer  shall  be  in  writing,  attested  by  one  or  more  witnes- 
ses,  and  recorded  in  the  patent  office,  on  payment  by  the  person  disclaiming, 
in  maimer  as  other  patent  duties  are  required  by  law  to  be  paid,  of  the  sum 
of  ten  dollars.  And  such  disclaimer  shall  thereafter  be  taken  and  considered 
as  part  of  the  original  specification,  to  the  extent  of  the  interest  which  shall 
be  possessed  in  the  patent  or  right  secured  thereby,  by  the  disdaimant,  and 
by  those  claiming  by  or  under  him  subsequent  to  the  record  thereof  But  no 
such  disclaimer  shall  affect  any  action  pending  at  the  time  of  its  being  filed, 
except  so  far  as  may  relate  to  the  question  of  unreasonable  n^lect  or  delay 
in  filing  the  same. 

And  by  the  act  of  March  3,  1837,  sea  8,  that,  whenever  application  shall 
be  made  to  the  commissioner  for  any  addition  of  a  newly  discovered  improve- 
ment to  be  made  on  an  existing  patent,  or  whenever  a  patent  shall  be  returned 
for  correction  and  re-issue,  the  specification  of  daim  annexed  to  every  such  pa- 
tent shall  be  subject  to  revision  and  restriction,  in  the  same  manner  as  are  origi- 
nal applications  for  patents;  the  commissioner  shall  not  add  any  such  improve- 
ment to  the  patent  in  the  one  case,  nor  grant  the  re-issue  in  the  other  case,  until 
the  applicant  shall  have  entered  a  disclaimer,  or  altered  his  spedfication  of  daim 
in  accordance  with  the  dedsion  of  the  commissioner ;  and  in  all  such  cases  the 
i^pUcant,  if  dissatisfied  with  such  decision,  shall  have  the  same  remedy  and  be 
entitled  to  the  benefit  of  the  same  privileges  and  proceedings  as  are  provided 
by  law  in  the  case  of  original  applications  fbr  patents. 

By  section  9  of  the  same  act,  it  is  provided  that  whenever  by  mistake,  ac- 
ddent^  or  inadvertence^  and  without  any  wilful  defiiult  or  intent  to  defttiud  or 
mislead  the  public,  any  patentee  shall  have  in  his  spedfication  claimed  to  be 
the  original  and  first  inventor  or  disoovorer  of  any  material  or  substantial  part 
of  the  thing  patented,  of  which  he  was  not  the  first  and  original  inventor,  and 
shall  have  no  legal  or  just  right  to  claim  the  same,  in  every  such  case  the  pa- 
tent shall  be  deemed  good  and  valid  for  so  much  of  the  invention  or  discovery 
as  shall  be  truly  and  bona  Jide  his  own :  provided,  it  shall  be  a  material  and 
substantial  part  of  the  thing  patented,  and  be  definitely  distinguishable  ftt)m 
the  other  parts  so  claimed  without  right  as  aforesaid.    And  every  such  paten- 
tee, his  executors,  administrators  and  assigns,  whether  of  the  whole  or  of  a 
sectional  interest  therein,  shall  be  entitled  to  maintain  a  suit  at  law  or  in  equi- 
ty on  such  patent  for  any  infiingement  of  such  part  of  the  invention  or  disco- 
very as  shall  be  bona  fide  his  own  as  aforesaid,  notwithstanding  the  specifica- 
tion may  embrace  more  than  he  shall  have  any  legal  right  to  daim.    But,  in 
eveiy  such  case  in  which  a  judgment  or  verdict  shall  be  rendered  for  the  plain- 
tiff he  shall  not  be  entitled  to  recover  costs  against  the  defendant,  unless  he 
shall  have  entered  at  the  patent  office,  prior  to  the  commencement  of  the  suit, 
a  disdaimer  of  all  that  part  of  the  thing  patented  which  was  so  claimed  with- 
out right;  provided,  however,  that  no  person  bringing  any  such  suit  shall  be 
entitled  to  the  benefits  of  the  provisions  contained  in  this  section,  who  shall 
have  unreasonably  neglected  or  delayed  to  enter  at  the  patent  office  a  dis- 
daimer as  aforesaid. 
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infrin^ment    Lord  Eldon  has  repeatedly  represented  them  as  bargains 
of  patents.       *betweeii  the  inventors  and  the  public,  to  be  judged  of  on 

It  is  enacted  bj  the  act  of  March  3,  1839,  8ea  6,  that  no  penon  shall  be 
debarred  torn  Feceiving  a  patent  for  anj  invention  or  disooveiy,  as  provided 
in  the  act  approved  on  the  fourth  day  of  July,  one  thousand  eight  hundred 
and  thirty-six,  to  which  this  is  additional,  by  reason  of  the  same  having  been 
patented  in  a  foreign  oountry,  more  than  six  months  prior  to  his  ai^lioation : 
provided  that  the  same  shall  not  have  been  introduced  into  public  and  com- 
mon use  in  the  United  States,  prior  to  the  application  for  such  patent :  and 
provided  also^  that  in  all  oases  every  such  patent  shall  be  limited  to  the  term 
of  fourteen  years  ftom  the  date  or  publication  of  such  foreign  letters  patent 

But  by  the  act  of  March  3, 1839,  sec.  7,  it  is  provided  that  every  person  or 
corporation  who  has  or  shall  have  purchased  or  constructed  any  newly  in- 
vented machine,  manu&cture  or  composition  of  matter,  prior  to  the  application 
by  the  inventor  or  discoverer  for  a  patent,  shall  be  held  to  possess  the  right  to 
use,  and  vend  to  others  to  be  used,  the  specific  machine,  manufacture  or  com- 
position of  matter,  so  made  or  purchased  without  liability  therefor  to  the 
inventor  or  any  other  person  interested  in  such  invention ;  and  no  patent  shall 
be  held  to  be  invaUd  by  reason  of  such  purchase,  sale  or  use^  prior  to  the 
application  for  a  patent  as  aforesaid,  except  on  proof  of  abandonment  of  such 
invention  to  the  public;  or  that  such  purchase,  sale  or  prior  uae^  has  been  for 
more  than  two  years  prior  to  such  application  for  a  patent 

The  act  of  March  3,  1839,  sea  10,  provides  that  the  provisions  of  the  six- 
teenth section  of  the  before  recited  act  shall  extend  to  all  cases  where  the  patents 
are  refused  for  any  reason  whatever,  either  by  the  commissioner  of  patents  or 
by  the  chief  Justice  of  the  district  of  Columbia^  upon  appeals  from  the  dedaion 
of  said  commissioner,  as  well  as  where  the  same  shall  have  been  refused  on 
account  ol^  or  by  reason  of  interference  with  a  previously  eTisting  patent;  and 
in  aU  oases  where  there  is  no  opposing  party,  a  copy  of  the  bill  shall  be 
served  upon  the  commissioner  of  patents,  when  the  whole  of  tiie  expenaes 
of  the  proceeding  shall  be  paid  by  the  applicant,  whether  the  final  deeiaion 
shall  be  in  his  &vor  or  otherwise. 

By  the  twelfth  section  of  the  act  of  March  3,  1839,  the  oommiasianer  of 
patents  is  vested  with  power  to  make  all  such  regulations  in  respect  to  taking 
of  evidence  to  be  used  in  contested  cases  before  him  as  may  be  just  and 
reasonable.  And  so  much  of  the  act  of  July  4»  1836,  as  i^ovides  ibr  a  board 
of  examiners  is  thereby  repealed. 

And  by  the  same  act,  sec.  11,  it  is  provided  that  in  all  cases  where  an  hh 
peal  is  now  allowed  by  law  from  the  dedaion  of  the  oommisHioners  of  patents 
to  a  board  of  examiners  provided  for  in  the  seventh  sectionof  theact  to  whidi 
this  is  additional,  the  party  instead  thereof  shall  have  a  right  to  appeal  to  the 
chief  justice  of  the  district  court  of  the  United  States  for  the  district  of  Colum- 
bia, by  giving  notice  thereof  to  the  commissioner,  and  filing  in  the  patent 
office,  within  such  time  as  the  oommissioner  shall  appoint^  his  reasons  of  ap- 
peal, specifically  set  forth  in  writing,  and  also  paying  into  the  patent  offioe^  to 
the  credit  of  the  patent  fimd,  the  sum  of  twenty-five  doUars.  And  it  shall  be 
the  duty  of  said  chief  justice,  on  petition,  to  hear  and  determine  all  such 
appeals,  and  to  revise  such  decisions  in  a  summary  manner,  on  the  evidence 
produced  before  the  oommiaBioner  at  such  early  and  convenient  time  as  he 
may  appomt,  first  notifying  the  commissioner  of  the  time  and  place  of  hearing, 
whose  duty  it  shall  be  to  give  notice  thereof  to  all  parties  who  appear  to  be 
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the  priDciples  of  keeping  good  faith,  by  making  a  Mr  difi*  ininngaiiient 
dosore  of  the  inventioD,  and  to  be  construed  as  other  bar-  ^  ^ 
gains.(a) 

(a)  Oarhoright  y.  AmoU,  dt.  11  Bast,  10*7.    U  Yea  136. 


interested  therein  in  such  manner  as  said  judge  shall  prescribe.  The  oommis- 
doner  shall  also  lay  before  the  said  judge  all  the  original  papers  and  evidence 
in  the  case^  together  with  the  grounds  of  his  decision  fullj  set  forth  in  writing, 
touching  all  the  points  involved  bjthe  reasons  of  i^peal,  to  which  the  revision 
shall  be  confined.  And  at  the  request  of  any  party  interested,  or  at  the  desire 
of  the  judge,  the  commissioner  and  the  examiners  in  the  patent  office  may  bo 
examined  under  oath,  in  explanation  of  the  principles  of  the  machine,  or  other 
thing  for  which  a  patent,  in  such  case,  is  prayed  for.  And  it  shall  be  the  duty 
of  said  judge^  after  a  hearing  of  any  such  case^  to  return  all  the  papers  to  the 
conmiissioners,  with  a  certificate  of  his  proceedings  and  decision,  which  shall 
be  entered  of  record  in  the  patent  office ;  and  such  decision,  so  certified,  shall 
govern  the  further  proceedings  of  the  commissioner  in  such  case :  provided, 
however,  that  no  opinion  or  decision  of  the  judge  in  any  such  case  shall  pre- 
clude any  person  interested  in  favor  or  against  the  validity  of  any  patent  which 
has  been  or  may  hereafter  be  granted,  from  the  right  to  contest  the  same 
in  any  judicial  court  in  any  action  in  which  its  validity  may  come  in  ques- 
tion. 

The  act  of  August  29,  1842,  sec.  3,  provides  that  any  citizen  or  citizens^  or 
alien  or  aliens,  having  resided  one  year  in  the  United  States^  and  taken  the 
oath  of  his  or  their  intention  to  become  a  citizen  or  citizens,  who  by  his,  her, 
or  their  own  industry,  genius,  efforts  and  expense,  may  have  invented  or  pro- 
duced any  new  and  original  design  for  a  manu&cture,  whether  of  mental  or 
other  material  or  materials,  or  any  new  and  original  design  for  the  printing  of 
woollen,  silk,  cotton,  or  other  fabrics,  or  any  new  and  original  design  for  a  bust, 
statue,  or  baa  relief  or  composition  in  alto  or  basso  relievo^  or  any  new  and 
original  impression  or  ornament,  or  to  be  placed  on  any  artide  of  manufaoture, 
the  same  being  formed  in  marble  or  other  material,  or  any  new  and  useful 
pattern,  or  print,  or  picture,  to  be  either  worked  into  or  worked  on,  or  printed 
or  painted,  or  cast,  or  otherwise  fixed  on  any  article  of  manufacture^  or  any 
Xiffw  and  original  shape  or  configuration  of  any  article  of  manufacture  not 
known  or  used  by  others  before  his,  her,  or  their  invention  or  production 
thereof  and  prior  to  the  time  of  his,  her,  or  their  application  for  a  patent 
therefor,  and  who  shall  desire  or  obtain  an  exclusive  property  or  right  therem 
to  make,  use,  and  sell  and  vend  the  same,  or  copies  of  the  same^  to.  others,  by 
them  made,  used  and  sold,  may  make  application  in  writing  to  the  oommis- 
■k>ner  of  patents  expressing  such  desire,  and  the  commissioner,  on  due  pro- 
ceedings had,  may  grant  a  patent  therefor,  as  in  the  case  now  of  application 
for  a  patent :  provided  that  the  fee  in  such  cases  which,  by  the  now  existing 
lawa^  wonld  be  required  of  the  particular  applicant,  shall  be  one-half  the  sum, 
and  that  the  duration  of  said  patent  shall  be  seven  years,  and  that  all  the 
legulations  and  provisions  which  now  apply  to  tho  obtaining  or  protection  of 
patents  not  inconsistent  with  the  provisions  of  this  act,  shall  apply  to  appUca* 
tions  under  this  section. 

The  act  of  August  29, 1842,  sec.  5,  declares  that  if  any  person  or  persons 
abuBtll  paint  or  print^  or  mould,  cast,  carve,  or  engrave,  or  stamp,  upon  any 
thing  made,  used  or  sold  by  him,  for  the  sole  making  or  selling  wliich  be  hath 

90 
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Infringement        The  only  term  used  in  the  statute  is  that  of  Manufacture, 
0  pa  «n  which  was  much  approved  by  Mr.  Justice  Heath,  as  predud- 

not  or  shall  not  have  obtained  letters  patent,  the  name  or  any  imitation  of  the 
name  of  anj  other  person  who  hath  or  shall  have  obtained  letters  patent  for 
the  sole  making  and  vending  of  such  thing,  without  consent  of  such  patentee^ 
or  his  assigns  or  legal  representatives ;  or  if  any  person,  upon  any  such  thing 
not  having  been  purchased  from  the  patentee,  or  some  person  who  purchased 
it  from  or  under  such  patentee,  or  not  having  the  license  or  consent  of  such 
patentee,  or  his  assigns  or  legal  representatives,  shall  write,  paint,  print,  mould, 
carve,  engrave,  stamp,  or  otherwise  make  or  afOx  the  word  **  patent,"  or  the 
words  "letters  patent,"  or  the  word  "  patentee,"  or  any  word  or  words  of  like 
kind,  meaning  or  import,  with  the  view  or  intent  of  imitating  or  countwfeiting 
the  stamp,  mark,  or  other  device  of  the  patentee,  or  shall  a£Qz  tiio  same  or 
any  word,  stamp  or  device,  of  like  import,  on  any  unpatented  article,  for  the 
purpose  of  deceiving  the  public,  he,  she,  or  they,  so  offending,  aliall  be  liable 
for  such  offence,  to  a  penalty  of  not  less  than  one  hundred  dollars,  with  costs, 
to  be  recovered  by  action  in  any  of  the  circuit  courts  of  the  United  States,  or 
in  any  of  the  district  courts  of  the  United  States,  having  the  powers  and  juris- 
diction of  a  circuit  court ;  one-half  of  which  penalty,  as  recovered,  shall  be 
paid  to  the  patent  fund,  and  the  other  half  to  any  person  or  persons  who  shall 
sue  for  the  same. 

The  act  of  August  29,  1842,  sec.  6,  requires  that  all  patentees  and  assignees 
of  the  patents  hereafler  granted,  are  hereby  required  to  stamp,  engrave,  or 
cause  to  be  stamped  or  engraved,  on  each  article  vended,  or  offered  for  sale, 
the  date  of  the  patent ;  and  if  any  person  or  persons,  patentees  or  assignees, 
shall  neglect  to  do  so,  he,  she,  or  they,  shall  be  liable  to  the  same  penalty,  to 
be  recovered  and  disposed  of  in  the  manner  specified  in  the  foregoing  fifth 
section  of  this  act. 

A  joint  patent  may  be  had  for  a  joint  invention,  but  not  for  a  sole  invention 
of  one  of  the  patentees.  Barrett  v.  BaU,  1  Mason,  44*7.  The  taking  of  the 
oath  is  du«ctory  to  the  party ;  but  if  by  mistake  the  oath  is  not  taken  before 
the  issuing  of  the  patent,  it  will  not  thereby  be  rendered  void.  WhiUemoreY, 
Cutter^  1  Grallis.  429.  Where  the  patentee  has  assigned  an  undivided  moiety 
of  his  right,  tiie  action  for  an  infiingement  of  the  right  should  be  in  the  joint 
names  of  the  patentee  and  the  assignee.  lb.  But  the  assignee  of  the  patent 
right,  by  an  assignment  excepting  certain  places,  is  not  an  assignee  «ititled  to 
sue  within  the  act  Tyler  v.  Tud^  6  Crancb,  324.  The  making  of  a  patented 
machine  fit  for  use,  and  with  a  design  to  use  it  for  profit,  is  of  itself  an  infiringe- 
ment  of  the  patent,  for  which  an  action  lies ;  but  where  the  making  only, 
without  a  user,  is  proved,  nominal  damages  only  are  to  be  given  for  the  plain- 
tifll  WkUiemore  v.  (hitter^  1  Gallia.  429.  If  a  user  is  proved,  the  measoie  of 
damages  is  the  value  of  the  use  during  the  time  of  the  user.  But  the  plaintiff 
ia  to  recover  his  actual  damages  only,  and  not  a  vindicative  recompense,  and 
neither  the  price  o{  nor  the  expense  of  making  a  patented  machine^  is  a  pro- 
per measure  of  damages  in  such  case.  Ih.  479.  The  jury  are  to  find  singto 
damages,  and  the  court  are  to  treble  them.  lb,  479.  Gray  v.  Jmnm,  1  P©» 
ters'  B.  394.  The  sale  of  the  materials  of  a  patented  mmdiine  by  a  ah^ifl;  ott 
an  execution  against  the  owners,  is  not  a  sale  which  subjeets  the  sheriff  to  an 
acUon  for  an  infiingement  of  the  patent  right.  Sawin  v.  Guild,  I  Gallis.  4^5. 
The  award  of  arbitrators,  in  cases  of  intwforing  applicationa^  is  not  oonohisive 
in  any  respect  except  as  to  the  mere  issuing  of  the  patent,  but  either  party 
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ing  all  nice  refinement ;  it  gives  ns  to  nnder^nd  the  Teaaon  infringement 
of  the  proviso,  that  it  was  introdaced  for  the  benefit  of  trade 
and  that  the  subject  ought  to  be  that  which  is  vendible^  other- 
wise it  cannot  be  a  inanafactnre.(a)[l]     In  the  same  case  it 

(a)  1  H.  BI  482. 

may  contest^  in  a  suit  at  law,  the  validity  of  the  patent.  Steams  v.  Barrett^  I 
Kason,  153.  The  proceedings  under  the  10th  section  of  the  act  of  Febraary, 
1793,  are  in  the  natnre  of  scire  faeias  at  common  law,  to  repeal  a  patent ;  and 
the  issues  of  feet,  if  any,  are  to  be  tried  by  a  jury,  and  the  bnrthen  of  proof 
that  the  patent  was  obtamed  fiurreptitioualy  or  upon  false  suggestion  lies  on 
the  plaintiff.  Steams  r.  Barrett,  1  Mason,  153.  If  the  patentee  is  but  a  joint 
inventor  with  another  and  takes  out  a  patent  as  his  sole  invention,  it  is  an  ob- 
taining of  the  patent  upon  felse  suggestion  within  the  act.  lb.  As  to  the 
form  of  the  notice  accompanying  the  defhndant^s  plea  under  the  sixth  section 
of  the  act  of  1 793,  and  the  evidence  which  may  be  given  under  it.  Vide  Ev" 
ans  V.  Kremer,  1  Peters'  Reports,  215.  Whittemore  v.  CtUter,  1  Gallls.  435. 
Ah  offer  to  a  patentee  to  take  fVom  him  a  license  to  use  his  alleged  discovery, 
does  not  prevent  the  person  making  the  offer,  fW>m  contesting  the  right  of  the 
patentee.  Beans  v.  Eaton,  1  Peters,  322.  The  disude  of  the  invention  by  the 
patentee  is  not  an  abandonment  of  his  rights ;  they  continue  for  fourteen  years 
from  the  date  of  the  patent.  Oray  v.  James,  ib.  394.  Other  points  relating 
to  the  law  of  patents,  decided  by  the  United  States  courts,  will  be  found  in 
the  succeeding  notes  on  this  chapter.  Vide  akio,  Fessendon^s  Law  of  Patents, 
and  3  Wheaton^s  R. ;  appendix,  p.  23. 

[1]  Nothing  but  an  invention  is  patentable.  To  decide  what  inventions  are 
comprehended  under  the  law,  our  first  resort  must  be  to  the  words  of  the  law. 
In  the  English  statute  the  kinds  of  subjects  intended  by  that  law,  are  expressed 
by  the  single  word  manufacture ;  and  the  meaning  and  extent  of  this  word,  in 
reference  to  the  subject  in  band,  is  restricted  in  the  first  place,  by  express  pro- 
visions in  the  law,  and  then  again  by  construction. 

In  the  ease  of  monopolies,  it  is  laid  down  that  the  crown  may  grant  a  mo- 
nopoly of  "a  new  trade"  or  "any  engine  tending  to  the  furtherance  of  a  trade 
that  never  was  used  before."  In  the  Olothworkers  of  Ipswich  case,  it  is  said, 
that  '*lf  a  man  hath  brought  in  a  now  invention,  and  a  new  trade,"  or  "a  new 
discovery  of  anything,"  the  crown  may  grant  to  him  that  he  only  shall  use 
such  a  trade.  In  the  case  oTEdgeberry  v.  Stevens,  it  was  held  that  the  act  (the 
exception  contained  in  the  statute  of  monopolies)  intended  to  encourage  now 
devices  nsefiotl  to  the  kingdom.  In  Sheppard's  Abridgement  it  is  said,  that  tlie 
king  may  grant  a  patent  for  a  new  trade  or  device,  or  any  new  engine  tending 
to  the  furtherance  of  it  And  serjeant  Hawkins  says,  that  the  king  may  grant 
the  sole  use  of  an  art  invented  or  first  brought  into  the  realm  by  the  grantee." 
These  authorities,  and  indeed  all  the  other  old  authorities  on  the  subject,  show 
that  the  object  of  the  law  in  giving  validity  to  patent  privileges  for  new  in. 
ventions  was  to  encourage  the  introduction  of  new  arts  for  the  employment  of 
the  people  in  manufecturing  articles  of  commerce,  and  to  promote  the  trado  of 
the  country. 

And  the  word  "manufactures,"  oonpled  with  the  words  "raising  prices  of 
commodities  at  home,  or  hurt  of  trade,"  in  the  exception  contained  in  the  sta- 
tute, show  that  the  intent  of  the  exception  was  precisely  the  same  as  that  of 
the  common  law.    The  judgment  delivered  by  the  court  of  king's  bench,  in  th« 


281    4  iNJtTNcnoNS  to  bbsteaot 

Infrmgement    was  observed  by  Lord  C.  J.  Eyre,  that  the  word  "mano&c- 
o  patents.       ^ure"  was  of  extensive  signification ;  that  it  applied  not  only 

oaae  of  MUchdl  y.  Beyncida^  (which  oocuired  about  eighty  years  after  the  paw- 
ing of  the  statute,)  contains  a  most  important  exposition  of  the  law  relating  to 
monopolies  in  general,  in  which  the  court  lays  down  what  they  deemed  capa- 
ble of  being  made  the  subject  of  a  grant  by  letters  patent  After  stating  that 
other  monopolies  granted  by  the  crown  are  yoid,  the  court  said,  that  *'  A  grant 
of  the  sole  use  of  a  new  invented  art,  is  good,  being  indulged  for  the  enoour- 
agement  of  ingenuity ;  but  this  is  tied  up  by  the  statute  of  21  James  I.  a  3, 
8.  6,  to  the  term  of  fourteen  years ;  for  afler  that  time  it  is  presumed  to  be  a 
known  trade,  and  to  have  spread  itself  among  the  people."  And  after  stating 
the  reasons  why  restraints  of  trade  created  by  grants  and  charters  from  the 
crown,  and  by-laws,  are  generally  void,  the  court  proceeds  to  say,  "  But  none 
of  the  cases  of  customs,  by-laws  to  enforce  these  customs,  and  patents  for  the 
8ole  use  of  a  new  invented  art,  are  within  any  of  these  reasons  \  for  here  no 
man  is  abridged  of  his  liberty  or  disseised  of  his  freehold ;  a  custom  is  lex  lod^ 
and  foreigners  have  no  pretence  of  right  in  a  particular  society  exempt  from 
the  laws  of  that  society ;  and  aj9  to  new  invented  arts  nobody  can  be  said  to 
have  a  right  to  that  which  was  not  in  being  before ;  and  therefore  it  is  but  a 
reasonable  reward  to  ingenuity  and  uncommon  industry." 

The  case  otMitcJieU  v.  Heynolds  was  cited  and  highly  approved  of  by  the 
court  of  common  pleas,  in  the  case  of  The  Master  Wardens  and  Sodeiy  of  Gta^ 
makers  v.  FdL  The  same  law  is  laid  down  in  Bacon's  Abridgement  under  th« 
title  Honopoly,  where  it  is  said,  "  but  it  seemeth  clear  that  the  king  may  for 
a  reasonable  time  make  a  good  grant  to  any  one  of  the  sole  use  of  any  art  in* 
rented  or  first  brought  into  the  realm  by  the  grantee."  And  und^  the  title 
Prerogative,  in  the  same  work,  is  the  following  passage  to  the  same  effect,  "  It 
is  agreed  that  the  king  may  for  a  reasonable  time  grant  to  a  person  the  solo 
use  of  any  art  first  Invented  by  him ;  and  tlus  it  seems  the  king  might  do  at 
common  law,  and  is  therefore  excepted  out  of  the  statute  of  monopolies."  It 
seems  therefore  that  at  common  law,  any  new  art  of  producing  an  article  of 
trade  or  commerce  might  be  made  the  subject  of  a  patent  privilege ;  and  the 
grant  of  such  a  privilege  appears  to  come  predsely  within  the  description  of 
grants  of  privileges  of  the  sole  working  or  making  of  any  manner  of  new  manu- 
factures excepted  in  the  statute  of  monopolies. 

The  law  as  laid  down  in  the  common  law  authorities  which  have  been  cited 
respecting  the  subject  of  patent  privileges,  appears  to  have  been  lost  sight  of 
in  the  cases  which  have  been  decided  on  the  subject  since  the  passing  of  the 
statute  of  monopolies.  Indeed  in  almost  all  the  subsequent  cases  the  coorta 
appear  to  have  decided  the  questions  before  them,  merely  upon  the  oonstrdo- 
tion  of  the  word  "manufactures,"  contained  in  the  sixth  section  of  the  statute 
of  monopolies.  The  consequence  has  been  a  great  deal  of  confusion  and  un* 
certainty  as  to  what  might  be  made  the  subject  of  a  grant  by  patent,  within 
the  meaning  of  the  word  "manufactures,"  much  if  not  all  of  which  mig^t  have 
been  avoided  if  the  old  autliorities  had  not  been  so  entirely  neglected.  Ac- 
cording to  the  reported  cases  on  patent  law,  it  was  long  doubted  whether  a 
mode,  method,  or  process  of  itaclfj  and  apart  from  its  produce  or  results,  could 
legally  be  made  the  subject  of  a  patent  privilege ;  and  this  point  remained 
doubtful  until  tlie  question  was  expressly  decided  by  the  court  of  common 
pleas,  in  fitvor  of  such  a  grant,  in  the  recent  case  of  Crane  v.  Frice^ 
,  Id,  the  case  of  BouUon  and  Wait  v.  jQufl;  the  Lord  Chief  Justice  Eyre, 
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to  thingis  made,  but  to  the  practice  of  making ;  to  piincipleB  Inftingement 
earned  into  practice  in  a  new  manner,  to  new  lesijdtfl  of  ^  ^^^ 

■aid,  ''When  the  effect  produced  in  some  new  sobttance  or  oompoaition  of 
thingg,  it  should  seem  that  the  priTilege  of  the  sole  T^orkmg  or  making  ought 
to  be  for  such  new  substance  or  composition,  without  regard  to  the  mechanism 
or  prooBOB  hj  which  it  has  been  produced,  which  though  perhaps  also  new, 
will  be  only  useful  as  producing  the  new  substance.  W  hen  the  effect  produced 
is  no  substance  or  composition  of  things,  the  patent  ca%  only  be  for  the  me- 
chanism,  if  new  mechanism  is  used  or  for  the  process,  if  it  be  a  new  method  of 
operating  with  or  without  old  mecbanism  bj  which  the  effect  is  produced. 
His  lordship  also  said,  that  in  the  list  of  patents  with  which  he  had  been  fur- 
nished, there  were  several  for  new  methods  of  manufacturing  articles  in  com* 
mon  use,  where  the  sole  merit  and  the  whole  effect  produced  were  the  saving 
of  time  and  expense^  and  therebj  lowering  the  price  of  the  article,  and  intro- 
dudng  it  into  more  general  use.  And  his  lordship  added,  that  he  thought 
these  methods  might  be  said  to  be  new  manufactures  in  one  of  the  common 
acceptations  of  the  word,  as  we  speak  of  the  manufkcture  of  glass,  or  any  other 
things  of  that  kind.  And  speaking  of  the  patent  in  question  in  that  case,  the 
same  learned  judge  said,  "  The  patent  cannot  be  for  the  effect  produced,  for  it 
is  either  no  substance  at  all,  or  what  is  exactly  the  same  thing  as  to  the  ques- 
tion upon  a  patent,  no  new  substance,  but  an  old  one  produced  advantageously 
for  the  public.  It  cannot  be  for  the  mechanism,  for  there  is  no  new  mechan- 
ism employed :  it  must  then  be  for  the  method ;  and  I  would  say,  in  the  very 
significant  words  of  Lord  Mansfield,  in  the  great  case  of  the  copyright,  it  must 
be  lor  the  method  detached  ttom  all  physical  existence  whatever."  And  in 
another  part  of  his  judgment,  bis  lordship  said,  "  Under  the  practice  of  mak- 
ing, we  may  class  all  new  artificial  manners  of  operating  with  the  hand,  or 
with  instruments  in  common  use,  new  processes  in  any  art  producing  effects 
useful  to  the  public." 

The  act  of  congress  of  1*793  gives  a  more  full  and  definite  description  of  pat- 
entable subjects ;  the  words  are  "  any  new  and  useful  art,  machine^  manufac- 
ture, or  composition  of  matter."  This  law  is  intended  to  express  more  fully 
and  precisely  the  practical  construction  which  had  already  been  given  to  the 
fifth  and  sixth  sections  of  the  British  act  of  monopolies,  and  is  thus  at  the  same 
tune^  the  law  of  the  United  States,  and  an  exposition  of  that  of  England. 

The  law  allows  a  party  a  patent  for  a  new  and  useful  invention :  and  bj 
"useful  invention,"  is  meant^  not  an  invention,  in  all  cases  superior  to  the 
modes  now  in  use  for  the  same  purpose,  but  useful  in  contradistinction  to  frivcH 
lous  and  mischievous  inventions.  Lowell  v.  Lewia^  1  Mason's  C  G.  B.  182. 
By  "useful  invention,"  in  the  patent  act  of  the  United  States,  is  meant  an  in* 
vention  which  may  be  applied  to  a  beneficial  use  in  society,  in  contradistinction 
to  an  invention  which  is  injurious  to  the  morals,  the  health  or  the  good  order 
of  society.  Bedford  v.  Hmt  et  aL  \  Mason's  C.  G.  R.  302.  Kneasa  v.  The 
SehgyOaa  Bankt  4  Wash.  C.  0.  E.  9.  It  is  not  necessary  that  the  invention 
should  be  of  such  general  utility  as  to  supersede  all  other  inventions  previously 
in  practice  to  accomplish  the  same  purpose.  Bedford  v.  HtaU  ^  oLl  Mason's 
C.  C.  B.  302.  Nor  is  it  important  that  its  practical  utility  should  be  Yery 
limited,  fi>r  the  law  does  not  look  to  the  degree  of  utility.    lb. 

An  invention  or  impvovement,  for  which  a  patent  has  been  obtained,  must 
be  useful  within  the  meaning  of  the  patent  law ;  or  the  patent  is  void.  Zang" 
donr^JM  Groot  et  oL  Paine's  0.  0.  B.  203.    Whether  the  usefuhieas  of  an  m- 
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infrlogonent    principles  carried  into  practice.     Under  things  rruiie  he 
classed  new  compositions  of  things,  such  as  fnann&ctiires  in 

vention  be  matter  of  fiict  to  be  left  to  the  jury,  or  whether  the  court  is  to  de- 
cide it  as  matter  of  law  ?  Qvare.  lb.  It  seemsi  however,  that  il(  on  the 
plaiDtiff  *8  own  showing,  the  invention  appears  to  be  useless,  and  an  imposition 
on  the  public,  the  court  should  so  direct  the  jury.  Jb.  An  invention  of  an 
ornamental  mode  of  putting  up  thread,  which  gave  it  no  additional  value,  but 
merely  made  it  sell  more  readily  at  retail,  and  for  a  larger  price,  is  not  a  useftil 
invention  within  the  meaning  of  the  patent  law.    lb. 

By  useful  invention,  in  the  patent  act  of  the  United  States,  is  meant,  an  in- 
vention which  may  be  applied  to  a  beneficial  use  in  society,  in  contradistinc- 
tion to  an  invention  injurious  to  the  morals,  health  or  good  order  of  society. 
Bedford  v.  Hunt^  1  Mason's  G.  0.  R.  302.  It  is  of  no  consequence,  whether 
its  utility  be  general,  or  limited  to  a  few  cases ;  and  it  is  not  necessary  to  es- 
tablish that  the  invention  is  of  such  general  utility  as  to  supersede  all  other 
inventions  now  in  practice  to  accomplish  the  same  purpose.  Bedfofrd  v.  HvKt^ 
1  Mason's  G.  G.  R.  302.  A  mere  difference  in  the  manner  and  Ibrm  of  apply- 
ing an  invention,  which  is  the  same  in  principle  with  one  previously  xised,  will 
not  justify  a  new  patent  DeUmo  v.  SeoU^  Gilpin's  D.  0.  R.  500.  One  who  has 
obtained  a  patent  for  a  combination,  cannot  recover  in  an  action  against  one 
for  using  one  of  the  known  machines  of  which  the  combination  is  formed. 
Eoana  v.  Eakm^  Peters'  G.  G.  R.  322.  By  the  provisions  of  the  act  of  congress 
of  17th  April,  1800,  citizens  and  aliens,  as  to  patent  rights,  are  placed  substan- 
tially upon  the  same  ground.  In  either  case,  if  the  invention  was  known  or 
nsed  by  the  public  before  it  was  patented,  the  patent  is  void.  In  both  cases^ 
the  right  must  be  tested  by  the  same  rule.  Shaw  v.  Cooper^  7  Peters,  292. 
From  an  examination  of  the  various  provisions  of  the  acta  of  congress  relative 
to  patents  for  useful  inventions,  it  clearly  appears  that  it  was  the  intention  of 
the  legislature,  by  a  compliance  with  the  requisites  of  the  law,  to  vest  the  ex- 
clusive right  in  the  inventor  only ;  and  that,  on  condition  that  his  invention 
was  neither  known  or  used  by  the  public,  befbre  his  application  for  a  patent 
If  such  use  or  knowledge  shall  be  proved  to  have  existed  prior  to  the  applies 
tion  fbr  a  patent,  the  act  of  1793  declares  the  patent  void ;  and  the  right  of 
an  alien  is  vacated  in  the  same  manner,  by  proving  a  foreign  use  or  knowledge 
of  his  invention.  That  knowledge  or  use  which  would  be  &tal  to  the  patent 
right  of  a  citizen,  would  be  equally  so  to  the  right  of  an  alien.  Shaw  v.  Cbqp- 
«r,  7  Peters,  292.  It  is  not  necessary  that  the  declaration  should  particularly 
designate  in  what  the  improvement  consists;  it  is  sufficient  that  the  breach 
stated  be  as  broad  as  the  right  set  forth  in  the  declaration  and  granted  in  the 
patent  Executors  of  Ftdton  v.  MyerSj  4  Wash.  C.  G.  R.  220.  If  it  state  an 
exclusive  possession  of  the  invention,  the  injunction  is  granted ;  though  the 
court  may  entertain  doubts  as  to  the  validity  of  the  patent  Isaacs  r.  OoopcTf 
4  Wash.  C.  G.  R.  259. 

A  patent  granted  for  a  "now  and  useful  improvement  in  making  door  and 
other  knobs  of  all  kinds  of  clay  used  in  pottery  and  of  porcelain,"  by  having  the 
"cavity  in  which  the  screw  or  shank  is  inserted  by  which  they  are  festened 
lu^st  at  the  bottom  of  its  depth,  in  form  of  a  dovetail,  and  a  screw  formed 
therein  by  pouring  in  metal  in  a  fused  state,"  was  invalid.  The  invention 
claimed  in  the  schedule  was  manulacturing  knobs  as  above  described,  of  pot- 
ter's clay,  or  any  kind  of  clay  used  in  pottery,  and  shaped  and  finished  by 
moulding^  turning,  burning  and  glazing;  and  also  of  poroelaio.   The  knob  was 
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tfae  moflt  ordinary  sense  of  the  word ;  secondly,  all  mechani*  Intiiigemwit 
cal  inventions,  whether  made  to  produce  old  or  new  effects.  ^  ^ 
Under  the  proptice  of  making  he  classed  all  new  artificial 
manners  of- operating  with  the  hand,  or  with  instruments  in 

not  new,  nor  the  metallic  ahank  and  spindle,  nor  the  dovetail  form  of  the  cavity 
in  the  knob,  nor  the  means  by  which  the  metallic  shank  was  socnrelj  festened 
therein.  Knobs  bad  also  been  used  made  of  day.  The  only  thing  new  was 
the  sabeticution  of  a  knob  made  out  of  day  in  that  peculiar  form  for  a  knob  of 
metal  or  wood.  This  might  have  been  a  better  or  cheaper  article  but  is  not  the 
eubject  of  a  patent.  The  test  was,  that  if  no  more  ingenuity  and  skill  was 
necessary  to  construct  the  new  knob  than  was  possessed  by  an  ordinary  m^ 
Gfaanic  acquainted  with  the  business,  the  patent  was  void ;  apd  this  was  a 
proper  qu^tion  for  the  jury.  Bbtcbkias  ttoL-v,  Greemoood  e^  ol,  11  Howard's 
Bep.  248. 

Chancellor  Kent  has  truly  said,  (2  Kent's  Comm.  3tl,)  "the  law  has  no 
regard  to  the  process  of  mind  by  which  the  invention  was  accomplished,  whe- 
ther the  discovery  be  by  acddent  or  by  sudden  or  by  long  and  laborious 
thought"  See  also  Eark  v.  Sawyer^  4  Mason,  0.  G.  I,  6;  Crane  v.  Price, 
Webster's  Pitt  Cases,  411.  In  this  last  case,  Chief  Justice  Tindall  goes  quite 
as  far  as  Chancellor  Kent,  and  says :  "  In  point  of  law,  the  labor  of  thought  or 
experiment  and  the  expenditure  of  money  are  not  the  essential  grounds  of 
consideration  on  which  the  question  whether  the  invention  is  or  is  not  the 
subject-matter  of  a  patent  ought  to  depend.  For  if  the  invention  be  new  and 
useful  to  the  pubUc,  it  is  not  material  whether  it  be  the  result  of  long  experi- 
ments and  profound  research,  or  whether  by  some  sudden  and  lucky  thought 
or  mere  aoddental  discovery."  So  v^pirle  v.  Sawyer^  4  Hason,  1,  the  doctrine 
settled  is,  that  "  a  combination,  if  smiple  and  obvious;  yet  if  entirely  new,  10 
patentable.  And  it  is  no  objection  to  it,  that  up  to  a  certain  point  it  makes 
ose  of  old  machinery."    And  Justice  Story  says,  in  so  many  words :  "  It  is  of  4 

no  consequence  whether  the  thing  be  simple  or  complicated,  whether  it  be  by 
accident  or  by  long  laborious  thought,  or  by  an  instantaneous  flash  of  the  mind 
that  it  was  first  done.  The  law  looks  to  the  fact,  and  not  the  process  by 
which  it  is  accomplished." 

Similar  to  this  was  the  hot  blast,  substituted  for  the  eold  in  making  iron,  and 
a  patent  for  it  upheld.  Neilson's  case,  Webster,  P.  C.  14.  The  blast  was  still 
air,  but  in  a  different  condition,  leading  to  new  and  usefhl  results.  So  the  use 
of  the  flame  of  gas  to  finish  cloth  rather  than  the  flame  of  oil.  Webster,  P.  01 
99.  So  steel  plates  used  instead  of  copper  in  engaving.  Kneaas  v.  SchuyikiU 
Bank^  4  Wash.  0.  0.  9,  11.  That  very  closely  resembles  the  present  case.  So 
pit-coal,  substituted  for  charcoal  in  making  iron,  has  been  deemed  patentable ; 
(Webster,  P.  0.  14),  and  anthracite  ibr  bituminoua  coaL  (273.)  There  are  also 
some  strong  opinionB  beside  these  decisions  in  &vor  of  a  change  In  metal  ibr 
an  instniment  being  alone  suiBdent  for  a  patent,  if  more  useflil  or  dieaper. 
See  Webster  on  Sub.  Matter,  25,  nete,  and  Cartis  on  Patents,  §  8.  (Phillips  on 
Patents,  134,  if  there  be  any  contrivance  connected  with  it)  Indeed,  why 
should  it  not  be  sufficient  ?  A  new  mode  of  operating  or  a  new  composition  to 
prodoce  better  lesuHs  is  the  daily  ground  for  a  patent  All  which  the  act  of 
congress  itself  requires  is  that  the  invention  be  for  "  any  new  and  uaefiU  Im^ 
provoment  on  any  ar^  machine,  manu&cture,  or  compooitioQ  of  matter,"  fta 
5  Stot  at  Large,  p.  119,  §  6. 
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Infifingement    for  a  mere  principle  or  meOiod  ;  but  those  *judges  who  were  in 
^    ^  favor  of  the  validity  of  the  patent,  founded  their  opinion  upon 

often  used  in  the  title  of  inventions;  and  Mr.  Qodson  himself  recommends  the 
use  of  this  term ;  and  yet,  as  we  shall  see,  under  the  English  statute,  the  title 
must  truly  describe  the  invention,  or  the  patent  is  void.  We  can  say,  then, 
that  a  method  in  general,  merely  as  such,  is  not  patentable,  or,  in  other  words, 
that  methods  are  not,  universally,  and  without  ezcepti(Mi,  subjects  of  patents. 
And  the  cases  will  illustrate  what  methods  are,  and  what  are  not  patentable.*' 

The  meaning  of  the  words  mode  and  method  was  mucli  discussed  in  the 
case  of  Boulion  v.  BuU^  which  is  cited  in  the  text  Mr.  Justice  Heath  said  in 
that  case :  "  When  a  mode  of  doing  a  thing  is  referred  to  something  permanent, 
it  is  properly  termed  an  engine ;  when  to  something  fugitive,  a  method ;"  and 
that  a  "  method  is  a  principle  reduced  to  practice."  Mr.  Justice  Rooke  said, 
that  a  new  invented  method  conveys  the  idea  of  a  new  mode  of  constructing. 

The  narrow  construction  of  the  word  "manufactures,"  as  signifying  merely 
things  made,  at  one  time  caused  great  doubt  to  be  entertained  respecting  the 
validity  of  a  patent,  when  the  title  described  it  as  a  mode  or  method,  and  the 
difficulty  was  only  got  over  by  disregarding  the  literal  signification  of  the  word 
used  in  the  title,  and  construing  it  as  meaning  the  article  produced  by  means 
of  the  invention.  The  objection  taken  to  a  method  being  made  the  subject  of 
such  a  privilege  was,  that  it  was  a  mere  principle,  and  therefore  not  within 
the  meaning  of  the  word  manufactures  in  the  statute  of  monopolies. 

The  leading  case  on  this  subject  is  BotMon  cmd  WaU  v.  BuU,  which  was  an 
action  for  an  infiingement  of  a  patent  for  an  invention,  intituled  "a  method  of 
lessening  the  consumption  of  steam  and  fuel  in  fire-engines."  The  specifica- 
tion commenced  as  follows : — "  My  method  of  lessening  the  consumption  of 
steam,  and  consequently  fuel  in  fire-engines,  consists  of  the  following  princi- 
ples :"  and  then  the  patentee  proceeded  to  describe  the  nature  of  the  invention, 
according  to  which  the  cylinder  of  the  engme  was  to  be  kept  hot,  the  steam 
condensed  in  a  separate  vessel,  the  superfluous  aur,  Ac.  was  to  be  drawn  out  of 
the  cylinder  and  condenser  by  air-pumps,  the  expansive  force  of  steam  was  to 
be  used  in  some  cases  instead  of  the  pressure  of  the  atmosphere,  fta 

At  the  trial,  a  special  case  was  reserved  for  the  opinion  of  the  court  of  com- 
mon pleas,  in  which  it  was  twice  arg«ed.  The  principal  objection  taken  to  the 
patent  on  behalf  of  the  defendant  was  that  the  patent  was  fbr  a  principle,  and 
that  a  principle  is  not  a  manufacture  within  the  meaning  of  the  exception  con- 
tained in  the  6th  section  of  the  statute  of  moDopolies. 

The  court  was  equaDy  divided  in  opinion  respecting  the  validity  of  the  pa- 
tent, two  of  the  judges  being  of  opinion  that  the  invention  was  a  manufacture 
within  the  meaning  of  the  patent  laws,  and  the  other  two,  that  it  was  not  sudi 
a  manu&cture. 

Mr.  Justice  Rooke  said:  "The  term  'principle*  is  equivocal;  it  may  denote 
either  the  radical  elementary  truths  of  a  science,  or  those  consequential  axioms 
which  are  founded  on  radical  truths,  but  which  are  used  as  fundamental  truths 
by  those  who  do  not  find  it  expedient  to  have  recourse  to  first  prindplee." 

Mr.  Justice  Heath  said:  "The  Marquis  of  Worcester  discovered,  in  the  kst 
century,  the  expansive  force  of  steam,  and  first  applied  it  to  machinery.  As 
the  original  inventor,  he  was  clearly  entitled  to  a  patent  Would  the  patent 
have  been  good  applied  to  all  machinery,  or  to  the  machines  which  he  had  dis- 
oovered  ?  The  patent  decides  the  question.  It  must  be  f<»>  the  vendible  mat- 
ter and  not  the  principle.    Another  objection  may  be  urged  against  the  patent 
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the  ground  that  for  a  principle  so  far  embodied  and  con-  infringement 
nected  with  corporeal  substances,  as  to  be  in  a  condition  to  ^  P*^'^*"- 
act  and  to  produce  effects  in  any  art,  trade,  mystery  or  man- 
ual occupation,  there  might  be  a  patent.  That  there  might 
be  a  patent  for  a  new  method  of  manu&cturing  or  conduct- 
ing chemical  processes,  or  of  working  machinery  so  as  to 
produce  new  and  useful  eflfccts.  That  in  the  case  before 
them,  it  was  tiiat  for  which  the  patent  was  granted :  that  it 
was  not  that  the  patentee  had  conceived  an  abstract  notion 
that  the  consumption  of  steam  in  fire  engines  might  be  les- 
sened, but  that  he  had  discovered  a  practical  manner  of  doing 
it,  and  for  that  practical  manner  of  doing  it,  had  taken  his 
patent  So  in  the  case  in  the  king's  bench,  Mr.  J,  Grose 
observed,  *'  I  am  inclined  to  think,  that  a  patent  cannot  be 
granted  for  a  mere  principle  ;  but  I  think,  that  although  in 
words,  the  privilege  granted  is  to  exercise  a  metJiod  of  mak- 
ing or  doing  anything,  yet  if  that  is  to  be  made  or  done  by 
a  manu/aciure,  and  the  mode  of  making  that  manufacture  is 
described,  it  then  becomes  in  effect  (by  whatever  name  it 

upon  the  application  of  the  principle  to  an  old  machine,  which  is,  that  wbat- 
eyer  macliinery  may  bo  hereafter  invented  would  be  an  infringement  of  the 
patent  if  it  be  founded  on  the  same  principle.  If  this  were  so,  it  would  reverse 
the  clearest  positions  of  law  respecting  patents  for  machinery,  by  which  it  has 
been  always  holden;  that  the  organization  of  a  machine  may  be  the  subject  of 
a  patent,  but  principles  cannot."  Mr.  Justice  Buller  said  that :  '*  The  very 
statement  of  what  a  principle  is,  proves  it  not  to  be  a  ground  for  a  patent;  it 
IS  the  first  ground  and  rule  for  arts  and  sciences ;  or,  in  other  words,  the  ele- 
ments and  rudiments  of  them.  A  patent  must  be  for  some  new  production 
from  those  elements,  and  not  for  the  elements  themselves."  And  Lord  Chief 
Justice  Kyre  said :  "  Undoubtedly  there  can  be  no  patent  for  a  mere  principle; 
but  for  a  principle  so  far  embodied  and  connected  with  corporeal  substances  as 
to  be  in  a  condition  to  act  and  to  produce  effects  in  any  art,  trade,  mystery,  or 
manual  occupation,  I  think  there  may  be  a  patent" 

All  the  four  judges  before  whom  this  cose  was  argued  were  of  opmion,  that 

a  principle  could  not  be  made  the  subject-matter  of  a  grant  by  patent ;  but 

they  differed  in  opinion  as  to  the  construction  of  the  title  and  specification,  two 

oi  them  deemmg  that  the  intention  of  the  patent  was  to  grant,  and  of  the 

specification  to  claim,  the  sole  use  of  a  principle  which  did  not  come  within 

the  meaning  of  the  law  in  favor  of  patents ;  whilst  the  other  two  judges  were 

of  opinion,  that  notwithstanding  the  alleged  improper  use  of  the  words  method 

and  principle  in  the  i>atent  and  specification,  the  invention  was  substantially 

the  engine  or  machine  by  which  the  method  or  principle  was  to  be  carried  into 

effect,  and  that  the  misapplication  of  the  terms  method  and  principle  did  not 

signify,  because  it  was  clear  that  the  words  in  the  patent  and  specification  were 

substantially  intended  to  describe  the  machine,  engine,  and  effect  produced,  and 

not  merely  the  principle  upon  which  the  invention  was  founded. 
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Infringement    may  be  called,)  not  a^patent  for  a  mere  principle,  but  for  a 
o  patents.       manufacture ;  for  the  thing  so  made,  and  not  merely  for  the 
principle  upon  which  it  is  made."[l] 

[1]  In  the  case  of  ITte  King  y.  Wheeler^  2  B.  &  Aid.  349,  the  court  of  king's 
bench  laid  it  down  as  laW|  that  no  merelj  philosophical  or  abstract  principle 
can  answer  to  the  word  manu&ctures,  in  the  proyiso  in  the  statute  of  mono- 
polies ;  and  that  something  of  a  corporeal  and  substantial  nature,  something 
that  can  be  made  bj  man  from  the  matters  subjected  to  this  art  and  skill,  or 
at  the  least  some  new  mode  of  employing  practicallj  his  art  and  skill,  is 
requisite  to  satisfy  this  word. 

It  is  dear  indeed  that  first  principles,  such  as  the  fundamental  laws  of  me- 
chanics, chemistry,  or  any  other  science,  cannot  be  made  the  subject  of  a  patent 
j[>riTflege.  First  principles  are  capable  of  an  endless  variety  of  uses  or  appli- 
cations, and  they  are  the  common  property  of  all  men,  who  are  at  liberty  to 
make  any  use  of  them  they  may  think  fit,  or  apply  them  in  any  manner  their 
ingenuity  may  suggest,  provided  they  do  not  attempt  to  appropriate  to  them- 
selves exclusively  any  ground  pre-occupied  by  any  other  person.  No  principle 
or  primary  law  of  science  can  of  itselij  and  apart  from  the  practical  application 
of  it,  be  capable  or  producing  any  vendible  article  or  manu&cture;  and  there- 
fore unless  a  person  who  discovers  such  a  prindplo  or  law  makes  some  practical 
use  of  it,  so  as  to  produce  some  article  which  the  public  requires  and  will  pur- 
chase, he  cannot  give  the  public  the  consideration  which  the  law  requires  to 
be  given  for  the  grant  of  a  sole  privilege.  The  object  of  the  law  was  not  to 
reward  mere  speculative  discoveiy,  but  to  encourage  industry,  and  procure  for 
the  public  the  benefit  of  new  manufactures. 

But  oveiy  art  or  invention  must  adopt  principle,  or  include  the  application 
of  it  to  some  extent,  (vide  per  Lord  Lyndhurst,  C.  B.,  in  MirUer  v.  Wdb,  5  Tyr. 
165,)  and  the  principle  of  an  invention  thus  becomes  an  essential  part  of  it ; 
indeed  any  new  art  which  is  made  the  subject  of  a  grant  by  the  crown  can  only 
be  some  new  practical  application  of  prindples  or  laws,  which  has  been  in- 
vented by  the  patentee,  for  the  purpose  of  producing  articles  of  manu&cture 
usefiil  to  the  public. 

The  word  "principle"  is  frequently  used  in  such  phrases  as  "  principle  of  the 
invention,'*  to  designate  some  peculiar  mode  or  method  of  constructing  any- 
thing according  to  a  peculiar  invention.  In  this  sense  a  principle  signifies  the 
particular  practical  application  of  some  principle  or  principles,  for  the  purposes 
of  an  invention  which  is  properly  speaking  an  art  Thus  the  principle  of  an 
invention  of  a  new  machine,  signifies  the  peculiar  art  by  means  of  which  the 
new  machine  is  constructed.  There  is  nothing  improx)er  in  this  use  of  the  word 
principle;  and  when  it  is  so  used,  that  is,  when  it  is  used  to  designate  the 
peculiar  mode  of  constructing  anything  accordiDg  to  an  invention,  it  is  dearly 
an  art  whidi  may  be  made  the  subject  of  a  patent  privilege. 

In  the  case  of  BarreU  v.  Hall,  1  Mason's  Rep.  p.  470,  Judge  Story  remarks: 
"  Care  should  be  taken  to  distinguish  what  is  meant  by  a  principle.  In  the 
minds  of  some  men,  a  principle  means  an  elementary  tnith,  or  power;  so  that 
in  the  view  of  such  men,  all  machines,  which  perform  tlielr  appropriate  func- 
tions by  motion,  in  whatever  way  produced,  are  alike  in  prindple,  since  motion 
is  the  element  employed.  No  one,  however,  in  the  least  acquainted  with  law, 
would  for  a  moment  contend,  that  a  principle  in  this  sense  is  the  subject  of  a 
patent;  and  if  it  were  otherwise,  it  would  put  an  end  to  all  patents  for  aU 
aachinei^  which  employed  motion,  for  this  has  been  known  as  a  prindple,  or 
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The  construction  of  the  word  manufacture  was  explained  Infringement 
in  a  recent  case,  in  the  following  luminous  manner,  by  Lord  ^  P^  ®^  ^ 
C.  J.  Abbott.  "  The  word  *  manufacture'  has  been  general- 
ly understood  to  denote  *either  a  thing  made,  which  is  useful  [*287] 
for  its  own  sake,  and  vendible  as  such,  as  medicine,  a  stove, 
a  telescope,  and  many  others,  or  to  mean  an  engine  or  instru- 
ment, or  some  part  of  an  engine  or  instrument  to  be  employ- 
ed, either  m  the  making  of  some  previously  known  article, 
or  in  some  other  useful  purpose,  as  a  stocking  frame,  or  a 
steam  engine  for  raising  water  from  mines.  Or  it  may  per- 
haps extend  also  to  a  new  process  to  be  carried  on  by  known 
implements  or  elements,  acting  upon  known  substances,  and 
ultimately  producing  some  othej:  known  substance,  but  pro- 
ducing it  in  a  cheaper  or  more  expeditious  manner,  or  of  a 
better  or  more  useful  kind.  But  no  merely  philosophical  or 
abstract  principle  can  answer  to  the  word  manufacture. 
Something  of  a  corporeal  and  substantial  nature,  something 
that  can  be  made  by  man  from  the  matters  subjected  to  his  art 
and  skill,  or  at  the  least,  some  new  mode  of  employing  prac- 
tically his  art  and  skill  is  requisite  to  satisfy  this  word.[l] 

elementary  power,  from  the  beginning  of  time.  The  trae  legal  meaning  of  the 
principle  of  a  machine^  with  reference  to  the  patent  act,  is  the  peculiar  structure 
or  constituent  parts  of  such  machine.  And  in  this  view  the  question  may  be 
very  properly  asked,  in  cases  of  doubt  or  complexity,  of  skilful  persons,  whether 
the  principles  of  two  machines  be  the  same  or  different  Now,  the  principles 
of  two  machines  may  be  the  same,  although  the  form  or  proportions  may  be 
different  They  may  substantially  employ  the  same  power  in  the  same  way, 
though  the  external  mechanism  be  apparently  different.  On  the  other  hand, 
the  prindples  of  two  machines  may  be  very  different^  although  their  external 
structure  may  have  great  similarity  in  many  respects.  It  would  be  exceedingly 
diiBcult  to  contend  that  a  machine,  which  raised  water  by  a  lever,  was  the 
same  in  principle  with  a  machine,  which  raised  it  by  a  screw,  a  pulley,  or  a 
wedge,  whatever  in  other  respects  might  be  the  similarity  of  the  apparatus." 
[1]  It  is  important  to  distinguish  between  the  use  of  an  invention  which  a 
patentee  has  thus  granted  to  him,  and  the  artides  or  results  which  may  be 
produced  by  means  of  the  invention.  At  the  time  a  patent  is  granted  the  pa- 
tentee must  have  made  the  discovery  or  invention  to  which  the  grant  relates; 
but  an  inventing  or  discovering  of  anything  is  essentially  an  operation  of  the 
mind,  and  it  is  not  necessary  that  the  inventor  should  have  actually  made  or 
produced  anything  by  means  of  his  invention;  and,  indeed,  one  class  of  inven- 
tions, viz :  imported  inventions,  are  hardly  ever  used,  even  experimentally,  in 
this  country  before  the  date  of  the  patent  And  if  a  patentee  happens  to  have 
produced  any  article  of  manufacture  by  means  of  his  invention  prior  to  the  date 
of  his  patent,  the  privilege  granted  to  him  by  the  crown  does  not  vest  in  him 
the  sole  use  of  such  article ;  for  unless  he  has  transferred  it  to  some  other  per- 
son, he  remains  the  proprietor  of  it,  and  has  the  sole  dominion  over  it  as  being 
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Infringement    A  person  therefore,  wlio  applies  to  tlie  crown  for  a  patent 
^    ^         may  represent  himself  to  be  the  inventor  of  some  new  thing 

part  of  his  own  property;  and  be  alone  has  the  privilege  of  using  it  as  ho 
pleases,  and  that  wholly  independent  of  the  privilege  granted  to  him  by  his 
patent  And  with  respect  to  articles  which  are  to  be  made  by  the  patentee 
after  the  date  of  the  patent,  it  is  dear  that  he  does  not  acquire  the  sole  use  of 
them  by  force  of  the  grant  of  privilege  contained  in  the  patent^  for  they  must 
necessarily  be  composed  of  materials  which  he  must  purchase  or  acquire  a  right 
to  without  the  aid  of  the  patent ;  and  they  must  also  be  produced  by  power  or 
labor,  which  the  patentee  must  pay  for  or  bestow  upon  those  materials  in  some 
shape  or  other. 

If  any  person,  except  the  patentee,  make  articles  according  to  the  patentee's 
invention,  he  commits  an  infringement  of  the  patent,  and  yet  the  privilege 
granted  by  the  patent  did  not  vest  any  right  in  the  patentee  to  make  the  par- 
ticular articles  which  have  been  made  in  violation  of  the  patent,  for  the  mate- 
rials of  which  they  are  composed  were  never  his  property,  and  therefore  he 
could  not  exercise  any  control  over  them.  But  the  person  who  thus  makes 
such  articles  must  necessarily  use  the  art  invented  by  the  patentee,  and  so 
infringes  the  patent 

The  only  thing,  therefore,  which  can  be  the  subject  of  the  privilege  granted 
by  a  patent,  is  the  art  by  means  of  which  the  articles  are  made  or  manufac- 
tured; and  the  privilege  granted  by  the  patent  not  only  secures  to  the  patentee 
the  right  of  using  the  art  himsel£  but  gives  him  the  sole  right,  or  the  right  to 
exercise  it  to  the  exclusion  of  all  other  persons  during  the  term  limited  by  the 
patent 

And  when  any  one  makes  anything  contrary  to  a  patent  privilege,  the  in- 
fringement consists  in  the  use  of  the  art  invented  by  the  patentee,  and  which 
the  patentee  has,  by  virtue  of  the  patent,  acquired  the  sole  privilege  of  exer- 
cising for  his  own  profit  and  benefit 

To  illustrate  the  meaning  of  this,  let  us  suppose  a  person  to  have  obtained  a 
patent  for  an  invention  of  a  new  chair.  The  patent  privilege  does  not  include 
the  sole  use  of  every  or  any  chair  made  or  to  be  made  according  to  the  inven- 
tion, but  it  grants  the  sole  use  of  the  art  by  means  of  which  such  chairs  may 
be  produced.  That  the  patent  would  not  in  such  a  case  grant  the  sole  use  of 
chairs  made  according  to  the  invention  is  evident,  because  no  one  could  be 
liable  to  an  action  for  infringing  the  patent  by  merely  sitting  down  upon  or 
using  a  chair  which  may  liave  been  made  by  some  other  person  in  violation  of 
the  patent 

The  word  Invention,  then,  in  a  patent  grant,  means  the  art  whidi  the  paten- 
tee aUegcs  that  he  has  invented,  and  therefore  that  art  is  the  subject  of  the 
privilege  which  is  granted  by  the  patent 

The  language  of  Lord  EUenborough,  in  the  case  of  Buddari  v.  Crrimshaw^ 
fDav.  Pat  Gas.  2*78,)  strongly  confirms  the  view  here  taken  respecting  the  sub- 
ject-matter of  a  privilege  granted  by  letters  patent  His  lordship  there  said, 
"  In  inventions  of  this  sort,  and  every  other  through  the  medium  of  mechan- 
ism, there  are  some  materials  which  are  common,  and  cannot  be  supposed  to 
be  appropriated  in  the  terms  of  any  patent  There  are  common  elementary 
materials  to  work  with  in  machinery,  but  it  is  the  adoption  of  those  materials, 
to  the  execution  of  any  particular  purpose,  that  constitutes  the  invention;  and 
if  the  application  of  them  be  new,  if  the  combination  in  its  nature  be  eaaen- 
tially  new,  if  it  be  productive  of  a  new  end,  and  beneficial  to  the  public^  it  is 
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or  of  some  new  engine  or  instrument.    And  in  the  latter  caee  infringement 
he  may  represent  himself  to  be  the  inventor  of  a  new  method  °^  P^*®^*^. 

that  species  of  inyentioa  which,  protected  by  the  Idng's  patent,  ought  to  oon- 
tinne  to  the  person  the  sole  right  of  vending  it.'' 

The  invention  in  that  case  was  intituled  "  a  new  mode  or  art  of  making 
great  cables  and  other  cordage  ao  as  to  attain  a  greater  degree  of  strength 
therein  by  a  more  equal  distribution  of  the  strain  upon  the  yams."  And,  ac- 
cording to  the  ccmstniction  which  it  is  contended  must  necessarily  be  put  upon 
the  patent^  the  privilege  it  granted  was  the  solo  use  of  the  art  of  making  ca- 
bles and  cordage  of  a  particular  description ;  and  the  cables  and  cordage  pro- 
duced being  clearly  manufactures,  the  subject-matter  of  the  grant  was  an  in* 
vention  of  an  art  of  making  a  manu&cture  within  the  proviso  contained  in  tho 
statute  of  monopolies. 

In  the  case  of  BombUwer  v.  BoulUm,  (8  T.  R.  98 ;  Dav.  P.  C.  226,)  Lord 
Kenjon,  0.  J.,  said,  that  he  understood  a  manufacture  to  be  something  made 
by  the  hand  of  man.  This  was  doubtless  one  of  the  primary  significations  of 
the  word  manu&cture  at  a  time  when  manual  labor  was  the  chie^  if  not  the 
only  power  applicable  in  the  production  of  manu&ctures ;  but  that  state  of 
things  has  long  passed  away,  and  very  few  of  the  articles  which  are  properly 
callod  manufactures  are  now  produced  by  the  direct  or  immediate  application 
of  manual  labor.  As,  however,  all  the  machinery  used  in  our  manufactories 
is  made  directly  or  indirectly  by  the  hand  of  man,  and  the  machines  them- 
selves require  the  hand  of  man  to  direct  and  regulate  them,  there  does  not 
seem  to  be  anything  improper  in  the  application  of  the  term  manufactures,  as 
explained  by  Lord  Kenyon,  to  signify  the  products  of  such  machinery. 

In  order  to  produce  a  manufacture  or  manufactured  article,  three  things  or 
classes  of  things  only  are  necessary  :  1st,  The  crude  or  raw  material ;  2d,  The 
power  by  which  the  material  is  operated  upon ;  and,  3d,  The  art,  skill  or  cun- 
ning, by  means  of  which  the  ppwer  is  directed  in  its  operation  upon  the  raw 
material 

Whilst  matter  remains  in  a  state  of  nature,  and  before  it  has  been  operated 
upon,  it  cannot  come  within  the  meaning  of  the  word  manufacture ;  and  for  the 
production  of  many  manufactures,  the  original  elements  found  in  nature,  which 
enter  into  their  composition,  must  be  subjected  to  many,  and  firequently  ex- 
tremely complicated,  processes. 

The  power  which  is  applied  to  matter  in  its  original  state,  in  order  to  render 
it  fit  for  the  use  of  man,  may  be  of  any  description  sufficient  to  produce  the  de- 
sired efibct,  such  as  manual  labor,  the  power  of  the  steam-engine,  water  power, 
Ac.  And  without  the  requisite  physical  power,  it  is  dear  that  the  raw  mate- 
rial could  not  be  transformed  into  the  manufkctured  state. 

And  however  numerous  and  excellent  our  materials  for  manu&cturing  may 
be,  and  however  great  the  extent  of  the  physical  power  we  have  at  command, 
we  shall  still  be  unable  to  produce  any  manufacture  unless  we  have  also  the 
art  or  skill  to  direct  our  power  or  labor  in  its  operation  so  as  to  produce  the 
desired  result  But  having  acquired  the  art  or  skill,  and  having  the  materials^ 
and  also  tiie  requisite  power  within  our  reach,  we  have  no  fiirther  difficulty  in 
compassing  our  object  in  the  production  of  any  desired  manu&cture.  . 

The  raw  materials  which  are  used,  and  the  power  which  is  exercised,  in  tho 
production  of  manu&ctureS)  are  things  which  are  well  known,  and  which  (apart 
from  the  question  of  property)  may  be  said  to  be  in  common  with  all  mankind, 
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infrmgement    of  accomplishing  that  object,  which  is  to  be  accomplished  by 
^  ^*  ^  '       his  new  engine  or  instrument^  as  was  the  case  of  Watt's  pa- 
tent, in  which  he  represented  himself  to  be  the  inventor  of  a 
new  method  of  lessening  the  consumption  of  steam  and  fuel 

to  be  used  or  applied  in  any  way  tbey  may  think  fit,  and  they  cannot  by  them- 
selves be  made  the  subject  of  a  patent  monopoly. 

And,  therefore,  as  we  haye  already  shown,  it  is  only  the  art  by  means  of 
which  a  manufacture  is  produced,  which  can  be  made  the  subject  of  an  exdu- 
sire  privilege ;  and  it  is  only  such  an  art  as  this  that  (when  newly  discovered) 
is  properly  an  invention  within  the  meaning  of  our  patent  law. 

The  art  or  invention  by  means  of  which  articles  of  manu&cture  are  produced, 
may  be  denominated  the  metaphysical  part  of  the  manu&cture,  for  it  has  its 
origin  in  the  mind,  and  by  the  mind  must  power  always  be  directed  in  order 
to  produce  a  manufacture.  ^ 

Such  arts  may  properly  be  termed  useful  arts,  in  oontradistinction  to  the 
fine  arts.  And  the  nature  of  the  art  which  may  be  made  the  subject  of  a  pa- 
tent privilege,  is  weU  illustrated  by  comparing  it  with  some  of  the  productions 
of  the  fine  arts,  in  which  their  authors  or  inventors  obtain  prinleges  or  copy- 
rights by  virtue  of  the  provisions  of  various  statutes. 

Thus,  the  person  who  first  invented  the  art  of  copper-plate  engraving,  or  of 
lithography,  might  have  had  a  patent  privilege  for  his  invention ;  for  it  was  a 
new  art  applicable  to  the  production  of  prints,  acoording  to  any  design  wluch 
might  be  invented  by  the  artist,  and  such  prints  are  clearly  vendible  articles^ 
or  articles  of  commerce. 

A  new  design  for  a  print  or  engravmg  may  be  made  the  subject  of  a  privi- 
lege, that  is  to  say,  the  author  may  acquire  a  copyright  in  it  by  complying  with 
the  provisions  of  certain  acts  of  parliament  But  such  a  design  cannot  bo 
made  the  subject  of  a  patent  privilege,  because,  although  it  is  new,  it  is  not  a 
new  art,  nor  is  it  an  art  of  worldng,  or  making  manu&ctures,  or  articles  ot 
commerce ;  but^  on  the  contrary,  it  is  merely  the  produce  of  an  art,  or  produced 
by  the  exercise  of  one  of  the  fine  arts,  the  art  of  designing,  which  is  an  old 
and  well-known  art. 

The  making  of  copies  to  which  the  privilege  in  such  a  design  extends,  is 
effected  by  the  exercise  of  the  art  of  printing,  which  is  a  vezy  different  art  from 
that  by  means  of  which  the  design,  or  even  the  engraving,  was  produced;  but 
in  making  articles  according  to  an  invention  which  may  be  legally  comprised 
in  a  patent  privilege,  in  becomes  necessary  to  exercise  the  art  of  working  or 
making,  wliich  has  been  invented  by  the  patentee,  and  it  may  be  an  art  appli- 
cable in  the  making  of  articles  according  to  an  infinite  variety  of  designs. 

The  art  of  working  or  making,  which  is  made  the  subject  of  a  patent  privi- 
lege, must  (as  already  stated)  be  an  art  for  the  production  of  vendible  articles, 
or  articles  of  trade  or  commerce  capable  of  being  bought  and  sold.  That  a 
patent  article,  or  article  produced  by  means  of  an  invention,  must  be  vendible^ 
is  laid  down  in  several  cases,  and  there  are  two  reasons  why  the  articles  man- 
u&ctured  according  to  a  patent  invention  must  be  visible:  1st,  Because  if  such 
article  cannot  be  sold,  the  invention  will  not  be  used,  and  therefore  will  not . 
give  any  new  employment  to  the  people,  and  the  public  wHl  receive  no  benefit 
firom  the  invention;  and,  2d,  Because  the  intent  of  the  patent  is  to  reward  the 
inventor  by  means  of  the  profit  arising  flxmx  the  making  and  selling  the  patent 
artidee  during  the  continuance  of  the  privilege. 
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in  fire  engiiios ;  and  by  bis  specification  be  described  certain  io6ii«Qment 

parts  to  be  iiaed  in  the  coMtruction  of  fire  engines.    Or  gup-     patents. 

posing  a  new  process  to  be  the  lawful  subject  of  a  patent,  be 

may  represent  himself  to  be  the  inventor  of  a  new  process,  in 

which  case  it  *sho\ild  seem  that  the  word  *'  method"  may  be  [^88] 

pi'operly  used  as  synonyrnous  with  process,{a)[l] 

(a)  2  B.  &  A.  349. 

[I]  la  the  case  of  The  King  v.  Wheeier,  (2  B.  A  Aid  345,)  Lord  0.  J.  Abbott 
said,  in  delivering  the  judgment  of  the  court,  that  the  word  "manufacture" 
might  perhaps  extend  to  a  new  process  to  be  carried  on  by  known  implements 
or  elements,  acting  upon  known  substanoefi,  and  ultimately  producing  some 
other  known  substance,  but  producing  it  in  a  cheaper  or  more  expeditious 
manner,  or  of  a  better  or  more  useful  kind. 

In  the  case  of  Hall  v.  JarviSj  (1  Webs.  R.  100,)  it  appeared  that  the  plain- 
tiflTs  invention  was,  in  substance,  the  Explication  of  the  flame  of  gas  instead 
of  the  flame  of  oil  to  remove  the  superfluous  fibres  from  lace  and  other  goods  ; 
«Qd  although  it  is  evident  that  this  is  a  mere  process,  yet  it  was  held  (at  nisi 
prius)  that  the  plaintifiT's  patent  for  tliis  invention  was  good. 

The  case  of  Mc^  v.  Jarvis  was  cited  and  approved  of  in  the  cases  of  Losh  v. 
JBdgue,  (Ibid.  207,)  and  Crane  r  JPrice.     4  M.  &  G.  580. 

In  the  case  of  JEBB  v.  Thompson,  (3  Afer.  626 ;  1  Webs.  R.  237,)  Lord  Eldon, 
L.-  C,  said  that  there  might  bo  a  valid  patent  for  a  new  combination  of 
materials  previously  in  use  for  tiic  same  purpose,  or  for  a  new  method  of 
applying  such  materials.  And  in  that  case  the  patent  was  for  improvementa 
in  the  smelting  of  iron,  and  the  invention  consisted  only  in  the  use  and  appli- 
cation of  lime  and  mine  rubbish  in  the  manufacturing  of  iron. 

In  the  case  (^Morgan  v.  Seaward,  (2  M.  &.  W.  544,)  Mr.  Baron  Parke  said, 
in  delivering  the  judgment  of  the  court  of  exchequer,  "The  word  'manu&c« 
ture '  in  the  statute  must  be  construed  one  of  two  ways ;  it  may  mean  the 
machine  when  completed,  or  the  mode  of  constructing  the  machine.'^ 

And  in  the  case  of  Gibson  v.  Brandy  (4  M.  k  G.  179,)  the  Lord  Chief  Justice 
Undal  said  that  it  was  not  necessary  In  that  case  to  go  into  the  question 
whether  or  not  a  patent  can  be  supported  for  a  process  only.  If  the  specifica- 
tion were  properly  prepared,  (his  lordship  said)  it  probably  might  be  considered 
a  fit  subject  for  a  patent  And  then  his  lordship  cited  the  words  of  Lord  X 
C.  Byr©  in  BouUon  v.  BiOL,  (2  BL  BL  463,)  and  of  Lord  0.  J.  Abbott  in  Tho 
King  v.  Whede3\  (2  B.  &  Aid.  345,)  which  have  already  been  given. 

The  case  of  Crane  v.  Frice^  (4  B.  k  Q,  580,)  already  mentioned,  at  length 

expressly  decided  that  a  mere  process  may  be  made  the  subject  of  a  patent 

privilege.    In  that  case  the  plaintiff's  invention  consisted  in  the  use  of  hot  air 

blast  and  stone  oool  in  the  smelting  of  iron.    The  use  of  hot  air  blast  in  smelting 

was  well  known  before  the  date  of  the  patent,  and  stone  coal  had  also  been 

used  in  the  smelting  of  uron,  but  the  two  Uiings  had  never  been  used  together 

before  the  plaintiff  obtamed  his  patent    It  was  objected  for  the  defendant 

that  this  combined  process  could  not  be  tho  subject  of  a  grant  by  patent ;  but 

the  court  of  common  pleas  held  that  the  combination  of  processes  invented  by 

the  plaintiff  was  an  invention  ^vithin  tho  meaning  of  tho  statute,  and  might 

well  become  the  subject  of  a  patent  privilege. 

92 
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Infringement       The  expression  used  in  the  statute  is  new  m<m%^ackire,[2'] 
of  patenta.       rpj^^  grantee  of  the  patent  must  therefore  be  the  «Vw«ntor.[8] 

Host  be  anew 

There  is  another  case  which,  when  properly  oonaidered,  aiao  amounts  to 
a  decision  that  a  process  may  legally  be  made  the  sabject  of  a  patent  pri- 
▼ilego. 

The  case  is  Rusaea  y.  Cowley^  (1  C.  M.  A;  R.  864,)  decided  by  the  conrt  of 
exchequer  in  which  the  patent  in  question  was  granted  to  0.  Whitehonse^  ftir 
certain  improvements  in  mano&ctaring  tubes  for  gas  and  other  puipoeee. 
According  to  the  invention,  a  long  strip  of  flat  iron  was  to  be  prepared  fiir 
welding,  by  being  bent  up  or  turned  over  at  the  sides  until  the  edges  met»  or 
nearly  met^  so  as  to  form  a  tube.  The  tube  was  then  to  be  heated,  and  to 
be  drawn  through  a  circular  hole  by  which  the  edges  of  the  iron  were  pressed 
together  and  firmly  welded.  It  appears  that  prior  to  the  date  of  the  patent^ 
tubes  had  been  made  by  the  defendants  in  a  mode  precisely  simUar  in  prind- 
ple,  but  with  a  stamp  or  maundril  in  the  centre.  In  fkct,  the  plaintiff's  mode 
of  making  tubes  was  predsely  the  same  as  the  defendants,  with  the  exeep- 
tion  of  the  stamp  or  maundril  which,  according  to  the  plaintiff's  invention, 
W88  entirely  dispensed  with,  and  the  result  was  a  very  considerable  saving  in 
the  expense  of  maniiftcturing  tubes,  and  the  quality  of  the  tubes  vras  im- 
proved. The  court  of  exchequer  held  that  the  invention  was  an  invention  to 
manu&cture  tubes  without  the  use  of  any  xaaundril  or  internal  supper^  and 
that  being  new,  it  was  sufficiently  distinct  firom.  the  prior  mode  used  by  the 
defendant  to  enable  the  plaintiff  to  support  the  patent  The  tubes  in  this  case 
oould  not  be  the  subject  of  the  patent  privilege,  for  they  were  not  new;  nor 
was  there  any  machine  which  could  be  said  to  be  the  stiligect  of  the  privilege. 
The  only  thing,  therefore,  which  could  be  the  subject  of  fiie  privilege  was  the 
new  art  or  process  by  means  of  which  the  edges  of  the  strips  of  iron  were 
welded  together  for  the  purpose  of  manufiicturing  the  tubes. 

These  oases  show  dearly  that  a  process  of  manu&cturing  separate  and  apar^ 
not  only  fiom  the  substances  used  in  the  process,  but  also  from  the  things 
produced  by  means  of  it^  may  be  made  the  subject  of  a  patent  privilege. 

[2]  **  The  expression,  new  manufaetwre^"  says  the  Westminster  Review,  (Sfx, 
44,  April  1835,  p.  24*7,  Foster's  Am.  Ed.,)  "may  have  either  of  two  signifioft- 
tions.  A  stocking  was  a  new  manuihctnro  the  first  time  one  was  knit ;  but  a 
stocking  was  again  a  new  manu&oture  the  first  tune  one  was  madebyaloom. 
In  the  first  case,  the  thing  made  was  new ;  in  the  other,  the  art  of  making 
that  thing  in  a  particular  way.  Accordingly  in  these  two  senses,  the  reader 
will  find  the  word  mattufachiire  set  down  in  Johnson's  dictionary,  and  Web- 
ster's.  This  well-known,  double  signification  of  the  word,  has,  however,  often 
most  unaccountably  been  overlooked.  Some  judges,  in  iU-aooordanoe  with 
other  terms  of  the  act  thoy  interpret,  have  hisisted  that  a  new  manuiactoro 
behoves  to  be  a  new  saleable  thing  made ;  and  they  will  not  admit  a  new 
method  to  be  a  new  manufacture,  except  when  that  method,  as  in  the  stock- 
ing-loom, happens  to  be  a  new  piece  of  mechanism,  itself  an  article  of  sale; 
but  when  the  new  method  constitutes  only  a  new  process,  then,  however  val- 
uable that  process  may  be  in  manufiictures,  and  however  difficult  and  merito- 
rious to  discover,  they  will  not  regard  it  as  a  manufiioture,  and  consequently 
not  as  a  proper  subject  for  a  patent" 


[3]  By  the  expression  "  true  inventor,"  in  the  statute,  is  undoubtedly  meant 
the  sole  and  exduaive  inventor:  for  if  the  madiine  were  the  joint  invention  <^ 
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In  an  aetion  brought  by  Mr.  Tenant  for  an  iofnuigmeiit  of  infriagement 
bis  patent  for  a  bleaching  Uqnor,  a  bleacher  near  Notting-  ^  ^ 

Tbere  cvuiot  be  a  yaBd  patent  priTilege  for  a  new  use  of  an  old  inTeotion. 
This  was  in  efifect  decided  hj  the  recent  case  of  Kay  v.  MarshaU,  (5  Bing.  K. 
0.  492 1  1  Beavao,  535 ;  and  8  CL  &  Fin.  246,)  which  was  ultimately  deter- 
mined b^  the  highest  tribunal  in  the  kingdom.  In  that  case  the  patentee  ap- 
plied to  flax-spinning  machioeiy  of  a  description  which  had  been  before  ap- 
pUed  to  the  spinning  of  cotton  and  other  fibrous  materiala,  and  it  was  held  by 
&e  court  of  common  pleas^  afterwards  by  the  master  of  the  roUs^  and  ultunate- 
ly  by  the  house  of  lords,  that  the  patent  was  void. 

The  mode  of  producing  the  machinery  used  in  that  case  was  really  an  old 
vtf  and  so  also  was  the  mode  of  sphming  used  by  the  patentee ;  and  therefore 
neither  of  those  arts  could  be  made  subject  of  the  privilege  which  the  patent 
purported  to  grant  And  the  reeaon  why  such  a  patent  is  void,  ia^  that  there 
is  no  new  art  which  can  be  made  the  subject  of  the  patent  privilege,  the  pa- 
tentee having  merely  applied  an  old  art  to  a  new  use. 

In  the  case  of  Losh  v.  Magtte^  (1  Webs.  B.  202,)  which  was  an  action  for  in- 
fringing  the  plaintiff's  patent  for  "  improvements  in  the  construction  of  wheels 
for  carriages  to  be  used  on  railways,"  tried  before  Lord  Abinger,  G.  B.,  it  was 
contended  that  wheels  invented  before  the  date  of  the  patent  were  substantial- 
Ij  the  same  as  tlie  plaintiiTa ;  and  his  lordship,  amongst  other  things,  said  to 
the  jury,  that»  "if  the  wheels  had  been  made  and  sold  to  any  one  individoal, 
the  public's  not  wanting  them,  because  there  were  no  railways,  their  not  being 
adapted  to  any  particular  use  which  at  that  time  was  open  to  tiie  public  to 
mpplj  them  to,  makes  no  differenoe." 

In  the  same  case,  Lord  Abinger  also  said  to  the  juiy,  "  The  learned  counsel 
has  mentioned  to  you  a  particular  case,  ffaU  y.  Jarvis,  (1  Webs.  K.  100,)  in 
which  an  argsnd  lamp,  burning  oil,  having  been  applied  for  singeing  gauze^ 
somebody  else  afterwards  applied  a  lamp  supphed  with  gas  for  singeing  lace^ 
which  was  a  novel  invention,  and  for  which  an  argand  lamp  is  not  applicable, 
because  gas  doea  not  bum  in  the  same  way  as  oil  in  an  argand  lamp.  But  a 
man  having  discovered  by  the  application  of  gas  he  oould  more  effectually 
bum  the  cottony  parts  of  the  gauze  by  passing  it  over  the  gas,  his  patent  is 
good.  That  was  the  application  of  a  new  contrivance  to  the  same  purpose ; 
but  it  is  a  different  thing  when  you  take  out  a  patent  for  applying  a  new  con- 
trivance to  an  old  object,  and  applying  an  old  contrivance  to  a  new  object — 
that  is  a  veiy  different  thing :  if  I  am  wrong  I  shall  be  ooireoted.  In  the  case 
the  learned  counsel  put^  he  aayi^  if  a  surgeon  goes  into  a  mercer's  shop,  and 
aces  the  mercer  cutting  velvet  or  silk  with  a  pair  of  scissors  with  a  knob  to 
them,  he  seeing  that  would  have  a  right  to  take  out  a  patent  in  order  to  apply 
tiie  samo  sdsaors  to  cutting  a  sore  or  a  patient's  skin.  I  do  not  quite  agree 
with  that  law.  I  think,  if  the  surgeon  had  gone  to  him  (the  mercer)  and  said, 
'  I  see  how  well  your  scissors  cut^'  and  he  said,  'I  can  apply  them  instead  of 
a  lancet,  by  putting  a  knob  at  the  end,'  that  would  be  quite  a  different  thing, 
and  he  might  get  a  patent  for  that ;  but  it  would  be  a  very  extraordinary 
tiling  to  say,  that  because  all  mankmd  have  been  accustomed  to  eat  soup  with 
a  spoon,  that  a  man  could  take  out  a  patent  because  he  says  you  might  eat 
peas  with  a  spoon.  The  law  on  the  subject  is  this ;  that  you  cannot  have  a 
—  ■-  -■  -    ■     ■-        .-.,,-■_.._--■■    ■    .       ... 

fleveral  persons,  neitlier  of  them  oould  claim  to  be  the  true  inventor,  having 
an  exclusive  right  to  the  patent;  but  the  intevest  would  be  a  Joint  or  oommon 
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infifngement    ham  deposed  on  the  part  of  the  defendant,  that  he  had  used  the 
^  ^*^         same  means  of  preparing  his  bleaching  liquor  for  five  or  six 

patent  for  applying  a  well-known  thing  which  might  be  applied  to  fifty  thousand 
different  purposes,  for  applying  it  to  an  operation  which  is  exactly  analogous  to 
what  was  done  before.  Suppose  a  man  invents  a  pair  of  scissors  to  cut  doth 
with,  if  the  scissors  were  never  invented  before  he  could  take  out  a  patent 
for  it.  If  another  man  found  he  could  cut  sUk  with  them,  why  should  he  take 
out  a  patent  for  that  ?"  His  lordship  also  said  to  the  jury,  "  If  you  are  of 
opinion  this  wheel  has  been  constructed  according  to  the  defendant's  evidence 
by  the  persons  who  have  been  mentioned,  long  before  Uie  plaintiff's  patent, 
that  although  there  were  no  railroads  then  to  apply  them  to,  and  no  demand 
for  such  wheels,  yet  that  the  application  of  them  to  railroads  afterwards  by  Mr. 
Losh,  wiU  not  give  effect  to  his  patent,  if  part  of  that  which  is  claimed  as  a 
new  improvement  by  him,  is,  in  fact,  an  old  improvement,  invented  by  other 
people,  and  used  for  other  purposes." 

The  subject,  of  the  patent  privilege  in  the  case  oiLosh  v.  Hague,  (1  Webs. 
R.  202,)  was  the  art  of  manufacturing  a  certain  description  of  carriage  wheels, 
which  were  described  as  capable  of  being  used  on  railways.  And  if  it  were 
shown  that  this  art  had  been  known  and  used  before  the  date  of  the  patent  in 
the  manufacture  of  wheels  for  any  purpose  whatsoever,  the  art  was  not  new 
when  the  patent  was  granted  ,*  and  therefore  notwithstanding  the  new  use  or 
application  of  the  wheels  to  run  on  railways  instead  of  common  roads,  the 
patent  would  bo  void.  Such  a  new  use,  as  we  have  shown  already,  not  being 
capable  of  being  made  the  subject  of  a  patent  privilege. 

The  observation  made  by  Lord  Abinger,  in  Losh  v.  Haffue,  that  "  it  is  a  di^ 
ferent  thing  when  you  take  out  a  patent  for  applying  a  new  contrivance  to  an 
old  object,  and  applying  an  old  contrivance  to  a  new  object,"  iB  most  import- 
ant, and  shows  that  what  the  law  requires  is,  that  the  art  or  contrivance, 
wMch  is  the  subject  of  the  privilege,  must  be  new,  and  that  it  is  not  sufficient 
that  the  object  or  application  of  a  contrivance  is  new  if  the  contrivance  itself 
be  old. 

That  the  invention  of  a  mere  process  may  be  made  the  subject  of  a  grant  by 
patent,  has  been  established  by  the  ease  of  Crane  v.  Pricey  (4 II.  k  6.  580,)  al- 
,  though  the  object  or  produce  of  the  invention  is  old  and  well  known ;  but  that 

case  shows  that  the  process  itself  must  be  new,  in  order  to  be  the  subject  of 
a  valid  patent  privilege.  The  "  applying  of  a  new  contrivance  to  an  old  ob- 
ject," means  a  new  art  invented  for  the  manufacturing  articles  or  producing 
effects  previously  known ;  but  the  art  itself  which  (as  we  have  seen)  must  be 
the  subject  of  the  patent,  being  new,  the  want  of  novelty  in  the  produce  of 
the  art  is  no  objection  to  the  patent 

But  the  "  applying  an  old  contrivance  to  a  new  object,"  is  merely ^a  new  use 
or  application  of  an  art  or  invention  previously  well  known ;  and  as  the  art  or 
invention  is  not  new,  it  cannot  be  granted  by  patent ;  nor,  as  we  have  already 
seen,  can  the  new  use  of  it  bo  made  the  subject  of  such  grant  of  privilege. 

In  the  case  of  SaU  v.  Jarvis,  (1  Webs.  R.  207,)  referred  to  by  Lord  Abinger 
in  Losh  V.  ffaguej  (1  Webs.  R.  100,)  the  invention  was  of  a  new  process  of 
singeing  the  superfluous  fibres  of  gauze  or  lace  by  means  of  the  flame  of  gas ; 
the  flame  of  oil  having  been  previously  applied  to  a  similar  purpose;  but  the 


interest  in  the  whole.    In  such  a  case,  therefore,  if  a  party  were  to  obtain  a 
patent  for  the  invention,  having  sworn  that  he  was  the  true  inventor,  he  wauM, 
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years  prior  to  the  date  of  tbe  patent,  and  that  the  secret  had  infringement 
been  also  known  to  his  two  partnera  and  two  servants,  who  **  P***"*"* 

flame  of  gas  whidi  produces  a  very  different  effect^  had  nersr  been  i^pUed  in 
the  same  or  any  simUar  way.  This  application  of  gas  flame  was,  thereforej  an 
entirely  new  art ;  and  being  also  an  art  applicable  in  the  mann&cture  of  vendi- 
ble articleB,  it  was  clearly  capable  of  being  made  the  subject  of  a  grant  by 
patent  Bnt  if;  before  the  date  of  Hall's  patent,  gas  flame  had  been  applied  to 
any  purpose  similar  to  that  of  singeing  gauze  or  laze,  then  the  art  would  not 
have  been  new,  and  the  patent  would  have  been  yold. 

The  same  law  is  also  applicable  to  the  produce  of  any  art,  or  the  articles 
produced  by  means  of  the  exercise  of  an  art;  and,  therefore,  a  new  use  of 
SDch  articles  cannot  be  made  the  subject  of  a  patent  privilege,  unless^  indeed, 
such  new  use  form  an  essential  part  of  some  other  art  of  working  or  making 
vendible  manu&ctures,  which  may  legally  be  made  the  subject  of  a  privilege. 

In  the  case  of  BauUon  v.  BuU,  Mr.  Justice  BuUer  said:  "  Suppose  the  world 
were  better  informed  than  it  is  how  to  prepare  Br.  James's  fever  powder,  and 
an  ingenious  phyaocian  should  find  out  that  it  was  a  specific  cure  for  consump- 
tion if  given  in  particular  quantities,  I  think  it  must  be  conceded  that  such  a 
patent  would  be  void :  and  yet  the  use  of  the  patent  (invention)  would  be  new, 
and  the  effect  of  it  as  materially  different  from  what  it  is  now  as  life  is  fi*om 
death.  So  in  the  case  of  a  late  discovery,  which  as  far  as  experience  has  hith- 
erto gone,  is  said  to  have  proved  efficacious — that  of  the  medical  properties  of 
arsenic  in  curing  agues— could  a  patent  be  supported  for  the  sole  use  of  arsenic 
in  aguish  complaints  ?"  ^ 

In  the  case  of  Br.  James's  fever  powder  mentioned  by  the  learned  judge,  it 
is  clear  that  if  the  original  inventor  had  obtained  a  patent  privilege,  the  sub- 
ject of  it  would  have  been  the  new  art  of  manufacturing  the  powder,  which  is 
notoriously  a  vendible  article,  and  therefore,  according  to  the  definition  already 
given,  the  invention  would  come  within  the  meaning  of  the  law  which  autho- 
rizes the  grant  of  patent  privileges  for  inventions.  The  description  of  the  pow- 
der, "  fever  powder,"  would  merely  point  out  a  use  which  may  be  made  of  the 
article  produced  by  means  of  the  art  or  invention,  which  would  be  comprised 
in  the  patent  privilege :  but  such  use  of  the  powder  would  not  be  any  part  of 
the  subject  of  tlie  privilege,  which  would  be  merely  the  art  by  means  of  which 
the  powder  is  manufiictured.  For  the  art  of  usmg  the  powder  in  curing  fevers, 
would  not  be  an  art  of  manu&cturing  vendible  articles,  which,  as  we  have 
seen,  is  requisite  in  order  to  make  an  art  the  subject  of  a  grant  by  patent,  and 
the  art  of  using  the  powder  in  curing  pulmonary  consumptions  would  be  an 
art  of  precisely  the  same  description,  totally  inapplicable  in  the  manufacturing 
of  any  vendible  article,  and  therefore  clearly  not  such  an  art  as  could  be  made 
the  subject  of  a  patent  privilege.  The  only  thing,  therefore,  respecting  Dr. 
James's' fever  powder,  which  could  be  made  tlio  subject  of  a  patent  privilege, 
was  the  art  by  means  of  which  the  powder  is  manufactured  or  produced ;  and 
as  that  art  had  been  known  and  practised  in  the  production  of  tlie  powder  for 
the  purpose  of  curing  fevers,  it  could  not  be  deemed  new  merely  because  some 
new  use  of  its  produce  had  been  discovered,  nor  could  the  new  use  of  the 
powder  itself  be  made  the  subject  of  a  privilege  for  the  reason  already  given. 


it)  the  language  of  this  act,  obtain  it  upon  "false  suggestion;"  as  such  false 
suggestion  would  be  a  surprise  and  fraud  upon  the  government,  it  might  well 
also  be  declared  to  be  obtained  "  surreptitiously.''  Steames  v.  Barret,  1  Ma- 
sou's  C.  0.  R.  163. 
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inAing^BMnt   were  emplojed  in  preparing  it ;  upon  which  the  pkiatiff  was 
pMwi         n<H)8mted.(a)    And  it  has  been  determined  that  tiie  previous 
sale  of  the  article,  though  by  the  inventor  only  wUl  make 
the  patent  void.(6) 
itoa^ctDie        *it  appears,  however,  that  if  it  has  not  been  previously 
ered  new  tho*  brought  into  use,  the  circumstance  of  its  having  been  knoumj 
tfnS*iM^^'   will  not  be  sufficient  objection.    Therefore,  in  the  case  on 
Dolland's  object-glasses,  the  question  was,  whether  Dolland 
[*289j  Qr  Hall  was  the  first  and  true  inventor  within  the  meaning 

of  the  statute.  Hall  had  first  made  the  discovery  in  the  clo- 
set, but  as  Dolland  had  been  the  first  to  make  the  invention 
public,  his  patent  was  confirmed.(c)[l] 

(a)  Tenanfs  cctse^  Day.  on  Pfttenta,  429. 
(6)  Wood  V.  Zimmer,  1  Holt,  N.  P.  C.  53. 
(c)  Cit  2  H.  B.  487. 

The  same  observations  evident!  j  applj  with  equal  force  to  the  sopposed  case 
of  a  patent  for  the  uae  of  arsenic  in  curing  aguish  oomplaints.  The  particoJar 
use  or  application  of  any  preparation  of  arsenic  in  curing  any  disorder,  not 
being  the  subject  of  a  patent,  and  the  art  of  preparing  the  drug  fi>r  some  use 
or  purpose  being  known,  the  sole  use  of  the  art  of  preparing  it  cannot  be  made 
the  subject  of  a  patent  privilege,  merely  because  some  new  use  or  application 
of  it  has  been  discovered,  nor  could  the  new  use  of  the  drug  be  made  the  sub- 
ject of  such  a  privilege. 

[1]  In  the  case  of  MeUus  v.  Siisheej  4  Mason's  Rep.  108,  Judge  Stoiy  re> 
marks :  "  There  is  a  difierenoe  between  the  language  and  effect  of  our  statute 
respecting  patents,  and  that  of  England.  The  statute  21  Jaa  1,  a  3,  prohibits 
the  grant  of  monopolies  generally ;  but  in  the  sixth  section  it  excepts  'letters 
patent  and  grants  of  privileges  for  fourteen  years  or  under,  of  the  sole  working 
or  making  of  any  manner  of  new  manufiusture  within  this  realm  to  the  true  and 
first  inventor  and  inventors  of  such  manufacture,  which  others,  at  the  time  of 
making  such  letters  patent  and  grants,  shall  not  use.'  Upon  this  statute  it  has 
been  held,  that  it  is  not  necessary  that  the  invention  should  be  new  to  all  the 
world,  but  it  is  sufficient,  if  new  within  the  realm  of  England,  and  it  matters 
not  whether  learned  by  travel  or  by  study.  The  provision  further  is,  that  It 
must  be  an  invention  which  others,  at  the  time  of  making  the  letters  patent, 
*  shall  not  use.'  Therefore  it  was  held,  in  Wood  v.  Zimmer,  (Holt's  R.  68.)  by 
Lord  Chief  Justice  Gibbs,  that  if  the  inventor,  before  obtaining  a  patent,  allows 
his  invention  to  go  into  public  use,  he  cannot  entitle  himself  to  a  patent  The 
public  sale  of  it,  by  the  inventor  to  other  persons  for  use,  makes  the  patent 
void.  It  is  not  then  now  to  the  realm,  but  is  used  by  others  within  the  mean* 
ing  of  the  statute. 

'•  The  patent  act  of  tlie  United  States,  st  1793,  c.  156,  uses  language  some- 
what different  The  first  section  declares,  that  '  when  any  person  or  persons, 
&C.  shall  allege  that  he  or  they  have  mvented  any  new  and  usefhl  art  machine, 
manufacture,  or  composition  of  matter,  or  any  new  and  useffal  improvement  on 
any  art,  machine,  manufacture,  or  composition  of  matter,  not  known  or  used 
before  the  application,'  he  or  they  shall,  on  applioation  to  the  secretary  of  state, 
&C.  be  entitled  to  a  patent    If  thJ«  were  all,  there  would  be  great  difficulty  in 
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The  words  of  the  slatute  are  new  manufactured  within  the  infting^MBAot 
realm  ;  it  was  therefore  decided,  in  one  of  the  first  cases  af-  ^  ^ 

New^  although 
ooostniing  the  words  'not  known  or  naed  before  the  application*  differently  known  abroad, 
finom  the  words  of  the  English  statute^  *  wliich  othersi  at  the  making  of  the 
letters  patent  and  grants,  shall  not  nse.'    We  should  be  driren,  therefore,  to 
consider  the  accanujj  of  ^e  decision  of  Lord  Chief  Justice  Oibbs.    Bat  the 
sixth  section  of  the  st  1793,  c  ISe,  throws  }^^  on  this  subject^  and  enables 
the  oonrt  to  ascertain  with  more  precision  the  intention  of  the  legislature. 
That  section  authorizes  the  defendant  to  give  certain  matteri  in  evidence,  by 
way  of  defence,  under  the  general  iasue^  upon  ^ptopet  notice,  and  among  other 
things^  that  the  thing  thus  secured  by  patent  was  not  originally  disocrered  by 
the  patentee,  but  had  been  in  use^  or  had  been  described  in  some  public  woric, 
anterior  to  the  supposed  discovery  of  the  patentee.    Upon  these  dlaases  it  has 
been  unifonnly  held,  that  it  must  be  shown  that  the  invention  is  new,  not  only 
in  the  United  States,  but  to  the  world,  and  that  it  was  not  in  use  before  the 
asserted  discovery.    The  &ct  of  its  being  in  use  before  his  discovery,  is,  by 
the  sixth  section,  made  dedsive  against  the  patentee.    Kow  if  the  intention  of 
the  legislature  had  been  by  the  first  section  to  provide  that  the  mere  fiict  of 
the  invention  being  '  known  or  used '  even  with  the  inventor's  permission,  be- 
fore the  application  for  a  patent,  should  destroy  his  right,  however  otherwise 
well  founded,  it  is  strange,  that  the  use  should  not  be  limited,  in  the  sixth  seo- 
tion,  to  the  time  of  such  application  instead  of  the  *  supposed  discovery.'    The 
sixth  section  maniibstiy  proceeds  upon  the  ground,  that  the  same  thing  being 
in  use  at  the  time  of  the  supposed  discovery,  establishea,  that  there  is  nothing 
new  in  the  invention ;  but  it  may  be  known  and  used  at  the  time  of  the  i^ypli- 
cation  for  a  patent,  and  yet  the  applicant  have  been  the  true  and  first  dis- 
coverer. And  the  words  of  the  first  section  are  susoeptible  of  the  same  oonstruc- 
ikm.    The  thing  sought  to  be  patented  must  be  Bomething  'not  known  or 
used '  by  others  before,  but  must  be  first  known  or  first  used  by  the  person 
claiming  to  be  the  inventor ;  that  i£^  others  muit  not  have  known  or  used  it 
before  his  discovery.    Upon  any  other  construction,  if  a  party  were  the  true 
and  first  inventor,  yet  iS^  before  his  application  for  a  patent,  another  were  to 
know  his  invention  or  use  it^  piratically  or  innoc^tly,  the  first  inventor  would 
be  ousted  of  his  right  to  a  patent,  which  is  incoqristent  with  the  spirit  of  the 
act.    Construing,  therefore,  the  first  section  by  tU  sixth,  it  seems  to  me,  tiiat   ' 
the  true  meaning  is,  that  the  first  inventor  hai  a  right  to  a  patent,  though 
there  may  have  been  a  knowledge  and  use  of  tiie  thing  invented,  by  others, 
before  his  application  for  a  patent,  if  such  knowings  or  use  was  not  anterior 
to  his  discovery." 

In  the  case  of  Bedford  v.  Hiait^  1  Mason's  Rep.  302,  the  same  judge  says : 
*'  The  first  inventor,  who  has  put  the  invention  in  practice,  and  he  only,  is 
entitied  to  a  patent.  Every  subsequent  patentee,  although  an  original  inventor, 
may  be  defeated  of  his  patent  right,  upon  proof  of  such  prior  invention's  being 
put  in  use.  The  law  in  such  case  cannot  give  the  whole  patent  right  to  each 
inventor,  even  if  each  be  equally  entitied  to  the  meri*  of  being  an  original  and 
independent  inventor;  and  it  therefore  adopts  the  msxim,  qui  prior  est  ta  tem- 
poTt^  potior  est  in  jure.  The  statute  1*793,  c.  156,  i.  6,  declares  it  a  good 
defence  to  an  action  for  the  mfHngement  of  the  patent  right,  *  that  the  thing 
thus  secured  by  patent  was  not  originally  discovered  by  the  patentee,  but  had 
been  in  use,  or  had  been  described  in  some  public  work  anterior  to  the  sup- 
posed discovery  of  the  patentee.'  The  intent  of  the  statute  was  to  guard  against 
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In/Hngrement    ter  the  passing  of  the  act,  that  though  the  iavention  may 
P*  ei         hsLve  been  practised  beyond  sea  before,  it  is  sufficient  if  it  be 
new  in  England.(a)[2] 

(a)  Edgeberry  v.  Stephens^  2  Salk.  447. 


deibating  patents,  by  the  setting  up  of  a  prior  inrention,  which  had  never  beea 
redaced  to  practica  If  it  were  the  mere  speculation  of  a  philosopher  or  a 
meehamdan,  which  had  never  been  tried  by  the  test  of  experience,  and  never 
put  into  actual  operation  by  him,  the  law  would  not  deprive  a  subsequent 
inventor,  who  had  employed  his  labor  and  his  talents  in  putting  it  into  practice, 
of  the  reward  due  to  his  ingenuity  and  enterprise.  But  if  the  first  inventor 
reduced  his  theory  to  practice,  and  put  his  machine  or  other  invention  into  use, 
the  law  never  could  intend,  that  the  greater  or  less  use  in  which  it  might  be, 
or  the  more  or  less  widely  the  knowledge  of  its  existence  might  circulate, 
should  constitute  the  criterion  by  which  to  decide  upon  the  validity  of  any 
subsequent  patent  for  the  same  invention.  I  hold  it,  therefore,  to  be  the  true 
interpretation  of  this  part  of  the  statute,  that  any  patent  may  be  defeated  by 
showing  that  the  thing  secured  by  the  patent,  had  been  discovered  and  put  In 
actual  use,  prior  to  the  discovery  of  the  patentee,  however  limited  the  use  or 
the  knowledge  of  the  prior  discovery  might  have  been." 

In  an  action  for  the  violation  of  a  patent  right  to  a  machine  for  making  cotton 
and  wool  cards,  the  same  judge  said  that  "  it  would  not  be  sufficient  to  protect 
the  plaintiffs  patent,  that  this  specific  machine,  with  all  its  various  combina- 
tions and  effects  did  not  exist  before ;  for  if  the  different  effects  were  all  pro- 
duced by  the  same  application  of  machinery,  in  separate  parts  and  he  merely 
combined  them  together,  or  added  a  new  efiidot,  such  combination  would  not 
sustain  the  present  patent  which  was  taken  out  for  the  whole  machine,  any 
more  than  the  artist  who  added  the  second-hand  or  repeater  to  a  watch,  oouM 
have  been  entitled  to  a  patent  of  the  whole  watch.  In  another  case  the  same 
judge  says,  'Hhe  first  inventor  of  a  machine  is  entitled  to  the  benefit  of  his 
invention,  if  he  reduced  it  to  practice  and  obtain  a  patent  therefor;  and  a 
subsequent  inventor,  altbouga  without  any  knowledge  of  the  prior  existence 
of  the  machine,  or  communication  with  the  first.inventor,  cannot,  by  obtaining 
a  patent  therefor,  oust  the  f  rst  inventor  of  his  right,  or  maintain  an  action 
against  him  for  the  use  of  hie  own  invention." 

The  first  inventor  is  entitjed  to  the  benefit  of  his  invention,  if  he  reduce  it 
to  practice,  and  obtain  a  patent  therefor;  and  a  subsequent  inventor  cannot, 
by  obtauiing  a  patent,  oust  tlte  first  inventor  of  his  right,  or  mnintAin  an  action 
against  him  for  the  use  of  his  own  invention.  Woodcock  v.  Parker  c^  al,  1 
Oallis.  C.  G.  B.  438.  The  original  inventor  of  a  machine  is  exclusively  entitled 
to  a  patent  for  it  Mere  cobrable  differences  or  slight  improvements  will  not 
aSbct  his  rights.  Odiome  v.  Winkhr,  2  Gallia  C.  C.  R  51.  If  another  person 
invent  an  improvement  on  luoh  machine^  he  can  entitle  himself  for  a  patent  to 
the  improvement  only,  and  does  not  thereby  acquire  a  right  to  patent  and  use 
the  original  machuie;  and  if  he  obtam  a  patent  for  the  whole  machine,  and 
not  for  the  improvement  only,  his  patent  is  too  broad,  and  therefore  void.  R, 
The  material  question  in  patent  causes  is  not  whether  the  same  elements  of 
motion  or  the  same  component  parts  are  used,  but  whether  the  given  effect  is 

[2]  Some  of  the  old  does  show  that  the  importer  from  abroad  into  En^and, 
of  an  invention  unknown  in  the  kingdom,  was  at  the  common  law  entitled  to 
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It  is  no  objection  to  a  mechanical  or  chemical  *discovery,  ^5^^*^??®"* 
that  the  articles  of  which  it  is  composed  were  known  and  in  Hay  be  for  a 

compound 
artide. 
IHrodneed  sabetantially  by  the  same  mode  of  operation,  and  the  same  combi- 
nation of  powers  in  both  machines.    Mere  colorable  differences  or  slight  im- 
provements cannot  shake  the  right  of  the  original  inventor.    lb. 

A  patent  for  an  entire  machine  is  valid,  although  the  invention  consists  only 
of  an  improvement  on  such  machine ;  but  the  patentee  is  entitled  to  an  exclu- 
sive use  of  no  more  than  his  improvement  Permock  v.  Duihgue,  2  Peters,  16. 
The  first  section  of  the  patent  act  of  February  2l8t,  1793,  ch.  166,  construed 
in  connexion  with  the  other  sections  of  the  act,  means  that  the  invention 
should  not  be  known  or  used  as  the  invention  of  any  ottier  person  than  the 
patttitee  before  the  application  for  the  patent.  Morris  v.  EunUnffdon,  Paine's 
0.  0.  K  348.  If  the  invention  has  got  into  use  while  the  inventor  was  prao- 
tising  upon  it,  with  a  view  to  improve  it  before  applying  for  a  patent^  such  use 
does,  not  invalidate  the  patent ;  and  the  motive  for  the  delay  is  a  question  for 
the  Jury.    /&. 

If  an  inventor  knowingly  suffiare  his  invention  to  go  into  public  and  general 
use  without  objection,  it  is  a  dedication  of  it  to  the  public ;  and  he  cannot 
afterwards  resume  the  exclusive  right  MbUus  t.  Als&e^  4  Mason's  C.  C.  R. 
108.  The  patent  act  of  the  United  States  differs  from  the  English  in  several 
respects.  A  mere  public  use  by  others  before  taking  a  patent,  or  a  sale  thereof 
by  the  inventor  is  not  decisive  against  him  here  as  it  is  in  England.  lb.  The 
true  meaning  of  the  words  of  the  patent  law,  "  not  known  or  used  before  the 
application,"  is,  not  known  or  used  by  the  public  before  the  application.  Pen- 
nock  V.  Diahg^  2  Peters,  16.  It  has  not,  and  indeed  it  cannot  be  denied 
that  an  inventor  may  abandon  his  invention,  and  surrender  or  dedicate  it  to 
tiie  pubfia  This  IncfaoatQ  right,  thus  gone,  cannot  afterwards  be  resumed  at 
his  pleasure ;  but  when  gifts  are  once  made  to  the  public  in  this  way,  they 
become  absolute.  The  question  wtuch  generally  arises  on  trials,  is  a  question 
of  &ct,  rattier  than  of  law,  whether  the  acts  or  acquiescence  of  the  party 
fttmi^  in  t&e  given  case,  satisfactory  proof  of  an  abandonment  or  dedication 
of  the  invention  to  the  publia  lb.  It  is  obvious  that  many  of  the  provisions 
of  the  patent  act  are  derived  firom  the  principles  and  practice  which  have  pre- 
vailed in  the  construction  of  the  law  of  England  in  relation  to  patents.  lb.  18. 
Where  English  statutes,  such,  for  instance,  as  the  statute  of  frauds,  and  the 
fltatute  of  limitatbns,  have  been  adopted  into  our  own  legislation,  the  known 
and  settled  construction  of  those  statutes  by  courts  of  law,  has  been  considered 
as ^lently  incorporated  into  the  acts;  and  has  been  received  with  all  the 
weight  of  authority.  This  is  not  the  case  with  the  English  statute  of  monopo- 
Uas,  which  contains  an  exception  on  which  the  grant  of  patents  for  inventions 
have  iasued  in  that  country.  The  language  of  that  clause  in  the  statute  is  not 
identical  with  the  patent  law  of  the  United  States ;  but  the  construction  of  it 
adopted  by  the  English  courts^  and  the  principles  and  practice  which  have 
kmg  regulated  the  grants  of  their  patents,  as  they  must  have  been  known, 
and  are  tacitly  referred  to  in  some  of  the  provisions  of  our  own  statute,  afford 
materialB  to  illustrate  it  lb.  So  if  an  inventor  should  be  permitted  to  h(^d 
bade  from  the  knowledge  of  the  public  the  secrets  of  his  invention ;  if  he 
should,  for  a  long  period  of  years,  retain  the  monopoly,  and  make  and  sell  his 

maintain  a  patent  for  the  sole  use  oT  the  invention.    In  the  case  of  Tha  Ctoih- 
worktr$  <4  Jpawicht  Qodbolt,  252,  2(4,  it  waa  held  that^  if  a  man  hath  brought 
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iBfringement    use  before,  provided  the  compound  article  is  new:  but  the  pa- 
of  patent*       ^^^  mxiBit  be  for  the  compouBd  article.    A  new  combination 

inyention  publidj;  and  thufl  gather  the  whole  profits  of  it^  relying  npon  hk 
saperior  akill  and  knowledge  of  the  stractare ;  and  then,  and  then  only,  when 
the  danger  of  competition  should  force  him  to  procure  the  exdusive  rights  be 
should  be  allowed  to  take  out  a  patent,  and  thus  exclude  the  public  from  any 
Airtber  use  than  what  should  be  derived  under  it  during  his  fourteen  years ;  it 
would  materially  retard  the  progress  of  science  and  the  useful  arts ;  and  give 
a  premium  to  those  who  shbuld  be.  least  prompt  to  communicate  their  dis- 
coveries, lb,  19.  If  an  invention  is  used  by  the  public,  with  the  consent  of 
the  inventor  at  the  time  of  his  apphcation  for  a  patent ;  how  can  the  court  say 
that  his  case  is,  nevertheless,  such  as  the  act  was  intended  to  protect?  If 
such  a  public  use  is  not  a  use  within  the  meaning  of  the  statute,  how  can  the 
court  extract  the  case  fit)m  its  operation,  and  support  a  patent,  when  the  sug^ 
gestlons  of  the  patentee  were  not  true ;  and  the  conditions,  on  which  alone 
the  grant  was  authorized,  do  not  exist  ?  lb,  21,  The  true  constraction  of  the 
patent  law  is,  that  the  first  inventor  cannot  acquire  a  good  title  to  a  patent,  if 
he  suffers  the  thing  invented  to  go  into  public  use,  or  to  be  publidy  sold  for 
use  before  he  makes  application  for  a  patent  This  voluntaiy  act  or  acquiefr- 
oence  in  the  public  sale  or  use,  is  an  abandonment  of  his  right ;  or  rath^ 
creates  a  disability  to  comply  with  the  terms  and  conditions  of  the  law, 
on  which  alone  the  secretary  of  state  is  authorized  to  grant  him  a  patent. 
Ib.%Z. 

The  public  use  or  sale  of  an  invention,  in  order  to  deprive  the  inventor  of 
his  right  to  a  patent,  must  be  a  public  use  or  sale  by  others,  with  his  know- 
ledge and  consent,  and  befm  his  application  therefor.  A  sale  or  use  of  it, 
with  such  knowledge  or  consent,  in  the  intermediate  time  between  the  appU- 
cation  for  a  patent  and  the  grant  thereof  has  no  such  eflbct  Ryan  v.  Good- 
trifi,  3  Sumner's  C.  G.  R.  614.  Patents  are  entitled  to  a  liberal  construction, 
since  they  are  not  granted  as  restrictions  upon  the  rights  of  the  community, 
but  "  to  promote  science  and  the  uaeftil  arts."  Elanchard  v.  Spragwe^  3  Sum- 
ner's C.  G.  R.  635.  Oongress  has  general  power,  under  the  constitution  of  the 
United  States,  to  grant  patents  to  inventors;  and  it  rests  in  the  sound  discre- 
tion of  congress  to  say,  when  and  for  wiiat  length  of  time^  and  under  what 
dreumstances,  the  patent  for  an  invention  shall  be  granted.  Therefore,  an  act 
of  congress  granting  a  patent  was  not  unconstitutional,  though  it  operated 
retrospectively  to  give  a  patent  for  an  invention  which,  though  made  by  the 
patentee,  wss  in  public  use,  and  eqjoyed  by  the  community  at  the  time  of  the 
passage  of  the  act    lb. 

Under  the  patent  laws  of  the  United  States,  the  applicant  for  a  patent  must 
be  the  first,  as  well  as  the  original  inventor;  and  a  subsequent  inventor, 
although  an  <Hlginal  inventor,  is  not  entitled  to  a  patent,  if  the  invention  is 
perfected  and  put  into  actual  use  by  the  first  and  original  inventor;  and  it  is 
of  no  consequence  whether  the  invention  is  extensively  known  or  used,  or 
whether  the  knowledge  or  use  thereof  is  limited  to  a  fow  persons,  or  even  to 
the  first  inventor  himself  or  is  kept  a  secret  by  the  first  inventor.  Bt&i  v. 
Ouitkr,  1  Story's  G.  G.  R.  690.  The  decision  In  DoOoanis  owe,  that  a  first  and 
original  inventor,  who  had  kept  his  invention  a  secret,  so  that  the  pablio  had 

in  a  new  invention  and  a  new  trade  within  the  kindom,  in  peril  of  his  life  and 
consumption  oi  his  estate  or  stodc,  Ac,  or  if  a  man  hath  made  a  new 
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of  old  materials,  as  observed  bj  Lord  Ellenborougb,  so  as  to  infrhigemeiit 
produce  a  new  effect,  is  the  subject  of  a  patent.    It  is  the  " 

no  benefit  thereof  oooM  not  deftat  the  patent  of  a  sobseqoe&t  original  Inyentor, 
may  be  a  correct  expoaition  of  the  statute  of  monopoUeSi  (stat  of  21  James  L, 
cb.  36,  sea  6,)  but  it  is  not  applioable  to  the  patent  laws  of  the  United  States* 
Mk  The  language  of  the  patent  act  of  1836,  eh.  367,  sec  6,  "not  known  or 
used  by  others  before  his  or  their  discovery  thereof"  does  not  require  that  the 
invention  should  be  known  or  used  by  more  than  one  person,  but  merely 
indicates  that  the  use  should  be  by  some  other  person  or  persons  than  the 
patentee^  Jb,.  Under  the  patent  act  of  1836,  ch.  357,  sea  15,  an  inventor 
who  has  first  actually  perfected  his  invention,  will  not  be  deemed  to  have 
sorreptitioosly  or  unjustly  obtained  a  patent  for  that  which  was,  in  &ct^  in. 
▼entod  by  another,  unless  the  latter  was,  at  the  time,  using  reasonable  dili- 
gence in  adoptmg  and  perfecting  the  same ;  yet,  he  who  invents  first  shall  have 
the  prior  rights  if  he  is  using  reasonable  diligence  in  adapting  and  perfecting 
the  same,  although  the  second  inventor  has,  in  &cty  first  perfected  the  same, 
and  first  reduced  the  same  to  practice  in  a  positive  form.  Jb,  An  imperfect 
and  incomplete  invention,  resting  in  mere  theory,  or  in  intellectual  notion,  or 
in  uncertain  experiments,  and  not  actually  reduced  to  practice,  and  embodied 
in  some  distinct  machinery,  apparatus,  manufacture  or  composition  of  matter 
is  not  patentable  under  the  laws  of  the  United  States.  Ho  is  the  first  inventor, 
in  the  sense  of  the  patent  act  of  the  United  States,  and  entitled  to  a  patent  for 
his  invention,  who  has  first  perfected  and  adapted  the  same  to  nse ;  and  until 
the  invention  is  so  perfected  and  adapted  to  use,  it  is  not  patentable*  lb.  It 
seems  that  in  a  race  of  diligence  between  two  independent  inventors,  he  who 
first  reduces  his  invention  to  a  fixed  and  positive  form,  is  entitled  to  a  priority 
of  right  to  a  patent  therefor.    lb. 

Whoever  finally  perfects  a  machine,  and  renders  it  capable  of  useftil  opera- 
tion, is  entitled  to  a  patent,  although  others  may  have  had  the  idea,  a^id  make 
experiments  towards  putting  it  in  practice,  and  although  all  of  the  component 
parts  may  have  been  known  under  a  different  combination,  or  used  for  a  dif« 
ferent  porpose.     Washfmm  v.  Chuld,  3  Story's  C.  G.  R.  122. 

''It  has  been  adjudged  in  the  federal  courts,"  says  Kent  {^  ^t^-  368,  et  9eq.) 
**  that  the  first  inventor,  who  has  reduced  his  invention  fi/st  to  practice,  and  put  it 
to  some  real  and  beneficial  use,  however  limited  m  extent,  is  entitled  to  a  priority 
of  the  patent  right ;  and  a  subsequent  inventor  cannot  sustain  his  claim,  although 
he  be  an  original  inventor,  and  has  obtained  the  first  patent.  The  law,  in  such 
case,  cannot  give  the  whc^e  patent  right  to  each  inventor,  even  if  each  be 
equally  entitled  to  the  merit  of  being  an  original  and  independent  inventor; 
and  it,  therefore,  adopts  the  maxiro^  qui  prior  est  in  tempore^  potior  est  in  jwe. 
If  the  patentee  be  not  the  first  or  original  inventor,  in  reference  to  all  the 
world,  he  is  not  entitled  to  a  patent,  even  though  he  had  no  knowledge  of  the 
previous  use  or  previous  description  of  the  invention,  in  any  printed  publica- 
tion, for  the  law  presumes  he  may  have  known  it  If  the  first  inventor  has 
suffered  hia  invention  to  go  into  public  use,  or  to  be  publicly  sold  for  use,  be- 
fore taking  out  a  patent,  the  better  opinion  and  the  weight  of  authority  is» 
that  he  cannot  afterwards  resume  the  invention,  and  hold  the  patent.  This 
Tohintary  act^  or  aoquiescenco  in  the  public  sale  or  use,  i»  an  abandonment  of 

very  of  anything  in  such  cases  the  king,  of  his  grace  and  fevor,  in  recompense 
of  his  costs  and  travel,  may  grants  by  charter  unto  him,  that  he  only  shall  use 
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Jabmgnaaat    adoptioii  of  these  materials  to  tlie  execution  of  any  partica- 
of  patents.       j^  purpose  that  constitutes  the  inveDtion :  and  if  the  appli- 

hia  light,  for  it  orefttes  a  dinbOity  to  oomplj  ivith  the  teams  and  coaditioiia  of 
the  patent  law.  It  would  be  unreaaonable  and  injuriooa  for  a  person  to  be 
pennitted  to  lie  by,  and  suffer  his  invention  or  improvement  to  go  mto  nae^ 
and  expensive  undertakings  to  be  assumed,  and  machinery  oonstruoted  ibr  the 
application  of  that  invention,  and  then  sue  out  a  patent  and  aneet  aU  sooh 
proceedings.  The  just  inference  fix>m  such  delay  is,  that  he  has  made  an  aban- 
donment or  surrender  of  his  discovery  to  the  pubUc ;  and  a  similar  constnio- 
tion  has  been  put  upon  the  English  statute  of  monopolies  of  21  James  L  &  S. 
'  The  use  or  knowledge  of  the  invention,  prior  to  the  application  for  a  patent, 
will  not  affect  the  right  of  the  inventor,  provided  that  knowledge  was  sunep- 
titiously  obtained  and  communicated  to  the  pubHc^  and  there  is  no  acqQia»> 
oence  in  the  public  use  by  the  inventor,  and  he  immediately  asserts  his  ri^t 
But  after  the  patent  has  been  obtained,  any  disuse  of  it  by  the  patentee,  imle« 
he  be  an  alien,  within  the  fourteen  years,  is  not,  of  itself  an  abandonment  ot 
his  rigbt." 

such  a  trade  or  traffic  for  a  certaiQ  time,  because^  at  first  the  pe(^>le  of  the 
kingdom  are  ignorant,  and  have  not  the  knowledge  or  skill  to  use  it.  But 
when  that  patent  is  expired,  the  king  cannot  make  a  new  grant  thereof;  for 
when  the  trade  is  become  common,  and  others  have  been  bound  apprentioea  in 
the  same  trade,  there  is  no  reason  that  such  should  be  forbiddoi  to  use  it** 
The  same  doctrine  prevailed  after  the  statute  of  monopoliee  was  passed.  It 
was  early  held,  under  that  statute^  that  a  grant  of  a  monopoly  may  be  to  the 
first  inventor  by  the  21  Jac.  1 ;  and  if  the  invention  be  new  in  England,  a 
patent  may  be  granted,  though  the  thing  was  practised  beyond  sea  before;  for 
the  statute  speaks  of  new  manu&ctures  within  this  reahn;  so  that  if  they  be 
new  here,  it  is  within  the  statute;  for  the  act  intended  to  encourage  new  de- 
vices useM  to  the  kingdom,  and  whether  learned  by  travel  or  by  study  it  is 
the  same  thin^ 

In  the  additlohal  patent  act  of  April  1*7  th,  1800,  the  first  section,  antiioriang 
a  person  who  has  b^en  resident  in  the  United  States  two  yeaxs^  to  take  out  a 
patent,  provides  that  Snoh  person,  in  making  application  for  a  patent,  "shall 
make  oath,  that  such  inveajion,  art,  or  discovery,  hath  not,  to  the  beat  of  his 
knowledge  or  belief  been  known  or  used  either  in  this  or  any  foreign  oount^r ; 
and  that  every  patent  which  sksSii  be  obtained  pursuant  to  this  act,  for  any  in- 
vention, art,  or  discovery,  which  it  shall  afterwards  appear  had  been  known  or 
used  previous  to  such  application  for  a  patent,  ahftii  be  utterly  void.** 

In  an  action  for  a  violation  of  a  patent  granted  by  the  United  States  for  an 
alleged  origmal  invention,  the  phuntiff  must  satisfy  the  jury  that  he  was  the 
original  inventor,  in  relation  to  every  part  of  the  worid.  Although  no  pioof 
was  made,  that  the  patentee  knew  that  the  discovery  had  been  made  prior  to 
his,  still  he  could  not  recover,  if,  in  fact,  he  was  not  the  original  inventor. 
Dawsonr.  FoUen,  2  Washington's  C.  C.  Rep.  311.  Washmgton,  J^  in  thn 
case,  informed  the  jury,  that  to  entitle  the  plaintiff  to  recover,  they  must  bo 
satisfied  tliat  he  was  the  original  inventor,  not  only  in  relation  to  the  United 
States,  but  to  other  parts  of  the  world;  in  which  respect,  the  act  of  oongiws 
differed  fi^m  the  law  of  England  on  this  subject.  That  even  if  there  were  no 
proof  that  the  plaintiff  was  acquainted  with  the  oircumstanoe^  that  the  diaoo- 
veiy  had  before  been  made^  still  he  oould  not  recover,  if  in  troth  he  was  not 
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calioii  of  them  be  new,  if  the  combination  in  its  natare  be  infrmgement 
essentiall J  new ;  if  it  be  produjctive  of  a  new  end  and  bene-     ^^^ 
ficial  to  the  public,  it  is  sufficient.(a)    But  if  the  subject-mat- 
ter when  compoimded  is  not  new,  it  will  be  no  answer  to  the 
objection  to  it,  that  it  is  of  better  texture  or  finer  quality  than 
the  one  formerly  produced.(6) 

An  addition  to  an  invention  already  known  may  also  be  For  ml  ckW- 
the  subject  of  a  patent[l]    This  was  at  first  demed.(c)    It^SStt'Sn'i^ 

dy  known. 

(a)  ^iddart  y.  Grmshawe,  Day.  on  Patents,  2t8. 

(b)  Bex  y.  JSZse,  11  East,  109,  n. 

(c)  Bireofa  case,  3  Inst.  184. 

th6  original  myentor.  Upon  the  eyidence,  the  charge  vraa  strongly  against  the 
plaintiif.    Terdict  fin*  defendant 

In  the  case  of  SeiUgen  r.  Kdnmon  and  Cfraunt,  1  W^aahington^a  G.  0.  Rep. 
ITO,  Washington,  J.  cbaiged  the  jniy:  Your  first  hiquiry  is,  whether  the 
plaintiff  was  the  original  inyentor  of  the  machine  mentioned  in  his  patent  and 
speciflcatioiL  One  witness  has  stated,  that  he  haa  seen  imported  bolts,  since 
thoae  made  by  the  plaintiff,  which  seem  to  haye  been  made  with  the  same 
machine.  Whether  the  inyention  is  of  European  origin,  and  imported  here  by 
the  plaintiff;  or  has,  since  the  erection  of  his  machine,  been  carried  to  Europe, 
is  a  qneation  most  proper  for  yonr  determination.  It  is  only  necessary  for  me 
to  state;  that,  if  the  inyention  was  brongfat  oyer,  that  is,  if  it  appears  that  the 
plaintiff  was  not  the  original  inyentor,  in  reference  to  other  parts  of  the  world 
as  wen  as  America^  he  is  not  entitied  to  a  patent.  This  point  has  been  decided 
otherwise  in  England,  in  consequence  of  the  expression  of  the  statute  of 
James  I.  whidi  speaks  of  new  manu&ctures  within  the  realm. 

It  is  enacted  by  the  act  of  March  3,  1839,  s.  6,  that  no  person  shall  be  de- 
barred from  reoeiying  a  patent  for  any  inyention  or  discoyery,  as  proyided  in 
the  act  approyed  on  the  fourth  day  of  July,  one  thousand  eight  hundred  and 
thirty-six,  to  which  this  is  additional,  by  reason  of  the  same  having  been  pa- 
tented in  a  foreign  country,  more  than  six  months  prior  to  his  application : 
Proyided,  That  the  same  shall  not  haye  been  introduced  into  public  and  com- 
mon use,  in  the  United  States,  prior  to  the  application  for  such  patent:  And 
proyided  also,  That  in  all  cases  eyery  such  patent  shall  be  limited  to  the  term 
of  fourteen  years  fh>m  the  date  or  publication  of  such  foreign  letters  patent 

[1]  In  the  oase  of  Caimpum  y.  Senyon,  it  appeared  that  the  patent  was  for  an 
inyention  intituled  "  a  new  and  improved  method  of  making  and  manufacturing 
double  canyaa  and  sail  doth  with  hemp  and  flax,  or  either  of  them  without  any 
starch  whatever."  It  appeared  at  the  trial  that  the  plaintiff's  invention  was 
snbstantially  only  a  new  mode  of  preparing  and  twisting  hemp  or  flax  for  mak- 
ing canvas  and  sail  cloth,  and  that  the  manu&cturing  of  canvas  and  sail  cloth 
had  been  known  and  used  long  before  the  date  of  the  patent  The  court  of 
common  pleas  held  that  this  patent  was  void  on  the  ground,  that  part  of  what 
the  plaintiff  had  claimed  as  his  invention  was  not  now,  and  that  the  patent  was 
therefore  too  extensive.  The  Lord  Chief  Justice  Dallas  said,  "  that  looking  at 
tb»  description  of  the  invention  contained  in  the  patent^  a  common  penon 
would  think,  not  simply  that  It  was  an  improvement  in  the  method  of  making 
docd»le  canvas  and  safl  cloth  without  starch,  pre-supposing  that  starch  had  been 
known  before,  but  that  it  was  an  improvement  for  making  them  without  any 
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luirixigemeafe    was  said,  that  if  the  substance  was  in  esse  before,  and  a  new 
oi  patenta.       addition  was  made  to  it  thongh.that  addition  made  the  for- 


fltaich  whatever.  From  the  moment  I  read  the  patent,  I  thought  the.object 
of  the  patentee  was  to  make  such  canvaa  or  doth  without  anj  starch,  and  that 
the  exduaion  of  that  artide  was  a  new  discovery,  and  adopted  by  him  for  the 
first  tune ;  nor  do  I  now  see  any  reason  to  think  otherwise."  And  after  com- 
menting upon  the  specification,  his  lordship  said,  "aa  well  therefore  on  the 
terms  of  the  specification,  as  of  the  patent  itself  I  have  no  doubt  but  that  the 
claim  of  the  plainUiF  is  of  too  extensive  a  nature;  it  is  not  confined  to  a  new 
and  improved  method  of  making  and  manufacturing  the  canvas  and  sail  cloth 
either  in  the  weaving  or  twisting  the  threads,  but  of  manufacturing  them  with- 
out any  starch  whatever,  which  it  appears  had  been  done  before,  and  was 
therefore  not  a  new  or  original  disoovery.  On  this  ground,  therefore,  I  am 
dearly  of  opinion  that  the  patent  in  question  is  void."  Mr.  Justice  Burrough 
said,  "  the  king  has  in  iact,  been  deceived  in  granling  the  patent  to  the  plaintiff, 
as  he  has  claimed  what  was  known  before,  and  is  consequently  not  entitled  to 
the  discovery  or  invention  he  thereby  sought  to  establish."  And  Mr.  Justice 
Bichardson  said,  "  the  true  and  sound  prindple  is,  that  although  on  the  one 
hand  ingenious  persons  ought  to  be  protected  and  rewarded  for  their  discove- 
ries, still  on  the  other,  care  must  be  taken  that  others,  as  well  as  the  public  at 
large,  must  not  be  restricted  from  making  improvements  on  that  which  is  still 
open  to  their  ingenuity,  viz. :  of  doing  anything  which  is  not  peculiar  to  the 
imimediate  process  employed  by  the  patentee.  Here  the  patent  itself  appears 
to  consist  of  an  improvement  in  making  double  canvas  and  sail  doth  witliout 
starch.  The  specification  confirms  it,  by  referring  to  the  advantages  to  be 
derived  from  the  omission  of  that  artide  in  the  manufacture  of  those  dotha. 
That  discovery  appears  to  have  been  made  long  since,  and  therefore  the  patent 
cannot  be  sustained." 

Although  everything  which  is  daimed  by  a  patentee  as  part  of  his  invention, 
and  which  he  therefore  seeks  to  make  the  subject  of  his  patent  privilege,  must 
be  new  at  the  date  of  the  patent ;  that  rule  has  not  the  ciTect  of  avoiding  a 
patent  privilege  for  an  art  or  invention  which  is  an  improvement  upon,  or  addi- 
tion to,  some  previously  known  art  or  invention,  or  which  is  only  a  combination 
of  arts  or  processes  already  known  to  tlie  public. 

But  the  patentee's  daim  of  invention  must  be  confined  to  the  improvement 
or  addition,  and  the  patentee's  daim  must  not  extend  to  any  part  of  the  pre- 
viously known  art  or  invention,  or  the  entire  privilege  will  be  rendered  void 
under  the  rule  of  law  which  has  just  been  considered,  in  consequence  of  a  part 
of  the  alleged  invention  not  being  new  at  the  date  of  the  patent  Or  if  the 
invention  be  of  a  combination  of  arts  before  known,  or  if  the  object  of  the  in- 
vention be  the  combination  of  things  previously  known  to  the  world,  the  patent 
must  be  limited  to  the  particular  combination  which  the  patentee  has  invented 
and  must  not  indude  any  of  the  elements  of  the  art  or  invention,  or  the  patent 
-will  be  entirely  void  for  the  reason  just  given. 

The  reason  why  a  patent  is  good  in  such  a  case,  is,  tliat  the  art  which  is 
comprised  in  the  privilege  is  quite  distinct  from  that  upon  which  it  is  an  im- 
provement, or  fVom  those  of  which  it  is  a  combination.  And  if  an  art  of  this 
description  is  sought  to  be  made  the  subject  of  a  patent  privilege,  the  patent 
canQot  be  sustained  unless  the  art  be  really  a  distinct  substantial  art,  and 
different  irom  the  previously  known  art  or  arts  of  which  the  patentee  has  availed 
himself! 
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mer  more  profitable ;  yet  that  it  was  not  a  new  manu&cttire  infrbg^ment 
in  law :  that  it  was  much  easier  to  add  than  to  invent^  and  ^  ^^  '^ 

Ifc  was  ftyrmerlj  doobtod  whetber  a  patent  privilege  for  an  addition  or 
improvement  was  good,  but  the  Talidity  of  sndi  a  privilege  is  now  imques- 
tionable. 

Sir  Edward  Coke,  in  his  oomment&ry  on  the  statute  of  monopolies,  says  that 
"  SQch  a  privilege  as  is  oonsonant  to  law  must  be  sabstantiallj  and  esaentiallj 
newlj  invented ;  but  if  the  substance  was  in  esse  before,  and  a  new  addition 
thereunto,  though  that  addition  make  the  former  more  profitable,  jet  it  is  not 
a  new  manufacture  in  law :  and  so  it  was  resolved  in  the  exchequer  chamber, 
Fascb.  16  Eliz.  in  Bireoffs  ca$e,  for  a  privilege  concerning  the  preparing  and 
mehing,  Ac.,  of  lead  of  ore:  for  there  it  was  said,  that  that  was  to  put  but  a 
new  button  on  an  old  coat^  and  it  is  much  easier  to  add  than  to  invent*'  We 
are  left  in  ignorance  as  to  the  precise  nature  oi  the  addition  in  Birco€$  case, 
and  therefore  it  may  have  been  such  an  addition  as  would  not  even  now  be 
held  sufficient  to  support  a  grant  by  patent 

In  the  case  of  Boulion  v.  BuU^  the  Lord  Chief  Justice  Eyre  mentioned  Birwfs 
caaCf  and  said  that  the  prind]^  on  which  it  was  determined  bad  not  been 
adhered  to. 

And  in  the  same  case,  Mr.  Justice  BuUer,  speaking  of  Bircofs  coae,  says, 
"  What  were  the  particular  &cts  of  that  case  we  are  not  informed ;  and  there 
seems  to  me  to  be  more  quaintness  than  solidity  in  the  reason  assigned,  which 
is,  that  it  was  to  put  a  new  button  to  an  old  coat^  and  it  is  much  easier  to  add 
than  to  invent  If  the  button  were  new,  I  do  not  feel  the  weight  of  the  objec- 
tion that  the  ooat  on  which  the  button  was  to  be  put  was  old.  But  in  truth 
arts  and  sciences  at  that  period  were  at  so  low  an  ebb  in  comparison  with  the 
point  to  which  they  have  been  since  advanced,  and  the  effect  and  utility  of  * 

improvements  so  little  known,  that  I  do  not  think  that  case  ought  to  preclude 
the  question.  In  later  times  whenever  the  point  has  arisen,  the  inclination  of 
the  court  has  been  in  &vor  of  the  patent  for  the  improvement,  and  the  parties 
have  acquiesced  where  the  objection  might  have  been  brought  directly  before 
the  court" 

In  the  case  of  The  King  v.  ArJewrigTUy  Mr.  Justice  Buller  sud,  that  if  there 
was  anything  material  and  new  which  was  an  improvement  of  the  trade,  that 
would  be  sufficient  to  support  a  patent 

In  the  case  otBornbhwer  v.  BuU^  Mr.  Justice  Lawrence  said,  that  the  patent 
must  be  supported  as  granted  for  an  improvement  and  addition  to  old  engines     . 
known  and  in  use^  and  that  he  thought  the  patent  was  good  in  that  point  of 
view. 

And  in  the  case  cX  Marrie  v.  BraiMon^  tried  in  Hilaxy  vacation,  17*76,  "  The 
question  was,  whether  an  addition  to  an  old  stoeking-fhune  was  a  subject  of  a 
patent:  Lord  Mansfield  said,  if  the  general  question  of  law,  viz. :  that  there  can 
be  no  patent  for  an  addition,  be  with  the  defendant  that  is  open  upon  the 
record,  he  may  move  in  arrest  of  judgment,  but  that  objection  would  go  to 
repeal  almost  9very  patent  that  was  ever  granted.  There  was  a  verdict  for  the 
pbuntil^  and  £600  damages,  which  was  acquiesced  m.'' 

This  case  seems  to  have  been  subsequently  tried  again,  for  in  the  case  of 
Boulkn  V.  BiM^  Mr.  Justice  Buller  said,  in  giving  judgment^  that  in  Morris  v. 
BroMon^  whidi  was  tried  at  the  sittings  after  Easter  Term,  1*7*76,  the  patent 
was  for  making  oilet  holes  or  net- work  in  silk,  thread,  cotton,  or  worsted  ,*  and 
the  dfifondant  objected  that  it  was  nci  a  new  invention,  it  behig  <mly  an  addi-  • 
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infrfngemdnk    that  this  was  but  to  put  a  new  button  on  an  old  coat    It 
**  ^  *^  has  however,  been  acknowledged,  ever  *6ince  the  case  rf 

tion  to  the  old  stocking-fhune.  That^  Lord  Manafield  aaid,  after  one  of  the 
former  trtala  on  this  patent,  he  had  reoeiyed  a  very  aeoaible  letter  from  one  of 
the  gentlemen  who  was  upon  the  jury  upon  the  subject,  whether  on  principlea 
of  public  policy  there  could  be  a  patent  for  an  additfon  only.  That  he  paid 
great  attention  to  it,  and  mentioned  it  to  all  the  judges,  and  said  that  if  tiiere 
could  be  no  patent  for  an  addition,  the  point  was  open  upon  the  record,  and 
the  defendant  might  mo^e  in  anest  of  judgment  And  it  appears  that  there 
was  a  Terdiot  for  the  plaintiff^  but  no  motion  was  made  in  aireet  of  judgment 
And  Mr.  Justice  Buller  also  said,  that  though  his  lordship  (Lord  Mansfield)  did 
not  mention  what  were  the  opinions  of  the  judges,  or  give  any  direct  opinion 
himseli;  yet  we  may  safely  collect  that  he  thought,  on  great  oonsidfintion,  the 
patent  was  good,  and  the  defondanf  s  counsel,  though  they  made  the  objeolion 
at  the  Irial,,  did  not  afterwards  persst  in  it  And  (added  Mr.  Justice  Buller) 
since  that  time  it  has  been  the  generslly  reoeiyed  opinion  in  Westminster  Halli 
that  a  patent  for  an  addition  is  good. 

For  some  years  past,  yery  many  of  the  patents  which  haye  been  taken  out 
haye  been  for  inyentlons  intituled  as  improyements  in  things  preyioudy  known; 
and  there  can  be  no  question  now  that  such  a  patent  is  good,  eyen  when  it  is 
for  an  improvement  upon  something  comprised  in  a  prior  patent;  but  the 
second  patent  must  wait  until  the  expiration  of  the  previous  patent^  until  wiuoh 
time  the  patentee  cannot  use  the  prior  invention,  unless  indeed  he  obtains  the 
license  of  the  prior  patentee. 

It  is  to  be  observed,  that  a  patent  privilege  is  not  obtained  merely  for  an 
improvement  or  improved  art,  in  every  case  in  which  the  word  improvement  m 
•  used  in  the  title  of  the  invention.  Thus^  an  invention  may  be  Intituled  ^  impio- 

.  vements  in  the  manufocture  of  laoe,"  the  object  of  the  invention  being  either  the 
production  of  laoe  of  a  better  quality,  or  at  a  lower  price;  and  yet  the  means 
by  whi<^  that  object  is  obtiined  may  be  some  new  art  or  some  new  machine 
totslly  and  entirely  different  finom  anything  befivre  known  or  used  for  the  mana* 
fiustureoflace. 

It  will  be  seen  from  the  oases  now  to  be  dted,  that  it  is  equally  dear  thsfk  a 
patent  privilege  is  good  i^  an  art  or  invention  which  is  a  combination  of  seveial 
known  arts  or  inventions,  or  whidi  has  for  its  object  the  combination  of  mnml 
previously  known  artides  or  materials. 

In  the  case  ciJSitt  v.  Thampmm,  Lord  Eldon,  L.  C,  said,  that  there  might  be 
a  valid  patent  ibr  a  new  combination  of  materials  previously  in  uae  for  the  sane 
purpose. 

In  the  case  of  BtnMon  v.  BuU,  Mr.  Justice  Buller  said,  that  it  is  no  objection 
to  a  manuftoture  that  the  articles  of  whidi  it  is  composed  were  known  and  in 
use  before  the  patent,  provided  the  compound  article  whUb  is  the  olirjeet  of  the 
invention  is  new. 

In  the  case  of  BoviUe  v.  Jfopf^  Lord  Ohief  Justice  Gibbs  told  the  jury,  thaft 
if  the  plaintiff  had  invented  an  engine  which  consiBted  of  a  peifootly  new  aon« 
formation  of  parts,  although  all  the  parts  were  used  before,  yet  he  would  be 
entitled  to  support  his  patent  for  a  new  machina 

So  in  the  case  of  Euddart  v.  Oripigkauf,  Lord  EHenbofougii,  C.  J.,  mid,  ^I 

suppose  it  will  not  now  be  disputed  that  a  new  combination  of  old  materials  m 

as  to  produce  a  new  effect  may  be  the  sul^jeot  of  a  patent**    And  his  loidsfaJp 

•  afterwards  said  to  the  jury  in  the  same  case^  "  In  inyentioiia  <^thi8  aort^  aaA 
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Iforris  y.  Bran8an^{a)  that  there  may  be  a  patent  for  an  addi-  lnlUiigem«iit 
tion  only.  **^P*^^ 

(a)  East,  1776,  cit  2  H.  BL  489.    Vide  also  exparte  Fox,lY.&  B.  67. 

erefry  othw  through  the  mediom  ofmechaniam,  there  are  some  matoiiate  whioih 
are  common,  and  cannot  be  rappoeed  to  be  appropriated  in  the  terms  of  any 
patent  There  are  common  elementary  materials  to  work  with  in  machinery, 
but  it  is  the  adoption  of  those  materials  to  the  execution  of  any  particidar 
pofpose  that  constitates  the  invention;  and  if  the  application  of  them  be  new, 
If  the  combination  in  its  nature  be  essentially  new,  if  it  be  productive  of  any 
new  end,  and  beneficial  to  the  public,  it  is  that  species  of  invention  which,  pro- 
tected by  the  king's  patent,  ought  to  continue  to  the  patentee  the  sole  right  of 
Tending  it." 

In  the  case  of  Oomiah  v.  iTeene,  the  invention  was  of  a  new  elastic  web,  made 
by  combining  non-elastic  and  covered  elastic  threads  in  the  warp  of  the  web, 
which  was  woven  in  the  common  way,  and  in  the  common  loom.  Before  the 
date  of  the  patent  the  manu&cture  of  webs  with  all  the  warp  threads  elastic 
was  well  known,  and  there  was  nothing  new  in  the  invention  except  the  par- 
ticular combination  of  dastic  and  non-elastic  materials  in  the  warp  of  the  web. 
This  combination  the  court  of  common  pleaa  held  was  an  invention  which  might 
be  protected  by  patent. 

In  Crane  v.  JFVioe^  it  appeared  that  Crane's  patent  was  for  an  invention  of 
"  an  improvement  in  the  manu&cture  of  iron,"  and  the  improvement  consisted 
in  combining  the  use  of  hot  air  blast  with  the  use  of  anthracite  or  stone  coal  in 
the  smelting  of  iron.  Both  hot  air  blast  and  anthracite  coal  had  been  used 
in  the  smelting  of  iron  before  the  date  of  the  patent,  and  the  patentee  claimed 
the  mere  combination  of  the  two  things,  and  distinctiy  disclaimed  each  of 
them  separately  as  being  well  known.  The  court  of  common  pleas  held 
that  the  new  combination  of  processes  was  clearly  a  good  subject  of  a  grant  by 
patent 

There  may  also  be  a  valid  patent  for  an  invention,  where  everything  used 
by  the  patentee  is  old  and  well  known,  and  the  novelty  consists  merely  in  dis- 
pensing with  one  of  several  things  which  was  before  used  in  any  branch  of 
manuilMture. 

Thus,  In  JhmeU  v.  Cowley^  which  was  an  action  for  the  infiingement  of  a 
patent  granted  to  Whitehouse  for  improvements  in  the  manufhcture  of  tubes^ 
it  appeared  that  before  the  date  of  Whitehouse's  patent,  iron  pipes  had  been 
made  by  tormng  up  the  edges  of  strips  of  iron  plate  so  as  to  make  them  meet, 
and  then  by  passing  them  in  a  heated  state  upon  a  maundril,  through  a  drcnlar 
hole  between  a  pair  of  dies,  to  cause  the  edges  of  the  strips  of  iron  to  be  welded 
togetiier,  and  so  to  form  a  tube.  The  invention  comprised  in  Whitehous0''s 
patent  was  to  manufacture  iron  tubes  in  the  same  manner  In  every  respect^  as 
already  described,  except  that  the  use  ef  a  maundril  was  dispensed  with,  Mr. 
Whitehouse  having  discovered  that  the  edges  of  the  iron  could  be  welded 
together  as  well  without  the  maundril  as  with  it,  and  that  by  dispenszhg  with 
the  maundril,  tubes  could  be  made  much  longer  than  with  it  The  court  of 
exdiequer  held  that  this  new  invention  might  lawfully  be  made  the  subject  of 
a  grant  by  patent. 

And  m  the  case  of  Jftn^  v.  Mnoer^  the  court  of  queen's  bench  intimated  an 
opinion  that  a  patent  would  not  be  bad  merely  because  the  invention  consisted 
in  the  omiaBion  of  one  of  the  several  component  parts  of  something  previously 
known.  « 
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INJUNCTIONS  TO  RESTRAIN 


IhfKngeineiit 
of  patents. 

Patent  must 
not  be  too  ex- 

tenuye. 


Care  must  be  taken  in  theBs  cases  that  the  patent  is  not 
too  extensive.    A  patent  in  one  case  was  determined  to  be 

The  act  of  congress  of  1*793,  providea  that  "any  person  who  shall  have  dis- 
covered an  improvement  in  the  principle  of  anj  machine,  or  in  the  prooees  of 
any  composition  of  matter  which  shall  have  been  patented,  and  shall  obtain  a 
patent  for  such  improvement,  shall  not  be  at  liberty  to  make^  use  or  vend  the 
original  discovery ;  nor  shall  the  first  inventor  be  at  liberty  to  use  the  impioye* 
ment"    This  is  substantially  re^nacted  by  act  of  July  4^  1836. 

In  the  case  of  WhiUmore  v.  CuUer,  (1  Galliaon'a  Rep.  478»)  Judge  Stoiy 
says:  '*It  is  difficult  to  define  the  exact  cases,  when  the  whole  machine  may 
be  deemed  a  new  invention,  and  when  only  an  improvement  of  an  old  machine  ( 
the  cases  often  approach  very  near  to  each  other.  In  the  present  improved 
state  of  machinery,  it  is  almost  impracticable  not  to  employ  the  same  elementB 
of  motion^  and  in  some  particulars  the  same  manner  of  operation,  to  produce 
any  new  efibct  Wheels,  with  their  known  modes  of  operation,  and  known 
combinations,  must  be  of  very  extensive  em^doyment  in  a  great  variety  of  new 
machines ;  and  if  they  oould  not,  in  the  new  invention,  be  included  in  the  pa- 
tent, no  patent  could  exist  for  a  whole  machine  embracing  such  mechanioal 
powers."  Where  a  spedflc  madiine  already  exists,  produdng  certain  efieots^ 
if  a  mere  addition  is  made  to  such  machine,  to  produce  the  same  effects  m  a 
better  manner,  a  patent  cannot  be  taken  for  the  whole  madiine^  but  for  the 
improvement  only.  The  case  of  a  watch  is  a  &miliar  instance.  The  inveiHor 
of  the  patent  lever,  without  doubt,  added  a  very  useful  improvement  to  it;  but 
his  right  to  a  patent  could  not  be  more  extensive  than  his  invention.  The  p^ 
tent  could  not  cover  the  whole  machine  as  improved,  but  barely  the  aotual 
improvement  The  same  illustration  might  be  drawn  firom  the  steam-engine^ 
so  much  improved  by  Messrs.  Boulton  and  Watte.  In  like  manner  if  to  an 
old  machine  some  new  combinations  be  added,  to  produce  new  effects^  the 
right  to  a  patent  is  limited  to  the  new  combinations." 

"  On  the  other  hand,  if  well  known  efieds  are  produced  by  maduneiy  in  all 
its  combinations  entirely,  a  patent  may  be  claimed  fbr  the  whole  madiine.'' 

**  So  if  the  principles  of  the  machine  are  new,  either  to  produce  a  new  or  tm 
old  effect,  the  inventor  may  well  entitle  himself  to  the  exclusive  right  of  the 
whole  machine.  By  the  principles  of  a  machine  (as  these  wotdB  aie  used  in 
the  statute)  is  not  meant  the  original  elemrataiy  principles  of  motion,  whisli 
philosophy  and  science  have  discovered,  but  the  modus  cperandif  the  peculiar 
device  or  manner  of  producing  any  given  effect  The  expansiTe  power  of 
steam  and  the  mechanical  power  of  wheels,  has  been  understood  for  masiy 
ages ;  yet  a  machine  may  well  employ  either  the  one  or  the  other,  and  yet  be 
so  entirely  new,  in  its  mode  of  applying  these  elements,  aa  to  entitle  the  pai^ 
to  a  patent  for  his  whole  combination.  The  intrinsio  di£Bculty  is  to  aaoertaa, 
in  complicated  cases^  the  exact  boundaries  between  what  was  known  and  used 
beibre,  aod  what  is  new  in  the  mode  of  operation." 

If  one  who  has  invented  merely  an  improvement,  take  out  a  patent  fn  the 
whole  machhte,  his  patent  is  too  broad  and  utterly  void.  WkiUemon  t.  Chd- 
far,  1  Galliaon'ft  C.  G.  Rep.  478.  Where  a  specific  machine  ahready  ez]atB»  pro- 
ducing certain  effects,  if  a  mere  addition  is  made  to  such  a  machine^  to  produoa 
the  same  effect  in  a  better  manner ;  a  patent  cannot  he  taken  fbr  the  whole 
machine,  but  fbr  the  improvement  only.  lb.  In  like  manner,  if  to  an  old  bi»> 
chine  some  new  combinations  be  added  to  produce  new  effects,  the  right  lo  a 
patent  is  limited  to  the  new  combinations.    lb.    A  patent  can,  in  no  case^  be 
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void,  because  it  extended  to  the  whole  watch,  and  the  in-  infringemeiu 
yention  was  of  a  particular  movement  only  .(a)    In  another  ^  ^  ^ 
caae  a  patent  for  an '' improved  mode  of  lighting  cities,  towns 

(a)  Jea&op'i  ease,  2  H.  BL  489. 

ftnr  an  effect  onlj,  but  Ibr  an  effect  produced  in  a  certain  manner  cmt  by  a  pe- 
miBjBt  operation.  Vor  instance,  no  patent  can  be  obtained  ibr  the  admeamir»> 
ment  oi  time,  ot  the  ezpansiye  operatlona  of  steam,  bnt  only  Ibr  a  new  mode 
or  new  application  of  machinery  to  produce  these  effects ;  and,  thereCbre,  if  new 
eflbcts  are  produced  by  an  old  machine,  in  its  nnaltered  state,  no  patent  oan 
be  legally  snpported,  for  it  is  a  patent  for  an  eflbct  only.  Jb,  On  the  other 
hand,  if  well  known  eflfects  are  prodnced  by  machinery,  in  all  its  combinations 
entirely  new,  a  patent  may  be  claimed  fbr  the  whole  maohitte.  lb.  So,  if  the 
friAoiples  of  the  machine  are  new,  eHher  to  produce  a  new  or  an  old  effect,  the 
iureator  may  well  entitle  himself  to  the  exclusive  right  of  the  whole  machine. 
lb.  By  the  prindples  of  a  machine,  as  these  words  are  used  in  the  statute,  is 
not  meant  the  original  elementary  principles  of  motion  whidi  philosophy  and 
soienee  hare  discovered;  but  the  modus  operandi,  the  peculiar  device  or  man- 
ner of  producmg  any  given  effect.  The  expansive  power  of  steam,  and  the 
mechanical  powers  of  wheels,  have  been  understood  ibr  ages;  yet  a  madiine 
may  weU  employ  either  the  one  or  the  other,  and  yet  be  so  entirely  new  in  its 
method  of  a^^lying  them,  as  to  entitle  a  party  to  his  patent  for  his  whole  com* 
Irinatlon.  lb.  It  is  not  suflBcient  to  give  validity  to  a  potent,  that  the  spedfio 
machine,  with  all  its  combinations  and  effects,  did  not  exist  before;  for  if  the 
nrae  effiscts  were  all  produced  by  the  application  of  machinery  in  separate 
parts,  and  the  party  merely  combined  them  together,  or  added  a  new  eflbct^ 
the  combination  would  not  sostain  the  patent ;  as  the  artist  who  added  a  new 
second-hand  or  repeater  to  a  watch,  could  not  have  been  entitled  to  a  patent 
for  the  whole  watch.  Jb,  Kor  will  the  patent  be  protected  if  the  patentee 
was  the  inventor  of  all  the  material  improvements  in  the  old  machine,  if  he 
suflSned  them  to  be  used  ftUly  and  freely,  by  the  public  at  large^  combined 
with  all  the  usual  machinery;  for  in  such  case  he  must  be  deemed  to  have 
xoade  a  gift  of  them  to  the  publia    lb. 

A  patent  for  an  improvement  should  describe  the  machine  in  use,  that  it 
may  be  known  in  what  the  improvement  consists.  SuBivaia  v.  Bee{fidd  et  at, 
Faine's  G.  G.  Bep.  441.  One  had  patented  "a  new  and  usefUl  improvement 
In  the  steam  tow-boat,"  but  the  specification  did  not  mention  the  invention  as 
«&  hnprovement^  but  sunply  described  a  tow-boat  Held,  that  the  specifica- 
tion was  broader  than  the  patent,  and  therefore  bad.  Jb,  The  invention 
€hould  be  so  dearly  described,  as  to  enable  the  public  to  put  it  in  use.  lb. 
The  speciflcation  describee  the  invention  as  **  consisting  essentially  in  attach- 
ing the  packet  to  the  steamboat  with  ropes,  chains  or  spars,  so  as  to  commu- 
nicate the  power  of  the  engine  for  the  towing  vessel,  to  the  vessel  taken  in 
tow,  and  kept  always  at  convenient  distance;  the  manner  of  applying  the 
power  varying  with  the  drcumstances  in  some  measure."  Held  bad  for  im- 
certainty.  Jb.  One  who  is  the  inventor  of  an  improvement  in  the  prindple 
of  a  machine,  has  the  same  right  to  the  use  of  it,  as  the  inventor  of  the  original 
machine  liad  to  that  Atiter,  if  it  be  only  in  the  form  or  proportion.  Gray  ei 
at  V.  James  et  at,  Petere'  G.  G.  Bep.  394.  It  is  for  the  jury  to  dedde  whether 
the  specification  disdoses  the  whole  truth  relative  to  the  discovery,  or  whether 
•igftbiDg  material  hat  been  concealed,  with  intent  to  deoeive.    Jb, 
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inftingement    and  villages,"  was  holden  void,  as  it  ought  to  have  been  for 
®  P"®*^  •       an  "improved  street  lamp"  only. (a) [1] 

(a)  Lord,  Cockranc  ▼.  Smeihurst,  I  Stark.  206.  Vide,  also,  iKSy.  Thcmpaont 
1  Holt,  K.  P.  0.  636. 

•  ■■■•■■  ■'  ■     ■      ^»»-^l    M   MaM^»«»^^l     ■■  ^MM^H^^^^^i^  -      WM       Wll   ■«■■■        I   ■      ■■«»    •■       I  IP    ■«     M       ^     ■■   ■   I^B*^^  ■■     ■  ■■«■■■■■-    I      H  M^     ■  « 

■ 

[1]  The  title  of  an  inTention  ought  accurately  to  describe  the  nafeiire  of  ik 
It  BMMt  not  be  too  large  bo  as  to  indude  anything  more  than  the  patentee  baa 
actually  invented,  and  it  mnst  not  be  too  narrow,  so  as  to  exdude  any  jxart  of 
the  invention. 

In  the  case  of  Campion  v.  Benyw^  (6  B.  Mo.  81J  in  the  court  of  common  plea^ 
it  was  laid  down  that  a  patent  being  a  limited  monopoly,  an  infringement  on  the 
rights  of  the  public,  and  operating  as  a  prohibition  to  persons  in  future  from  adopt- 
ing the  predse  mode  used  by  the  patentee,  it  should  be  in  precise  and  nnambigur 
ous  terms,  and  describe  with  accuracy  what  the  inventor  claims  as  his  own,  as 
well  as  the  precise  extent  of  the  privileges  conferred  on  him  by  such  patent. 
And  that  if  there  be  any  ambiguity  in  the  patent  in  any  material  point,  that  is 
of  itself  a  ground  fi>r  rendering  the  patent  absolutely  void.  And  the  same  law 
is  laid  down  UL  the  caseofiTiUv.  TAon^Mtm^  (8  Taun.  394,)  in  which  Dallas,  J.  said, 
in  delivering  the  judgment  of  the  court  of  common  pleas,  *'  This,  like  eveiy 
other  patent,  must  stand  on  the  ground  of  improvement  or  discovery.  If  of 
improv^nent^  it  must  stand  on  the  ground  of  improvement  invented ;  if  of 
discovery,  it  must  stand  on  the  ground  of  the  discovery  of  something  altogether 
new ;  and  the  patent  must  dis^guish  and  adapt  itself  accordingly.  If  the 
patent  be  taken  out  for  discovery,  when  the  alleged  discovery  is  merely  an 
addition  or  improvement^  it  is  scarcely  necessary  to  observe^  that  it  wUI  be 
altogether  void." 

If  the  inventor  of  «i  improvement  obtain  a  patent  for  the  whole  machine^ 
the  patent  being  more  extenave  than  the  invention,  is  void.  Woodooek  v. 
Parker,  I  Gallis.  439.  Whitmore  v.  OuUer,  ib.  4*78.  Odiome  v.  Wwdskty,  2 
0«llis.  5L  LoweEL  v.  Leioia,  I  Mason's  182.  BarrOt  v.  BaSUL,  ib.  447.  EvanM 
7.  EaUm,  I  Peters'  B.  322,  &  0.  3  Wheat  464. 

In  the  case  of  Lowtili  v.  Lema,  I  Mason's  Rep.  182,  Judge  Story  says;  I 
accede  at  once  to  the  doctrine  of  the  authority,  which  has  been  cited,  {ITFar- 
kme  V.  FriiXf  1  Starkie's  K  192,)  that  the  patentee  is  bound  to  describe  in  full 
and  exact  terms,  in  what  his  invention  consists ;  and  if  it  be  an  improvement 
only  upon  an  existing  machine,  he  should  distinguish,  what  is  new  and  what 
is  (dd  in  his  specification,  so  that  it  may  clearly  appear,  for  what  the  patent  is 
granted.  The  reason  of  tliis  principle  of  law  will  be  manifest  upon  the  aUgbteol 
examination.  A  patent  is  grantable  only  for  a  new  and  useful  invention;  and, 
unless  it  be  distinctly  stated,  in  what  that  invention  specifically  consists,  it  is 
impossible  to  say,  whether  it  ought  to  be  patented  or  not ;  and  it  is  equally 
difficult  to  know,  whether  the  public  infringe  upon  or  violate  the  exclusive 
right  secured  by  the  patent  The  patentee  is  clearly  not  entitled  to  include 
in  his  patent  the  exclusive  use  of  any  machinery  already  known ;  and  if  he 
does,  his  patent  will  be  broader  than  his  invention,  and  consequently  void.  lij 
therefore,  the  description  in  the  patent  mixes  up  the  old  and  the  new,  and 
does  not  distinctly  assert  for  which,  in  particular,  the  patent  is  daimed,  it 
must  be  void ;  since  if  it  covers  the  whole,  it  covers  too  much,  and  if  not  ia- 
tended  to  cover  the  whole,  it  is  impossible  for  the  court  to  say,  what,  in  pa]^ 
ticnlar  is  covered  as  a  new  invention.  Tlie  language  of  the  patent  act  itself  is 
decisive  on  this  point    It  requires  (§  S)  that  the  inventor  shall  deliver  a 


r-»i  {fi;i'ivi» 


OF  v±rssm,  *292 


*2dlj)  What  is  that  species  of  description  which  is  requir-  infringamMit 
ed  to  be  enrolled  in  the  specification,  as  a  compliance  with  ^  ^^^*^ 
the  condition  usually  contained  in  the  patent  [1] 

'Written  dMca^ption  of  hu  inTentlon  ''in  each  fiUl,  deikr,  and  exaet  terms,  «8 

to  distinifiiiah  the  rame  ftom  aU  other  things  before  known ;  and  in  the  case  ol  # 

any  maehfaie,  he  shall  fblly  explain  the  prineiple,  and  the  seyeral  modes,  in 

wMdi  he  has  contem|da(ted  the  appUcatlqn  of  th«t  prindple,  or  diaraoter,  by 

whioh  it  mtkj  be  distingmshed  from  other  inventions." 

It  is,  however,  soiBQient^  if  whst  is  claimed  as  new  appear  with  reasonabla 
oertainty  on  the  ihoe  of  the  patent^  either  expressly  or  by  necessary  implication. 
But  it  ongfat  to  appear  with  reasonable  certainty ;  for  it  is  not  to  be  left  to 
mian^  inforsnoes  and  coi^ecti]if%  from  what  was  previously  known  or  mi- 
known;  since  the  qnestion  is  not^  what  was  before  known,  bat  what  the 
psitentee  dauns  as  new ;  and  he  may,  in  &ct,  daim  as  new  and  patentable, 
what  has  been  long  nsed  by  the  pablia  Whether  the  invention  itself  be  thus 
specifically  described  with  reasonable  certainty,  is  a  question  of  law  upon  the 
eonstnietion  of  the  terms  of  the  patent,  of  wMdi  the  specification  is  a  part; 
and  on  examining  tiiis  patent,  I  at  present  indine  to  the  opinion,  that  it  is 
floflkaently  described,  in  what  the  patented  invention  consists. 

[I]  The  speciflcatbn  should  be  iUU,  clear,  exact,  distinguish  the  invention 
from  ctiier  things,  and  enable  an  artist  skilled  in  the  subject,  to  make  the  thing. 
PtiiUips  on  Patents,  p.  23. 

The  sixth  section  of  the  act  of  July  4, 1836,  directs,  that  before  any  inventor 
shall  receive  a  patent  for  any  such  new  invention  or  discovery,  he  shall  deliver 
a  written  description  of  his  invention  or  disooveiy,  and  of  the  manner  and  pro- 
cess of  making,  constructing,  using  and  compounding  the  same,  in  such  fUU, 
dear,  and  exact  terms,  avoiding  unnecessary  prolixity,  as  to  enable  any  per- 
son  skilled  in  the  art  or  sdence  to  which  it  appertains,  or  with  which  it  is 
most  nearly  connected,  to  make,  construct,  compound  and  use  the  same ;  and 
in  case  of  any  machine,  he  shall  fully  explain  the  principle  and  the  several 
modes  la  which  he  has  contemplated  the  application  of  that  prindple  or  cha- 
racter by  which  it  may  be  diBtinguished  from  other  inventions ;  and  shall  par- 
ticularly specify  and  point  out  the  part,  improvement,  or  combination,  which 
he  daims  as  his  own  invention  or  discovery. 

The  patent  itself  merely  contains  what  is  called  the  title  of  the  invention ; 
but  the  terms  in  which  titles  usually  describe  inventions  in  patents,  do  not 
descend  to  any  particularity,  and  they  never  give  any  inreoise  infonnation  re- 
specting the  nature  of  the  inventions,  much  less  as  to  the  manner  in  which 
they  are  to  be  carried  into  effect  The  condition  in  a  patent,  therefore,  requires 
that  the  spedflcation  shall  contain  a  description  of  the  invention,  and  the  de- 
eeription  is  required  to  be  particular,  so  that  it  may  dearly  ascertain  what  the 
invention  i&  We  have  seen  that  the  subject  of  every  patent,  granting  the 
sole  use  of  an  invention,  is  in  fact  a  sole  privilege  of  using  an  art  for  manufao- 
toring  vendible  articles.  The  condition  for  spedflcation,  therefore  requires  that 
that  instrument  shall  dedde  not  only  the  nature  of  the  art  or  invention,  but  the 
manner  in  which  it  is  to  be  performed.  ^ 

The  object  of  the  proviso  or  condition  which  requires  the  enrolment  of  a 
spedflcation  is  two-fold :  first,  that  the  public  may  know  what  it  is  they  are 
prohibited  from  using  during  the  term  granted  by  the  patent ;  and,  secondly, 
that  after  the  term  has  expired,  the  public  may  have  the  fuU  benefit  of  the 
invanticm  which  forms  the  consideration  for  the  grant  Thus^  in  the  case  of 
Banwar  v.  Ptoync^  Lord  Bllenborough  G.  J.  said,  that  the  object  of  requiring 
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infliBgement       The  language  of  the  patent  may  be  explained  and  ledu- 
Xa^^uage  of    <^^  ^  eertainty  by  the  specification ;  but  the  patent  mast  not 

the  patent  ex- 

niecifloat^n.     ^  specification  to  be  enrolled  seemed  to  be  to  enable  persons  of  reasonaUe  in- 
telligemoe  and  skill  in  the  subject-matter  to  tell,  fhnn  the  inspeotioo  of  the 
•  specification  itself,  what  the  inventioii  was  for  which  the  patent  was  granted, 

and  how  i^  was  to  be  executed.  And  in  the  case  of  BoviU  t.  Moore^  Lord 
Oliief  Justice  Gibbs  said,  that  the  object  of  the  condition  which  requires  tha 
epedfloation  is,  that  the  patentee  shall  thereby  describe  the  mode  of  themanu- 
Ihcture,  so  as  to  enable  any  person  to  make  it  after  his  term  has  expired. 

The  vague  description  of  an  inventioh  in  the  title  of  it  contained  in  a  patent, 
giyes  little  if  any  notice  to  the  public  of  the  real  nature  of  the  manufteture 
they  are  prohibited  from  using,  and  unless  some  specific  information  were  to 
be  given  to  persons  respecting  idiat  they  are  commanded  by  the  patent  to  re- 
fhdn  fh>m  doing,  they  could  not  be  punished  for  any  vblation  of  the  patent 
right  committed  in  ignorance  of  its  nature  and  extent  Whenever  thereibie 
an  action  is  brought  against  a  party  for  infringing  a  patent,  in  order  to  asoer- 
tsln  whether  he  is  gpiilty  of  an  infrmgement  or  not,  it  is  neoeasaiy  to  aaoertain 
whether  the  thing  which  is  oomplahied  of  as  a  contxavention  of  the  patent,  is 
really  or  substantially  described  in  the  patentee's  specification  as  the  whole  or 
part  of  the  inventicm  for  which  the  patent  was  granted.  And  if  the  speciflca* 
tion  does  not  suffloiently  describe  some  art  of  manu&cturing  which  is  snbstan* 
tially  the  same  as  that  used  by  the  party  charged  with  the  infringemsnt^  no 
action  can  be  maintained  against  him  for  such  an  alleged  vidation  of  the  patent 
privilege. 

In  the  case  of  Morgan  v.  Seaward,  Ut.  Baron  Alderson  held,  that  the  patam* 
tee  ought  to  state  in  his  specification  the  precise  way  of  doing  everything 
which  is  part  of  his  invention ;  and  that  if  anything  cannot  be  oompletely  dona 
by  following  the  specification,  then  a  person  will  not  infringe  the  patent  by 
doing  it.  In  the  case  of  Kidson  v.  Thompson^  Lord  Cottenham,  L.  0.  said  that 
the  public  are  entitled  to  know  for  what  it  is  that  the  patentee  claims  as  tha 
invention,  that  they  may  be  saved  inconvenience  upon  the  subject ;  therefore 
the  specification  must  tell  the  public  for  what  it  Is  that  he  claims  protection. 

No  branch  of  patent  law  has  undergone  more  discussion  or  consideratioii 
tlian  that  relating  to  the  specification,  and  more  patents  have  fiuled  by  reason 
of  defects  in  their  specifications  than  from  any  other  cause.  For  many  pur- 
poses the  specification  must  be  considered  as  part  of  the  patent  it8eU|  for  it  Is 
enrolled  in  pursuance  of  an  authority  contained  in  the  patent,  and  therefore  it 
may  perhaps  be  laid  down,  that  for  all  purposes  except  for  showing  its  own 
Bufficienoy  or  proving  a  due  compliance  with  the  proviso,  by  which  it  is  re* 
quired  to  be  enrolled,  it  must  be  considered  as  part  of  the  patent  itself. 

Thus  hi  case  of  Horriblower  v.  BouUcm,  Mr.  Justice  Grose  said,  *<  I  consider  the 
patent  and  specification  so  connected  together  as  to  make  a  part  of  each  other 
and  that  to  learn  what  the  patent  is,  I  may  read  the  speoifioation  and  consider 
it  as  incorporated  with  the  patent."  There  are  indeed  no  other  means  of  ob- 
taining any  definite  information  respecting  the  invention  which  is  comprised  in 
a  a  patent,  than  by  having  recourse  to  the  specification ;  and  therefore  for  tha 
purpose  of  a  patentee  showing  what  his  invention  is ;  and,  (in  answer  to  any 
objections  made  to  it,)  that  it  possesses  all  the  qualities  of  novelty,  utility,  A& 
required  by  law ;  as  well  as  that  any  act  which  he  complains  of  was  really  an 
iniHngement  of  his  patent,  the  patentee  is  at  liber^  to  refor  to  hia 
and  to  treat  It  as  part  of  his  patent 
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lepiesent  tbe  party  to  be  the  inyentoT  of  one  thing,  and  the  Iniitagemeiit 
specificiition  show  him  to  be  the  inventor  of  another ;  becattae  ^*  ?•*«»*«• 
perhaps  if  he  had  represented  himself  as  the  inventor  of  that 
other,  it  might  have  been  well  known  that  the  thing  was  of 
no  use,  or  was  in  common  nse,  and  he  might  not  have  ob- 
tained a  grant  as  the  inventor  of  it.(a)  The  court  of  king's 
bench  were  accordingly  of  opinion,  Uiat  a  patent  was  void 
which  was  taken  out  for  "  a  new  or  improved  method  of 
drying  and  preparing  malt ;"  but  the  specification  stated  the 
patentee  to  be  the  inventor,  not  of  a  method  of  drying  or 
preparing  it,  but  of  a  method  of  giving  to  it,  when  previous- 
ly prepared,  some  qualities  which  it  did  not  possess  before, 
or  which  it  possessed  only  in  a  very  slight  degree ;  namely, 
the  qualities  of  being  soluble  in  water,  and  coloring  the  li- 
quor in  which  it  should  be  dissolved.(i)[2]    In  an  early  case 

(a)  Per  Abbott,  0.  J.,  2  B.  ft  A.  361. 

(b)  Bex  ▼.  WTieeler,  2  B.  ft  A.  345. 

Thofl,  in  cMe  of  Orymley  ▼.  Beverlif,  which  wae  an  action  for  tbe  infringe- 
ment of  a  patent,  Mr.  Jnitiee  Bajl&y  said,  "  I  think  the  spedflcatlon  and  patent 
are  to  be  taken  as  one  muniment  in  enforcing  this  claim  on  the  part  of  the 
patentee.*'  UnlesB  there  be  some  Tariacnce  between  the  title  in  the  patent  and 
the  deaoription  contained  in  the  specification,  the  speoiflcation  most  be  deemed 
prima  fade  to  describe  tbe  same  invention,  as  thait  in  respect  of  whidi  the 
patentee  origmally  petitioned  the  crown  for  a  patent  priTilege,  and  tbe  deecrip* 
tion  must,  for  all  purposes,  be  deemed  a  part  of  tiie  patent,  except  for  the  pu^ 
pose  of  deteimining  whether  the  patentee  has  sufflolently  described  the  natore 
of  the  invention,  and  the  manner  in  which  it  is  to  be  used  or  performed  accord- 
ing to  the  stipnlattons  contained  in  the  proviso  in  the  patent^  in  pnnmanoe  of 
which  he  has  enrolled  it. 

In  considering  the  requisites  of  a  specification,  it  is  neoeesary  to  have  regard 
not  only  to  iiie  words  of  the  proviso  m  the  patent,  but  also  to  tbe  object  with 
which  a  specification  is  required,  and  which  has  already  been  mentioned,  via. 
the  ftffnjahing  of  suflknent  and  certain  information  to  the  pnblio  respecting 
what  they  are  prohibited  Ihnn  doing  whilst  the  privilege  continues,  and  what 
they  will  be  enabled  to  do  after  it  is  expired.  Many  rules  have  been  laid 
down  by  different  wiiteiB  respecting  the  requisites  of  a  specification,  but  it  is 
diffioolt,  if  not  impossible,  to  lay  down  such  a  set  of  rolM  as  will  be  appUcabla 
to  every  poanbie  casa" 

[S]  In  the  case  cited  in  the  text,  tbe  specification  stated  the  invention  to 
consist  in  heating  matt  to  a  high  degree,  so  that  it  should  be  changed  to  a  deep 
brown  color.  The  jury  having,  by  direction  of  Lord  Chief  Justice  Abbott>  ro- 
tomed  a  verdict  for  tiie  crown,  the  delbndant  moved  for  a  new  trial,  which  » 
tbe  court  of  king's  bench  reftised,  and  the  lord  chief  justice,  m  delivering  the 
Judgment  of  the  courts  said:  " The  defendant  has  represented  himself  to  tiie 
erdwn  to  be  the  inventor  '  of  a  new  or  improved  method  of  drying  and  pre- 
paring malt'  Malt  was  an  article  of  common  use  before  the  granting  of  this 
patent^  poaBeesmg  qualities  long  and  well  known,  and  prepared  or  made  by  a 
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Infringement    upon  this  subject,  a  patent  had  been  granted  &fr  a  new  mann* 
^  ^  fisicture  of  lace ;  the  specification  went  generally  into  the  in* 

prooem  prictised  iae  many  yean,  of  which  drying  wbs  one  of  the  last  ttagei. 
And  it  iS)  in  our  opimon,  impossible  to  read  this  patent  without  supposing  the 
patentee  to  claim  the  merit  of  having  invented  some  new  or  improved  method 
either  of  organ  or  process  of  preparing,  or  at  least  of  drying  this  old  and  well 
known  article.  Then,  has  the  patentee  by  bis  specification  shown  himself  to 
be  the  inventor  of  any  method  of  drying  or  preparing  this  well  known  artide? 
Eor  this  we  are  to  look  at  the  specification;  and  we  there  find  that  he  claims 
to  be  the  inventor,  not  of  a  method  of  drying  or  preparing  this  well  known 
article,  but  of  a  method  of  giving  to  it,  when  previously  prepared,  some  quali- 
ties which  it  did  not  possess  bef(^  or  which  it  possessed  only  in  a  very  slight 
degree ;  namely,  the  qualities  of  being  solable  in  water,  and  coloring  the  liquor 
in  which  it  shall  be  dissolved,  which  latter  is  the  object  in  view.  And  this  is 
to  be  effected  by  a  second  and  additional  process,  the  application  of  a  very 
^  high  degree  of  heat    We  think  the  invention  mentioned  in  this  specification 

so  entirely  difl'erent  fifom  that  mentioned  in  the  patent,  as  that  the  latter  Qf 
any  such  there  be)  remains  wholly  undesoibed  and  unspecified,  and  oonse- 
quenUy  that  the  issue  (respecting  the  sufficiency  of  the  spedfioation)  could  not 
be  found  for  the  defendant" 

80  in  the  case  of  Campion  y,  JBenfforif  (6  B.  Mo.  82,)  Lord  Chief  Justice  Dal- 
las said,  with  respect  to  the  specification  of  an  invention,  that  if  there  be  any 
departure  in  terms  fi^m  the  patent,  the  whole  is  void;  it  must  be  oommensa- 
rate  with  the  patent  itself.  And  in  the  same  case,  Mr.  Justice  Burrough  said, 
that  it  is  clear  that  the  specification  must  cover  and  support  the  patent 

Where  a  patent  fbr  an  improvement  on  looms  set  forth,  as  the  invsotion 
daimed,  *'  The  communication  of  motion  firom  the  reed  to  the  yam*beam,  in 
the  connection  of  the  one  with  the  other,  which  is  produced  as  foUowi^"  de> 
scribmg  the  moda  It  was  held,  that  the  invention  was  limited  to  the  spedflo 
machinery  and  mode  of  communicating  the  motion,  fta,  spedaUy  described  in 
the  specification.  If  it  were  otherwise  construed,  as  including  aU  modes  of 
communicating  the  motion,  Ac.,  it  would  be  utterly  void,  as  being  aa  attempt 
to  patent  an  abstract  principle,  or  for  all  possible  and  practical  modes  of  com- 
munication  of  motion  whatsoever,  though  invented  by  otheis,  and  substan- 
tially different  fimn  the  mode  stated  in  the  patent  Sione  v.  Sprague,  1  Story's 
C.  G.  B.  270. 

In  the  present  case,  the  patent  and  specification  dauned  ibr  the  patentee,  as 
his  invention,  the  cutting  of  ice  of  a  unifonn  sise,  by  means  of  an  appanttus 
worked  by  any  other  power  than  human.  It  claimed  also,  not  only  the  inven- 
tion of  this  art^  but  also  the  particular  method  of  the  application  of  the  princi- 
ple stated  in  the  speoiflcatkm,  which  was  by  two  machines  described  therein 
oalled  the  saw  and  the  cutter.  It  was  held  by  the  court,  that  the  specification 
so  £tf  as  it  claimed  the  art  of  cutting  ice  by  means  of  an  apparatus  woriced  by 
any  other  power  than  human,  was  the  claim  of  an  abstract  principle,  and  void, 
but  so  far  as  it  claimed  the  two  machines  described  in  tiie  spedflcation,  it 
might  be  good,  if  a  disdidmer  weremade  of  the  other  parts,  according  to  the 
patent  act  of  1837,  ch«  45,  sec.  7  and  sec  9,  within  a  reasonable  time,  and 
before  the  suit  was  brought  But  a  disclaimer,  after  the  suit  brought,  would 
not  be  sufficient  to  entitle  the  party  to  a  perpetual  injunction  in  equity,  what- 
ever might  be  his  right  to  maintain  a  suit  at  law  on  the  patent  Wyeffi  v. 
^txme,  1  Story's  a  C.  R.  73. 
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rention  of  mixing  silk  and  ootton  thread  upon  a  frame ;  it  Infringement 
was  proved  that  silk  and  cotton  thread  had  been  mixed     ^* 
npon  the  same  frame  prior  to  the  patent  although  too  coarse 
for  laoe.    The  patent  not  being  for  any  particular  mode  of 
mixing,  but  for  making  lace  of  sUk  and  cotton  thread  mixed, 
was  declared  void.(a) 

In  a  case  before  Lord  Ellenborough,  upon  a  scire  facicLa  to 
repeal  a  patent  for  a  manu&cture  of  hair  brushes,  it  appear- 
ed that  they  were  described  in  the  patent  as  tapering  brushes ; 
but  the  specification  merely  directed  a  mode  of  manufiicture 
by  which  the  bristles  would  be  of  unequal  lengths.  His 
lordship  considering  the  description  defective,  a  verdict  was 
found  for  the  crown,  and  the  court  of  king's  bench  afterwards 
refused  a  rule  nisi  for  a  new  trial.(J)[l] 

(a)  iZsxy.ilfe,  11  East,  109,  il 

(d)  Itex  y.  Metcalfe,  2  Stark.  N.  P.  0.  249. 

[1]  In  the  case  cited  in  the  text,  it  was  contended  ibr  the  defendant^  that 
the  description  was  sufficient,  as  each  tuft  of  hairs  oonverg^  to  a  point,  and 
the  brushes  were  known  in  the  trade  by  the  description  of  tapering  brushes. 
Lord  EUenborough  said :  "  If  the  word  tapering  be  used  in  its  general  sense, 
the  description  is  defective;  there  is  no  converging  to  a  point  If  the  term 
has  had  a  different  meaning  annexed  to  it  by  the  usage  of  trade,  it  may  be 
'received  in  its  perverted  sense.  At  present,  however,  I  cannot  hold  out  any 
prospect  that  the  difficulty  arising  from  the  grammatical  construction  can  be 
removed.*'  The  defendant  having  failed  to  give  any  evidence  to  remove  the 
difficulty,  Lord  EUenborough  advised  the  juiy  to  find  that  the  brush  was  not 
a  tapering,  but  only  an  unequal  brush,  and  there  was  a  verdict  for  the  cr0wn 
accordingly.  The  defendant  afterwards  moved  the  court  of  king's  bench  finr  a 
new  trial  on  this  point,  but  the  court  refused  even  to  grant  a  rule  nisi. 

In  the  case  oiFeUon  v.  Cfreavce,  (3  C.  A  P.  611,)  it  appeared  that  the  patent 
bad  been  obtained  for  an  invention  of  a  machine  for  sharpenipg  knives^  nuson^ 
sdssoni^  and  other  cutting  instruments.  The  machine  described  in  the  specifi- 
cation was  proved  to  be  useful  Ibr  sharpening  knives  but  would  not  do  for 
sharpening  scissors,  and  for  this  reason  Lord  Tenterden,  0.  J.,  held  that  the 
]^tent  was  void. 

So^  also,  in  the  case  of  Bainbridge  v,  Wigiey,  (Pari.  Rep.  1829,  p.  197,)  in 
which  it  appeared  that  the  patent  was  for  improvements  on  the  fiageolet  or 
English  flute.  In  the  specification  it  was  stated  that  by  the  improvements 
the  instrument  produced  notes  not  before  produced  on  the  old  instrument.  It 
also  appeared  in  evidence  that  the  invention  was  a  great  improvement,  but 
only  one  new  note  was  produced.  Lord  EUenborough,  G.  J.,  held  that  this 
was  iatal  to  the  patent,  the  consideration  on  which  it  was  granted  not  being 
truly  stated,  for  the  patentee  had  stated  that  by  his  improvement  he  had 
given  new  notes,  when  in  fact  he  had  given  but  one  new  note.  Sed  vide 
Nidseb  y.  Eaalam^  8  Jur.  474. 

It  is  to  be  observed  that  in  each  of  the  cases  of  R,  y.  MetccUfe^  2  Stark.  B, 
249,  FelUm  y.  Greaves,  3  C.  &  P.  611,  and  Bainbridge  v.  Wightyi  Pari.  Bep. 
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InfringfOflMnt 
ot  paifeentfl. 
Term  may  be 
used  in  a  dif- 
ferent sense 
firom  its  ordi- 
nary one,  if 
agreeable  to 
the  usage  of 
the  trade. 


Lord  Ellenborough  in  this  case  seemed  to  be  of  opinion; 
that  if  a  term  has  had  a  meaning  different  from  the  ordinary 

1839,  p.  197,  just  cited,  the  patentee  had  made  a  fidse  representation  to  tiia 
crown  respecting  his  inyention,  and  that  ia]se  representation  ayoided  the 
patent 

In  the  case  of  Sanders  y.  Aston^  3  B.  &  Ad.  881,  it  appeared  that  the  patent 
was  Ibr  "improyements  in  oonstnicting  or  making  buttons."  The  specification 
claimed  the  inyention  to  be  an  improyement  (upon  a  prior  invention  of  the 
plaintlQs)  bj  substituting  flexible  for  metal  shanks  to  buttons.  The  substitutioa 
of  flexible  for  metal  shanks,  however,  was  not  new,  and  therefore  not  sufficient 
to  support  the  patent  The  speciflcation  described  the  application  of  a  toothed 
collet  hi  the  production  of  the  flexible  shanks  in  a  particular  way,  which  was 
new;  but  it  did  not  anywhere  appear  m  the  spedfication  that  the  patentee 
relied  upon  the  ooUet  as  a  material  part  of  his  invention,  and  there  were  other 
modes  in  which  the  object  of  the  inyention  could  be  accomplished.  The  court 
of  king's  bench  held  that  as  the  patentee  had  not  claimed  the  use  of  the  parti- 
cular mode  of  substituting  the  flexible  shank  by  means  of  the  toothed  collet, 
the  patent  was  void. 

So  in  the  case  of  The  King  y.  Cutkr,  1  Stark.  B.  364,  it  appeared  that  tiie 
defendant's  patent,  (of  January,  1815)  was  for  an  inyention  of  "improvements 
applicable  to  fire-places,  stoves,"  &q.    It  appeared  also,  fix>m  the  specification, 
tiiat  the  invention  consisted  of  a  new  mode  of  feeding  the  fire  in  a  grate  by  a 
supply  of  fiiel  from  below,  instead  of  from  above  in  the  usual  way.    The  coals 
intended  to  be  consumed  in  the  course  of  the  day  were  to  be  deposited  in  a 
cfhamber  beneath  the  grate  so  placed  that  the  higher  surface  of  the  chamber 
was  to  be  on  a  level  with  the  lower  surface  of  the  grate.    The  fire  being  after- 
wards lighted  in  the  grate,  as  the  coals  in  the  grate  were  gradually  consumed, 
their  place  was  to  be  supplied  by  winding  up  the  coals  from  the  chamber  by 
means  of  a  rack  and  pinion.    The  coals,  as  long  as  they  remained  in  the  box 
were  unignited,  the  air  being  excluded  fi*om  below,  and  they  did  not  become 
ignHed  until,  by  being  wound  up  into  the  grate,  they  had  been  brought  into 
contact  with  the  coals  previously  ignited,  and  exposed  to  the  access  of  the  air. 
The  defendant  in  his  specification  summed  up  his  claim  thus :  "  My  invention, 
consists  in  this,  that  the  fuel  necessary  for  supplying  the  fire  shall  be  mtro- 
duoed  at  the  lower  part  of  the  grate  in  a  perpendicular  or  in  an  oblique  dire<^ 
tion.  As  to  the  manner  of  performing  it,  it  is  set  forth  in  the  annexed  descrifh 
tions  and  drawings.*'  Before  the  date  of  the  patent,  a  grate  had  been  made  Ibr 
cooking,  which  was  f^imished  with  a  door;  when  this  door  was  open,  the  grate 
in  no  respect  diflered  from  an  ordmary  one,  but  when  the  door  was  shot^  no 
part  of  the  grate  was  visible  except  a  few  of  the  highest  bars;  and  the  whole 
of  the  grate  haying  been  filled  with  coals,  and  tlie  coals  within  the  bars  above 
the  door  having  been  lighted,  the  coals  in  the  lower  part  of  the  grate  were 
carried  up  for  the  purpose  of  supplying  tl.d  consumption  above  by  means  of  a 
radc  and  pinion,  at  the  discretion  of  the  cook.    The  principle  of  this  grate^  H 
was  contended  was  precisely  the  same  with  that  for  which  the  patent  was 
clauned ;  the  lower  part  of  the  grate  when  the  door  was  shut  being  in  effect  a 
eloeed  chamber  to  which  the  air  had  no  access,  and  the  coals  being  gradually 
wound  up  from  this  chamber  so  as  to  afford  a  supply  to  the  fire  above.    The 
same  principle  had  been  applied  to  a  common  grate  long  before  the  date  of  the 
patent    It  was  contended  for  the  defendant  that  bis  invention  went  beyond 
that  exliibited  in  these  grates ;  in  the  latter  there  was  no  fresh  mtroductioQ  of 
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.seDfleaBAexed  to  it  by  die  usage  of  txade,  it  may  be  i«odyed  infringera^nt 
in  its  perverted  sense.  ^  ^ 

A  patentee,  in  order  to  entitle  himself  to  the  benefit  of  his  SpecWottton 
-patent,  should  specify  his  invention  in  such  a  way,  thafe  oiheis  dear  if  hiteiiw 
may  be  able  to  collect  from  it  the  mode  of  making  the  ar-  «>We  to  per- 
tide  for  which  it  is  granted.     The  clearness  of  the  specifica-  sant  with  the 
tion  must  be  according  to  the  subject-matter  of  the  invention:  "»y«ot 
it  is  addressed  to  persons  in  the  profession,  having  skill  in 
the  subject,  not  to  men  of  ignorance.    But  it  must  be  such 
that  mechanical  men  of  common  understanding  can  compre- 
hend it,  so  that  they  may  -be  able  to  make  the  article  by  the 
specification,  without  *any  experiments  or  any  new  inventions 
or  additions  of  their  own.(a)[l] 

(a)  ArhorigTU  v.  NighUngale^  Dav.  on  Patents,  56. 

ftiel  into  the  grate,  so  as  to  give  a  perpetual  supply,  there  was  nothing  more 
than  a  means  of  contracting  or  compressing  coals  already  within  the  grate 
which  ooold  not  be  done  without  gradually  diminishing  the  size  of  the  grate 
itself  Aooordiog  to  the  defendant's  construction,  on  the  contrary  the  chamber 
was  independent  of  the  grate,  placed  below  it^  and  the  f\iel  was  gradually 
wound  up  firom  the  chamber,  without  at  all  contracting  the  size  of  the  grate 
itself  Lord  KDenborough,  C.  J.,  was  of  opinion  that  "The  principle  on  which 
the  two  grates  were  constructed  was  identical  with  that  described  in  the  terms 
of  the  specification,  which  was  for  a  mode  of  supplying  fuel  from  below,  wA 
there  was  nothing  predicated  in  the  specification  of  raising  the  fiiel  fl^m  bdlow 
the  grate ;  it  was  merely  for  elevating  a  supply  of  ftiel  from  below,  and^at  the 
defendant  had  confined  himself,  by  thus  summiog  up  the  extent  ofhis  inven- 
tion to  the  benefit  of  this  principle." 

[1]  By  the  third  section  of  the  act  of  February,  1T93,  the  8j?6cification  must 
contain  a  description  of  the  invention  and  of  the  manner  of  <ising,  a  process  of 
compounding  the  same,  in  such  fiill,  clear  and  exact  tpfms,  as  to  distinguish 
the  same  from  all  other  things  before  known,  and  to  enable  any  person  skilled 
in  the  art  or  science,  of  which  it  is  a  branch,  or  with  which  it  is  most  nearly 
connected,  to  make,  compound,  and  use  the  same.  And  in  case  of  a  machine, 
the  inventor  shall  fully  explam  the  principle,  sad  the  several  modes  in  which 
he  has  contemplated  its  application,  by  wMch  it  may  be  distinguished  from 
other  inventions,  and  shall  accompany  the  same  with  drawings  and  written 
leltonoefl,  where  the  nature  of  the  case  will  admit,  and  of  the  composition  of 
nuttter,  where  the  invention  is  of  a  ooAipoeition  of  matter ;  and  shall  also  de- 
liver a  model  of  the  machine,  if  the  secretary  shall  deem  it  necessary,  the 
patentee  most  describe  in  his  specification  with  reasonable  certainty,  in  ^at 
his  invention  consists,  otherwise  it  will  be  void  for  ambiguity.  LouxU  v.  Lewis, 
1  Mason,  182.  But  if  the  invention  is  definitely  described  in  the  patent  and 
■pecification,  so  as  to  distinguish  it  from  other  inventions  before  known  the 
patent  is  good,  although  it  does  not  describe  the  invention  in  such  full,  clear 
«Dd  exact  terms,  that  a  person  skilled  in  the  art  or  science  of  which  it  is  a 
branch,  could  oonstmct  or  make  the  thing,  unless  such  defective  description  or 
concealment  was  with  intent  to  deceive  the  public.  Whittemore  v.  Outter,  1 
GaHis.  429.    lawa  v.  LmviSj  1  Masoo,  1S2.     Cfray  v.  JamtSj  1  Peters,  894L 
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isifringement    trusses,  it  appeared  that  the  patentee,  in  tempering  the  steel, 
patents.      r^bb^  it  ^ith  tallow,  which  was  of  some  use  in  the  op^a- 

ara  described  in  the  patent  with  sufficient  deamees,  to  enable  a  eddUU  me- 
chanic to  oonstnict  a  machine  thereby.  In  deciding  this  questiDn  the  jiuy 
should  give  a  Uberal  common  sense  construction  to  the  directions  contained  in 
spedflcation.  3.  That  so  much  of  the  patent  as  relates  to  the  face  of  the 
mould-board  is  not  violated,  unless  the  same  circular  lines  are  adopted,  as  are 
described  in  the  specification;  but  if  the  imitation  be  so  nearly  exact,  as  to 
satisfy  the  juiy  that  a  copy  of  the  model  was  intended,  and  to  make  some 
almost  imperceptible  variation,  for  the  purpose  of  evading  the  right  of  the  p»> 
tentee,  this  may  be  considered  as  a  fraud  on  the  law,  and  sudli  a  slight  variation 
may  be  disregarded.  4.  That  a  particular  description  of  the  mould-boards 
formerly  in  use  is  not  necessary  to  give  validity  to  the  patent:  a  reference  to 
them  in  general  terms  which  are  not  untrue,  or  a  reference  to  a  particular 
mould-board  generally  known,  accompanied  by  such  an  intelligible  deecriptioa 
of  what  is  new,  as  wiU  enable  a  workman  to  distinguish  it  from  the  old  is 
sufficient.  6.  That  although  the  act  of  congress  declares,  'Hhat  simply  dianging 
the  form  or  proportion  of  a  thing,  shall  not  be  deemed  a  discovery,"  yet,  when 
the  change  of  the  form  or  proportion  produces  a  new  effect  of  which  the  jury 
must  judge,  it  is  not  simply  a  chmge  of  form  or  proportion,  and  does  not  come 
within  the  inhibitions  of  the  statute.  Xkivis  v.  JPa2m«r,  2  Brockenb.  C.  0.  R. 
298. 

intention  of  the  leg^islature  was  not  to  allow  any  defect  or  concealment  In  a 
specification  to  avoid  the  patent,  unless  it  arose  from  an  intention  to  deceive 
the  public.  In  the  case  of  Park  v.  Litde  in  Wood^  3  Wash.  C.  G.  Bep.  196» 
Judge  Washington,  in  charging  the  jury  in  the  circuit  court  of  the  United 
States  for  Pennsylvania,  said,  that  the  matters  not  disclosed  must  appear  to 
have  been  oonoealed  for  the  purpose  of  deceiving  ^  pubUCf  in  order  to  invalidate 
the  patent  This  doctrine  however,  was  subsequently  abandoned,  and  the 
English  doctrine  adopted,  that  a  defect  in  the  specification  fix>m  want  of  com- 
pliance  with  the  requisitions  of  the  third  section  of  the  act  of  1793,  rendered 
the  patent  void ;  but  that,  if  the  defect  arose  from  mistake,  a  new  patent  oould 
be  taken  out  for  the  unexpired  part  of  the  term. 

In  confirmation  of  the  construction  thus  given  to  the  patent  law  of  1793,  the 
fifth  section  of  the  additional  law  of  1832  was  passed,  by  which  it  is  enacted 
that  "  whenever  any  patent  shall  be  invalid  or  inoperative,  by  reason  that  any 
of  the  terms  and  conditions  prescribed  in  the  third  section  in  the  said  act  (of 
1793)  have  not,  by  inadvertence,  accident  or  mistake,  and  without  any  fraudu- 
lent or  deceptive  intention,  been  complied  with  on  the  part  of  the  said  inventor, 
it  shall  be  lawful  for  the  secretary  of  state,  upon  the  surrender  to  him  of  sudli 
patent,  to  cause  a  new  one  to  be  granted  to  the  said  inventor,  for  the  same  in- 
vention, for  the  residue  of  the  period  then  unexpired,  for  which  the  original 
patent  was  granted,  upon  his  compliance  with  the  terms  and  conditions  pre- 
scribed m  the  said  third  section  of  said  act" 

The  law  was  thus  put  upon  a  liberal  footing  m  respect  to  patentees,  and  the 
act  of  1836^  section  13,  makes  a  similar  provision.  It  provides,  that^  "when- 
ever any  patent  shall  be  inoperative  or  invalid,  by  reason  of  a  defective  or  in- 
sufficient description  or  specification,  or  by  reason  of  the  patentee  claiming  in 
his  specification,  as  his  own  invention,  more  than  he  had  or  shall  have  a  right 
todaimaanew;  iftheerror  has  or  shall  have  arisen  by  kiadverteiic7,aocideat 
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^011,  and  beeaxiae  this  was  omitted^  the  sfpecsification  was  held  infring«meiit 
▼oid.(o)     The  patent  of  Sir  R  Arkwright  was,  upon  the  °  ^  "^ 
ground  of  a  wilfdl  concealment  in  the  specification,  declared 
void  upon  2^sei]refacia$.{b)[S'] 

(a)  Liardet  y.  Johnson,  dt  1  T.  R.  608.    Bull,  N.  P.  76. 

(b)  Bex  Y.  Arkwright^  Day.  on  Patenta,  61. 

or  mistake,  and  without  anj  fraadolent  or  deoeptive  intention,  it  ahaU  be  law- 
ful for  the  ooxnmisBioneri  upon  the  surrender  to  him  of  such  patent,  and  the 
payment  of  the  fiuther  duty  of  fifteen  dollars,  to  oause  a  new  patent  to  be 
issued  to  the  aaid  inventor,  for  the  same  invention,  for  the  residue  of  the  period 
then  unexpired,  for  which  the  original  patent  was  granted,  in  aoordanoe  with 
the  patentee's  corrected  description  and  specification.  And  in  case  of  his  death 
cor  any  assignment  of  the  original  patent,  a  similar  right  shall  vcMst  in  his  exe- 
cutors, administrators  or  assigns.  And  the  patent  so  waived,  together  with 
the  corrected  description  and  specification,  shall  have  the  same  eflTect  and  ope- 
ration in  law,  on  the  trial  of  all  actions  hereafter,  for  causes  subsequently  ac- 
cruing, as  though  the  same  had  been  originally  filed  in  sudi  corrected  form, 
before  the  suing  out  of  the  original  patent" 

[3]  If  the  patentee  omits  or  conceals  any  material  part  of  the  invention,  or 
anything  which  he  knows  to  be  usefiil,  the  spedflcation  will  not  be  suffident 
Thus,  in  the  case  of  Liardet  v.  Johnaorif  (Buller,  N.  P.  76 ;  Dav.  P.  C.  156,) 
which  was  an  action  for  infringing  a  patent  for  steel  trusses^  the  patentee 
omitted  what  was  very  material  for  tempering  the  steel,  which  was  rubbing 
it  with  tallow.  And  because  this  was  omitted  the  spedflcation  was  held  to  be 
insufficient)  and  the  patent  was  avoided.  So  in  the  case  of  Neibon  v.  Buerfwd^ 
(1  Webs.  R  321,  322,)  Mr.  Baron  Parke  told  the  jury  that  if  they  thought  the 
patentee  knew  that  partitions  were  usefbl  (in  the  blowing  apparatus  which  he 
had  invented,)  and  omitted  to  state  that  in  the  specification,  that  would  make 
the  q>edfication  void.  His  lordship  also  said,  that  if  the  partitions  were  ne- 
oessaiy  to  make  the  apparatus  operate  benefidaliy,  in  that  case  the  patent 
would  be  void,  because  it  was  not  introduced  as  a  necessary  drcumstanoe  into 
the  spedflcation.  And  that  if  the  patentee  had  known  that  the  tubular  form 
(of  a  part  of  the  apparatus)  would  answer  best,  he  ought  to  have  introduce  it, 
and  the  spedflcation  would  have  been  bad  upon  the  ground  that  he  concealed 
the  best  mode  of  working  out  his  own  discovery.  The  case  of  Wood  v.  Zm« 
oier,  (Holty  N.  P.  0.  58,)  was  an  issue  out  of  chancery  to  try  the  validity  of  a 
patent  granted  to  Jacob  Zinck,  in  which  the  invention  was  described  as  a 
method  of  manufacturing  verdigris.  The  spedflcation  stated  it  to  be  pro- 
duced from  certain  proportions  of  granulated  copper  and  oil  of  vitriol,  boiled  a 
certain  time  in  a  copper  of  a  particular  construction  (which  was  described)  and 
afterwards  strained  off  and  mixed  with  a  solution  of  potash  or  soda.  It  ap- 
peared, however,  that  Zinck  was  accustomed  clandestinely  and  unobserved  by 
his  workmen  to  put  aquafortis  into  the  boiler,  by  means  of  which  the  copper 
was  dissolved  more  n^idly,  but  the  specification  did  not  mention  aquafortis  in 
any  way  whatever. 

Lord  Chief  Justice  Gibbs  said,  "  A  man  who  applies  for  a  patent,  and  pos- 
sesses a  mode  of  carrying  on  that  invention  in  the  most  beneficial  manner, 
must  disdose  the  means  of  producing  it  in  equal  perfection,  and  with  as  little 
expense  and  labor  as  it  oosts  the  inventor  himselC   The  price  that  he  pays  for 
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InlKngement 
of  patents. 
If  articles  un- 
necessarily in- 
troduced. 


If  articles  are  unnecessaxily  inserted  in  the  specification, 
with  an  intention  to  puzzle,  or  which  are  not  useftil  for  the 

hU  patent  is,  that  he  will  enable  the  public,  at  the  expiration  of  his  privilega, 
to  make  it  in  the  same  waj,  and  with  the  same  advimtagea.  If  anything  which 
gives  an  advantageous  operation  to  the  thing  invented  be  concealed,  the  speci- 
fication is  void.  Now,  though  the  specification  should  enable  a  person  to 
make  verdigris  substantially  as  good  without  aquafortis  as  with  it,  still,  in- 
asmuch as  it  would  be  made  with  more  labor  by  the  omission  of  aqualbrtia,  it 
is  a  prejudicial  concealment,  and  a  breach  of  the  terms  which  the  patentee 
makes  with  the  public."  And  the  jury  having  found  that  aquafortis  was  used 
by  the  inventor  as  an  ingredient  in  the  verdigris,  his  lordship  held  that  the 
patent  was  void. 

So  also  in  the  case  of  BoviU  v.  Mwyre,  pav.  P.  C.  401 ;  2  Ifarsh.  2X1,  S.  0.,) 
already  cited,  Lord  Chief  Justice  Gibbs  held,  that  if  at  the  time  when  the  pat- 
entee obtained  his  patent  he  was  apprized  of  a  more  beneficial  mode  of  work' 
ing  his  invention,  and  did  not  by  his  specification  communicate  it  to  the  public, 
that  would  be  a  fraudulent  concealment  from  the  public,  and  would  render  his 
patent  void.  And  his  lordship  told  the  jury,  that  if  they  thought  that  the 
patentee  had  studiously  kept  it  back  from  the  public,  in  order  that  he  might 
have  an  advantage  over  others,  that  would  be  a  suppression  that  would  avoid 
his  patent  In  the  case  of  Lewis  v.  Moarling,  (10  B.  &  0.  22 ;  1  Webs.  R.  496,) 
2£r.  Justice  Bayley  said,  that  if  a  patentee  suppresses  anything,  or  if  he  doea 
not  communicate  all  he  knows,  his  specification  is  bad. 

And  in  Morgan  v.  Seawcurd^  (1  Webs.  B.  182,)  Mr.  Baron  Alderaon  also  held, 
that  a  patentee  ought  to  give  to  the  public  all  the  knowledge  he  himself  has 
respecting  his  invention.  And  the  rule  that  a  patentee  must  give  the  public 
the  benefit  of  all  his  knowledge  respecting  his  invention,  has  been  carried  so 
fkr,  that  in  the  case  of  Crossky  v.  Beverley^  (9  B.  &  0.  63,)  it  was  laid  down 
that  he  must  give  to  the  public  all  improvements  which  he  may  invent  after 
obtaining  his  patent  and  before  the  enrolment  of  his  specification.  In  that  case 
the  invention  was  of  "an  improved  gas  apparatus,"  and  it  appeared  that  be- 
tween the  date  of  the  patent  and  the  specification,  the  patentee  invented  im* 
provements  in  the  apparatus  which  he  described  in  the  specification  as  part  of 
his  invention.  The  improvements  clearly  came  within  the  meaning  of  the  title 
contained  in  the  patent,  and  all  formed  part  of  the  same  apparatus,  the  effect 
being  in  fact  more  completely  to  carry  into  ofiect  the  object  which  the  patentee 
had  in  view  when  he  made  his  invention.  It  was  objected,  that  the  patent 
was  void  by  reason  of  the  patentee  having  inserted  improvements  in  his  sped- 
fioation  which  formed  no  part  of  the  invention  for  which  he  had  obtained  his 
patent  The  court  of  king's  bench,  however,  held,  that  the  insertion  of  these 
improvements  in  the  specification  not  only  did  not  render  the  patent  void,  but 
that  it  was  the  duty  of  the  patentee  to  communicate  them  to  the  publia  Lord 
Tenterden,  G.  J.  said,  in  giving  judgment,  "  I  do  not  see  myself  why  time  is 
allowed  to  prepare  the  specification,  except  upon  the  idea  that  the  person,  at 
the  time  he  took  out  his  patent^  has  not  brought  his  machine,  or  whatever  he 
has  invented,  to  that  degree  of  perfection  which  it  may  be  supposed  he  is 
capable  of  bringing  it  to,  and  therefore  he  is  allowed  further  time  to  do  it*' 
And  Mr.  Justice  Bayley  said,  "  I  think  it  is  most  beneficial  to  the  public  to  say, 
that  it  is  the  duty  of  the  inventor,  if,  between  the  period  of  taking  out  the 
patent  and  enrolling  the  specification,  he  makes  discoveries  which  will  enable 
it  better  to  effectuate  the  thing  for  which  the  patent  was  obtained,  not  onl/ 
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purpose  of  the  patent,  it  will  vitiate  it.(a)    Therefore,  where  infringement 
the  specification  directed  to  add  "  half  the  weight  of  aea  salt^  of  patents 

(a)  BmU  y.  Moore^  Day.  on  Patents,  398. 

that  be  ia  at  liberty  to  introduce  tbem  into  hia  patent,  but  that  it  is  his  bound" 
en  duty  so  to  do,  and  that  it  is  not  sufficient  for  hhn  to  communicate  to  the 
public  the  knowledge  which  he  had  at  the  time  he  obtained  the  patent,  but  he 
ought  to  communicate  to  the  public  the  knowledge  he  has  obtained  before  the 
spedflcation/'  So  also  in  the  case  of  Jones  y.  Beaton,  (11  Lon.  J.  G.  S. ;  Weba. 
P.  L.  13*7,)  Lord  Ohief  Justice  Tindal  held,  that  a  patentee  is  bound  to- 
giye  in  his  specification  the  most  improyed  state  of  his  inyention  up  to  the 
time  of  enrolling  his  specification. 

"  The  inyentions  for  which  Mr.  Arkwright  took  his  two  patents  for  spinning 
and  preparing,"  says  Mr.  Farey  in  a  note  to  the  case  of  Arkwright  in  the  ap* 
pendiz  to  the  report  of  the  committee  of  the  house  of  commons,  1829,  p.  185, 
"haye  proved  of  immense  yalue  to  the  nation;  they  are  uniyersally  em- 
ployed for  one  great  branch  of  cotton  spinning,  called  twist,  for  strong  hard 
cotton  thread,  and  still  remain  nearly  on  the  system  that  Mr.  Arkwright  hun- 
self  established  during  the  patents ;  also,  when  combined  with  the  preyious 
inyention  of  Hargraye's  spinning-jenny,  (which  was  done  some  years  afterwards 
by  Mr.  Crumpton,)  in  what  is  called  the  mule,  they  form  the  other  branch  of 
cotton  spinning  for  fine  and  soft  yam.  The  spinning  of  long  wool  and  flax, 
and  preparing  of  flax,  (after  the  st^^es  of  combing  and  heckling)  are  modifi' 
cations  of  Arkwright's  system ;  and  also  the  preparing  of  short  wool  for  wool- 
en doth,  the  spinning  thereof  being  done  by  "E^rgrav&s  jennies.  Of  the 
three  inyentors  of  spinning,  Hargraye,  Arkwright  and  Crumpton,  to  whom  the 
nation  has  owed  so  much,  the  first  was  persecuted  and  died  in  the  greatest 
poverty,  amidst  a  population  who  were  rising  to  opulence  by  his  means. 
Arkwright  possessed  a  yigor  of  mind  to  command,  control  and  instruct  work» 
ing  people,  far  beyond  the  talent  of  a  mere  artist  or  inyentor,  and  succeeded 
in  realiilng  a  princely  fortune  by  his  manufactory ;  but  hia  money  was  not 
gained  by  yirtue  of  his  myention ;  for  the  bulk  of  it  was  acquired  after  hia 
latent  was  set  aside ;  and  others  who  had  inyented  nothing,  but  merely  copied 
what  he  did,  made  immense  fortunes  by  spuming,  as  well  as  himselfi  Crump- 
ton, whose  combination  of  Hargraye's  and  Arkwright's  inyentions  in  the  mule, 
has  much  more  than  doubled  the  national  adyantages  conferred  by  his  prede. 
cessors,  was,  like  Hargraye,  ruined  in  his  drcumstances,  and  languished  in  , 
poyerty  during  a  long  life,  in  the  yery  town  which  had  grown  up  ftom.  insig- 
nificance to  wealthy  importance  by  the  practice  of  his  myention.  In  1812,  his 
case  reached  tiie  knowledge  of  parliament,  and  £5000  reward  was  giyen  him ; 
but  it  came  too  late  to  haye  the  eflfect  of  removing  the  established  impression^ 
that  an  inyentor  is  almost  certain  to  be  ruined,  eyen  if  his  inyention  succeeds} 
and  proves  ever  so  valuable  to  others. 

Where  a  deibct  in  the  specification  on  which  a  patent  has  issued,  arose  fix>m 
inadvertence  or  mistake,  and  without  any  finud  or  misconduct  on  the  part  of 
the  patentee,  the  secretary  of  state  has  authority  to  accept  a  surrender  of  the 
patent,  and  cancel  the  record  thereof;  whereupon  he  may  issue  a  new  patent, 
on  an  amended  spedflcation,  for  the  unexpired  part  of  the  fourteen  yeaars 
granted  under  the  first  patent     Grant  etalr.  Raynumd,  6  Peters,  318. 

The  great  object  and  intention  of  the  act  is  to  secure  to  the  public  the  ad- 
vantages to  be  derived  from  the  discoveries  of  individuals :  and  the  means  it 
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Infringement    oT  sal  gem,  *or  fossil  salt,  or  any  marine  salt,"  and  it  appear- 
of  patenta.       ^  ^^^^  ^  ^^^^:^  g^^„  ^^  ^  generic  term,  including  "  sal  gem" 

as  well  as  every  other  species  of  fossil  salt ;  and  that  "  sal 
gem"  was  the  only  one  which  could  be  applied  to  this  pur- 
pose, the  patent  was  held  void.(a)[I] 

(a)  Tumor  v.  Winin\  I  T.  R.  602. 

employs,  are  the  compensatioa  made  to  those  individuals  for  the  time  and  labor 
devoted  to  those  disoovenes,  by  the  exdusive  right  to  make  up  and  sell  the 
things  disoovered  for  a  limited  time.  That  which  gives  complete  effect  to  this 
object  and  intention,  by  employing  the  same  means  for  the  correction  of  inad- 
vertent error,  which  are  directed  in  the  first  instance,  cannot  be  a  departure 
from  the  spirit  and  character  of  the  act.    lb. 

Query  f  What  would  be  the  effect  of  a  second  patent  issued  after  an  innocent 
mistake  in  the  specification,  on  those  who,  skilled  in  the  art  for  which  it  was 
granted,  perceiving  the  variance  between  the  specifi.cations  and  the  machine, 
had  constructed,  sold  and  used  the  machine.    lb. 

The  defendant  in  the  circuit  court,  in  his  plea^  assigned  the  particular  defect 
supposed  to  exist  in  the  specification,  and  then  proceeded  to  answer,  in  the 
very  words  of  the  act,  that  it  does  not  contain  a  written  description  of  the 
pUuntiff 's  invention  and  improvement,  and  manner  of  using  it,  in  such  full, 
dear,  and  exact  tettns,  as  to  distinguish  the  same  firom  all  other  things  before 
known,  so  as  to  enable  any  person  skUled  in  the  art  to  make  and  use  the  same. 
The  plea  alleged,  in  the  ivords  of  the  act,  that  the  prerequisites  to  issuing  a 
patent,  had  not  been  oompUed  with.  The  plaintiffs  denied  the  Acts  alleged  in 
the  plea,  and  on  this  issue  w&s  joined.  At  the  trial,  the  counsel  for  the  defend- 
ants, after  the  evidence  was  doftod,  asked  the  court  to  instruct  the  jury,  that 
if  they  should  be  of  opinion  that  the  defendants  had  maintained  and  proved 
the  facts  alleged  in  their  pleas,  they  must  find  for  the  defendants.  The  oourt 
refused  this  instiniction,  and  instructed  the  jury  that  the  patent  would  not  be 
void  on  this  ground,  unless  such  defective  or  imperfect  specification  or  descrip- 
tion arose  from  design,  or  for  the  purpose  of  deceiving  the  public.  By  the 
supreme  court : — ^The  instruction  was  erroneous,  and  the  judgment  of  the  dr- 
cuit  court  ought  to  be  reversed.    lb, 

[1]  In  the  case  of  T?ie  King  v.  Arkvmght^  2£r.  Justice  Buller  said,  in  his 
charge  to  the  jury,  that  if  the  specification  in  any  part  of  it  was  materially 
false  or  defective,  the  patent  could  not  be  supported.  Dav.  P.  C.  106.  His 
lordship  also  hdd,  that  if  certain  things  mentioned  in  the  specification  were  of 
no  use,  and  merely  thrown  in  to  puzzle,  the  patent  was  void.    lb.  118. 

In  the  case  of  Turner  v.  WmhTf  (Jb.  151,  152,)  Mr.  Justice  Ashurst  said 
that  if  there  was  anything  in  the  spedfication  which  tended  to  mislead  the 
public,  or  if  the  process  aa  directed  by  the  specification  did  not  produce  that 
which  the  patent  professes  to  do,  the  patent  was  void.  And  in  the  same  case 
Mr.  Justice  Buller  said,  (lb.  154,)  that  if  the  patentee  could  only  make  the  pa- 
tent artide  with  two  or  three  of  the  ingredients  mentioned  in  the  specification, 
and  if  he  had  inserted  others  which  would  not  answer  the  purpose,  that  would 
avoid  the  patent  Orompion  v.  Ibboiton^  Ban.  &  Lloyd,  33,  dted  Hlndmarch 
on  Patent  Privileges,  p.  177.  The  same  law  was  laid  down  by  the  oourt  of 
queen's  bench,  in  the  case  of  Biekford  v.  Skewes.  1  Webs.  R.  218 ,-  1  Q.  B. 
938. 
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If  the  patentee  professes  in  the  specification  to  produce  infringement 
three  things,  and  fails  in  any  one,  the  patent  will  be  vitiat- 
ed.(a)[2] 

(a)  Ttamer  v.  Wwifer,  1  T.  R.  602. 

In  the  case  of  Lewis  v.  MarUng^  Lord  Teaterden,  G.  J.  said,  (lb.  495,)  that 
if  a  patentee  mentions  that  an  essential  ingredient  in  the  patent  article  which 
is  not  so,  nor  even  useful,  and  whereby  he  misleads  the  public,  his  patent 
might  be  void ;  and  indeed  there  can  be  little  doubt  that  it  would  be  so.  And 
is  the  same  case,  Mr.  Justice  Bayley  said,  (lb.  496,)  that  if  a  patentee  by  his 
specification  misleads  the  public^  his  specification  is  void.  So  if  he  says  that 
there  are  many  modes  of  doing  a  thing,  when  in  fact  one  only  will  do,  this 
wiU  avoid  the  patent 

In  the  case  of  NeObon  v.  Harford,  (I  Webs.  B.  295,)  Mr.  Baron  Parke  held 
at  nisi  prius  that  a  material  statement  in  the  specification  being  incorrect  or 
untrue  would  avoid  the  patent.  And  m  the  same  case,  (8  U,  AW.  806,)  the 
court  of  exchequer  held  that  a  specification  would  be  bad  which  contains  a 
false  statement  in  a  material  circumstance,  of  a  nature  that  if  literally  acted 
upon  by  a  competent  workman  would  mislead  him,  and  cause  the  experiment 
to  fail. 

In  the  case  of  Savory  v.  PticCf  (Ry.  &  Mo.  N.  P.  C.  1,)  it  appeared  that  th^ 
patent  was  for  an  invention  of  a  neutral  salt,  which  is  called  seidletz  powder. 
The  new  salt  or  medicine  was  composed  of  three  ingredients :  Ist,  Rochelle 
salts;  2nd,  carbonate  of  soda;  and  3rd,  tartaric  acid.  These  ingredients  were 
well  known  substances  before  the  date  of  the  patent,  but  the  patentee,  instead 
of  describing  them  by  any  of  their  known  names,  inserted  in  his  specification 
three  recipes,  numbered  1,  2,  and  3,  the  produce  of  which  respectively  were 
the  three  substances  already  mentioned.  The  specification  then  described  the 
modes  and  proportions  in  which  the  three  ingredients  produced  by  the  three 
recipes  were  to  be  mixed  together  in  order  to  produce  the  ''seidletz  powder;** 
and  it  was  proved  that  the  mixture  answered  the  purpooe  stated  by  the  pa- 
tentee. Lord  Chief  Justice  Abbott,  however,  held  that  the  patent  was  void, 
and  said,  "  It  Ls  the  duty  of  any  one  to  whom  a  patent  is  granted  to  point  out 
in  his  specification  the  plainest  and  most  easy  way  of  producing  that  for 
which  he  claims  a  monopoly;  and  to  make  the  public  acquainted  with  the 
mode  which  he  himself  adopts.  If  a  person  on  reading  the  specification  would 
be  led  to  suppose  a  laborious  process  necessary  to  the  production  of  any  one 
of  the  ingredients,  when  in  fact,  he  might  go  to  a  chemist's  shop  and  buy  the 
same  thing  as  a  separate  simple  part  of  the  compound,  the  public  are  misled. 
If  the  results  of  the  recipes,  or  of  any  one  of  them,  may  be  bought  in  shops, 
this  specification,  tending  to  make  people  believe  an  elaborate  process  essential 
to  the  invention,  cannot  be  supported."  Grompton  v.  Ihbotson^  Dan.  A  Lloyd, 
33,  cited  Hindmareh  on  Patent  Privileges,  p.  177. 

[2]  In  the  case  on  Bloxam's  patent  for  a  machine  for  making  paper,  the  patent 
was  held  to  be  void,  because  the  patentee  represented  that  his  machine  would 
do  what  in  fact  could  not  be  effected  by  it.  It  was  recited  in  the  letters  patent 
that  the  patentee  had  represented  to  the  king  that  he  was  in  possession  of  a 
Boachine  for  making  paper  in  single  sheets  without  seam  or  joining,  from  one 
to  twelve  feet  and  upwards  wide,  and  from  one  to  forty-five  feet  and  upwards 
in  length.  It  also  appeared  by  the  specification,  that  the  machine  then  in- 
Tented  was  80  ooDStruoted  as  to  be  capable  of  producing  paper  of  one  definite 
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Infringement       The  speoificatioii  must  also  be  such  as  to  enable  a  work- 
Si»dfiSktion    ™*^  *o  construct  the  article  to  the  extent  most  beneficial  with- 

must  point  oat 
the  most  dane- 
fidcU  mode  of    width  only,  and  that  in  order  to  vary  the  width  a  new  machine  was  required. 

making  the  By  the  subsequent  improyements,  however,  one  and  the  same  machine  became 
manufacture,  capable  of  producing  paper  of  .various  widths.  C-  J.  Abbot :  "  If  any  material 
part  of  the  representation  was  not  true,  the  consideration  has  fiuled  in  part^ 
and  the  grant  is  consequently  void,  and  a  defendant,  in  an  action  for  infiinging 
the  potent,  has  a  right  to  say  that  it  is  so.  Now  I  think  it  impossible  to  say 
that  bolh  width  and  length  are  not  important  parts  of  this  representation.  It 
may  be  that  if  the  representation  had  mentioned  length  only,  a  patent  would 
have  been  granted  for  the  invention,  which  (m  its  improved  state  at  least)  is 
eminently  usefhl,  in  a  very  important  manufacture,  as  saving  both  time  and 
labor  in  a  very  considerable  degree.  But  although  I  may  think  this  probable, 
I  am  not  at  liberty  to  pronounce  judicially  that  it  would  have  been  so.  I  must 
therefore  see  whether  the  representation  was  true.  It  has  been  contended,  in 
support  of  the  patent,  that  the  recital  does  not  import  that  paper  of  different 
widths  was  to  be  made  by  one  and  the  same  machine,  but  may  mean  only  that 
the  width  might  be  obtained  by  different  machines,  each  adapted  and  oon- 
«tructed  to  the  extent  required.  But  I  think  this  construction  of  the  recital 
cannot  be  allowed ;  for  it  is  a  different  thing  whether  a  manu&cturer  must 
supply  himself  with  several  different  machines,  or  with  one  only,  capable  alone 
of  accomplishing  all  the  purposes  to  be  obtained  by  many.  And  if  the  width 
is  not  to  be  considered  as  material,  the  length  cannot  be  so  considered,  and 
then  the  representation  will  only  be,  that  he  has  invented  machines,  by  the 
use  of  several  of  which,  paper  of  various  widths  and  lengths  may  be  made 
without  seam  or  joining.  And  this  will  be  at  variance  with  all  the  spedflca- 
tions,  which  plainly  show  that  whatever  was  done,  was  to  be  done  by  one  and 
the  same  machine.  Then  if  the  representation  be  (as  I  think  it  is)  that  paper 
of  various  widths  may  be  obtained  by  one  and  the  same  machine,  I  must  look 
to  the  evidence  to  discover  whether  the  patentee  was  possessed  of  a  machine, 
or  of  the  invention  of  a  machine,  capable  of  accomplishing  this  object  And, 
unfortunately,  the  evidenoe  shows  that  he  was  not  I  say  unfortunately,  be- 
cause it  is  to  be  lamented  tb«t  the  advantage  of  great  ingenuity,  labor,  anzietj 
and  expense,  should  be  lost  to  those  who  have  bestowed  them.  The  patentee 
was  at  the  time  possessed  of  one  machine,  and  one  only,  and  this  adapted  to 
one  degree  of  width,  and  one  degree  only.  And  he  was  not  then  posseesed  of 
any  method  by  which  different  degrees  of  width  might  be  manufactured  by  that 
machine  or  by  any  other.''    SooBom  v.  Eiaeej  6  Bam.  &  Cress.  169. 

We  have  ahneady  seen  that  mere  immaterial  mistakes^  (BuUer^s  N.  P.  75  ; 
Dav.  Pat  CSa&  433,)  or  unnecessary,  superfluous  descriptions  and  directifms, 
which  do  not  mislead  a  person  consulting  the  specification,  are  harmless  sur^ 
plusage.  But  where  supwfluous  processes  or  machinery  are  described  for  the 
purpose  of  misleading  the  person  consulting  the  speoiflcation,  and  preventing 
him  fix>m  getting  a  knowledge  of  the  process  or  machine  patented,  or  of  the 
best  mode  of  using  or  making  it,  this  will  vitiate  the  patent  Thus  a  patent 
for  a  process  for  making  seidletz  powders  was  held  to  be  void,  because  the  pa- 
tentee, in  his  specification,  gave  three  recipes  for  producing  three  different  sub- 
stances, of  which  he  directed  the  mixture  to  produce  the  seidlets  powder,  with- 
out disdofiing  that  these  three  substances  were  Boohelle  salts,  carbonate  of  soda, 
and  tartaric  add.  Abbott^  G.  J.  '*It  is  the  duty  of  any  one,  to  whom  »  pa- 
tent IB  granted,  to  point  ou^  in  his  spedficatioD,  the  plainest  and  most 
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in  the  knowledge  of  the  patentee  at  the  time:  "for  a  paten-  XnfHngement 
tee,"  as  observed  by  Lord  C.  J.  Gibbs,(a)  "  who  has  invented  **^P**^*^ 

(a)  BomB  7.  Moortf  cat  sapi 

way  of  producing  that  for  which  he  daimB  a  monopoly ;  and  to  make  the  pub- 
lic aoquainted  with  the  mode  which  he  himself  adopts.  If  a  person,  on  read- 
ing the  spedflcation,  would  be  led  to  suppose  a  laborious  process  necessary  to 
the  production  of  any  one  of  the  ingredients,  when,  in  fact,  he  might  go  to  a 
chemist's  shop  and  buy  the  same  thing  as  a  separate,  simple  part  of  the  com* 
pound,  the  public  are  misled.  If  the  results  of  the  recipes,  or  any  one  of  them, 
may  be  bou^t  in  the  shops,  this  specification,  tending  to  make  people  belieye 
an  elaborate  process  essential  to  the  mvention,  cannot  be  supported."  Savory 
r.  Friee,  I  Ryan  &  Moody,  1.    (PhilUpe  on  Patents,  p.  243-47.) 

The  patentee  must  not,  in  the  specification,  daim  more  than  is  granted  by 
the  patent,  or  more  than  he  is  &irly  entitled  to ;  and  if  he  attempts  to  appro- 
priate more  to  himself  than  he  is  actually  entitled  to,  the  grant  of  privilege 
contained  in  the  patent  will  be  wholly  void. 

Thus  in  the  case  of  JSiU  v.  Thompwnf  (3  Her.  622,)  Lord  Eldon,  L.  0.,  said 
that  the  specification  must  not  attempt  to  cover  more  than  that  whidi  is  the 
only  proper  subject  ibr  the  protection  of  a  patent '  And  his  lordship  said,  that 
he  was  compelled  to  add,  that  if  a  patentee  seeks  by  his  specification  any  more 
than  he  is  strictly  entitled  to,  his  patent  is  thereby  rendered  inefiectual,  even 
to  the  extent  to  which  he  would  be  otherwise  fiurly  entitled. 

In  the  case  of  The  King  v.  Elsee^  (Dav.  P.  C.  144,)  the  patent  was  for  a  new 
mvented  manufacture  of  lace  called  French  or  ground  lace.  The  spedflcation 
went  generally  to  the  invention  of  mixing  silk  and  cotton  thread  upon  the 
ftame.  On  the  part  of  the  prosecutor  it  was  dearly  shown  that,  prior  to  the 
patent,  silk  and  cotton  thread  had  been  used  together,  and  intermixed  upon 
the  same  finame,  and  the  defendants  counsel  acknowledged  the  fiict;  but  said 
he  could  prove  dearly  that  the  former  method  of  usmg  the  silk  and  cotton 
thread  was  quite  inadequate  to  the  purpose  of  making  lace,  on  account  of  its 
coarseness,  and  that  the  defendant  alone  had  invented  the  method  of  inter- 
mingling them,  so  as  to  unite  strength  with  firmness.  Mr.  Justice  Buller  said : 
*'  It  will  be  to  no  purpose.  The  patent  daimb  the  exdusive  liberty  of  making 
lace  composed  of  silk  and  cotton  thread  mixed,  not  of  any  particular  mode  of 
mixing  it,  and  therefore,  as  it  has  been  dearly  proved  and  admitted  that  silk 
and  cotton  thread  were  before  mixed  on  the  same  fi«me  for  lace  in  some  mode 
or  other,  the  patent  is  dearly  void,  and  the  jury  must  find  for  the  crown." 
And  a  verdict  was  given  for  the  crown  accordingly. 

So  in  the  case  of  Minlar  v.  Mower^  (6  A.  and  E.  735,)  the  court  of  queen's 
bench  held  the  patent  to  be  void,  because  the  specification  daimed  more  than 
the  patentee  had  invented,  and  would  have  iududed  something  which  was 
known  before  the  date  of  the  patent 

In  JtMop^B  coiCt  (Bav.  P.  C.  203,)  the  patent  was  held  to  be  void,  because  it 
extended  to  the  whole  watch,  and  the  invention  was  of  a  particular  movement 
only.  And  in  BouUon  v.  Bull,  (ib.)  Mr.  Justice  Buller  said,  that  when  a  patent 
is  taken  for  an  improvement  only,  the  public  have  a  right  to  purchase  that 
improvement  by  itself)  without  being  incumbered  with  other  things.  So  in 
the  case  of  Loah  v.  Haguej  (1  Webs.  R.  206,)  Lord  Abinger,  G.  B.,  said,  a  man 
can  always  take  out  a  patent  for  a  new  improvement,  but  when  he  makes  his 
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Infringement    a  machine  usefiil  to  the  puldic^  and  can  construct  it  in  one 
of  patents.       ^^^  *more  extensive  in  its  benefit  than  another,  and  states 

specification,  he  must  take  care  that  he  does  not  put  among  his  improyements 
that  which  another  man  had  before  made,  or  had  got  a  patent  for. 

In  the  case  of  Buddourt  y.  Grimahaw,  (Day.  P.  C.  219,)  Lord  Bllenbopough, 
0.  J.,  said,  that  if  a  patentee  in  his  specification  oyersteps  his  right  and  appro- 
priates more  than  is  his  own,  he  cannot  ayail  himself  of  it  And  if  he  states 
that  which  of  itself  is  not  new,  but  old  and  known  to  the  world,  though  it 
was  unnecessary  for  him  to  do  so,  yet  haying  done  so,  he  has  oyerstepped  hia 
right,  and  has  included  in  his  patent  that  which  is  not  his  inyention,  and  his 
patent  would  be  yoid. 

In  the  case  of  Gampion  y.  Senyon,  (6  B.  Mo.  71,)  the  court  of  common  pleas 
held  the  plaintiff's  patent  to  be  yoid,  because  it  had  been  taken  out  for  more 
than  he  had  inyented  or  discoyered. 

In  the  case  of  BoviU  r.  Moore^  Lord  Chief  Justice  Gibbs  laid  it  down,  (Day. 
P.  0.  398,)  that  if  the  patentee  in  his  specification  had  exceeded  the  limits  of 
what  he  had  inyented,  and  of  which  he  was  entitled  to  the  sole  priyilege, 
though  in  other  respects  there  might  be  no  objection  to  his  patent,  that  would 
oyerturn  it,  for  he  would  not  then  haye  registered  (enrolled)  a  specification  of 
his  inyention,  it  would  be  irregpilar  in  haying  exceeded  the  limits  of  the  inyen- 
tion. And  his  lordship  afterwards  said,  that  if  the  patentee  had,  in  his  speci- 
fication, asserted  to  himself  a  larger  extent  of  inyention  than  belonged  to  him, 
if  he  stated  to  himself  to  haye  inyented  that  which  was  well  known  before, 
then  the  specification  would  be  bad,  because  it  would  affect  to  giye  him, 
through  the  means  of  the  patent,  a  larger  priyilege  than  could  legaUy  be 
granted  to  him.  In  this  case  the  inyention  was  stated  to  be  of  a  machine  or 
machines  for  manu&cturing  lace,  and  the  specification  described  the  whole 
machine,  without  pointing  out  any  particular  part  or  parts  of  it,  as  the  inyen- 
tion of  the  patentee.  And  the  lord  chief  justice  held,  (ib.  413,)  that  if  a 
oombination  of  a  certain  nimiber  of  the  parts  of  the  machine  up  to  a  given 
point  had  existed  before  the  date  of  the  patent,  and  if  the  patentee's  inyention 
sprung  from  that  point,  and  added  other  combinations  to  it,  then  the  specifica- 
tions stating  the  whole  machine  as  his  inyention  was  bad.  And  his  lordship 
left  it  to  the  jury  to  say  whether  they  thought  the  patentee  had  in  his  specifi- 
eation  described  an  inyention  to  a  greater  extent  than  the  proof  went  to  es- 
tablish. And  his  lordship  said,  in  answer  to  an  obseryation  by  a  juryman,  that 
eyen  if  the  patentee  had  claimed  too  much  inadyertently,  and  not  fl^udulently, 
yet  he  must  answer  for  his  inadyertence.  The  jury  found  a  yerdict  for  the 
defendant,  and  upon  a  motion  for  a  new  trial,  the  court  of  common  pleas  ap- 
proyed  of  the  direction  giyen  to  the  jury  by  the  lord  chief  justice,  and  refiised 
to  grant  eyen  a  rule  nisi,    2  Marsh.  211. 

It  is  no  objection  to  a  specification,  howeyer,  that  the  patentee  has  deecribed 
in  it  improyements  which  he  has  made  between  the  date  of  the  patent  and  the 
date  of  the  specification.  And,  indeed,  it  seems  rather  to  be  the  patentee's 
duty  to  giye  the  public  the  flill  benefit  of  all  his  knowledge  respecting  the  in- 
yention at  the  time  when  he  specifies  it 

The  plalntifih,  in  the  circuit  court,  claimed  damages  for  the  infringement  of 
their  patent  for  "a  new  and  usefbl  improyement  in  the  construction  of  a  plough." 
The  daim  of  the  patentee  was  for  the  combination  of  certain  parts  of  the 
plough,  not  for  the  parts  separately.  The  circuit  court  chaiged  the  jury,  that 
unless  it  is  proyed  that  the  whole  combination  Is  substantially  used  in  the  de- 
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in  his  specification  only  that  mode  which  wonld  be  least  infringement 
beneficial,  reserving  to  himself  the  more  beneficial  mode  of  °  ^^^^^ 
practising  it,  although  he  will  have  so  fkr  answered  the  pa- 
tent as  to  describe  in  his  specification  a  machine  to  which  the 
patent  extends,  yet  wiU  not  have  satisfied  the  law,  by  not 
communicating  to  the  public  the  most  beneficial  mode  he 
was  then  possessed  of,  for  exercising  the  privilege  granted  to 
him."[l]     Mr  J.  Buller  also,  in  the  above  case  of  Turner  v. 

fendanVs  ploaghfl^  it  is  not  a  -violation  of  the  plaintiff's  patent,  although  one 
or  more  of  the  parts  specified  in  the  letters  patent  may  be  nsed  in  combination 
by  the  defendant  The  plaintiffs,  by  their  specification  and  summing  up, 
treated  the  parts  described  as  essential  parts  of  their  combination,  for  the  pur- 
pose of  brace  and  draft;  and  the  use  of  either  alone  by  the  defendant,  would 
not  be  an  infringement  of  the  combination  patented.  J^otUy  v.  EuffgleSj  16 
Peters^  336. 

The  patent  is  for  a  combination,  and  the  improvement  consists  in  arranging 
different  portions  of  the  plough,  and  combining  them  together  in  the  manner 
stated  in  the  specificaticn,  fi>r  the  purpose  of  producing  a  certain  effect  None 
of  the  parts  referred  to  are  new,  and  none  are  claimed  as  new,  nor  is  any  por- 
tion of  the  combination  less  than  the  whole  claimed  ss  new,  or  stated  to  pro- 
duce any  given  result.  The  end  in  view  is  proposed  to  be  accomplished  by 
the  xmion  of  all,  arranged  and  combined  together  in  the  manner  described; 
and  this  combination,  composed  of  all  the  parts  mentioned  in  the  specification, 
and  arranged  with  reference  to  each  other,  and  to  other  parts  of  the  plough, 
in  the  manner  therein  described,  is  stated  to  be  the  improvement^  and  is  the 
thing  patented.  The  use  of  any  two  of  these  parts  only,  or  of  two  combined 
with  a  third,  which  is  substantially  different  in  the  form,  or  in  the  manner  of 
its  arrangement  and  connection  with  the  others,  is  therefore  not  the  thing  p»* 
tented ;  it  is  not  the  same  combination,  if  it  substantially  differs  from  it  in  any  * 

of  its  parts.    lb, 

[I]«It  is  indeed  absolutely  essential  for  the  protection  of  the  public,  that  this 
rule  should  be  adopted  and  acted  upon,  for  patentees  would  otherwise  be 
enabled  to  commit  great  frauds,  by  concealing  the  most  important  parts  of  their 
inventions. 

The  specification  must  therefore  describe  the  invention  according  to  the  best 
of  the  patentee's  knowledge. 

Thus  in  the  case  of  The  King  v.  ArkwriglUf  Dav.  P.  G.  106,  Mr.  Justice  Buller 
said,  that  a  specification  must  put  the  public  in  possession  of  the  invention  in 
as  ample  and  beneficial  a  way  as  the  patentee  himself  uses  it  So  in  the  case 
of  Turner  v.  WirUerj  ibid.  154^  the  same  learned  judge  said,  that  if  the  patentee 
makes  the  article  fka  which  the  patent  is  granted,  with  cheaper  materials  than 
those  which  he  has  enumerated  in  his  specification,  although  the  latter  will 
answer  the  purpose  equally  well,  the  patent  is  void  because  he  does  not  put  the 
pnblic  in  poesession  of  his  invention,  or  enable  them  to  derive  the  same  benefit 
which  he  does  himself. 

And  in  the  case  of  BaviUe  v.  Moore^  Bav.  P.  0.  400;  2  ICarsh.  211,  Lord 
Chief  Justice  Gibbs  said,  "There  is  another  consideration  respecting  the  speci- 
fication which  is  also  a  material  one,  and  that  is,  whether  the  patentee  has 
given  a  fnU  specification  of  his  invention,  not  only  one  that  will  enable  a  work- 
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In/Hngement     Winter,{a)  observed,  that  "  if  the  patentee  makes  the  article 
of  pirtants.      f^^  ^j^^j^  ^^^  p^^^^  ^  ^^^^^  ^^^  ^^^^^  materials  than 

(a)  1  T.  B.  602. 

man  to  construct  a  machine  answering  to  the  patent,  but  one  that  will  enable 
a  workman  to  oonstmct  a  machine  answerable  to  the  patent  to  the  extent 
most  beneficial  within  the  knowledge  of  the  patentee  at  the  time ;  for  a 
patentee  who  has  invented  a  machine  useful  to  the  public,  and  can  construct 
it  in  one  way  more  eztensiye  in  its  benefit  thi^  another,  and  states  in  his  spe- 
cification only  that  mode  which  would  be  least  benefidal,  reserving  to  himself 
the  more  beneficial  mode  of  practising  it,  although  he  will  have  9o  far  answered 
thei  patent  as  to  describe  in  his  specification  a  machine  to  which  the  patent 
extends ;  yet  he  will  not  have  satisfied  the  law  by  communicating  to  the  public 
the  most  beneficial  mode  he  was  then  possessed  offer  exercising  the  privilege 
granted  to  hinu" 

And  in  the  case  oT  Morgan  v.  Seaward^  1  Webs.  B.  1Y4,  Mr.  Baron  Alderaon 
said,  that  if  a  patentee  is  acquainted  with  any  particular  mode  by  which  his 
invention  may  be  most  conveniently  carried  into  efilsct,  he  ought  to  state  it  in 
his  specification. 

In  the  case  oTLoweU  v.  LewiSj  1  Mason's  Bep.  182,  Judge  Story  says:  **Th6 
laws  confer  an  exclusive  patent  right  on  the  inventor  of  anything  new  and 
usefiil,  as  an  encouragement  and  reward  for  his  ingenuity,  and  for  the  expense 
and  labor  attending  the  invention.    But  this  monopoly  is  granted  for  a  limited 
term  only,  at  the  expiration  of  which  the  invention  becomes  the  property  c^ 
the  publia    Unless,  therefore,  such  a  specification  was  made  as  would,  at  all 
events,  enable  other  persons  of  competent  skill,  to  construct  similar  machines!, 
the  advantage  to  the  public,  which  the  act  contemplates,  would  be  entirely 
lost,  and  its  principal  object  would  be  defeated.    It  is  not  necessary,  however, 
that  the  specification  should  contain  an  explanation  level  with  the  capacities 
of  every  person,  (which  would  perhaps,  be  impossible,)  but  in  tiie  language  of 
the  act  of  1793,  it  should  be  expressed  in  such  full,  clear  and  exact  t^ms, 
that  a  person  skilled  in  the  art  or  science  of  which  it  is  a  branch,  would  be 
enabled  to  construct  the  patented  invention."  * 

But  if  the  invention  is  definitely  described  in  the  patent  so  as  to  dlstingaish 
it  from  what  is  before  known,  the  patent  is  good,  although  the  specification 
does  not  describe  the  invention  in  such  fiill  and  exact  terms,  that  a  person 
skilled  in  the  art  and  science  of  ^^ch  it  is  a  branch,  would  construct  or  make 
the  thing  invented ;  unless  such  defective  description  or  concealment  were  with 
intent  to  deceive  the  public.     Cfray  v.  Osgood,  Peters'  0.  G.  B.  394. 

Patents  and  the  specifications  annexed  thereto,  should  be  construed  fairly 
and  liberally;  and  not  be  subjected  to  any  over  nice  or  critical  refinements. 
Ames  V.  Eoward,  I  Sumner's  C.  G.  R  48. 

Where  an  invention  is  so  loosely  and  inaccurately  described  in  the  specifi- 
cation, that  the  court  cannot  without  resorting  to  conjecture,  gather  what  it  is, 
then  the  patent  is  void ;  but  if  the  court  can  clearly  see  the  nature  and  extent 
of  the  daim,  however  imperfectly  or  inartifidally  it  may  be  expressed,  the  patent 
is  good.    lb. 

A  patent  contained  the  following  words,  descriptive  of  the  invention :  *'  I  do 
not  daim  Hie  filtering  .vats,  rollers,  wire  doth,  or  any  separate  parts  of  the 
above  descsribed  madiinery  or  apparatus^  as  my  invention ;  what  I  do  olaim  as 
new,  and  as  my  invention  ia  the  construction  and  uae  of  the  peooUar  cylinder 
above  described,  and  the  several  parts  thereof  in  combination  for  the  purpose 


INFBIKaEMBNT  OF  FATBHT8L  296—^ 

Utose  which  he  has  enumerated,  though  the  latter  will  an-  inftiBgwnent 
swer  the  purpose  equally  well,  the  patent  is  void,  because  he  ^'  ^^^^ 
does  not  put  the  public  in  possession  of  his  invention,  or 
enable  them  to  derive  the  same  benefit  which  he  himself 
doe8."[2] 

aforesaid.  Held,  fhat  it  ia  not  the  cylinder  alone  or  the  several  parts  which 
are  claimed,  per  «e,  but  they  are  claimed  in  their  actual  combination  with  the 
other  machinery  to  make  paper.    lb, 

[2]  In  an  action  for  the  infKngement  of  a  patent  right  for  prodadog  a  yellow 
color  for  painting  in  oil  or  water,  and  making  white  lead,  and  separating  the 
mineral  alkali  from  common  salt,  it  i^peared  that  the  specification  commenced 
as  follows:  "Take  any  quantity  of  lead  and  calcine  it,  or  minium,  or  rod  lead, 
litharge  lead,  ash  or  any  calx,  or  preparation  of  lead,  fit  for  the  purpose.**  At 
the  trial  it  was  objected  to  the  spedfication  that,  after  directing  that  the  lead 
should  be  calcined,  it  stated  that  minium  might  be  used,  which  would  not 
answer  the  purpose.  Neither  was  it  said  that  the  minium  should  be  caldned 
or  fhsed ;  but  if  minium  had  any  reference  to  the  preceding  words,  then  it  was 
to  be  calcined,  which  would  not  produce  the  effect,  fhsion  being  necessaiy. 
BuUer,  J.  said,  that  '*  it  was  not  pretended  by  any  of  the  plaintiff's  witnesses 
that  he  erer  made  use  of  minium.  And  it  was  proved  by  the  defendant's 
witnesses,  that  fh>m  the  spedfication  they  should  be  led  to  use  minium, 
because  minium  is  lead  aheady  calcined,  which  is  what  the  specification  directs 
in  the  first  instance.  But  minium  Mrill  not  answer  the  purpose.  Then  as  to 
fusion,  it  is  said  that  the  public  are  directed  by  the  words  of  the  specification, 
to  continue  the  heat  till  the  effect  is  produced;  which  must  necessarily  lead  to 
fitsion,  though  Aision  is  not  expressly  mentioned.  But  that  is  no  answer  to 
the  objection ;  for  the  spedfication  should  have  shown  by  what  degree  of  heat 
the  effect  was  to  be  produced.  Now  it  does  not  mention  ftision,  and  as  one  of 
the  witnesses  said,  in  order  to  produce  tlie  eflect,  you  must  go  out  of  the 
patent;  for  fusion  is  beyond  calcination,  and  in  some  sense  contrary  to  it ;  and 
by  mentioning  calcination  it  ahould  seem  that  fhsion  was  to  be  avoided.  He 
was  accordingly  of  opinion  that  on  this  ground  the  patent  was  void."  Ashurst^ 
J.  "  The  first  objection  to  the  spedfication  is  that  the  pubHo  are  directed  *  to 
take  any  quantity  of  lead  and  caldne  it,  or  minium  or  rod  lead ;'  from  whenoa 
it  is  inferred  that  caldning  is  only  to  be  applied  to  lead ;  I  confess,  if  (he  obje&> 
tion  had  rested  here,  I  should  have  entertained  some  doubt"  Ikamerr,  Winter^ 
1  T.  R.  602. 

The  same  spedfication  proceeded  as  follows:  To  any  giyen  quantity  of  the 
above-mentioned  materials,  add  half  the  weight  of  sea  salt,  with  a  suffident 
quantity  of  water  to  dissolve  it^  or  rode  salt,  or  sal  gem,  or  fossil  salt,  or  any 
marine  salt,  or  salt  water  proper  for  the  purpose.  It  was  objected  that  fossil 
salt  was  improperly  mentioned.  For  fossil  salt  is  a  generic  term,  induding  all 
mineral  salts,  only  one  of  which,  iol  gern^  would  answer  the  purpose ;  because 
that  alone  has  marine  add.  Asburst,  J.  "  I  understand  that  sal  gem  is  the 
only  one  which  can  be  applied  to  this  purpose ;  so  that  throwing  in  fossU  salt 
can  only  be  calculated  to  raise  doubts  and  mislead  the  publia  That  word  could 
not  have  been  added  with  any  good  view ;  it  must  produce  many  unnecessary 
experiments;  therefore,  in  tliat  respect  the  specification  is  not  so  accurate  as 
it  should  have  been."  The  patent  was  held  to  be  void.  Twmer  v.  Winter^  1 
i.  R.  602. 
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Infringement       If  the  patentee  state  in  the  specification  that  which  is  not 

^  ^    ^         new,  though  it  was  nnnecessary  for  him  to  do  *so,  he  has 

overstepped  his  right,  and  has  included  that  which  is  not  hia 

invention,  and  the  patent  will  be  void.(a)[l]    If  he  embraces 

(a)  Suddart  v.  Grmshaw,  cit  sup. 

In  the  same  case,  Buller,  J.  said,  that  "If  the  patentee  could  only  make  the 
color  with  two  or  three  of  the  ingredients  specified,  and  he  has  inserted  otheTs 
in  the  specification  which  will  not  answer  the  purpose,  that  will  avoid  the 
patent  If  the  patentee  makes  the  article  for  which  the  patent  is  granted,  with 
cheaper  materials  than  those  which  he  has  enumerated  in  the  specification, 
although  the  latter  will  answer  the  purpose  equally  well  the  patent  is  void, 
because  he  does  not  put  the  public  in  possession  of  his  invention,  or  enable 
them  to  derive  the  same  benefit  fix)m  it  which  he  himself  does."  Turner  v. 
Winter,  1  T.  R.  607. 

So  Mr.  Chief  Justice  Gibbs  says,  "  A  person  who  applies  for  a  patent,  and 
proposes  a  mode  of  carrying  on  the  invention  in  the  most  beneficial  manner, 
must  disclose  the  means  of  producing  It  in  equal  perfection,  and  with  as  little 
expense  and  labor  as  it  costs  the  inventor  himself.  The  price  that  he  pays  for 
his  patent  is,  that  he  will  enable  the  public,  at  the  expiration  of  his  privilege, 
to  make  it  in  the  same  way,  and  with  the  same  advantages.  If  anything  which 
gives  an  advantageous  operation  to  the  thing  invented  be  concealed  the  speci- 
fication is  void."     Wood  v.  Zimmer,  Holt's  N.  P.  C.  58. 

A  patent  was  gpranted  for  a  new  mode  of  making  verdigris.  The  patentee 
was  accustomed  during  the  process  of  the  manufacture  clandestinely  to  intro- 
duce aquafortis  into  the  boiler,  by  means  of  which  a  more  rapid,  solution  of  the 
copper  was  produced.  This  was  not  stated  in  the  specification.  Gibbs,  C.  J. 
('  Although  the  specification  should  enable  a  person  to  make  verdigris  substan- 
tially as  good  without  aqua  fortis  as  with  it;  still,  inasmuch  as  it  would  be 
made  with  more  labor  by  the  omission  of  aquafortis^  it  is  a  prejudicial  conceal- 
ment, and  a  breach  of  the  terms  which  the  patentee  makes  with  the  public 
•  If  it  is  proved  that  aqua  fortis  was  used  by  the  inventor  as  an  ingredient,  the 

patent  is  void.''    lb, 

[1]  On  this  subject,  Mr.  Phillips  (Tr.  on  Patents,  p.  268,  269,)  says;  "It  la 
a  general  rule  that  the  patentee  must  not  daim,  in  his  specification,  any  more 
than  he  has  invented,  and  that  by  claiming  too  much  his  patent  is  void.  And 
if  the  specification  contains  a  description  of  what  is  old  and  known  as  well  as 
what  is  new,  what  is  claimed  as  new  must  be  distinguished.  Dixon  v.  Mayor, 
Goxe's  Dig.  533.  The  form  of  making  this  distinction  is  unmaterial;  it  ia 
enough  that  it  plainly  appears  from  the  spedficaiion  and  patent^  what  is 
claimed  by  the  patentee  as  his  invention,  and  that  he  claims  nothing  more  than 
he  has  invented.  Mr.  Justice  Park  says,  any  ambiguity  may  be  avoided  by 
the  patentee's  disdaimmg  that  which  is  not  his  ovra  discovery."  Ckimpion  v. 
Benyon,  3  Brod.  &  Bmg.  6.  The  more  frequent  form,  however,  is  to  state  posi- 
tively what  the  patentee  does  claim,  saying  that  he  claims  only  such  and  sudi 
things.  In  other  cases  it  is  stated  both  negatively  what  he  does  not  claim, 
and  positively  what  he  docs  claim  as  his  invention.  It  is  sufficient  if  it  appear 
by  the  specification,  in  whatever  manner,  what  he  does  claim,  and  that  the 
claim  is  not  broader  than  the  invention. 

In  specifying  an  improvement  in  a  machine  it  is  often  necessary  to  describe 
the  whole  machine  as  it  operates  with  the  improvement,  in  order  to  make  tlie 


'within  his  invention  anything  which  was  a  part  of  a  prior  InMngemoni 
invention,  he  has  no  right  to  such  benefit.(a)    So  if  there  ^  ^  " 
existed,  at  the  time  of  taking  out  the  patent,  engines  of  which 
the  subject  of  the  patent  was  only  an  improvement,  the  pa- 
tent ought  to  be  only  for  the  improvement.(i) 

In  the  specification  of  a  patent  for  an  improved  instrument  it  ^^  ^  n«c««- 

Mffy  in  ft  BP6C1* 

is  essential  to  point  out  precisely  what  is  new  and  what  is  ncatioii  fbr  an 
old;  and  it  will  not  be  sufficient  to  describe  the  whole  machine^  SSSw?"*^ 
nniting  together  the  new  and  the  old  parts;  it  must  be 
described  as  a  new  application  of  a  new  invention  upon  an 

(a)  Buddari  t.  OrimthaWy  cit  supnL 

(&)  BtmU  V.  Moore^  cit.  sup.  -         ^ 

^1  *■  iiiiPiw  >^—    ■■■  iwm     ,  ■■!!■  ^»   ■^■■■i       ■■■wi«  ■■■^«  !■■  PI       ■■■■■■III  ^,m    I   ■■■ 

deflcription  intelligible,  and  enable  an  artist  to  construct  the  macfamei  as  the 
inventor  is  bound  to  do  in  his  description,  and  which,  if  he  fiuls  to  do,  he  lalls 
into  the  fault  of  obscurity.  On  the  other  hand,  if  the  whole  machine,  as  wall 
the  old  as  new  part,  be  thus  described,  it  is  requisite  to  distinguish  what  part 
the  patentee  claims,  since  if  this  does  not  satisfiMitorily  appear,  the  patent  will, 
as  we  have  seen,  be  void  for  ambiguity ;  or,  if  the  obvious  construction,  is  that 
he  claims  the  whole  machine  in  its  improved  state,  the  patent  will  be  void  by 
reason  of  the  patentee's  claiming  too  much. 

In  the  case  otLoweU  v.  Lewis^  1  Mason's  Bep.  189,  Judge  Story  says ;  "The 
patentee  is  clearly  not  entitled  to  include  in  his  patent  the  exdnstve  use  of 
any  machinery  already  known ;  and  if  he  does,  his  patent  will  be  broader  than 
his  invention,  and  consequently  void.  If  therefore  the  description  in  the 
patent  mixes  up  the  old  and  the  new,  and  docs  not  distinctly  ascertain  for 
which  in  particular  the  patent  is  claimed,  it  must  be  void ;  since  if  it  covers  the 
whole,  it  covers  too  much,  and  if  not  intended  to  cover  the  whole,  it  is  impos- 
sible for  the  court  to  say  what  in  particular  is  covered,  as  the  new  invention. 
The  language  of  the  st  1*793,  a  156,  s.  3,  is  decisive  on  this  point  It  is,  how- 
ever, sofficient  if  what  is  claimed  as  new  appear  with  reasonable  certainty  on 
the  face  of  the  patent,  either  expressly  or  by  necessary  implication.  Bat  h 
ought  to  appear  with  reasonable  certainty,  for  it  Is  not  to  be  left  to  minute 
referenoes  and  conjectures  from  what  was  previously  known  or  unknown ;  since 
the  question  is  not  what  was  before  known,  but  what  the  patentee  claims  as 
new ;  and  he  may  in  fact  claim  as  new  and  patentable  what  has  been  long 
used  by  the  pnblia" 

In  the  case  of  Moody  v.  Fiskey  2  Haaon's  Bep.  112,  Judge  Story  says :  "  Where 
the  patentee  claims  anything  as  his  own  invention  in  his  specification,  courts 
of  law  cannot  reject  the  claim ;  and  if  it  is  included  in  the  patent,  and  found 
not  to  be  new,  the  patent  is  void,  however  small  or  unimportant  such  asserted 
invention  may  be.  Where  lie  sums  up  the  particulars  of  his  invention,  and 
his  patent  covers  them,  he  is  confined  to  such  summary;  and  if  some  part, 
which  he  claims  in  Ins  summing  up  as  his  inventiou,  prove  not  to  be  in  fact 
his  invention,  he  cannot  be  permitted  to  sustain  his  patent  by  showing  that 
such  part  is  of  slight  value  or  importance  in  his  patent  His  patent  covers  it, 
and  if  it  be  not  new,  the  patent  must  be  void." 
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Infrtegwnent    old  mantifacture.(a)[2]    But  it  seems  that  the  distinction  will 
pAtento.      1^  sufficiently  made,  either  by  reference  to  the  former  speci- 

(a)  Tide  WOUanu  y.  BrocUe^  cit  Day.  on  Patents,  91. 

[2]  If  the  spedflcation  describes  more  than  the  inyention  itself,  it  must 
dearly  point  out  which  of  the  things  described  are  old  and  which  of  them  are 
new.  And  if  the  subject  of  the  patent  privilege  be  an  addition  to  or  an  improve- 
ment  upon,  an  old  machine  or  other  artide,  the  specification  must  not  describe 
the  whole  machine  or  artide  without  distinguishing  between  the  old  and  the 
new  parts.  For  the  proviso  in  the  patent  (Hindm.  Pat  Priy.  161-5,)  requires 
that  the  invention  shall  not  only  be  ascertained,  but  ascertained  with  particu- 
larity, and  it  is  impossible  to  contend  that  an  invention  is  so  ascertained  by  » 
spedfication,  if  it  describes  without  distinction  many  things  which  are  old,  as 
«  well  as  the  invention  itselfl 

Thus,  in  the  ease  of  WHliams  v.  BrocUe^  Day.  P.  0.  96,  97,  the  invention  was 
an  improvement  upon  an  old  stove,  but  in  tlie  specification  the  whole  stove 
was  described,  induding  both  the  old  and  the  new  parts,  without  describing 
the  invention  as  a  new  improvement  upon  an  old  thing,  and  it  was  held  that 
the  patent  was  therefore  void. 

In  the  case  of  Mankm  v.  JfonAm,  Ibid,  349,  Lord  Chief  Justice  Gibbs  said, 
tiiat  in  order  to  support  a  patent,  the  party  who  takes  it  out  must  show  that 
he  has  accurately  explained  the  nature  of  his  invention  in  his  specification, 
separating  that  which  is  new  firom  that  which  is  old. 

In  the  case  of  EiU  v.  mmtpaon,  3  Mer.  622,  Lord  Eldon,  L.  C,  said,  thai 
there  may  be  a  valid  patent  for  a  new  combinatioa  of  materials  previously  in 
use  for  the  same  purpose,  or  for  a  new  method  of  applying  such  materials. 
But  in  order  to  its  bdng  effectual,  the  spedfication  must  clearly  express  that 
it  Is  in  respect  of  sudi  new  combination  or  application,  and  of  that  only,  and 
oot  lay  daim  to  the  merit  of  original  inyention  in  the  use  of  the  materials. 

And.in  HiU  v.  Thompson,  8  Taunt  376 ;  2  B.  Mo.  448,  in  the  court  of  common 
pleas,  the  Lord  Chief  Justice  Dallas  said,  **Tbis,  like  every  other  patent,  must 
undoubtedly  stand  on  the  ground  of  improvement  or  discovery.  If  of  improve- 
ment, it  must  stand  on  the  ground  of  improvement  invented;  if  of  discovery, 
it  must  stand  on  the  ground  of  the  discovery  of  something  altogetlier  new ; 
and  the  patent  must  distinguish  and  adapt  itself  accordingly.  If  the  patent  be 
taken  out  for  discovery,  when  the  alleged  discovery  is  merely  an  addition  or 
improvement,  it  is  scarcely  necessary  to  observe  that  it  will  be  altogeth^ 
vdd." 

So  in  the  case  of  ifm^  v.  WeUa^  1  Webs.  IL  130,  the  invention  daimed  was 
the  application  of  self-adjusting  leverage  to  the  back  and  seat  of  a  chair,  and 
Mr.  Baron  Alderson  held,  that  if  any  self-adjusting  leverage  had  been,  before 
the  plaintiff's  patent,  applied  to  a  chair,  the  patent  would  be  void,  because 
the  spedfication,  by  describhig  self-adjusting  leverage,  generally  daimed  too 
much. 

In  the  case  of  Carpenter  v.  Smithy  Ibid,  632,  Lord  Abinger,  C.  B.,  Hud  it 
down  that  a  patentee  should  state  in  his  spedfication  what  he  daims  to  be 
new,  and  what  he  admits  to  be  old ;  for  if  the  spedfication  states  simply  the 
whole  machinery  which  he  uses,  and  which  he  wishes  to  introduce  into  use, 
and  does  not  state  that  he  daims  either  a  particular  part  or  the  combination  of 
the  whole  as  new,  then  bis  patent  must  be  taken  to  be  a  patent  for  the  whole 
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fication,  or  by  a  recital  of  the  first  patent  in  tlie  second    TUa  lafttogement 
point  was  established  in  the  case  of  Edrmer  v.  Pibne,  which  ^  P**®*** 

and  for  each  particQlar  part^  and  his  patent  will  be  void  if  any  particular  part 
tarns  oat  to  be  old,  or  the  combination  itself  is  not  new. 

In  the  case  of  Macfarlane  y.  iVtcf,  1  Stark.  R.  199,  it  appeared  that  the 
"pateiit  was  for  an  invention  of  improvements  in  the  making  of  umbrellas  and 
parasols.  The  specification  professed  to  set  out  the  improvements  as  specified 
in  certain  descriptions  and  drawings  annexed.  The  subjoined  description  con- 
tained a  minute  detail,  of  the  construction  of  umbrellas  and  parasols,  partly 
induding  the  usual  mode  of  stretching  the  silk  of  the  umbrella  by  means  of 
metaUio  stretchers  or  rods  attached  to  a  tube  movable  along  the  stem,  and 
also  certain  improvements^  which  con^sted  chiefly  in  the  insertion  of  the 
atretchers,  which  were  knobbed  at  the  end  in  sockets  formed  in  the  whalebone, 
instead  of  attaching  them  to  the  whalebone  in  the  usual  way,  by  means  of 
forked  ligaments,  which  came  in  contact  with  the  silk,  the  advantage  of  which 
was^  that  by  the  specified  mode,  the  bone  being  Interposed  between  the  stretch- 
er and  the  silk,  the  stretcher  did  not  wear  the  silk  in  spreading  the  umbrella^ 
as  it  was  apt  to  do  in  umbrellas  of  the  old  construction,  where  the  stretcher 
came  in  contact  with  the  silk.  Some  other  advantages  of  minor  importance, 
were  also  stated  and  drawings  were  given  of  the  umbrellas  and  parasols  In 
their  improved  state.  Throughout  the  whole  specification  no  distinction  was 
made  between  what  was  new  and  what  was  old.  Upon  an  objection  taken  by 
the  defendant  that  the  specification  was  insufficient,  it  was  contended'for  the 
plaintiff  that  the  specification  was  sufficient,  since  one  of  the  annexed  drawings 
contained  a  representation  of  the  particular  invention  which  had  been  pirated, 
and  was  confined  to  the  exhibition  of  the  insertion  of  the  knobbed  stretchers 
in  the  whalebone  sockets,  fix>m  which  an  artist  would  be  able  to  construct  an 
umbrella  on  the  improved  plan.  But  Lord  Ettenborough,  0.  J.,  said,  "  The 
patentee  in  his  specification  ought  to  inform  the  person  who  consults  it  what 
is  new  and  what  is  old.  He  should  say,  my  improvement  oonsists  in  this, 
describing  it  by  words  if  he  can,  or  if  not,  by  refbrence  to  figures.  But  here 
the  improvement  is  neither  described  in  words  nor  by  figures,  and  It  would  not 
be  in  the  wit  of  man,  unless  he  were  previously  acquainted  with  the  construc- 
tion of  the  instmment,  to  say  what  was  new  and  what  was  old.  The  specifi- 
cation states  that  the  improved  instrument  is  made  in  manner  following:  this 
is  not  true^  since  the  description  comprises  that  which  is  old  as  well  as  that 
which  is  new.  Then  it  is  said  that  the  patentee  may  put  in  aid  the  figures,  but 
how  can  it  be  collected  from  the  whole  of  these  in  what  the  improvement  con- 
sists A  person  ought  to  be  warned  by  the  specification  against  the  use  of  the 
particular  invention ;  but  it  would  exceed  the  wit  of  man  to  discover  from  what 
he  is  warned  in  a  case  like  this."  And  his  lordship  held  that  the  patent  was 
void,  and  nonsuited  the  plaintiff. 

In  the  case  of  The  Queen  v.  NUkds,  (MS.)  the  patent  had  been  obtained  for 
an  invention  intituled,  "  improvements  in  machinery  for  re^iovering  fibres  appli- 
cable in  the  manufacture  of  braid  and  other  fitbrics;''  the  defendants  specifi- 
cation commenced  in  the  usual  form,  viz. :  by  declaring  that  the  nature  of  the 
invention  and  the  manner  in  which  it  was  to  be  performed  were  "  described 
and  ascertained  in  and  by  tlie  following  statement  thereof,  reference  being  had 
to  the  drawing  annexed,  and  to  the  figures  and  letters  marked  thereon"  (that  is 
to  say )  the  invention  relates  "  to  certain  improvements  in,  or  additions  to,  the 
apparatus  or  parts  constituting  what  is  called  braiding  or  plaiting  machines, 
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infring^oMiit    fiist  came  on  before  Lord  Eldon,  and  upon  whidb  a  case  was 
of  patonta       directed  for  the  opinion  of  the  court  of  king's  bench.    Thie 

whereby  I  am  enabled/'  &c.  The  defendant  then  proceeded  to  describe  diflfor* 
ent  kinds  of  braided  &brics  which  the  machineiy  would  {nodnoe,  after  which 
be  proceeded  as  follows:  "  The  construction  of  braiding  or  plaiting  macfaineiy, 
wherein  all  the  threads  partake  of  like  moyexnents,  and  all  aid  in  forming  the 
fabric  of  plaited  threadSi  being  well  known  in  the  manuiaotore  of  braids,  it  will 
not  be  necessary  to  enter  into  a  long  description  of  the  same.  All  that  will  be 
required  to  make  the  invention  dear,  and  enable  a  workman  acquainted  with 
such  machmery,  readily  to  perform  my  invention."  It  would  be  expected  firom 
this,  that  the  specification  was  about  to  declare  what  it  ia,  which  would  be 
sufficient  to  enable  a  workman  to  perform  the  invention ;  but  the  aentenoe  is 
not  completed,  the  patentee  merely  proceeding  to  say  "  which  is  only  applioabla 
to  such  machines  as  work  with  four  or  more  heads  or  circular  tables  for 
actuating  a  system  or  series  of  bobbins,"  &c  The  specification  then  proceeded 
to  describe  the  uses  of  the  machinery  fbr  making  the  various  fabrics  which  H 
was  intended  to  produce,  after  which  it  described  the  drawing  annexed.  The 
specification  did  in  fact,  describe  the  whole  of  the  machineiy,  induding  both 
the  old  parts,  and  those  claimed  by  the  patentee  to  be  new ;  but  it  did  not  in 
any  part  of  it  point  out  whidi  of  the  parts  were  new  and  which  of  them  were 
old.  At  tlie  end  of  the  spedfication  the  defendant  stated,  that  he  made  no 
claim  to  any  of  the  parts  of  the  apparatus  constituting  the  madune  separately, 
nor  combined  so  &r  as  the  same  had  been  before  known ;  but  there  was  noth- 
ing in  the  specification  which  could  enable  any  person  to  ascertain  to  wludi  of 
the  parts  of  the  machinery  the  disclaimer  was  intended  to  apply.  It  was 
objected  by  the  counsel  for  the  prosecutor,  that  the  specification  was  insufft- 
cient,  because  it  clearly  appeared  upon  the  &ce  of  it  that  some  parts  of  the 
machinery  described  were  old,  and  there  was  no  part  of  that  document  which 
either  pointed  out  what  was  the  new  invention  claimed  by  the  patentee^  or  the 
old  parts  which  he  disclaimed.  It  was  contended  for  the  defendant,  that  he 
was  at  liberty  to  give  evidence  to  show  what  was  new  and  what  was  old;  but 
the  cases  of  The  King  v.  Wkeeler,  2  B.  &  Aid.  345,  and  NeOaon  t.  ffarfard^  8 
Ms  &W.  806,  were  cited  to  sliow  that  the  construction  of  the  spedfication  waa 
for  the  court,  and  not  the  jury,  and  that  such  evidenoe  was  not  admlssibla. 
Lord  Denman,  0.  J.,  adopted  the  language  of  Lord  Ellenborough,  in  the 
case  of  Macfarlane  v.  JMce^  1  Starkie's  Reports,  199,  and  said,  that  the 
alleged  improvements  were  not  suffldently  ascertained  or  described,  either  bj 
words  or  by  figures,  and  that  it  would  not  be  in  the  wit  of  man  to  discover 
from  the  specification  what  was  new  or  what  was  old,  or  what  he  vras  warned 
fh>m  doing.  His  lordship  also  held  that  parol  evidence  was  not  admissible  to 
explain  the  specification,  and  show  what  was  new,  and  he  directed  the  juiy  to 
give  a  verdict  for  the  crown,  which  was  done  accordingly. 

The  law  allows  a  party  a  patent  for  a  new  and  useful  invention;  and  by 
*'  useful  invention,"  is  meant  not  an  invention  in  all  cases  superior  to  the  modes 
now  in  use  for  the  same  purpose,  but  usefhl  in  contradistinction  to  frivokwa 
and  mischievous  inventions.    LoweU  v.  LewiSj  1  Mason's  C.  C.  K.  182. 

The  patentee  must  describe  in  his  patent  in  what  his  invention  consists  with 

.  reasonable  certainty,  otherwise  it  is  void  for  ambiguity.    If  it  be  for  an  improv<^ 

ment  in  an  existing  machine,  he  must  in  his  patent,  distrng^niah  the  new 

firom  the  old,  and  confine  his  patent  to  such  parts  only  as  are  new ;  for  if  both 

are  mixed  up  together,  and  a  patent  ia  taken  for  the  wholes  it  is  void.    JIk 
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aa^nments  at  the  bar,  and  the  observationB  of  the  coTzrt^  are  iniHngeneiit 
80  valuable  and  important  as  to  justify  a  copious  extract  ^^^^^ 
The  plaintiff  had  obtained  a  patent,  dated  the  20th  of  March, 
1787,  for  a  certain  manufiictunng  machine,  of  which  he  had 
duly  enrolled  a  specification.  On  the  29th  of  March,  1794, 
he  obtained  another  patent^  whereby,  after  reciting  that  he 
had  obtained  letters  patent  of  the  20th  of  March,  1787,  au- 
thorizing  him  to  make,  use  and  *vend  his  invention  of  a  [*298] 
machine  for  raising  a  shag  upon  all  sorts  of  woolen  cloths, 
&C.  for  fourteen  years,  and  further,  that  he  had  invented  con- 
siderable improvementa  in  the  said^achine,  for  which  im- 
provements he  prayed  his  majesty's  letters  patent,  &c.  The 
letters  patent  therefore  granted  to  him  the  sole  privilege  and 
authority  to  make,  use,  and  vend  his  said  invention.  The 
letters  patent  also  contained  the  usual  condition,  that  it 
should  be  void  if  the  patentee  did  not,  within  one  month, 
enrol  a  specification,  particularly  describing  and  ascertaining 
the  nature  of  the  said  invention,  and  in  what  manner  the 
same  was  to  be  performed.  The  specification  contained  a 
full  description  of  the  whole  of  the  machine  so  improved,  but 
did  not  distinguish  the  new  improved  parts  from  the  old 
parts,  nor  did  it  refer  to  the  former  specification,  except  in- 
asmuch as  the  second  patent  recited  the  first.[l] 

It  18  not  enough  that  the  thing  designed  to  be  embraced  by  the  patent, 
shoold  be  made  apparent  on  the  trial,  by  a  comparison  of  the  new  with  the  old 
madiine.  The  x>atent  or  specification  must  distinguish  the  new  from  the  old, 
0o  as  to  point  out  in  what  the  improvement  consists.  Dixon  v.  Moyer^  4  If  ash. 
0.  C.  R.  68. 

[1]  In  Harmar  v.  Playw,  11  East,  101 ;  and  Day.  P.  C.  311,  S.  C,  a  case  watf 
stated  by  the  lord  chancellor  for  the  opinion  of  the  court  of  king's  bench,  firom 
which  it  appeared  that  ^'by  letters  patent  dated  20th  March,  1787,  the  Idng 
granted  to  John  Harmar,  the  plahitlff,  for  fourteen  years,  the  sole  privUege  of 
making,  u^g,  and  vending  a  certain  madiine  by  him  Invented  for  raising  • 
shag  on  a&  sorts  of  woolen  cloths,  and  cropping  or  shearing  them,  which, 
together,  come  under  the  description  of  dressing  woolen  cloths ;  and  also  for 
cropping  and  shearing  of  ftistiana,  with  the  usual  proviso  or  condition  for 
avoiding  the  patent  on  fiulure  of  enrolling  a  specification.  In  pursuance  of  this 
proviso,  Harmar  duly  enrolled  a  specification  of  the  said  invention,  with  draw 
ings  of  the  madiine  in  the  marghi  thereoC  On  the  29th  Mardi,  1794,  his 
majesty  granted  another  patent  to  Harmar,  whereby,  after  reciting  that  Harmar 
had  obtcdned  letters  patent  of  the  20th  March,  1787,  authorizing  him  to  make, 
use,  and  vend  his  invention  of  a  machine  for  raising  a  shag  on  all  sorts  of 
woolen  doths,  Ac.,  for  fourteen  years;  and  further,  that  he  had  invented  con- 
dderable  improvements  in  the  said  machine,  for  which  improvements  in  the 
sud  machine  he  prayed  his  majesty's  letters  patent  for  the  exdusive  enjoy- 
ment therec^  for  fourteen  years,  pursuant  to  the  statute;  the  letters  patent 
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therefore^  graoted  to  him  the  sole  privilege  and  authority  to  make,  nse  and 
Tend  his  said  invention,  and  have  the  whole  profit  thereof.  The  letters  patent 
also  contamed  a  proviso  that  if  Harmar  should  not  particularly  describe  and 
ascertain  the  nature  of  the  said  invention,  and  in  what  manner  the  stunoe  was 
to  be  performed  by  an  instrument  in  writing  under  his  hand  and  seal,  and 
cause  the  same  to  be  enrolled  in  the  court  of  ohancery,  within  one  calendar 
month  next,  and  immediately  ailer  the  date  of  the  said  letters  patent,  then  they 
should  become  void.  In  pursuance  of  this  proviso,  Harmar  did,  in  due  time, 
enrol  a  specification  in  chanceiy,  with  drawings  of  the  machine  in  the  margin 
thereof:  the  introductory  part  of  which  specification  was  aa  follows :  '*To  aU 
to  whom,  &a,  I,  John  Harmar,  of  Sheffield,  send  greeting,  whereas  his  majesty 
by  his  letters  patent,  dated  the  29th  day  of  March,  in  the  thirty-fourth  year  of 
his  reign,  hath  granted  to  me  his  special  license,  &c.,  that  I,  my  executors, 
administrators  and  assigns,  at  all  times  during  the  term  of  years  therein 
expressed,  should  and  lawfully  might  make,  use  and  vend  the  machine  by  me 
invented  and  found  out,  for  raising  a  shag  on  all  sorts  of  woolen  cloths,  ke^ 
and  that  I  should  enjoy  the  whole  profit,  Ac.,  of  the  said  invention  for  foorte^i 
years,  from  the  date  of  the  said  letters  patent,  according  to  the  statute,  ftc 
And  whereas  in  the  said  letters  patent  there  is  a  proviso  or  condition,  that  if 
I,  the  said  John  Harmar,  should  not  particularly  describe  and  ascertun  the 
nature  of  the  said  invention,  and  in  what  manner  the  same  is  to  be  performed 
by  an  instrument  in  writing  under  my  hand  and  seal,  and  cause  the  same  to 
be  enrolled  in  the  court  of  chancery  within  one  calendar  month  after  the  date 
of  the  said  letters  patent,  that  then  the  said  letters  patent  and  all  libertiee,  &a, 
thereby  granted  should  be  void.  Now,  know  ye,  that  in  obedience  to  the  said 
letters  patent  and  proviso  therem  contamed,  I,  the  said  John  Harmar,  do,  by 
these  presents,  particularly  describe  and  ascertain  the  nature  of  the  said  in- 
vention, referring  to  the  drawings  in  the  margin  of  these  presents,  which  I 
explain  as  follows."  The  specification  then  proceeds  under  difierent  letters  of 
the  alphabet,  oorreqx>nding  with  similar  letters  on  the  drawing,  to  set  forth  » 
fhU  description  of  the  whole  of  the  machine ;  and  the  specification  ends  with  these 
words :  "  And  I,  the  said  John  Harmar,  do  hereby  declare  that  my  said  invention 
is  intended  to  be  worked  in  the  manner  hereinbefore  particulariy  mentioned." 
It  was  admitted  by  the  defendant,  that  the  improvements  for  which  the  second 
patent  was  granted  are  included  in  the  general  description  of  the  second  or 
improved  machine,  as  set  forth  in  the  specification  of  the  second  patent ;  and 
that  the  second  specification  does  contain  a  full  and  proper  description  of  the 
whole  machine  in  its  improved  state.  But  the  seoond  specification  does  not  la 
any  manner  point  out  or  describe  the  improvements  upon  the  former  machine 
by  any  verbal  description,  or  by  any  delineation  or  mark  in  the  drawing;  and 
which  drawing  is  not  a  representation  of  the  improvements  alone^  but  of  the 
whole  machine  in  its  improved  state ;  nor  are  the  improvements  in  any  manner 
substantively  and  individually  explained  by  the  second  specification;  nor  is  the 
machine  in  the  improved  state  contradistinguished  fi^>m  the  state  and  condition 
of  it  under  the  former  patent  by  any  explanation  whatever,  nor  by  any  deline- 
ation or  mark  in  the  drawing.  But  what  the  former  machine  was,  and  what 
were  the  said  improvements  thereupon,  are  ascertainable  and  appear  by  refor- 
ring  to  the  first  specification  and  the  drawings  thereon,  and  comparing  the 
second  specification  and  the  drawings  thereon  with  the  same.    The  defendants 
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injunction,  his  lordship  expressed  considerable  doubt  as  to  infringement 
the  sufficiency  of  the  specification.  He  said  that  no  man  read-  ^  ^^"^ 
ing  that  specification  could  posdblj  collect  Scorn  it  the  &ot 
that  theife  were  two  patents,  the  one  for  the  original  machine, 
the  other  for  the  improvements  upon  that  machine.  It  had 
been  argued,  and  his  lordship  admitted,  that  if  there  was  an 
original  patent  and  a  specification  under  it  and  then  a  pa* 
tent  for  improvements^  and  a  specification  under  that  pi^tent, 
incorporating,  either  by  reference  or  repetition,  the  specifica- 
tion  under  the  former  patent  as  part  of  its  own  description, 
and  proceeding  to  show  the  improvements,  that  would  be  a 
good  specification.    *But  he  doubted  whether  it  must  not  [*299] 

appear  upon  the  specification  enrolled  for  the  improvements 
what  were  the  improvements ;  and  still  more,  whether  it  must 
not  so  exhibit  the  thing  to  be  specified,  as  to  show  that  it  is 
improvement,  in  respect  of  which  the  patent  for  the  invention 
is  granted  not  having  a  tendency  to  mislead.  That  every 
person  reading  this  specification  would  believe  that  in  1794 
a  patent  was  granted  for  a  machine,  and  that  the  specifica- 
tion held  out  for  the  patentee  is  protected  as  to  the  use  of 
every  part  of  that  machine,  constructed  and  worked  accord- 
ing to  the  description  contained  in  that  specification,  consti- 
tuting the  whole  of  it  firom  the  date  of  the  only  patent.  His 
lordship  observed,  that  the  question  to  be  tried  would  be, 
not  whether  a  specification,  referring  to  a  former  patent,  and  ^ 

endeavoring  to  incorporate  in  it  the  former  specification, 
would  be  sufficient  in  law,  but  whether  a  patent  for  a  ma- 
chine, with  a  due  specification  having  been  granted,  and  a 
subsequent  patent  being  granted  for  improvements;  it  is 
competent  in  law  to  represent  in  the  specification  that  the 
latter  patent  is  granted,  not  for  improvements,  but  for  the 
machine ;  carrying  forward  that  idea,  and  describing  the  new 
invention  as  one  entire  machine ;  not  as  improvements  con- 
tradistinguished from  the  original  machine?  His  lordship 
directed  a  case  for  the  opinion  of  the  court  of  king's 
bench.(a) 

(a)  14  Ves.  130. 

insisted  that  the  second  specification  was  not  a  due  performance  of  the  condi- 
tion of  the  second  patent;  and  the  question,  therefore,  for  the  opinion  of  the 
oourt  was,  whether  the  proviso  or  condition  in  the  letters  patent  of  the  29th  of 
March,  1194,  had  been  dnly  performed  by  the  enrohnent  of  the  said  specifi- 
cation thereof.^* 
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infHngeme&t       It  was  contended^  on  behalf  of  the  plaintiff,  that  the  pa* 
^  ^  "         tent  and  the  specification  referring  to  it,  were  to  be  constm- 
ed  together  as  one  instrament:  that  the  first  patent  and 
[*800]  specification  being  enrolled,  the  *public  mnst  be  taken  to 

know  their  contents,  or  at  least,  that  the  second  patent,  by 
referring  to  the  first,  directed  the  party  to  the  source  fi'om 
whence  that  information  might  be  obtained  in  the  manner 
required  by  law ;  that  the  nature  of  the  second  patent  which 
was  for  improvements  in  a  machine,  for  which  a  former  pa- 
tent had  been  granted,  pointed  to  such  former  patent  and 
the  specification  annexed ;  that  there  need  not  be  an  express 
reference.  [1]  By  comparing  the  two  patents  and  specifica- 
tions  together,  the  party  seeking  for  information  as  to  what 
he  might  lawfully  make,  without  the  license  of  the  patentee 
must  necessarily  see  for  what  particular  parts  of  the  improv- 
ed machine  the  second  patent  was  granted ;  and  the  patentee 
was  not  bound  to  state  in  his  second  specification,  that  which 
he  had  before  stated  separately  in  his  first,  and  which  the  sub- 
ject was  bound  to  know.  A  specification,  it  was  said,  need  not 
contain  eyer3rthing  at  length  relating  to  the  subject-matter, 
but  might  refer  to  other  public  instruments,  or  to  general 
sources  of  knowledge,  which  every  person  of  reasonable  skill 
and  information  on  the  subject  might  fairly  be  presumed  to 
know.  That  there  was  a  constant  reference  in  these  instru- 
ments  to  drawings  which  accompany  them,  and  without 
which  the  description  of  the  particular  invention  would  not 
be  intelligible.  [2]    That  no  person  could  be  misled  by  the 

[1]  It  was  contended  for  the  patentee,  that  as  the  second  patent  and  q^eci- 
flcation  referred  to  the  firBt,  and  therefore  directed  a  party  to  the  source  ix>m 
which  information  might  be  obtained,  the  second  specification  was  a  '*su£Bcient 
compliance  with  the  condition  in  the  patent  That  the  patentee  had  only  an 
exdnsiTe  right  to  the  whole  combination  for  which  his  (second)  patent  waa 
granted,  and  the  nse  of  particular  parts  only  would  be  no  breadi  of  his  rights  ,* 
that  the  description,  therefore,  of  the  particular  improvements,  distinct  from  the 
parts  in  general  use  before,  would  be  useless  to  all,  and  less  intelligible  to  many." 

[2]  In  the  case  of  MiUiJwiane  y.  Price,  (1  Stark.  R.  199,)  Lord  EUenboiougfa, 
C.  J.,  said,  that  the  patentee  in  bis  specification  ought  to  inform  the  person 
who  consults  it^  what  is  new  and  what  is  old ;  he  should  say,  my  improve- 
ments consist  in  this,  describing  by  words  if  he  can,  or  if  not  by  reference  to 
figures.  In  the  case  of  Bhxam  v.  Ebee,  (I  0.  k  P.  668,  664,)  Lord  Chief  Jua- 
tice  Abbott  said,  "  An  inventor  of  a  machine  is  not  tied  down  to  make  eoxh  a 
specification,  as,  by  words  only,  would  enable  a  skilAQ  mechanic  to  make  the 
machine,  but  he  is  to  be  allowed  to  call  in  aid  the  drawings  which  he  annexes 
to  the  spedflcation ;  and  i(  by  a  comparison  of  the  words  and  the  drawings, 


specification  of  a  patent  for  an  improved  macliine,  defiotibing  infringement 
the  whole  machine  so  improved.    That  it  was  even  moie  ^  P*  °  • 

the  one  will  explain  the  other  saffloientily  to  enable  a  ddllhl  mediaaio  to  per^ 
fixrm  the  work,  such  a  specification  is  sufficient" 

In  the  case  of  The  King  v.  Arkwright,  (Dav.  P.  C.  128,)  Mr.  Justice  Buller 
directed  the  jury  that  in  determining  the  specification  they  were  to  consider  it 
in  conjunction  with  the  plan  annexed.  And  Mr.  Baron  Alderson  directed  the 
Jury  in  a  similar  manner  in  the  case  of  Morgan  y.  Seawofrdt  1  Webe.  R.  173|  1*76- 

It  is,  howeyer,  no  objection  to  a  specification  that  it  has  no  drawing  annexed 
to  it,  if  it  sufficiently  describes  the  inyention.  Per  Rook,  J.,  in  BofuUon  y.  BuUf 
Bay.  P.  C.  188,  189.  Nor  is  it  any  objection  that  the  drawings  annexed  to  a 
specification  are  roughly  executed,  if  they  are  sufficient  with  the  spedflcation 
to  enable  a  competent  person  to  use  the  inyention.  There  is  no  particular 
fimn  requisite  for  the  specification,  nor  are  there  any  technical  words  neoessary 
to  be  used  in  describing  a  patent  inyention. 

The  instrument  must,  howeyer,  in  some  way  at  least  refer  to  the  patent  in- 
tended to  be  specified,  or  contain  words  which  sufficiently  indicate  an  inten- 
tion to  perform  the  condition  in  the  patent  Custom  has,  howeyer,  sanctioned 
a  particular  form  for  the  commencement  or  introductory  part  of  spedficationsi 
which  patentees,  with  great  prudence,  almost  invariably  adopt. 

In  the  case  of  Eark  y.  Sawyer,  4  Mason's  Rep.  9,  Judge  Story  says :  "  It 
was  argued,  that,  by  the  yery  terms  of  the  patent  act,  there  must  be  a  written 
description  (without  any  reference  to  drawings)  in  such  fiill,  dear  and  exact 
terms,  as  to  dlstingaish  the  thmgs  patented  from  all  other  things ;  and  that^  in 
case  of  a  machine,  the  act  requires  drawings  in  addition  thereto.  For  this 
position,  the  case  of  Fox  ex  parte,  (1  Ves.  A  B.  67,)  before  Lord  Eldon,  has 
been  cited.  As  I  understand  the  language  of  Lord  Eldon,  it  is  not  intended 
to  assert  the  doctrine  for  which  it  is  cited.  It  means  that  the  specification 
must  in  itself  be  suffident,  and  that  the  mere  annexation  of  a  picture  or  model 
will  not  help  any  defect  in  the  spedfication.  This  may  be  true,  where  such 
picture  or  model  is  not  referred  to,  as  constituting  a  part  of  the  specification 
itselfl  But  if  the  explanations  of  the  specification  call  for  the  drawings,  and 
refer  to  them  as  a  component  part  in  the  description,  they  are  just  as  mudi 
a  part  of  the  specification,  as  if  they  were  placed  in  the  body  of  the  specifica- 
tion. Indeed,  in  many  cases,  it  would  be  impracticable  to  give  a  fiill  and  ao-  , 
curate  description  of  the  form,  adjustments  and  apparatus  of  yery  nice  and 
delicate  machmery,  without  drawings  of  some  of  the  parts,  as  eyerything  might 
depend  on  size,  position  and  peculiar  shape.  Lord  Bldon  could  not  haye  meant 
that  if  drawings  and  figures  wore  neoessary  to  a  fiiU  description  of  a  nmchine 
in  the  specification,  there  was  still  some  stubborn  rule  of  law  prohibiting  it 
That  would  be  to  require  the  end  and  yet  refiise  the  means. 

"The  question  must,  after  all,  be  decided  by  our  own  law  on  this  subject 
The  St  1793,  c.  156,  §  3,  requires  that  the  inyentor  *shall  deliver  a  written 
description  of  his  inyention,  &c. ;  and  he  shall  accompany  the  whole  with  draw- 
ings and  written  references,  where  the  nature  of  the  case  admits  of  drawings,' 
Ac  This  is  an  explicit  direction  to  annex  drawings,  where  the  nature  of  the 
case  admits  of  them,  with  written  references ;  and  when  so  annexed,  they 
become  part  of  the  written  description  required  by  the  act  They  may  be  in- 
dispensable to  distinguish  the  thing  patented  from  other  things  before  known. 
Surely  then  the  act  could  not  intend  studiously  to  exdude  them  aa  part  of  the 
written  description.    That  would  be  to  require  the  end  and  deny  the  means.* 
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^wwngement  oonveruent  than  merely  stating  what  the  improvements  wei^ 
which  would  be  a  literal  compliance  with  the  condition,  but 
&x  less  intelligible ;  for  such  a  bare  method  of  describing  the 
new  invention  would  require  a  much  higher  degree  of  know- 
ledge *and  memory  of  the  subject-matter,  and  of  every  for- 
mer patent,  than  that  which  describes  the  whole  combination 
of  new  and  old  parts  forming  the  entire  improved  machine. 
The  patentee  has  only  an  exclusive  right  to  the  whole  com- 
bination for  which  his  patent  is  granted,  and  the  use  of  par- 
ticular parts  only  is  no  breach  of  his  rights ;  the  description 
therefore  of  the  particular  improvements,  distinct  from  the 
parts  in  general  use  before,  would  be  useless  to  all,  and  less 
intelligible  to  many. 

It  was  said  on  the  other  side  that  the  proviso  in  the  second 
patent  was  express,  that  the  patentee  should  "  particularly 
describe  and  ascertain  the  nature  c^  the  said  invention  (L  e. 
the  improvements)  and  in  what  manner  the  same  was  to  be 
performed,"  &c.,  if  that  condition  was  not  performed,  the  pa- 
tent was  declared  void ;  that  although  it  was  pretended  that 
the  improvements  of  the  machine,  for  which  alone  the  second 
patent  was  granted,  were  particularly  described  and  ascertain* 
ed  in  the  specification,  yet  that  it  was  in  fact  the  whole  machine 
(including  indeed  those  improvements)  which  was  so  described 
without  ascertaining  the  newly  invented  parts.[l]     That  the 

[1]  "The  act  of  oongresB,"  says  Kent^  (2  Kent's  Com.  369  tt  seq)  "has  de- 
BGribed  in  substonoe  the  requisite  parts  of  a  valid  specification  of  the  diaoo- 
Tery ;  and  yet  the  defects  of  the  specification  is  one  great  source  of  a  yexatious 
and  perplexing  litigation  in  our  own,  as  well  as  in  the  English  oouxts.  The 
act  of  congress  requires  drawings  with  written  references,  to  be  annexed  to 
the  specification,  when  the  nature  of  the  case  admits  of  them ;  and  when  so 
annexed,  they  become  part  of  the  specification,  and  give  certainty  to  the  de- 
scription, and  may  help  and  make  good  a  specification  winch  would  otherwise 
be  defective.  In  the  present  improved  state  of  the  arts,  it  is  often  a  question 
of  intrinsic  difficulty,  especially  in  cases  of  the  invention  of  minute  additiona 
to  complicated  machinery,  to  decide  whether  one  machine  operates  upon  the 
same  principle  as  another,  and  whether  that  which  is  stated  to  be  an  improve- 
ment, be  really  new  and  useful.  The  material  point  of  inquiry  generally  is, 
not  whether  the  same  elements  of  motion,  and,  in  some  particulars,  the  same 
manner  of  operation,  and  the  same  component  parts  are  used,  but  whether  the 
given  effect  be  produced  substantially  by  the  same  mode  of  operation,  and  the 
same  combination  of  powers,  in  both  machines.  Mere  colourable  difibrenoes,  or 
slight  improvements,  cannot  shake  the  right  of  the  original  inventor.  If  a  ma- 
ohine  produces  several  different  effects  by  a  particular  construction  of  machinery, 
and  those  effects  are  produced  the  same  way  in  another  machine,  and  a  new  effect 
is  added,  the  inventor  of  the  latter  cannot  entitie  himself  to  a  patent  for  the  whole 
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patent  was  not  for  the  whole  machine,  but  for  a  part  only,  so  inMngement 
that  no  person  looking  only  to  the  second  specification,  or  to  ^  patents, 
that  and  the  patent  to  which  it  appertained,  could  inform  him- 
self for  what  parts  of  the  machine  that  patent  was  granted  ; 
such  knowledge  could  only  be  acquired  by  looking  to  both  the 
patents  and  specifications.  Unless  the  alteration  of  or  addition 
to  an  old  machine  be  bona  fide  an  improvement,  and  usefiil  to 
Ae  public,  the  crown  could  not  grant  a  patent  for  it^  and  there- 
fore it  should  appear  upon  the  face  of  the  instrument  itself 
*what  the  improvement  was.    The  specification  ought  to  PS021 

inform  the  public  what  the  thing  is  for  which  the  patent  is 
granted,  and  how  it  is  to  be  made ;  and  not  merely  inform 
them  where  that  information  was  to  be  required ;  that  no 
person  applying  to  the  specification  of  one  patent  is  bound 
to  know  that  another  has  been  granted.  If  inquiry  be  ne- 
cessary to  be  made  for  facts  dehors  the  instrument  itself,  it 
was  difficult  to  say  where  the  line  should  be  to  be  drawn ; 
references  might  as  well  be  made  to  dictionaries  of  arts  and 
sciences,  philosophical  transactions,  &c.  as  to  other  patents 
arkd  specifications.  The  patentee  was  not  to  throw  on  the 
party  the  trouble,  and  expense,  and  loss  of  time  of  acquiring 
the  knowledge  of  his  invention,  by  investigation  and  com- 
parison. That  it  might  be  doubtful  whether  a  direct  refer- 
ence to  the  former  specification  would  have  sufficed,  but 
that  in  the  present  case  there  was  no  such  reference,  but  the 
two  instruments  were  endeavored  to  be  connected  through 
the  iotervention  of  the  second  and  first  patents.  If  there 
were  a  succession  of  patents  for  several  improvements  end- 
ing at  different  periods,  it  might  be  extremely  difficult  for  a 

machine.  He  is  entitled  to  a  patent  for  no  more  than  his  improvement  And  if 
the  inyentor  of  an  improvement  obtain  a  patent  for  the  whole  machinOi  or  mix  up 
the  newand  the  old  disooveries  together,  or  incorporate  in  his  specification,  inven- 
tions neither  novel,  nor  his  own ;  the  patent  being  broader  and  more  extensive 
than  the  invention,  and  claiming  thereby  things  which  are  the  property  or  the  in- 
vention of  others,  is  absolutely  and  totally  void.  The  invention  must  be  sub- 
stantially new  in  its  structure  and  mode  of  operation,  and  the  specification 
must  point  out  the  new  improvement  of  the  patentee,  so  as  to  show  in  what 
the  improvement  consists.  If  the  patentee  has  made  a  combination  which  is 
new  and  useful,  though  the  parts  of  the  machine,  when  separate,  and  not  in 
combination,  were  In  common  use  before,  he  is  entitled  to  his  patent  The 
law  has  no  regard  to  the  process  of  mind  by  which  the  invention  was  accom- 
plished, whether  the  discovery  be  by  aoddent,  or  by  sudden,  or  by  long  and 
laborious  tbought" 
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infiingement    person  to  Collect  from  speciflcatioDS  of  this  kind  the  periods 

^  ^  ^         when  the  several  inventions  would  be  open  to  the  publia 

That  the  true  sense  of  the  condition  was  to  give  the  public 

direct  and  complete  information  of  the  maimer  of  executing 

the  invention,  without  further  search  or  trouble.  [1] 

Lord  Ellenborough,  at  the  conclusion  of  argument,  observ- 
ed, that  he  had  been  disposed  to  think  that  it  was  a  departure 
from  the  terms  of  the  proviso  for  the  patentee  merely  to  tell 
the  inquirer  who  came  to  consult  the  specification,  how  he 

[1]  During  the  course  of  the  ailment,  Lord  Ellenborough  C.  J^  said,  "The 
difficulty  which  presses  most  is,  whether  this  mode  of  making  the  specification 
be  not  calculated  to  mislead  a  person  looking  at  it,  and  induce  him  to  suppose 
that  the  term  for  which  the  patent  is  granted  may  extend  to  preclude  the  imi- 
tation of  other  parts  of  the  machine  than  those  for  which  the  new  patent  is 
granted ;  when  he  can  only  tell  by  comparing  it  with  some  other  patent  what 
are  the  new  and  what  are  the  old  parts :  and  if  this  may  be  done  by  reference 
to  one,  why  not  by  reference  to  many  other  patents,  so  as  to  render  the  inves- 
tigation  very  complicated  ?  It  may  not  be  necessary,  indeed,  in  stating  % 
specification  of  a  patent  for  an  improvement,  to  state  precisely  all  the  former 
known  parts  of  the  machine,  and  then  to  apply  to  those  the  improvement ;  but, 
on  many  occasions,  it  may  be  sufficient  to  refer  generally  to  them.  As  in  the 
instance  of  a  common  watch,  it  may  be  sufficient  for  the  patentee  to  say,  take 
A  common  watch,  and  add  or  alter  such  and  such  parts,  describing  them.^' 
Por  the  defendant  it  was  contended  that  the  specification  ought  to  have  in- 
formed the  public  what  the  thing  was  for  which  the  patent  was  granted,  and 
how  it  was  to  be  made,  and  not  merely  inform  them  where  else  that  informa- 
tion was  to  be  acquired,  as  that  would  not  be  a  compliance  with  the  oondition 
in  the  patent  And  also  that  the  true  sense  of  the  condition  was  to  give  the 
public  direct  and  complete  mformation  of  the  manner  of  executing  the  inven- 
tion, without  fiirther  search  or  trouble.  Mr.  Justice  Le  Blanc  said,  "  There 
lies  the  difficulty ;  for,  suppose  the  specification  had  merely  described  the  im- 
provement, such  as  the  addition  of  a  crank  or  a  screw  to  such  or  such  a  part; 
must  not  the  party  still  have  referred  to  the  original  specification,  or  at  least 
have  brought  a  full  knowledge  of  it  with  him,  before  he  could  understand  truly 
how  to  adopt  the  new  parts  described  to  the  old  machine." 

Lord  Ellenborough  also  said,  "  I  own  I  was  disposed  to  think  that  it  was  a 
departure  from  the  terms  of  the  proviso  for  the  patentee  merely  to  tell  the  in- 
quirer who  came  to  consult  the  specification,  how  he  might  learn  what  the 
invention  was,  instead  of  giving  him  that  information  directly.  But  I  feel 
impressed  by  the  observation  of  my  brother  Le  Blanc,  that  the  trouble  and 
labor  of  referring  to  and  comparing  the  former  specification  with  the  latter, 
would  be  fUlJy  as  great  if  the  patentee  only  described  in  this  the  pre«se  im- 
provements upon  the  former  machine.  Ecfercnce  must,  indeed,  often  be  ne- 
cessarily made  in  these  cases  to  matters  of  general  science,  or  the  party  must 
carry  a  reasonable  knowledge  of  the  subject-matter  with  him  in  order  clearly 
to  comprehend  specifications  of  this  nature,  though  fairly  intended  to  be  made. 
"We  will,  however,  consider  the  case  and  certify  our  opinion."  The  court  after- 
wards certified  to  the  lord  chancellor  that  they  were  of  opinion  that  the  con- 
dition in  the  second  patent  had  been  performed  by  the  enrolment  of  the  speci- 
fication. 


lOTftlKGSMBNT  OF  PATENTS.  «803 

might  *Ieam  what  the  inyentioii  was,  instead  of  giving  him  infiiBgemeiLt 
that  information  directly.  Bat  he  felt  impressed  by  an  ob-  ^' P**®^^- 
ser  vation  which  had  been  made  in  the  course  of  the  argument 
by  Mr.  J.  Le  Blanc,  that  the  trouble  and  labor  of  referring 
and  comparing  the  former  specification  with  the  latter,  would 
be  fully  as  great,  if  the  patentee  only  described  in  this  the 
precise  improvements  upon  the  former  machine.  Beference 
indeed  must  often  be  necessarily  made  in  these  cases  to  mat- 
ters of  general  science,  or  the  party  must  cany  a  reasonable 
knowledge  of  the  subject-matter  with  him,  in  order  clearly 
to  comprehend  specifications  of  this  nature  though  fairly  in- 
tended to  be  made. 

The  court  afterwards  certified  in  &yot  of  the  pa- 
tent.(a)[l] 

It  is  not  necessary  to  set  forth  a  model  or  drawing,  pro-  if odel  not  ne- 
vided  the  patentee  so  describes  the  invention  as  to  enable  <»«*r3r. 
artists  to  adopt  it  when  his  monopoly  expires;   and  if  a 
drawing  or  model  has  been  made,  and  a  person  copies  the 
improvement  and  makes  a  machine  in  a  different  form,  this 
will  be  an  infringement  of  the  patent,  because,  although  the 

(a)  11  East,  101.  . 

[1]  The  reasons  of  the  court  fbr  their  opinion  in  this  case  were  not  given,  and 
therefore  it  is  not  qnite  certain  whether  they  held  the  speoiflcation  to  he  made 
good  by  the  reference  to  the  prior  patent  and  specification,  or  whether  the 
second  patent  was  in  fact  not  for  the  improvements  themselves  separate  and 
apart  from  the  former  machine,  but  for  the  new  combination  of  parts,  in  which 
case  the  description  of  the  entire  machine  was  correct  and  proper.  If  the 
ooort  was  of  opinion  that  the  patent  was  for  the  improvements  separate  and 
distinct  fixnn  the  previously  known  parts  of  the  machine,  then  they  must  have 
held  that  the  specification  was  made  good  by  the  reference  to  the  prior  patent 
And  if  this  be  so,  it  is  to  be  observed,  that  this  case  does  not,  as  has  been 
sappoeed,  amount  to  a  decision  that  parol  evidence  may  be  given  to  show 
which  of  the  parts  of  the  machineiy  were  new  and  which  were  old.  The 
specifloation  must  be  deemed  by  the  reference  to  include  all  that  was  contained 
in  the  fonner  specification,  which  is  recorded  in  the  same  place  as  the  second 
specification,  and  the  reference  to  the  former  patent  and  specification  shows 
most  clearly  that  the  patentee  did  not  intend  in  his  second  specification  to 
chum  those  parte  of  the  machinery  which  were  comprised  in  the  firsts  and 
which  were  therefore  clearly  old  at  the  date  of  the  second  patent  The  fonner 
parts  then  bemg  in  effect  diadaimed,  and  it  being  admitted  by  the  defendant 
that  the  specification  did  sufiiiciently  describe  all  parts  of  the  machinery,  the 
only  effect  of  the  deciakm  m  Ba/rmair  v.  Ptoyn^  is  that  reference  being  made  to 
a  former  specification  which  is  contained  amongst  the  records  of  the  same  court 
as  the  second,  the  first  specification  may  be  used  as  evidence  to  show  which 
of  the  parte  or  things  mentioned  in  the  second  specification  are  not  intended 
to  be  claimed  as  part  of  the  second  invention. 
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infiringwnent   form  has  been  varied,  the  mechanical  improvement  would 
^  ^    ^         have  been  intrdduced  into  the  machine,  and  it  is  for  *lhe 

mechanical  improvement,  and  not  the  fonn  of  the  machine, 

that  the  patent  is  granted.(a)[l] 

(a)2H.BL4l9.    Exparte  Fax,iy.  &B.  B1. 

[1]  In  the  case  of  Moody  v.  Fiske,  2  ICaaon's  Bep^  112,  Judge  Story  nays: 
'^  Where  the  inventor  claims  seyeral  distinct  and  independent  improvementB  in 
the  same  machine,  and  procures  a  patent  for  them  in  the  aggregate^  he  is  en- 
titled to  recover  against  any  person  who  shall  use  any  one  of  the  improve- 
ments so  patented,  notwithstanding  there  has  been  no  violation  of  the  other 
improvements.  There  is  no  doubt,  that  by  the  law  of  England,  a  party  who 
pirates  any  part  of  the  invention  of  a  patentee,  is  liable  in  damages,  notwith- 
standing he  has  not  violated  the  whole.  It  may  be  that  the  decisions  have 
turned  upon  the  peculiar  language  of  the  English  patents ;  for  in  all  the  prece- 
dents which  I  have  seen,  the  patent  gives  the  exclusive  right  of  the  whole  in- 
vention, and  prohibits  aU  other  persons^  *  directly  and  indirectly  to  make^ 
use  or  put  in  practice,  the  said  invention,  or  any  part  of  the  aame^  Aol, 
or  in  anywise  to  counterfeit,  imitate,  or  resemble  the  same,  or  ma^e,  or 
cause  to  be  made,  any  addition  thereto,  in  subtraction  from  the  same.'  But  as 
no  such  intimation  is  given  in  the  reports,  I  incline  to  believe  that  the  doctrine 
stands  upon  the  general  principles  of  law,  that  he  who  has  the  exduaive  right 
to  the  whole  of  a  thing,  has  the  same  right  to  all  the  parts  which  the  general 
right  legally  includes ;  that  is,  (in  cases  like  the  present,)  to  all  the  parts  ^rtiich 
he  has  invented.  The  principal  difficulty  that  arises,  is  in  the  application  of 
the  doctrine;  and  that  may,  in  most  cases,  be  removed,  by  considering  the  na- 
ture and  extent  of  the  patent,  or  rather  of  the  thing  invented  and  patented. 
Where  the  patent  goes  for  the  whole  of  a  machine  as  a  new  invention,  and 
the  machine  is,  in  its  structure,  substantiaUy  new,  any  person  who  pirates  a 
part  of  the  machine,  substantially  new  in  its  structure,  deprives  the  inventor, 
so  &r,  of  his  exclusive  right  in  his  invention,  and  may,  in  a  great  measure^ 
destroy  the  value  of  the  patent  Where  the  patent  is  for  several  distinot  im- 
provements in  an  existing  machine,  or  fi>r  an  improved  machine,  inooiporating 
several  distinot  improvements,  which  are  clearly  specified,  then  if  a  person 
pirates  one  of  the  improvements,  he  violates  the  exclusive  right  of  the  pa- 
tentee, for  the  patent  is  as  broad  as  the  invention,  and  the  invention  covers  all 
the  improvements;  and  it  is  a  wrong  done  to  the  patentee,  to  deprive  him  of 
his  exclusive  right,  in  any  of  his  improvements. 

"Where  a  patent  is  for  a  new  combination  of  existing  machinery  or  ma- 
chines, and  does  not  specify  or  daim  any  improvements  or  invention,  except 
the  oombination,  unless  that  combination  is  substantially  violated,  the  patentee 
is  not  entitled  to  any  remedy,  although  parts  of  the  maduneiy  are  used  by 
another,  because  the  patent,  by  its  terms,  stands  upon  the  combination  only. 
In  such  a  case,  proof  that  the  machines,  or  any  part  of  their  structure,  existed 
before,  forms  no  objection  to  the  patent^  unless  the  combination  has  existed 
before,  for  the  reason,  that  the  invention  is  limited  to  the  combination.  If 
there  be  different  and  distinct  unprovements  constituting  parts  of  the  oombi* 
nation,  which  are  spedfled  as  such  in  the  patent  and  spedfloation,  and  any 
one  of  them  be  pirated,  the  same  rule  seems  to  apply  as  in  other  cases,  where 
part  of  an  invention  is  pirated;  for  the  patent  then  shows  that  the  inventKm 
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The  practice  of  courts  of  equity  in  granting  injunctions  in  inftingemwit 
cases  of  patents,  was  so  ftdly  explained  by  Lord  Eldon  on  a     ^*^ 
recent  occasion,(a)  that  it  would  be  difficult  to  find  a  case  ^^^^^^  ^ 
which  contains  any  doctrine  upon  that  subject  which  is  not 
fully  stated  there.  [2]  ^ 


(a)  Sa  ▼.  Thomgfsont  3  Keriy.  622. 


k  not  limited  to  the  mere  combination,  but  indndefl  the  particular  improye- 
ments  specified." 

In  the  caae  of  .Evana  v.  JEndan,  I  Peter's  0.  C.  Bepi  a4a-346,  Judge  Wash- 
ington aajs:  "Will  it  be  8erioafa7  contended  that  a  person  mayaoquirva 
lifi^t  to  the  ezdusiTe  use  of  a  machine  because,  when  used  in  combination 
with  others^  a  new  and  usefiil  result  is  produced,  whidi  he  could  not  have  so* 
quired  independent  of  that  oombination  ?  If  he  can,  then  if  A.  were  proved 
to  be  the  original  inventor  of  the  hopperboy,  B.  of  the  elevator,  and  so  on  as 
to  the  otiier  machines^  and  had  obtained  patents  for  their  respective  discoveries^ 
or  chosen  to  abandon  them  to  the  pubHc^  the  plaintiil^  although  it  is  obvious 
he  oould  not  have  obtained  separate  patents  for  these  macbinea^  mighty  never- 
theless, deprive  the  original  inventors,  in  the  first  instance,  and  the  public^  in 
the  other,  of  their  acknowledged  right  to  use  these  disooveries,  bj  obtaining  » 
patent  for  an  improvement  which  consists  in  a  combmation  of  those  maohinea 
to  produce  a  new  result"  And  he  contends  clearly  that  the  patentee  of  the 
mere  combination  cannot  thus  deprive  others  of  the  use  of  the  maohine  or 
parts  combined,  or,  in  other  word8»  that  the  use  of  these  eeparatdy  is  not  an 
infringement 

[2]  It  is  a  general  rule,  that  a  penon  is  entitled  to  maintahi  a  suit  in  equity 
only  when  he  can  have  no  adequate  or  sufficient  remedy  in  a  court  of  law. 
The  objects  which  a  patentee  hss  in  view  when  he  has  recourse  to  legal  pio- 
eeedings  against  any  person  who  inftinges  his  patent^  are :  firt^^  To  put  » 
stop  to  the  Author  invasion  of  his  rights;  and,  Mcomfiy,  To  recover  a  reoom* 
pense  for  the  injury  which  he  may  have  sustained  by  the  violation  of  his  patent 
privilege. 

In  order  to  restrain  the  further  infiingement  of  a  patent^  it  is  absolutely  ne- 
cessaiy  to  have  recourae  to  a  suit  in  equity ;  for  a  court  of  law  has  power  only 
to  give  a  patentee  damages  for  any  iiy'ury  he  may  have  siistaiaed  by  the  actual 
violatian  of  his  rights  after  it  has  been  committed ;  and  such  a  court  has  no 
means  or  power  to  inteifore,  so  as  to  protect  a  patentee  against  the  ftiture  in* 
vasion  of  his  rights. 

But  a  court  of  equity  by  means  of  its  process  of  iiyanotioD,  has  power  to 
eommand  a  person  who  has  once  violated  a  patent  right,  to  reihon  firom  com* 
sitting  any  repetition  of  the  offenoe,  or  again  violating  the  patent  in  any  man* 
ser  whatsoever.  And  if  such  a  penon  afterwards  violate  the  patent,  he  makea 
himself  hable  to  be  punished  by  attachment,  and  imprisonment  for  oontempty 
at  the  discretion  of  the  court 

Nor  has  a  court  of  common  law  the  means  of  enabling  a  patentee  to  recover 
an  adequate  recompense  for  the  violation  of  his  privilege^  The  infringement 
of  a  patent  is  generally  committed  in  secret,  or  at  all  events  under  such  cir- 
cumstances as  to  predude  the  possibility  of  procuring  suffldent  legal  evidsnoe 
of  the  extent  of  the  infiringement  There  i^  in  consequence,  fi^uentiy  very 
much  difficulty  in  the  way  of  procuring  evidence  of  a  violation  of  the  patent 

a9 
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infttegondnt       Wheie  a  patent  kas  been  granted,  and  there  baa  been  an 
of  patenta       exdiisive  possession  of  some  duration  under  it,  the  court  will 

finTins^ioe  ^  by  a  suspected  person,  wad  it  would  be  almost  impossible  in  any  case  to  show 

where  there      ^7  ^^^  evidence  in  a  court  of  law  the  full  extent  of  the  ii^uiy  which  the 

hMTbeen  pes-    patentee  has  sustained  by  the  infringement  of  his  patent   But  a  court  of  equity 

seasion  under    jj^g  ^^  power,  not  possessed  by  a  court  of  law,  of  compelling  a  defendant  to 

patent.        answer  on  oath  the  complaint  made  against  him  by  the  plai^^ttff 's  bill,  and  to 

make  a  full  discovery  of  everything  which  is  necessary  to  enable  the  court  to 

do  justice  between  the  parties. 

It  is  evident  from  what  has  been  stated,  that  a  patentee  cannot  have  any 
adequate  remedy  in  a  court  pf  law  against  parties  who  may  iniringe  his  patent ; 
and  therefore  it  has  been  held  that  be  is  entitled  to  the  aid  and  protection  of* 
court  of  equity,  whenever  his  patent  privilege  has  been  invaded. 

The  Jurisdiction  of  courts  of  equity  over  patents  is  in  aid  of  the  courts  of 
common  law.  The  equitable  jurisdiction  is  generally  resorted  to  for  the  ad- 
vantage it  possesses,  and  in  the  facilities  it  aflfbrds  to  complainants  in  restrain- 
ing aggression  upon  the  rights  of  patentees,  and  in  being  able  to  give  com- 
plainants an  account  of  the  profits.  It  is  upon  these  grounds  that  the  ooort 
exercises  jurisdiction.  ffiU  v.  Thompson^  3  Meriv.  624.  Prodgers  v.  TfiMier^ 
y  Yem.  137.  B(mU(m  v.  j^  3  Yesey,  140.  Perhaps  there  is  no  saljeot 
where  the  process  of  injunction  is  more  effieadoua,  and  it  may  be  added,  more 
necessary— the  remedy  by  this  writ  being  for  instant  relie£  Eat  parte  (/ReUfy, 
J  Yes.  jun.  112.  And  it  is  usual  to  move  for  the  injunction  on  filing  tiie  biU 
before  the  answer  is  put  in,  on  ea;  parte  affidavits  of  the  violation  of  oompWn- 
•nt^s  right  to  the  invention  stated.  When  the  answer  comes  in  the  complain* 
ant  may  move  to  malce  the  injunction  perpetual,  and  the  defendant  may  move 
to  have  it  dissolved.     Gibbs  v.  Cole,  3  P.  Wms.  356. 

The  practice  of  granting  injunctions,  by  the  equity  courts  of  tiiis  country,  in 
relation  to  patents,  are  entirely  similar  to  that  of  the  court  of  chancery  of 
0reat  Britaki.  The  governing  principle  in  these  cases,  may  be  said  to  be  the 
plaintiff's  exclusive  right  to  the  privilege  secured  by  the  patent,  and  secoodly 
his  possession  and  use  of  it  Justice  Washington,  in  Ogle  ▼.  Ege^  4  Wash.  OL 
0.  Rep.  634,  lays  down  the  rule  in  the  following  wor^:  "I  take  the  rule  to 
be^  that  where  the  bill  states  a  dear  right  to  the  thing  patented,  which  to- 
gether with  the  alleged  inftingement,  is  verified  by  afiftdavit :  if  he  has  beea 
in  the  possession  of  it  by  having  used  or  sold  it  in  part  or  in  the  whole^  the 
court  will  grant  an  injunction  and  continue  it  to  the  hearing,  or  until  the  fur- 
ther order  of  Uie  court,  without  sending  the  pUuntiff  to  law  to  try  his  rigfaL 
f  But  if  there  appean  to  be  a  reasonable  doubt  as  to  the  plaintiff's  right,  or  te 

the  validity  of  the  patrat,  the  court  will  require  the  plaintiff  to  try  his  title  aik 
law."  And  in  Inaee  v.  Cooper^  Cox  Dig.  633 ;  4  Wash.  C.  a  Rep.  259,  the 
court  say  "  when  the  patent  is  recent  and  objections  are  made  to  the  patent  or 
speelfieations,  the  court  will  not  grant  an  injunction  till  the  right  is  eetubiished 
at  law."  And  the  courts  of  this  country  have  adopted  another  rule^  which, 
however,  accords  with  the  English  rule  of  pntotioe,  it  is  this :  the  plainliff 
must  subjoin  a  spectal  affidavit  of  the  troth  of  the  following  aUegatioiM,  "that 
he  waa^  to  the  best  of  his  knowledge  and  belief  the  true  and  original  in'rantor 
and  discoverer  of  the  improvement,  and  that  the  same  had  not  to  the  best  of 
his  knowledge  or  belieC  been  in  use  before  his  invention  or  discovery.  Bogen 
T.  Abbott,  4  Wash.  C.  0.  Bep.  614.  This  flirther  rule  may  be  stated,  that  these 
privileges,  whether  they  be  derived  from  some  statute  or  bo  oommon  law  rights 
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interpose  its  injraictioii  without  putting  the  party  previous*  WHiig«n«nt 
ly  to  establish  the  validity  of  his  patent  by  an  action  at  law ;     **^ 
it  will  give  so  much  credit  to  the  apparent  right  as  to  re- 
strain the  invasion  of  it,  and  continue  that  interposition  till 
the  apparent  right  has  been  displaced.(a)    Thus,  upon  the         [*8053 
great  question  which  arose  upon  Mr.  Watt's  patent,  which  we 
have  seen  was  a  case  of  so  much  doubt  that  the  judges  of  the 
common  pleas  were  equally  divided  upon  it,  the  injunction 
was  granted  till  the  question  could  be  tried ;  and  as  Lord  El- 
don  has  observed,  upon  the  sole  ground  of  the  possession  by 
the  patentees  against  all  mankind.(6)    After  the  argument  in 
the  common  pleas,  a  motion  *was  made  to  dissolve,  whiok         I  ^^J 
Lord  Eosslyn  not  only  refused,  but  also  to  put  the  patentees 
upon  the  acceptance  of  any  terms  which  they  might  think 

(a)  3  MenV.  624,  628.    Tide  also,  14  Yes.  130. 

(&)  14  Vea.  132.  The  patentees  had  been  in  posseseJon  twenty-seven  yean, 
the  patent  before  Its  expiration  having  been  renewed  by  act  of  parliament  for 
twenty-five  years. 


cauol  be  violated,  aad  that  an  iDJonction  is  the  proper  and  ordinaiy  remedy 
in  the  first  inslMioe,  unless  the  right  of  the  plaintiff  be  doabtfiil,  and  then  the 
court  will  reftase  the  ii^unctioii,  and  send  him  to  law  to  establish  his  right 
And  if  on  a  trial  at  law,  he  establishes  his  rights  the  injanction  on  the  defend 
aat|  is  on  motion,  made  perpetual ;  if  he  fails,  the  iigaiiction  will,  on  motion 
of  the  defendant  be  diasolred.  Livingtion  v.  Van  Ingen,  9  Johns.  Bep.  50T. 
JSuUkfon  V.  Bet^ield,  I  Paine,  441.  And  so  it  appears  is  the  practice  hi  Great 
Britain.  BoiOon  v.  BuU,  3  Vesey,  140.  BUmchard  v.  HOI,  2  Atk.  484.  Qibba 
T.  Oofe,  3  P.  Wms.  256. 

This  proceeding  is  merely  prospective,  it  does  not  give  the  patentee  compen- 
sation for  the  damage  previously  occasioned,  nor  does  it  conclusively  tiy  the 
vatidity  of  the  patent  right  The  proceeding  is  ancillary,  merely,  to  the  action 
•ft  law  lor  damages ;  which  may  be  commenced  befi^re,  or  at  the  same  time 
with,  or  after  the  bill  for  an  injunction.  And  it  is  irequently  made  a  conditioa 
of  the  oontinuance  of  the  injunction,  that  the  patentee  shall,  within  a  certain 
time^  or  as  soon  as  may  be,  bring  his  action  at  law  for  the  infringement 

All  persons  interested  in  the  infringement^  whether  as  patentees,  assignees, 
or  by  license,  should  be  joined  as  plaintifis  in  such  a  bill.  Ogle  v.  Ege^  4  Wasli. 
0.  C.  B.  534.  A  bill  for  an  injunction  lies  against  a  corporation,  but  where 
difl^nt  persons  have  infringed  the  same  patent,  independently  of  each  other, 
they  cannot  be  jomed  in  the  same  bill    DiUy  v.  Daig^  2  Yes.  J.  R.  487. 

The  granting  of  an  injunction  is,  in  some  degree,  a  matter  of  discretion  with 
the  court  in  the  partiottlar  cose;  but  this  discretion  is,  as  in  other  cases, 
governed  by  certain  general  rules.  The  material  considerations  by  which  the 
court  is  governed  in  these  cases  are  the  clearness  of  the  plahitiff  's  right  to  the 
exdusive  privilege,  and  his  possession  and  use  of  it  All  the  cases  on  injuno- 
tioas  tun  upon  these  considerations.    Phillips  on  Patents^  p.  451. 
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Infringement    diBftdyantageoiis  to  the  right  of  which  they  were  in  fiill 
^  **^         poflsesBion.(a)[l] 

(a)  Boutton  r.  BuU,  3  Yes.  140. 


[1]  It  has  become  the  established  practice  of  the  court,  that  when  a  patentee 
can  show  that  he  has  possession  of  a  patent  privilege,  nnder  color  of  a  title, 
not  evidenced  merely  by  his  patent,  but  also  supported  by  the  verdict  of  a 
jury,  or  by  long  and  undisputed  enjoyment,  and  can  also  show  that  the  de- 
fendant against  whom  he  is  proceeding  has  violated  the  privilege,  he  shall  have 
immediate  relief,  and  the  protection  of  an  interlocutory  injunction;  that  is  to 
say,  an  injunction  granted  before  the  hearing,  by  which  the  defendant  will  be 
commanded  to  refrain  from  infringing  the  patent  until  he  answers  the  bin,  or 
nntil  the  hearing  or  the  further  order  of  the  court  But  the  plaintiff  wiU  in 
such  Ik  case  be  put  under  terms  to  commence  an  action,  so  that  the  def^dant 
may  have  an  opportunity  of  trying  the  validity  of  the  patent;  and  if  it  should 
be  found  to  be  invalid,  the  injunction  will  be  dissolved  as  of  course. 

The  principle  upon  which  the  court  acts  in  such  cases  appears  to  be  this, 
that  although  a  defendant  has  a  right  to  dispute  the  pluntifiTs  legal  title  from 
which  he  derives  his  claim  for  relief  in  equity,  yet  when  a  patentee  plaintiff 
in  equ&ty  can  show  &  prima  fade  title  at  law  to  his  patent  privilege,  the  court 
Will  give  credit  to  such  a  title,  and  grant  him  the  protection  of  an  ii^unction 
until  the  defendant  has  had  the  opportunity  of  contesting  the  sufElciency  of  the 
title  in  a  court  of  law.  And  even  if  such  a  prima  fiicie  title  appears  to  the 
court  to  be  doubtftil,  still  the  relief  prayed  for  will  not  on  that  ground  be 
reAiaed. 

This  part  of  the  jurisdiction  of  the  oourt  is  very  dearly  defined  and  explained 
by  several  eminent  judges  who  have  presided  in  this  court. 

In  the  case  of  BinUUm  v.  BttU,  a  bill  was  filed  for  an  injunction  to  restrain  the 
defendants  from  infringing  a  patent  for  an  invention  of  a  new  fire-engine,  which 
had  been  prolonged  by  act  of  parliament  for  twenty-five  years.  The  plaintifib 
had  been  in  possession  of  their  patent  privilege  twenty-seven  years,  and 
obtained  an  interlocutory  injunction;  the  question  of  the  validity  of  the  patent^ 
to  be  tried  in  an  action  at  law.  The  plaintillb  brought  their  action  in  the  oouit 
of  common  pleas,  and  obtained  a  verdict  at  nisi  prius,  subject  to  the  opinion 
of  the  court  upon  a  case  stated.  Upon,  argument  of  that  case  the  court  was 
equally  divided  in  opinion,  and  consequently  no  judgment  was  given.  TTie 
defendant  moved  to  dissolve  the  injunction,  but  Lord  Loughborough,  L.  C, 
refused  the  motion ;  and  in  giving  judgment  said,  '*  I  cannot  put  the  patentees 
upon  the  acceptance  of  terms  that,  upon  collateral  reasons,  they  think  may  be 
disadvantageous  to  the  exercise  of  the  right  of  which  they  are  in  full  poeseseion : 
neither  can  I  put  them  out  of  possession  upon  the  difi'erenoe  of  opinion  of  the 
court  That  is  not  the  fiiult  of  the  plaintifi^.  What  has  passed  in  the  coort  of 
common  pleas  does  not  shake  their  right,  but  strongly  supports  it  The  indict 
though  it  has  &iled  of  effect,  is  not  to  be  disregarded.  The  opinions  of  the 
Judges  on  both  sides  are  deserving  of  great  respect.  If  nothing  can  be  done 
upon  this,  there  must  be  another  action.  In  the  meantime  the  injunction  must 
be  continued.  I  will  not  put  them  to  compensation.  I  will  not  disturb  the 
possession  of  their  specific  right  It  is  of  notoriety  that  this  fire-engine  haa 
been  erected  in  many  parts  of  the  country  with  great  advantage." 

In  the  case  of  Tk9  Universities  of  Oxford  and  Cambridge  v.  JRu^ardsonj  Lord 
Eldon  observed,  in  giving  judgment  upon  a  moticm  to  dinolve  an  iDjunctioB, 


Bat  where  the  patent  is  modem,  and  npon  an  ^jplication  iniHngemeni 
being  made  for  an  injunction,  it  is  endeavoured  to  be  shown  ^  ^  ° 

Where  patent 

**  It  is  tiien  tMid,  in  easee  of  this  sort,  the  tmiTenaJ  rule  is  that  if  the  title  is  |g  ^^  direot- 

not  dear  at  law,  the  oourt  wiU  not  grant  or  sastain  an  ix^unction  iintil  it  is  ed. 

made  dear  at  law.    With  all  deference  to  Lord  ICansfleld,  I  cannot  accede  to 

that  pfTopodtion  so  anqnalified.  There  are  many  instances  in  my  own  memory 

in  wiiich  this  court  has  granted  or  continued  an  injunction  to  the  hearing^ 

under  eueh  drcumstancee.    In  the  case  of  patent  rights,  if  the  party  gets  bis 

patent)  and  puts  his  faifention  in  execution,  and  has  proceeded  to  a  sale,  that 

may  be  called  possession  under  it,  however  doubtfhi  it  may  be  whether  the 

patent  can  be  sustained ;  this  court  has  Uitely  said,  possession  under  a  color  of 

title  is  ground  enough  to  enjoin  and  to  continue  the  li^junction  till  it  shall  be 

proTed  at  law  that  it  is  only  color  and  not  real  titla    There  have  been  several 

instances  of  late.    Can  it  be  said  that  the  patent  in  the  case  of  Boulton  and 

Watt  was  not  doubtftil?    The  court  of  common  pleas  were  divided  upon  the 

validity  of  it    Upon  the  first  argument  in  the  court  of  king's  bench  they 

ware  inclined  to  hold  it  bad ;  but  they  altered  their  opinion  and  decided  in 

&Tor  of  it.    This  court  enjoined  them  all  the  time  during  the  pendency  of  the 

pvooeedings  at  law,  upon  the  ground  that  they  had  had  possession  of  the 

invention  under  color  of  the  title  which  a  patent,  questionable  in  that  degree, 

gav9.    That  declaration,  therefore,  is  not  to  be  understood  in  that  unqualified 

manner." 

In  the  case  of  Barmar  v.  Flaynct  upon  a  motion  to  dissolve  an  injunction, 
an  objection  was  taken  to  the  plaintiff's  specification;  and  although  Lord 
Eldon,  L.  C,  expressed  great  doubts  respecting  the  suffldency  of  the  specific 
catkm,  yet  upon  the  ground  of  the  length  of  eiyoyment  of  the  patent  right 
which  the  plaintiff  had  had,  he  refused  to  dissolve  the  ix\junction;  but  bis 
lofdsblp  directed  a  case  to  be  sent  to  the  court  of  common  pleas  for  their  opin- 
ioQ.  His  lordship  said,  in  giving  judgment,  "The  ground  upon  which,  where 
doubt  is  ezdted  in  the  mind  of  the  court,  an  ii^unction  is  granted  until  the 
legal  question  can  be  tried,  a  ground  that  was  acted  upon  in  the  case  of 
Boulton  and  Watt,  in  some  cases  preceding  that,  and  some  that  have  occurred 
since:  is  this,  where  the  crown  on  behalf  of  the  public  grants  letters  patent} 
the  grantee  entering  into  a  contract  with  the  crown,  the  benefit  of  which  con- 
tract the  public  are  to  have,  and  the  public  have  permitted  a  reasonably  long 
and  undi^Mited  possession  under  color  of  the  patent,  the  court  has  thought 
upon  the  fiict  of  that  possession  proved  against  the  public,  that  there  is  less 
iaeonvenienoe  in  gfranting  the  injunction,  until  the  legal  question  can  be  tried, 
than  in  disserving  it  at  the  hazard  that  the  grant  of  the  crown  may  in  the  result 
prove  to  have  been  valid.  The  question  is  not  really  between  the  parties  upon 
the  record;  for,  unless  the  injunction  is  granted,  any  person  might  violate  the 
patent;  and  the  consequence  would  be  that  the  patentee  must  be  ruined  by 
litigition.  In  the  case  of  Boulton  and  Watt,  therefore,  though  a  case  of  great 
doubt)  upon  which  some  of  the  ablest  judges  in  Westminster  Hall  disagreed, 
yet  upon  the  ground  of  the  possession  by  the  patentees  against  all  mankind, 
the  injunction  was  granted  until  the  question  could  be  tried;  and  the  result  of 
the  trial  being  in  favor  of  the  patent,  proved  that  the  conduct  of  the  court  in 
that  instance  was  at  least  fortunate."  His  lordship  then,  after  making  some 
observations  respecting  an  apparent  defect  in  the  specification  said,  "I  feel 
very  considerable  doubt  whether  that  can  be  made  good;  but  there  has  been 
pnssesaion  anffidant  under  this  patent  to  make  it  fit  that  it  should  be  tried.; 


.806—2 


JSXUlXOnOM  TO  BKTBAnr 


or 


infrNpwMnt    in  o;^>ositi0B  to  it,  that  there  is  no  good  s^ 

^  pMen         otherwise  that  the  patent  ought  not  to  have  been  granted, 


taking  care  that  it  shall  be  tried  speedily.  It  may  be  pat  in  the  shape  of  * 
case,  stating  the  specification  under  the  first  patent^  the  second  patent  and 
specification;  then  stating  (acts  soffldent  to  introduoe  the  qaestion,  as  a  qoea^ 
tion  of  law,  whether  the  condition  for  enrolling  a  spedflcatiott  had  been  duly 
oompUed  with." 

In  the  case  of  SiU  y.  Thompson^  the  same  learned  judge  said,  "  The  prindple 
upon  which  the  court  acts  in  cases  of  this  description  ft  the  fbliowing: — Where 
A  patent  has  been  granted  and  an  exdusive  possession  of  some  duration  under 
it,  the  court  will  interpose  its  injunction,  without  putting  the  party  pravioaal/ 
to  establish  the  validit/  of  his  pateht  by  an  action  at  law.  But  where  the 
patent  is  but  of  yesterday,  and  upon  an  application  being  made  fi>r  an  injnnctioii 
it  is  endeavored  to  be  shown  in  opposition  to  it  that  there  is  no  good  BpodS^ 
cation,  or  otherwise  that  the  patent  ought  not  to  have  been  granted,  the  court 
wiU  not  from  its  own  notions  respecting  the  matter  in  dispute^  act  upon  the 
presumed  validity  or  invalidity  of  the  patent  without  the  right  having 
ascertamed  by  a  previous  trial,  but  will  send  the  patentee  to  law,  and 
him  to  establish  the  validity  of  his  patent  in  a  oourt  of  law  before  it  will  graat 
him  the  benefit  of  an  injunction." 

In  the  case  of  Ogle  v.  Ege^  4  Wash.  C.  C.  R.  534,  Judge  Waahmgton  says : 
"  I  take  the  rule  to  be,  that  where  the  bill  states  a  dear  right  to  the  thing 
patented,  which,  together  with  the  alleged  inftingement  is  verified  by  aflldap 
vit;  if  he  has  been  in  possession  of  it  by  having  used  or  sold  it  in  part,  or  m 
the  whole,  the  court  will  grant  an  injunction,  and  continue  it  till  the  heariai^ 
or  iurther  order,  without  sending  the  plaintiff  to  law  to  try  his  right  But  if 
there  ai^>ears  to  be  a  reasonable  doubt  as  to  the  plamtiflTs  right,  or  to  the 
validity  of  the  patent^  the  court  will  require  the  plaintiff  to  try  his  title  at  law ; 
sometimes  accompanied  by  an  order  to  expedite  the  trial ;  and  will  pera&it  him 
to  return  for  an  account  in  case  the  trial  at  law  should  be  in  his  fiivor.^  And 
he  granted  an  injunction  in  the  case  then  in  hearing  on  a  biU  by  the  patentee^ 
and  his  assignee  for  the  state  of  Pennsylvania^  where  it  was  alleged  that  tbo 
patent  had  been  infiinged. 

In  the  case  o£Jsaae8  v.  Cooper,  4  Wash.  C.  C.  R.  259,  the  same  judge  si^ : 
"  The  rule  is  to  grant  an  injunction  on  filing  the  bill,  and  before  a  trial  at  law, 
if  the  bill  state  a  dear  right,  and  verifies  it  by  affidavit  If  it  states  aa  ezdo* 
sive  poaseiBion  of  the  invention,  the  injunction  is  granted,  though  the  ooorts 
may  entertain  doubts  as  to  the  validity  of  the  patent  But  if  there  be  glaring 
defects  in  the  patent  or  specification  the  rule  is  refused.  When  the  patent  is 
recent,  and  objections  are  made  to  the  patent  or  specification,  the  court  wiU 
not  grant  an  injunction  till  the  right  is  established  at  law,  which  the  court  will 
order.  If  the  bill  does  not  set  forth  the  possession  of  the  invention  by  the 
plaintiff,  at  any  particular  time,  it  is  defective.  If  the  answer  denies  that  the 
defendant  uses  the  pkmtiff's  invention,  the  injunction  will  be  refhsed.'' 

In  the  case  oi  Livingston  v.  Van  Ingtn^  9  Johns.  Bep.  50T,  Judge  Thompson 
says:  " It  has  been  contended  that  an  injunction  ought  not  to  issue  until  the 
appellants'  right  has  been  first  settied  at  law.  This  is,  by  no  means,  the  waa^ 
versal  or  even  the  common  rule  of  i^actice  on  the  subject  Where  the  right  Is 
doubtftd,  and  that  doubt  can  only  be  removed  by  a  trial  at  law,  there  is  some 
plausibility  in  requiring  a  party  to  establish  his  right  beibre  an  ijuonotion  is 
granted.    But  this  is  not  always  the  oonrie^  evw  in  doubtiol 
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the  oonrt  will  not^  jfrom  its  own  notions  respecting  the  mat-  infrtegMMoit 
ter  in  dispute,  act  upon  the  presumed  yaUdit j  or  invalidity     ^ 

are  niHgr  inatMioes  in  the  bookSi  vbere  the  coorU  heTe  said  (hat  poennlon, 
mder  eolor  of  titlev  ia  enough  to  eiyoin  and  oontinue  the  iiyiniotioik  ontQ  it  ia 
pvoved  at  law  that  it  ia  onl j  color  and  not  real  title.  The  oaae  of  BMMm  r. 
iM^  3  Yea.  Jan.  140,  ia  one  of  that  deacription.  An  Injunction  had  been 
granted  that  the  qoeetion  aa  to  the  validi^  of  a  patent,  might  be  tried  in  an 
action  at  lav;  and  ao  doubtful  was  the  right  of  the  patentee  that  the  court 
upon  »  caae  stated  were  equaU j  diTided.  Yet  the  lord  chancellor  refused  to 
diwinlTe  the  injunction,  declaring  that  he  would  not  put  the  party  to  accept  a 
eoo^wnaation.  &o9im>,iaihe<!aaboi  IkeVnivermiiest^  Oa^fo^ 
T.  Biehardaon,  6  Yea.  jun.  '7  07,  Lord  £ldon  in  noticmg  what  fell  fifom  Lord 
MsTiafteld,  in  MiOer  r.  Tayhr,  'that  it  was  a  unlTersal  rule  that  if  the  title  ia 
not  dear  at  law,  the  court  will  not  sustain  an  injunction,*  said,  that  he  couM 
not  accede  to  that  proposition  so  unqualified,  for  that  there  had  been  many 
ipstanoes  within  his  own  memory,  in  which  an  injunction  had  been  granted, 
and  continued  under  such  droumstances  until  the  hearing.  The  same  doctrine 
ia  laid  down  in  the  case  of  JJormor  t.  Flayru^  14  Yea.  jun.  132.  And  the  lord 
chancellor  said,  there  would  be  less  inoonTenienoe  in  granting  the  injunction^ 
until  the  legal  question  could  be  tried,  than  in  diasolTing  it  at  the  haaard  tha* 
the  grant  of  the  crown  may  in  the  reault  prove  to  have  been  valid.  That  the 
question  was  not  really  between  the  parties  upon  the  record;  for  unleai  the 
iijunotion  ia  granted,  any  person  might  violate  the  patent^  and  the  oonae- 
qaenoe  would  be  that  the  patentee  must  be  mined  by  litigation.  This  last 
obaervataon  ia  entitled  to  great  weiglit  and  consideration,  and  flimishea  a  strong 
and  cogent  reason  ibr  granting  injunctians  in  cases  <^  this  kind.  The  prevention 
of  a  nmltipluaty  <^  suits  is  one  of  the  most  sahitaiy  powers  of  a  court  of  equity. 
These  caaes  are  sufficient  to  show  that  it  Is  the  prevailing  praetiee  in  England^ 
even  where  the  right  ia  doubtftd,  and  the  case  is  sent  to  be  tried  at  law,  to 
send  it  with  an  injunction,  instead  of  denyfaig  it  on  that  ground.  But  whers 
the  right  is  dear  an  injunction  ia  never  refosed;  aawhen  the  right  claimed 
iqppeafa  on  record,'  or  ia  founded  on  an  act  of  parliament,  it  is  matter  of  course 
to  grant  an  ii\junction  without  first  obliging  the  party  to  establiah  his  caae  at 
law.    Cooper's  Eq.  PL  157.    Mitford,  129.    1  Yes.  476. 

In  the  same  case^  Judge  Kent  aays:  "  Iiuunctlons  are  always  granted  to 
aecure  the  mjoyment  of  statute  privilegea  of  which  the  party  is  in  the  actual 
pcaseasion,  unless  the  right  be  doubtful  This  is  the  uniform  course  of  the 
precedenta.  I  believe  there  is  no  case  to  the  contrary;  and  the  decisions  in 
the  Sngliah  chancery  on  thia  point,  were  the  same  before  as  since  the  American 
revolution;  and  we  are^  consequently,  bound  by  them  as  a  branch  of  the 
common  law.  It  appears,  by  the  fiicta  stated  in  the  bill  and  which  we  must 
take  to  be  true,  aa  they  have  been  awom  to,  and  are  not  answered  or  deniedy 
that  the  appellants  had  been  for  three  years  in  the  actual  and  ezduaive  enjoy« 
ment  of  their  statute  privilege,  when  the  respondents  inteifored  to  disturb  that 
ri^t  and  that  ei^joyment. 

"It  will  be  neceomy  to  attend  for  amoment,  to  the  moat  prominent  English 
cases  on  the  subject  of  injunction ;  and  on  this  point  I  shall  be  very  brie£ 

''In  Gyka  v.  WOcox  <Jnd  others,  whidi  wasaseariyaa  the  year  1740,  (2  Atk. 
141 ;  S.  C.  3  Atk.  269,)  there  waa  a  bOl  filed  for  an  injunction  to  stay  the 
printing  of  a  book  cm  suggeetkm,  that  the  book  pretending  to  be  a  different 
wurk,  waa  in  troth  an  invaaton  of  the  complainant's  copyright,  under  the 
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Xnfiingement    of  the  patent,  without  the  right  having  been  pioviood  j  a^ 
^  ^  ^  certained  by  a  trial  at  law,  and  oblige  him  to  establish  the 


statute  of  Anna.  The  lord  chancellor  referred  the  canae  by  oonaeat,  to  arbi* 
trators,  to  examine  whether  the  one  book  was  a  copy  from  the  other ;  and 
tboogh  that  point  was  not  dear,  he  allowed  an  injunction  and  continaed  it  in 
the  meantime.  80  also,  in  the  case  of  BbdaoeU  y.  Barper,  in  the  year  1740, 
(2  Atk.  92,)  a  bill  was  exhibited  to  establish  a  right  under  the  statute  of  8 
Geo.  II.  c.  13,  for  encouraging  the  arts  of  designing,  engraving,  kc^  and  to 
restrain  the  defendant  from  copying  the  complainant's  engravings  of  medicinal 
plants,  and  an  ii^unction  was  decreed,  though  the  statute  said  nothing  about 
an  injunction,  and  had  given  as  agunst  the  offender,  a  forfeiture  of  the  platea 
and  sheets  engraved,  and  an  additional  penalty  of  68.  for  every  prints  to  be 
recovered  by  suit  at  law.  In  another  case  in  the  same  year  ItiO,  before  tba 
same  chancellor,  (1  Yes.  4t6,)  he  admitted  that  when  the  right  appeared  b7 
matter  of  record,  or  was  grounded  upon  an  act  of  parliament,  it  was  a  foun« 
dation  for  an  injunction  before  answer.  These  oases  I  have  particolariy  selected 
because  two  of  them  were  cases  of  injunction,  fbunded  on  a  statute  right,  and 
where  the  statute  had  also  given  a  forfeiture,  and  because  these  cases  were 
long  befbre  our  revolution,  and  were  the  decisions  of  so  cocTect  and  distin- 
guished a  chancellor  as  Lord  Hardwicke. 

"  It  is  impossible  in  any  cause  to  produce  cases  more  in  ^int  or  more  oon* 
trolling;  and  they  put  the  authority  and  duty  to  grant  an  injunction  in  a  case 
of  clear  statute  right,  beyond  contradiction.  There  are  many  other  ca^ea  ia 
the  English  chancery,  to  the  like  effect  all  (^  which  I  shall  not  stay  to  axamiwi 
(BaskOi  v.  Farsona,  1*716,  decided  by  Sh-  J.  Jekyl,  and  cited  in  13  Yea.  48a. 
8mUh  V.  Clark,  Dick.  465.  Eieke  v.  Ramcock,  Dick.  64t.  Pope  v.  Owi,  S 
Atk.  342.  Bea  v.  WiOheT  and  o&urs,  1  Bro.  451.)  It  will  be  sufficient,  by 
referring  to  a  few  of  them,  to  show  the  uniform  language  of  the  equity  ooortL 
The  case  of  City  of  London  v.  Pughs^  3  Bro.  0.  G.  374,  arose  as  early  as  1727,  and  as 
it  was  decided  by  the  house  of  lords  upon  an  appeal,  it  merits  the  more  attention. 
The  question  there  was,  on  a  penalty  given  by  a  lease  of  one  hundred  pounds 
an  acre  fbr  digging  up  the  soil,  and  yet  the  court  ordered  that  the  cfaanoeUor 
bsue  an  injunction  until  the  hearing,  to  stay  the  trespass,  notwithstanding  the 
party  had  his  remedy  for  the  penalty.  In  the  case  of  BouUon  v.  BuXLf  which 
was  in  chancery  as  late  as  1796,  (3  Yes.  140,)  there  was  a  bill  for  an  injunctioa 
against  infringing  a  patent  right  for  a  fire  engine,  and  it  was  granted,  and  tha 
validity  of  the  patent  was  left,  in  the  meantime,  to  be  tried  at  law.  It  waa 
there  admitted  to  be  the  most  ordinary  jurisdiction  of  the  court  of  dwneeiy, 
not  to  alter  the  possession  until  the  right  was  decided,  and  the  paity  ib 
enjoyment  of  his  patent  privilege  was  considered  as  in  such  possession.  In  * 
late  case  before  the  present  Lord  Chancellor  Eldon,  {The  UniveraUieg  r, 
liichardson,  6  Yes.  707,)  it  waa  held,  that  in  the  case  of  a  patent  right,  if  tha 
party  gets  his  patent  and  puts  it  in  execution,  his  possession,  under  color  of 
that  title,  is  good  enough  to  enjoin  a  disturber  fhnn  interfering,  and  to  oootinua 
the  ii^unction  until  it  is  proved  at  law  that  he  had  no  title.  In  a  stiD  later 
case,  (14  Yes.  130,)  the  court  expressed  itself  in  strong  terms  against  tha 
invasion  of  a  patent  right,  and  said,  that  unless  the  injunction  was  granted, 
any  person  might  violate  the  patent,  and  the  consequence  would  be^  that  the 
patentee  would  be  harassed  with  litigation. 

'*  I  dte  these  Utter  cases  to  show  that  the  law  has  been  settied  in  Bngland 
for  the  last  seventy  years  at  least,  and  has  been  preserved  in  a  steady, 
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validity  of  bis  patent  in  a  court  of  law,  before  it  will  infringement 
grant  bim  tbe  benefit  of  an  injuncftion.(a)[2]  o  pa  n 

(a)  3  Meriv.  624^  628.  The  circnmstance  that  the  right  had  not  preriondy 
been  eetabliahed  at  law,  appean  in  one  case  to  hare  been  made  the  subject  of 
a  demmrrer,  which,  it  is  scarcely  necessary  to  add,  was  oyermled.  Bicks  v. 
Raincock,  2  Dick.  647. 

coarse,  under  a  suooession  of  their  ablest  and  wisest  men.  The  principle  is, 
that  statute  privileges,  no  less  than  common  law  rights,  when  in  actoal 
possession  and  exercise,  will  not  be  permitted  to  be  disturbed  until  the 
of^nent  has  fiiirly  tried  them  at  law,  and  oyerthrowu  their  pretension.  And 
is  not  this  a  most  excellent  principle,  calculated  to  presenre  peace,  and  order, 
and  morals  in  the  community;  and  if  it  was  not  the  law,  yet  deserving  to  be 
the  law,  and  well  worthy  of  our  encouragement  and  sanction  ?  The  federal 
ooorte  in  this  oountry  have  thought  so;  for  under  tlie  patent  law  of  oongross, 
they  have  equally  protected  the  right  by  iojunction.  The  case  of  Mom  v.  R$id 
was  an  injunction  bill  filed  in  1*796,  to  restrain  the  defendant  from  reprinting' 
Wintwbotham's  History,  which,  the  complainant  alleged,  was  an  invasion  of 
the  copyright  of  his  American  GleogTaphy.  The  propriety  of  the  injunction 
was  not  questioned ;  it  issued  in  the  first  instance.  The  complainant  recovered 
1500  dollars,  and  the  injunction  was  made  perpetual  So  in  the  late  case  of 
Whitney  v.  Fort,  which  arose  in  Georgia,  upon  a  violation  of  the  oomplamant's 
patent  for  a  machine  for  cleaning  cotton,  an  izyunction  was  granted,  in  the 
first  instance,  and  was  afterwards  made  perpetual  at  the  circuit  court  at  which 
Judge  Johnson  presided." 

[2]  In  the  case  of  Collard  v.  AUuon,  (4  My.  &  Or.  487,)  the  patent  had  been 
granted  twelve  years  before,  for  an  improvement  in  the  manu&cture  of  grand 
square  pianofortes.  The  plaintifb  filed  affidavits  in  support  of  a  motion  for 
an  ii^unotion  in  the  usual  way.  The  defendants  by  their  answer,  and  by  aJ&- 
davits  in  opposition  to  the  motion,  admitted  that  if  tbe  patent  was  valid,  they 
had  infringed  it;  but  they  denied  the  validity  of  the  patent,  and  stated  ihcts 
to  show  that  the  plaintifb  had  not  been  in  the  exdusive  and  undisturbed  en< 
joyment  of  the  patent  right  as  alleged  in  their  bill.  Lord  Langdale,  M.  B., 
refiised  to  grant  the  plaintiffs  an  interlocutory  h^junotion,  bat  directed  an  action 
to  be  brought^  putting  the  defendants  under  terms  to  accept  of  short  notice  of 
trial  and  keep  an  account  The  motion  was  afterwards  renewed  before  Lord 
Oottoiham,  L.  C,  by  wi^  of  appeal,  but  his  lordship  refused  tlie  motion.  His 
lordship  said,  hi  delivering  judgment  in  this  case :  "  It  is  not  my  intention  to 
express  any  opinion  upon  the  validity  of  the  patent^  namely,  as  to  whether  the 
peculiarity  of  construction  here  olauned  oonstitutes  such  an  improvement  sa 
would  be  the  subject  of  a  patent ;  because  I  have  always  thought  the  decision 
of  that  question  should  devolve  upon  that  jurisdiction  in  which  questions  of 
law  are  more  properly  dedded.  It  is  not  my  intention,  therefore,  to  express 
any  opinion  on  the  point,  ftirther  than  to  say  this,  that  it  is  by  no  means  so  dear 
that  that  is  a  gpx>und  on  which  a  patent  oould  be  maintamed.  Independently 
of  that  circumstance,  however,  there  is  very  contradictory  evidence  as  to 
whether  it  is  a  novelty  or  not.  Persons  whose  opinions  must  in  their  profos- 
sion  be  held  in  great  esteem,  give  conflicting  testimony  on  this  point  [ffis 
l(»rdship  here  stated  the  substance  of  the  affidavits  respecting  the  novelty  of 
the  invention,  and  proceeded :]  The  eftect  of  these  contradictory  statements^ 
therefore,  as  the  matter  now  stands,  leaves  considerable  doubt  upon  the  quea- 
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Infringement  If,  upon  dissolving  an  injunction,  the  court  sees  sufficient 
of  patents.  ground  for  doubt,  it  will  either  direct  an  issue  or  an  action : 
In  what  cases  and  it  will  sometimes  add  to  its  more  general  directions,  that 
£^cted*^d  *^®  P^^y  against  whom  the  application  is  made, 'shall  keep 
an  account  to  an  account  pending  the  discontinuance  of  the  injunction,  in 
me^tot  ^"^  order  that  if  it  shall  finally  turn  out  that  the  plaintiff  *has 

a  right  to  the  protection  he  seeks,  amends  may  be  made  for 
L  *^^*J  the  injury  occasioned  by  the  resistance  to  his  just  de- 

mands.(a)[l] 

(a)  3  Meriv,  628,  629.    Vide  also  Lord  Cochrane  v.  Sme&iurst^  Dav.  on  Pat 
366,  n. 

tion,  whether  that  which  is  now  daimed  is  a  novelty  or  not;  and  that  circum- 
stance would  make  it  my  duty  to  send  the  question  to  law  and  prevent  me 
ftom  g^nting  an  injunction  in  the  meantime.  But  then  it  is  said  there  is  pos- 
session of  the  patent,  and  that  possession  of  a  patent  for  a  certain  length  of 
«  time  gives  such  a  title  as  the  couvt  wiU  protect  until  a  trial  at  law  can  be  had. 
And  certainly  if  I  found  that  manufacturers  of  pianofortes  had  acquiesced,  and 
that  there  was  no  doubt  upon  that  point  to  which  I  have  before  referred,  I 
should  have  adopted  the  course  which  Lord  Eldon  adopted,  and  which  I  have 
iblloWed,  of  protecting  the  right  until  the  trial  should  have  been  had.  For 
that  purpose^  however,  I  ought  to  have  very  satisfactory  evidence  of  exclusive 
possession.  Now,  I  find  here  that  certain  manufacturers  state  that  they  ab- 
stained from  making  pianofortes  in  this  manner  out  of  respect  for  the  plaintiff 
as  having  a  patent ;  while  other  manufacturers  again  say  that  they  have  always 
made  them  in  this  manner.  Which  of  these  statements  is  true  I  am  not  called 
upon  to  decide;  but  the  discrepancy  does  throw  suflBcient  doubt  on  the  case 
to  prevent  my  interfering  by  injunction.  The  result  is,  that  this  case,  in  my 
opinion,  wants  that  evidence  of  exclusive  possession  upon  which  Lord  Eldon 
acted  in  the  case  that  has  buen  referred  to;  and  that  there  is  so  much  doubt 
as  to  the  novelty  of -what  is  claimed,  and  as  to  the  validity  of  a  patent  for  such 
a  manufacture,  that  I  do  not  feel  that  I  ought  to  interfere." 

The  lEJUjy  which  the  patentee  sustains  by  the  infringement  of  his  patent  enti- 
tles him  to  maintam  an  action  at  law  agamst  the  wrong  doer,  to  reoover  com- 
pensation for  the  damage  he  has  sustamed.  BuU.  N.  P.  T6.  Such  ix^uries  are 
in  law  technically  denominated  iorts^  but  as  the  wrongful  act  is  not  committed 
with  any  direct  force  or  violence,  and  the  injury  is  only  the  indirect  effect  of 
the  wrongful  act  of  the  defendant,  the  ionn  of  action  which  a  patentee  can 
maintain  is  that  description  of  action  of  tort  called  an  action  of  case,  or  trespass 
on  the  case.  See  Chit  on  PL  vol  L  In  such  an  action,  the  patentee  or  other 
party  in  whom  the  legal  right  to  the  patent  privilege  was  vested  at  the  time 
of  the  mfringement,  must  be  made  plaintiff,  and  the  person  who  has  directly 
or  indirectly  committed  or  authorized  the  alleged  wrongful  act  must  be  de- 
fendant 

A  patentee  who  has  not  assigned  any  part  of  his  privilege  must  be  the  sole 
plaintiff.  But  if  a  patentee  has  assigned  over  to  another  the  whole  of  his  privi- 
lege, he  oeases  to  have  any  interest^  and  cannot  maintain  an  action  for  the 
infringement  of  the  patent  And  if  a  patent  be  assigned  to  a  single  person,  he 
alone  must  be  plamtiff  in  an  action  for  mfringing  it ;  and  the  patentee  cannot 
be  made  a  co-plaintiff;  for  he  has  ceased  to  hav«  any  interest  in  it    If  there 
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After  tlie  trial  at  law,  if  the  party  who  contested  the  va-  infringement 
lidity  of  the  patent  is  successful,  he  will  be  entitled  to  come  ^  ^**^ 

Prooeedings 

are  several  patentee^  tbey  may  all  join  in  biinging  the  action ;  and  if  a  jntentee  ^  -^^ 
has  assigned  a  part  only  of  bis  patent  right,  he  and  his  assignee  may  be  joined 
as  plaia tiffs  in  any  action  for  infringing  the  patent.  See  JBotUUm  &  Watt  y. 
BuU^  2  H.  BI.  463.  And  if  a  patent  has  been  assigned  in  several  shares,  all 
the  assignees  may  join  in  bringing  an  action ;  and  it  is  conceived  that  it  makes 
no  difference  whether  the  title  of  the  several  assignees  accmes  to  them  by  only 
one  or  by  several  deed^  Bat  it  has  never  been  decided  whether  one  of  several 
patentees,  or  an  assignee  of  a  portion  of  a  patent  privilege,  can  sne  alone  for 
the  damages  which  he  has  sustained  by  the  infringement  of  the  patent  There 
doee  not  seem  to  be  any  good  reason  why  such  a  part  proprietor  should  not 
be  able  to  sue  alone,  although  the  language  of  the  court  of  king's  bench  in  a 
JBomewhat  similar  case  seems  to  be  an  authority  to  the  contrary.  Wdler  t. 
Baker,  {Case  of  Dippers,  at  Tunbridge  Wdls,)  2  Wils.  423. 

If  a  patentee  dies  during  the  existence  of  his  patent  right,  we  have  seen  that 
his  interest  vests  in  his  executor  or  administrator,  and  the  ezecntor  or  admin- 
istrator will  of  course  have  the  same  right  to  an  action  for  an  infringement  of 
the  patent  as  the  deceased  patentee  had,  or  would  have  had,  if  living.  If  there 
are  several  execntors,  all  must  join  in  bringing  an  action,  for  a  probate  obtained 
by  one  of  such  executors  enures  to  the  benefit  of  aD.  See  Williams'  Law  of 
Executors.  If  there  are  several  adminiatratora,  they  must  all  be  joined  aa 
plaintiffls  in  the  action.  The  assignees  of  a  bankrupt  or  insolvent  patentee  may 
maintain  an  action  for  a  violation  of  his  patent  right ;  (See  the  case  of  Bloxam 
r.  Elsee,  1  0.  &  P.  658 ;  6  B.  &  C.  169.)  for  as  we  have  seen,  the  whole  of  the 
bankrupt  or  insolvent  patentee's  interest  passes  to  his  assignees  by  virtue  of 
their  appointment  All  the  assignees  must  of  course  join  in  bringing  any  action. 
It  has  never  been  decided  whether  the  assignees  in  law  of  a  proprietor  of  part 
of  a  patent  privilege  can  be  joined  as  plainiiflb  with  the  other  proprietors,  but 
there  seems  to  be  no  reason  why  they  should  not 

The  action  may  be  brought  against  several  defendants,  where  they  have  been 
guilty  of  any  joint  act  of  infringement,  but  not  otherwise.  And  if  several  per* 
sons  have  been  guilty  of  a  joint  infringement,  the  plaintiff  may  at  his  feleotlon, 
sne  all  or  any  number  of  them  at  his  election.  1  Baund.  291,  e.  The  declara- 
tion (see  the  Forma  of  Declaration,  Hindmardi  on  Pat  Priv.  p.  656,)  usually 
commences  with  an  averment  that  the  patentee  was  the  true  and  first  inven- 
tor of  the  invention  comprised  in  his  patent,  and  that  it  was  a  new  invention. 
Such  an  introductory  averment  does  not,  however,  seem  to  be  essential ;  and 
it  is  sometimes  omitted,  particularly  when  brevity  is  desired.  The  dedaration 
then  states  the  grant  contained  in  the  patent  upon  which  the  defendant  is  sued, 
and  that  may  be  done  either  by  setting  out  the  operative  words  of  the  patent, 
or  by  stating  the  effect  of  the  instrument  as  a  grant  to  the  patentee  and  a  pro- 
hibition 10  all  other  persons. 

By  the  fourteenth  section  of  the  act  of  congress  of  1836,  it  is  provided  that 
in  case  of  an  infringement  of  a  patent  right,  damages  *'  may  be  recovered  by 
action  on  the  case."  This  is  merely  a  provision  by  statute  fbr  the  remedy  to 
which  the  proprietor  of  a  patent  would  have  been  entitled  by  the  common 
law.  The  act  of  1836,  s.  14,  provides  that  an  action  for  an  infringement  is 
"to  be  brought  in  the  name  or  names  of  the  person  or  persons  interested, 
whether  as  x«tentee,  assignees,  or  as  grantees  of  the  exclusive  right  witiim 
and  throughout  a  specified  part  of  the  United  States.'* 
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Infringement    before  the  court  to  demand  the  oosts  and  expenses  he  has 
o  paten  sustained,  by  being  brought  into  a  court  of  equity  by  an  al- 

legation or  right,  which  has  not  been  supported.(a)  If  the 
patentee  is  successful,  he  may  apply  to  revive  the  injunction, 
a  motion  which  is  generally  granted.  [2]    In  the  case,  how- 

(a)  Day.  on  Patents,  629. 

This  provision  changes  the  rule  preyiously  ad(^ted  by  oonstmotion  of  the 
act  of  1*793,  iinder  which  it  had  been  held  that  an  action  conld  not  be  main- 
tained in  the  name  of  an  assignee  of  the  ezduMye  right  for  a  particiilar  dis- 
trict-, as  this  was  considered  to  be  a  mere  license  and  not  an  assignment 
under  the  fourth  section  of  that  act  WhiUemore  y.  OuUer,  I  GkilL  429. 
Though  such  a  party  oould  join  in  a  bill  in  equity  with  the  other  persona  in- 
terested. WhiUemore  v.  OuUer,  1  GaU.  R.  429.  Ogky.Ege^l  Wash.  G.  a 
R.  684. 

[2]  By  the  act  of  1836,  s.  14,  it  is  provided,  "  that  whenever,  in  ^y  action 
for  damages  for  using  or  selling  the  thing  whereof  the  exclusive  right  is  se- 
cured by  any  patent  heretofore  gpranted,  or  which  shall  hereafter  be  (granted,  a 
verdict  shall  be  rendered  for  the  plaintiff  in  sudi  action,  it  shall  be  in  the 
power  of  the  court  to  render  judgment  for  any  sum  above  the  amount  found 
by  such  judgment  as  the  actual  damages  sustained  by  the  plaintiff  not  exceed- 
ing three  times  the  amount  thereolj  according  to  the  circumstanceB  of  the 


case." 


The  plaintiff  argued,  (in  the  case  of  WMUemore  v.  Cfutkr,  I  Gallison's  Bep. 
483,)  that,  although  there  was  no  evidence  of  actual  damage,  the  juxy  ought 
to  give  damages  either  to  the  foil  value  of  the  expense  of  making  the  machine, 
or  of  the  price  at  which  such  a  machine  might  be  sold.  Story,  J.  said,  that, 
"  neither  of  these  estimates  could  form  a  rule  for  damages  for  the  illegal  nuking 
of  the  machine.  As  to  the  expense  of  making  the  machine^  it  is  obvious  that 
it  is  ah  expense  altogether  incurred  by  the  defondant,  and  is  not  a  loss  aoa- 
tained  by  the  plaintiffs.  The  latter  neither  found  the  materials  nor  the  labor. 
How  then  can  it  be  an  actual  damage  sustained  by  them  ?  As  to  the  price  for 
which  toch  a  machine  would  sell,  it  is  open  to  the  same,  and  to  this  fiurther 
objection,  that  the  price  is  compounded  of  the  value  of  the  materials  and  the 
workmanship,  and  also  of  the  right  of  user  of  the  machine.  Now,  admitting 
the  plaintiflb  recover  in  this  action,  there  can  be  no  pretence,  that  thereby  a 
legal  right  will  pass  to  the  defendant  to  use  the  machine  made  by  him.  Sveiy 
foture  use  will  be  an  uifinngement  of  the  plaintiff's  patent;  and,  therefore,  if 
the  plaintifib  could,  in  this  suit^  recover  audi  price^  they  not  only  would  recover 
for  materials  and  labor  which  they  never  fomished,  and  for  a  right  of  user  ' 
which  never  passed  (bom  them,  but,  also,  for  that  which  might  lawfolly  be  the 
subject  of  another  action ;  to  wit,  the  Aiture  user  of  the  defendant's  machuie ; 
BO  that  there  might  be  a  double  recovery  for  the  same  supposed  ii\jury." 

In  the  same  case,  Judge  Stoiy  says,  in  r^;ard  to  the  expression,  actual  da- 
mages, in  the  act  of  congress:  "  By  term  'actual  damages^'  in  the  statute,  are 
meant  such  damages  as  the  plaintiflb  can  actually  prove,  and  have,  in  fitct, 
sustained,  as  contradistinguished  to  mere  imaginary  or  exemplary  damages, 
which,  in  personal  torts^  are  sometimes  given.  The  statute  is  highly  penal, 
and  the  legislature  meant  to  limit  the  single  damages  to  the  real  injury  done, 
M  in  other  cases  of  violation  of  personal  proper^,  or  of  incorporeal  right" 

Mr.  Justice  Story,  (m  the  case  of  Eark  v.  Sawyer^  4  Mason's  Rep.  1,)  laid 
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erer,  from  which  the  above  doctrine  is  collected,  the  plaintiff  infringement 
haying  obtained  a  verdict,  applied  to  revive  the  injunction,  ®  P*  ° 

down  the  geneial  rale,  that  in  an  action  ibr  an  infringement  the  damages 
ahoold  be  estimated  as  high  as  they  can  be,  oonsistentlj  with  the  rule 
of  law  on  this  subject,  if  the  plaintiff's  patent  has  been  violated;  that 
wrong  doers  may  not  reap  the  fruits  of  the  labor  and  genius  of  other  men. 
But  in  a  subsequent  case  before  dted,  the  same  judge,  considering  the  trebling 
of  the  damages  to  be  a  sufficient  discouragement  to  wrong-doers,  seems  to 
limit  the  rule  of  single  damages  more  rigidly.    His  reasoning  is  as  follows: 
"  It  has  been  maintained  by  some  learned  persons  that  the  price  of  the  invent- 
ed machine  is  a  proper  measure  of  damages,  in  cases  where  there  has  been  a 
piracy  by  making  and  using  the  machine,  because,  in  such  cases,  the  verdict 
for  the  plaintiff  entitles  the  defendant  to  use  the  machine  subsequently,  and, 
in  short,  transfers  the  right  to  him  in  the  fUllest  manner,  and  in  the  same  way, 
that  a  recovery  in  trover  or  trespass,  for  a  machine,  by  operation  of  law,  trans- 
fers the  right  to  such  machine  to  the  trespasser,  for  he  has  paid  for  it    If  I 
thought  such  was  the  legal  operation  of  a  verdict  for  the  plaintifij  in  an  action 
Ibr  making  and  using  a  machine,  no  objection  would  very  forcibly  occur  to  my 
mind  against  the  rule.    But  my  difficulty  lies  here.    The  patent  act  gives  to 
the  inventor  the  exclusive  right  of  making  and  using  his  invention  during  the 
period  of  fourteen  years.    But  this  construction  of  the  law  enables  any  person 
to  acquire  that  right,  by  a  forced  sale,  against  the  patentee,  and  compels  him 
to  sell,  as  to  persons  or  places,  when  it  may  interfere  essentially  with  his  per- 
manent interest,  and  involve  him  in  the  breach  of  prior  contracts.    Thus  the 
right  would  not  remain  exclusive ;  but  the  very  attempt  to  enforce  it  would 
involve  the  patentee  in  the  necessity  of  parting  with  it.    The  rule  itself  too, 
has  no  merit  from  its  universality  of  application*    How  could  it  apply,  when 
the  patentee  had  never  sold  the  right  to  any  one?    How,  when  the  value  of 
the  right  depended  upon  the  circumstance  of  the  right  being  confined  to  a  few 
persons?    Where  would  be  the  justice  of  its  application,  if  the  invention  i^re 
of  enormous  value  and  profit,  if  confined  to  one  or  two  persons,  and  of  very 
small  value  if  used  by  the  public  at  large ;  for  the  result  of  the  principle  would 
be,  that  all  the  public  might  purchase  and  use  it  by  a  forced  judicial  sale.    On 
the  other  hand,  cases  may  occur  where  the  wrong  done  to  the  patentee  may 
very  fhr  exceed  the  price  which  he  would  be  willing  to  take  for  a  limited  use 
by  a  limited  number  of  persons.    These,  among  others,  are  difficulties  which 
press  on  my  mind  against  the  adoption  of  the  rule;  and  where  the  declaration 
goes  for  a  user  during  a  limited  period,  and  afterwards  the  party  sues  for  a  user, 
during  another  Mid  subsequent  period,  I  am  unable  to  perceive  how  a  verdict 
and  judgment  in  the  former  case  is  a  legal  bar  to  a  recovery  in  the  second  ac- 
tion.   The  piracy  is  not  the  same,  nor  is  the  gravamen  the  same.    If  indeed 
the  plaintifi^  at  the  trial,  consents  that  the  defendant  shall  have  the  full  benefit 
of  the  machine  forever,  upon  the  ground  of  receiving  the  full  price  in  damages, 
and  the  defendant  is  content  with  this  arrangement,  there  may  be  no  solid  ob- 
jection to  it  in  such  a  case.    But  I  do  not  yet  perceive,  how  the  court  can  force 
the  defendant  to  purchese,  any  more  than  the  plaintiff  to  sell,  the  patent  right, 
for  the  whole  period  it  has  to  run.    The  defendant  may  be  an  innocent  violator 
of  the  plaintiff's  right;  or  he  may  have  oeaaed  to  use^  or  to  have  employment 
for,  suoh  a  machine."    There  are  other  objections  alluded^ to  in  the  case  in  1 
QiUison,429. 
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Infringement    and  it  was  objected,  that  the  defendants  intended  to  more 
o  patents.       ^^^  ^  ^^^  ^^^^  j^^^  Eldon  therefore  refused  to  revive  till 

the  result  of  that  application  should  be  known ;  directing, 
however,  the  parties  to  continue  in  the  interim  to  keep  the 
account  which  had  been  directed  on  a  former  occasion  upon 
dissolving  the  injunction. 

*^  Struck  with  similar  difficulties  in  establishing  anj  general  rule  to  govern 
cases  upon  patents,  some  learned  judges  have  refused  to  laj  down  anj  pArtl- 
cular  rule  of  damages,  and  have  left  the  juiy  at  large  to  estimate  the  actual 
damages  according  to  the  circumstances  of  each  particular  case.  I  rather  in- 
cline to  believe  this  to  be  the  true  course.  There  is  a  great  difference  between 
laying  down  a  special  and  limited  rule  as  a  true  measure  of  damages,  and 
leaving  the  subject  entirelj  open,  upon  the  proofe  in  the  cause,  for  the  consid- 
eration of  the  juiy.  The  price  of  the  machine,  the  nature,  actual  state  and 
extent  of  the  nse  of  the  plaintiff's  invention,  and  the  particular  losses  to  which 
he  may  have  been  subjected  by  the  piracy,  are  all  proper  ingredients  to  bo 
weighed  by  the  jury  in  estimating  the  damages,  vcUere  guanium  vateanC* 
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*CHAPTER  XIIL 

OF  INJUNCTIONS  TO  BESTBAIN  THE  INFBINGKMENT 

OF  COPYRIGHT.  [1] 

The  jurisdiction  of  courts  of  equity,  in  interposing  by  in-  Copjrigiit. 
junction  to  restrain  the  violation  of  copyright  has  been  as- 

[I]  Lord  Manafleld  defines  copy,  or  as  it  is  now  termed  copyright,  88  fol- 
lows :  **  I  use  the  word  copy  in  the  technical  sense  in  which  that  name  or  term 
has  been  used  for  ages,  to  signify  an  incoiporeal  right  to  the  sole  printing  and 
publishing  of  somewhat  intellectaal  oommmiicated  by  letters."  4  Burr.  2396 ; 
Keel  Bepert.  mot  Contrefk^on. 

"  Public  pofiey,**  says  Mr.  Curtis,  in  his  Treatise  on  Copyright^  pp.  19  and 
30,  "requires  a  cweful  protection  of  the  rights  of  authors,  because  literature 
flourishes  most  when  it  reaps  the  rewards  consequent  upon  such  protection. 
There  can  be  no  doubt  that  the  body  of  literature  now  extant  in  the  English 
language,  owes  a  vast  deal  to  the  acknowledgment  of  these  rights,  imperfect 
as  it  has  sometimes  been.  Although  no  legislative  protection  existed  before 
the  reign  of  Queen  Anne,  there  was  a  protection  founded  in  an  acknowledged 
common  law  right,  and  the  practice  of  printers  and  booksellers,  which  may  be 
traced  as  far  back  as  the  reign  of  Queen  Elizabeth.  The  existing  literature  of 
England,  of  a  date  subsequent  to  that  time,  and  the  whole  of  that  of  America, 
have  been  produced  under  the  stimulus  afforded  by  a  greater  or  less  degree  of 
security  to  the  pecuniary  interests  of  authors.  It  is  not  easy  to  say,  with  cer- 
tainty, that  any  portion  of  this  literature  would  not  have  been  produced,  if  an 
author's  exclusive  right  to  the  proceeds  of  publication  bad  never  been  admit- 
ted; nor  is  it  easy  to  find  many  works,  now  classical  in  the  language,  or  of  an 
important  character,  which  we  know  certainly  were  written  without  any  view 
to  profit,  whether  large  or  small.  What  we  know  certainly,  is,  that  ftom 
Shakspeare  to  our  own  day,  everything  has  been  written  under  some  state  of 
the  law  admitting  an  author's  right,  and  that  very  few  great  authors  have 
avoided  or  neglected  aU  recompense  for  their  writings,  while  the  vast  majority 
have  written  for  money  as  well  as  fame." 

Oocupancy  itself  is  supposed  by  Mr.  Locke,  and  many  others,  to  be  founded 
on  the  personal  labor  of  the  oooupant.  And  this  is  the  right  which  an  author 
may  be  supposed  to  have  in  his  own  origmal  literary  composition :  so  that  no 
other  person  without  his  leave  may  publish  or  make  profit  of  the  copies. 
When  a  man,  by  the  exertion  of  his  rational  powers,  has  produced  an  original 
work,  he  seems  to  have  clearly  a  right  to  dispose  of  that  identical  work  as  he 
pleases,  and  any  attempt  to  vary  the  disposition  he  has  made  of  it,  appears  ta 
be  an  invasion  of  that  right  Now  the  identity  of  a  literary  composition  con- 
swts  euturely  in  the  sentiimeini  and  the  language ;  the  same  conoeptions  clothed 
in  the  same  words,  must  necessarily  be  the  same  composition  :  and  whatever 
method  be  taken  of  exhibiting  that  composition  to  the  ear  or  the  eye  of  an* 
other,  by  recital,  by  writing,  or  by  printing,  in  any  number  of  copies,  or  at  any 
period  of  time,  it  is  always  the  identical  work  of  the  author  which  is  so  exhi. 
bited ;  and  no  other  man  ^t  hath  been  thought)  can  have  a  right  to  exhibit  it, 
especially  for  profit,  without  the  author's  consent.    This  consent  may  perhaps 
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Copyright  sumed  merely  for  the  purpose  of  makiiig  effectual  the  legal 
right.  Adequate  relief  cannot  be  given  by  any  action  for 
damages.  It  is  impossible  to  lay  before  a  jury  the  whole 
evidence  as  to  all  the  publications  which  go  out  to  the  world 
to  the  plaintiff's  prejudice ;  and  the  sale  of  copies  by  the  de- 
fendant is  in  such  instance,  not  only  taking  away  the  profit 
upon  the  individual  book,  which  the  plaintiff  probably  would 
have  sold,  but  may  injure  him  to  an  incalculable  extent, 
which  no  inquiry  for  the  purpose  of  damages  can  ascer- 
tain.(a)[2] 

(a)  8  Ves.  226.    1*7  Ves.  424. 

be  tacitly  given  to  all  mankind,  when  an  author  saffiarB  his  work  to  be  pKib* 
liBhed  by  another  hand,  without  any  claim  or  reserve  of  right,  and  withoat 
stamping  on  it  any  marks  of  ownership ;  it  being  then  a  present  to  the  public, 
like  building  a  church  or  bridge,  or  laying  out  a  new  highway ;  \mt,  in  case 
the  author  sells  a  single  book,  or  totally  grants  the  copyright,  it  hath  been  sup> 
posed,  in  the  one  case,  that  the  buyer  hath  no  more  right  to  multiply  copies  of 
that  book  for  sale,  than  he  hath  to  imitate  for  the  like  purpose  the  ticket  which 
is  bought  for  admission  to  an  opera  or  a  concert ;  and  that,  in  the  other,  the 
whole  property,  with  all  its  ezclusive  rights,  is  perpetually  transferred  to  the 
grantee.  On  the  other  hand  it  is  urged,  that  though  the  exclusive  property 
of  the  manuscript^  and  all  which  it  contains,  undoubtedly  belongs  to  the  au- 
thor, brfore  it  is  printed  or  published ;  yet,  firom  the  instant  of  publication,  the 
exclusive  right  of  an  author  or  his  assigns  to  the  sole  communication  of  his 
ideas  immediately  vanishes  and  evaporates ;  as  bemg  a  right  of  too  sabtQe  and 
substantial  a  nature  to  become  the  subject  of  property  at  the  common  lew,  and 
only  capable  of  being  guarded  by  positive  statutes  and  special  provisions  of 
the  magistrate. 

The  Boman  law  adjudged,  that  if  one  man  wrote  anything  on  the  paper  or 
parchment  of  another,  the  writing  should  belong  to  the  owner  of  the  black 
materii^ :  meaning  thereby  the  mechanical  operation  of  writing,  fbt  whidi  it 
directed  the  scribe  to  receive  a  satis&ction ;  for  in  works  of  genius  and  inven- 
tion, as  in  painting  on  another  man^s  canvas,  the  same  law  gave  the  canvas  to 
tiie  painter.  As  to  any  other  property  in  the  works  of  the  understanding;  the 
law  is  silent ;  though  the  sale  of  literary  copies,  for  the  purposes  of  recital  or 
multiplication,  is  certainly  as  ancient  as  the  times  of  Terence,  Martial  and  Sta- 
titts.  Neither  with  us  in  England  hath  there  been  (till  vwy  lately)  any  final 
determination  upon  the  right  of  authors  at  the  common  law. 

[2]  The  jurisdiction  of  courts  of  equity  over  what  is  termed  literary  property 
is  undoubted,  and  is  exercised  to  give  full  effect  to  the  legal  and  equitaUe 
rights  of  parties.  The  process  of  injunction  is  the  most  common  and  sahitary 
remedy  that  can  be  implied ;  it  restrains  any  violation  which  might  become 
an  injury  irremediable  by  the  slow  pro6eeding  of  the  common  law.  And  the 
courts  are  very  liberal  in  the  exercise  of  the  remediable  jurisdiction  of  ii\)unctiDn. 
Where  there  has  been  a  violation  of  the  right  of  property,  the  court  wiU  grant 
the  aid  of  the  writ  upon  a  colorable  possession  only.  It  will  be  granted  and 
continued  until  the  hearing  upon  possession  alone,  although  the  title  to  the 
book  or  patent  may  be  very  doubtfbl.    6  Vesey,  689 ;  8  Vesey,  605 ;  Godaon 
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*The  statates  upon  which,  the  right  to  this  important  Oopyiiglii 
branch  of  property  at  present  rests,  are  the  following : — [1] 

on  PfttontB  and  CopTTigbtfl^  364.  Showing  »  title  either  clear  or  oolorable 
with  poaseasion,  is  neoessaiy  to  obtain  an  injunctioii,  and  the  affidavit  ought 
to  be  distinct  upon  these  points.  BeU  y.  Walker^  1  Bro.  G.  C.  451 ;  Wakot  y. 
WMbt,  1  Teaey,  1 ;  J^att  y.  BouUon,  IB  Yeeey,  447.  An  injunction  will  bo 
granted  until  ooawer  or  Anther  order,  and  then  it  will  be  diaaolyed  on  tbe 
ooming  in  and  reading  the  defendant's  answer,  if  tbe  plaintiff's  title  or  the 
alleged  violation  be  disproved ;  and  if  it  be  doubtftil,  the  court  will  ezerdse  a 
discretion,  and  continue  the  injunction  or  diasolye  it  Wakot  v.  WaJkeTf  7 
Yeaejr,  1 ;  Wifkms  y.  Aikin,  17  Veeey,  422.  It  ought  to  be  remariEed  in 
conclusion  that  the  court  will  not  interfere  in  cases  where  the  work  is  of  ao 
•fil  tendency ;  it  leaves  the  oourts  of  common  law  In  possession  of  the  power 
to  enquire  into  the  criminal  tendency  of  works,  and  to  punish  tha  goll^ 
aothors  of  them.    Jeremy's  Eq.  Juris.  321. 

It  was  before  observed  that  this  is  a  fruilAil  subject  of  equity  powers.  Its 
voluminous  character  and  the  wide  range  of  equity  juiisdiotion  embraced  by 
it^  may  be  seen  by  the  student  in  the  following  synopsis  spread  before  his 
aye* 

The  different  kinds  of  literary  property  which  are  subject  to  tbe  law  of 
oopyrigbt,  may  be  thns  dassed :  1st  The  varions  kinds  of  books:  2d.  Manu- 
scripts ;  and  under  this  division  may  be  placed  epistolary  writings  and  letters : 
3d.  Books  of  compilation ;  and  under  this  division  is  included  encyclopedia, 
dictionaries,  calendars,  chronologies,  ic:  4th.  Abridgements:  6th.  Transla* 
tions:  6th.  Notes  and  additions:  7th.  Periodical  publications :  8th.  Reviews: 
dth.  Newspapers:  lOtb.  Pamphlets:  lltb.  Various  periodical  publications: 
12tlL  The  various  musical  compositions:  13th.  Dramatic  compositions;  and 
14th.  Those  relating  to  the  fine  arts:  Ist  Engravings:  2d.  Patterns:  3d. 
fieolptures,  models,  fta 

[1]  Aa  early  as  tbe  year  1666,  decrees  and  ordinances  of  the  stamshamber 
regulated  the  manner  of  printing  and  the  number  of  presses  throughout  tbe 
kingdom,  and  prohibited  all. printing  against  the  force  and  meaning  of  any  of 
tbe  statutes  or  laws  of  the  realm,  or  of  any  injunction,  lottos  patent,  or 
ordinances  set  forth  or  to  be  set  forth  by  the  grant,  commission,  or  aathority 
of  the  crown.    4  Burr.  R.  2312. 

By  another  decree  of  the  star-chamber  of  tbe  23d  of  June,  1686,  every  book 
was  required  to  be  licensed ;  and  any  one  was  forbidden  to  print  *'  against  tha 
form  or  morning  of  any  restraint  contained  in  any  statute  or  laws  of  tha 
realm,  or  the  true  intent  and  meaning  of  any  letters  patent,  commissions  or 
prohibitions  under  the  great  seal,  or  contrary  to  any  allowed  ordinance  aet 
down  for  the  good  government  of  the  stationers'  company." 

There  was  another  decree  of  the  star-chamber  of  tbe  11th  Jv)f,  1637, 
which  should  here  be  cited,  and  by  which  '*  no  person  was  to  privt  or  import 
(printed  abroad)  any  book  or  copy  which  the  company  of  statfonera,  or  any 
other  person  hath  or  shall,  by  any  letters  patent,  order  or  entrance  in  their 
regiater  book,  or  otherwise  have  the  right,  privilege,  authority,  or  allowanoe 
solely  to  print" 

In  1640,  the  star-chamber  was  abcdished,  and  all  regulations  of  the  press 
and  decrees  against  printing,  as  well  as  all  the  charter  powers  given  to  the 
stationers'  company  were  aboMied.  But  the  lioentioosnefls  that  ensued  led 
the  two  houses  of  parliament  to  paas  a  new  ordinance  whwh  prohibited  , 
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statutM.  By  the  8  Ann,  c.  19,  an  author  and  his  assigna  had  the 

8  Anne,  c  19.  ^ole  liberty  of  printing  and  re-printing  his  works  for  the 

term  of  fourtegn  years  and  no  longer,  and  if  at  the  end  of 
[  810]  that  term  the  author  himself  *were  living,  the  right  was  to 

return  to  him  for  another  term  of  the  same  duration.  [1] 

printing?,  unless  tbe  book  had  been  first  lioenaed  and  entered  in  the  registar  of 
the  stationers^  company ;  and  it  also  prohibited  printing  without  oonsenk  of  the 
owner,  or  importing  (if  printed  abroad)  upon  pain  of  forfeitmg  the  same  to  tho 
owner  or  owners  of  the  copies  of  the  said  books,  fto. 

In  1649,  the  long  parliament  made  an  ordinance,  which  foibids  printing  any 
book  legally  granted,  or  any  book  entered,  without  consent  of  the  owner, 
upon  pain  of  Ibrfeitnre,  Ac 

In  1662,  the  lioenshig  act  of  13  and  14  Car.  IL  was  passed,  prohibiting  the 
printing  of  any  book  unless  first  licensed  and  entered  in  the  register  of  the 
stationers*  company,  and  prohibiting  also  tbe  printing  without  consent  of  the 
owner,  upon  pain  of  ibrfeitmg  tbe  book  and  Bs.  8d  for  each  copy,  half  to  the 
king,  half  to  the  owner;  to  be  sued  for  by  the  owner  in  six  months. 

The  licensing  act  of  Charles  II.  was  continued  by  several  acts  of  pariiament, 
but  expired  on  the  9th  of  May,  1679.    In  1681,  all  legislative  protectxm 
having  ceased,  the  stationers*  company  adopted  an  ordinance  or  bye-law, 
•  which  recites  that  several  members  of  tbe  company  have  great  part  of  their 

estates  in  copies ;  that  by  ancient  usage  of  the  company,  when  any  book  or 
copy  is  duly  entered  in  their  register  to  any  member,  such  person  hath  always 
been  reputed  and  taken  to  be  proprietor  of  such  book  or  copy,  and  ought  to 
have  the  sole  printing  thereof  The  ordinance  then  ftirther  recites  that  this 
privilege  and  interest  had  of  late  been  often  violated  and  abused ;  and  then  it 
provides  a  penalty  against  such  violation  by  any  member  or  members  of  the 
company,  where  the  copy  had  been  duly  entered  in  their  register. 

The  licensing  act  of  Charles  U.  was  revived  in  the  1st  of  James  IL  a  7,  and 
continued  by  4  W.  ft  M.  c.  24,  and  finally  expired  in  1694.  In  this  last  year, 
the  stationers*  company,  apparently  with  the  same  view  of  supplying,  as  fiv 
as  related  to  themselves,  the  &ilure  of  legislative  protection,  passed  a  similsr 
ordinance,  or  bye-law,  in  a  slightly  different  and  stronger  phraseology.  The 
same  observations  apply  to  this  ordinance  as  to  that  of  1681. 

The  proprietors  of  copies  applied  to  parliament  in  1709,  for  an  act  mora 
eflfectually  to  secure  their  property  forever,  by  what  they  thought  a  more 
adequate  remedy  than  any  that  had  then  been  used.  It  seems  that  no  one 
had  then  supposed  that  a  bill  would  lie  for  an  injunction  and  relief  in  equity. 
MlOar  ▼.  Ihylor,  4  Burr.  2317,  2405;  Yem,  220,  275.  But  the  common  law 
temedy  of  an  action  was  understood,  though  It  was  Justly  regarded  as  totally 
hiad«quate,  both  because  of  the  difficulty  of  proving  all  the  actual  damage^ 
and  because  "  the  defendant  was  always  a  pauper.'*  The  petitioners,  therefore, 
prayed  that  confiscation  of  the  counterfirit  copies  might  be  made  one  of  tiie 
penames.    This  led  to  the  Statote  8  Anne,  a  19,  passed  to  1709. 

For  Ihrther  information  on  this  subject,  the  reader  is  referred  to  Curtis  on 
Copyright,  fh)m  whk^  the  foregomg  historical  data  have  principally  been 
obtained. 

[1]  8  Anne,  a  19. — ^An  Act  for  the  Encouragement  of  Leamhig,  by  vesting 
the  Copies  of  printed  Books  in  the  Authors  or  Purchasers  cfwaA  Copies^ 
during  the  Times  therein  mentioned. 
**  Whereas  printers,  bookselleni^  and  other  persons  have  of  late  ftequent^y  taken 
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As  before  tbe  union,  no  statute  existed  to  proteot  copy-  Stetntet. 

the  Kbertf'  of  piintiag,  raprinting,  and  pabliahing,  or  caofling  to  be  printed  r»>  ^^'^* 
printed  and  published  books  and  other  writings  without  the  consent  of  the 
MithofS  or  proprietors  of  such  books  and  writings,  to  their  veiy  great  detri- 
tnent  and  too  often  to  the  ruin  of  them  and  their  fiimilieB:^*  For  preyenting 
Ibenfere  such  practiees  for  the  ftiture,  and  for  the  encouragement  of  learned 
men  to  eompose  and  write  uaeOil  books;  Kaj  it  please  jour  Uiyesty  that  it 
asay  be  enacted ;  and  be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by 
aod  with  the  advice  and  consent  of  the  Lords  Spiritual  ^nd  Temporal  and  Coq- 
mona  ia  this  present  Parliament  assembled,  and  hj  the  authority  of  the  same^ 
Tbat  from  and  after  the  tenth  day  of  April  one  thousand  seven  hundred  and 
ten  the  author  of  any  book  or  books  already  printed  who  hath  not  transforred 
Id  any  other  the  copy  or  copies  of  such  book  or  books  share  or  shares  thereof 
or  the  bookseller  or  bookserers  printer  or  printers  or  other  person  or  persons 
who  hath  or  have  purchased  or  acquired  the  copy  or  copies  of  any  book  or 
books  in  order  to  print  or  reprint  the  same  shall  have  the  sole  right  and  liberty 
of  printing  such  book  and  books  for  the  term  of  one-and-twenty  years  to  ooo^ 
meoee  fiom  the  said  tenth  day  of  April  and  no  longer ;  and  that  the  author  of 
any  book  or  books  already  composed  and  not  printed  and  published  or  that 
■ball  hereafter  be  composed  and  his  assignee  or  assigns  shall  have  the  sole 
liberty  of  printing  and  reprinting  such  book  and  books  for  the  term  of  fourteen 
years  to  commence  from  the  day  of  the  first  publishing  the  same  and  no  lon|^; 
and  that  if  any  other  bookseller  printer  or  other  person  whatsoever  from  and 
after  the  tenth  day  of  April  one  thousand  seven  hundred  and  ten,  within  the 
tinea  granted  and  limited  by  this  Act  as  aforesaid,  shall  print  reprint  or  import 
or  eaose  to  be  printed  reprinted  or  imported  any  such  book  or  books,  without 
the  consent  of  the  proprietor  or  proprietors  thereof  first  had  and  obtained  in 
writing  signed  in  the  presence  of  two  or  more  credible  witnesses ;  or  knowing 
the  same  to  be  so  printed  or  reprinted  without  the  consent  of  the  proprietory 
shall  sell  publish  or  expose  to  sale,  or  cause  to  be  sold  published  or  exposed 
to  sale  any  such  book  or  books  without  such  consent  first  had  and  obtained  as 
aforesaid:  then  such  offender  or  offenders  sliall  forfeit  such  book  or  books  and 
aU  and  every  sheet  or  sheets  being  part  of  such  book  or  books  to  the  proprie- 
tor or  proprietoiB  of  the  copy  thereof  who  shall  forthwith  damask  aod  make 
waste  paper  of  them ;  and  further,  that  every  such  offender  or  offenders  shall 
forfeit  one  penny  for  every  sheet  which  shall  be  found  in  his  her  or  their  cus- 
tody either  printed  or  printing  published  or  exposed  to  sale  contrary  to  the 
true  intent  and  meaning  of  tliis  Act ;  the  one  moiety  thereof  to  the  Queen's 
most  excellent  Uajesty  her  heirs  and  successors,  and  the  other  moiety  thereof 
to  any  person  or  persons  that  shall  sue  for  the  same,  to  be  recovered  in  any 
of  her  Miyesty's  courts  of  record  at  Westminster  by  action  of  debt  bill  plamt 
or  information  in  which  no  wager  of  law  essoign  privilege  or  protection  or 
more  than  one  imparlance  shall  be  allowed. 

IL  And  whereas  many  persons  may  through  ignorance  offend  against  this 
Act,  unless  some  provision  be  made  whereby  the  property  in  every  such  book 
as  is  intended  by  this  Act  to  be  secured  to  the  proprietor  or  proprietors  thereof 
may  be  asoertained,  as  likewise  the  consent  of  such  proprietor  or  proprietors 
for  the  printi^  ac  reprinting  of  such  book  or  books  may  from  time  to  time  be 
known ;"  Be  it  therefore  further  enacted  by  the  authori^  aforesaid,  that  no* 
thmg  in  this  Act  oontamed  shall  be  construed  to  extend  to  subject  any  book« 
aattor  priatar  or  other  person  whataoever  to  the  forfoitore  or  psnaltiea  thsonla 
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mentioned  for  or  by  reason  of  the  printing  or  reprinting  of  any  book  or  books 
^thont  endi  consent  as  afi)re«aid,  unless  the  title  to  the  oopy  of  such  book  or 
books  hereafter  published  shall,  before  such  publication,  be  entered  in  the 
register  book  of  the  company  of  stationers  in  such  manner  as  hath  been  used, 
which  register  book  shall  at  all  times  be  kept  at  the  hall  of  the  said  company, 
and  unless  such  consent  of  the  proprietor  or  proprietors  be  in  like  [manner 
entered  as  aforesaid,  for  every  of  which  several  entries  six  pence  shall  be  paid 
and  no  more ;  which  said  register-book  may  at  all  reasonable  and  convenient 
times  be  resorted  to  and  inspected  by  any  bookseller  printer  or  other  person 
Hoar  the  purposes  before  mentioned  without  any  fee  or  reward ;  and  the  derk 
of  the  said  Company  of  Stationers  shall  when  and  as  often  as  thereunto  required 
give  a  certificate  under  his  hand  of  such  entry  or  entries  and  for  every  such 
certificate  may  take  a  fee  not  exceeding  six  pence. 

II  I.  Provided  nevertheless,  that  if  the  derk  of  the  said  Company  of  Statii^ers 
for  the  time  being  shall  relhse  or  neglect  to  register  or  make,  such  entry  or 
entries  or  to  give  such  certificate,  being  thereunto  requhred  by  the  author  or 
proprietor  of  such  copy  or  copies  in  the  presence  of  two  or  more  credible  wit- 
nesses, that  then  such  person  and  persons  so  refusing,  notice  being  first  duly 
given  of  such  refosal  by  an  advmtisement  in  the  Gazette,  shafi  have  Uie  like 
benefit  as  if  such  entry  or  entries  certificate  or  certificates  had  been  duly  made 
and  given ;  end  that  the  clerks  so  reAising  shall  for  any  such  ofl^nee  for^t  to 
the  proprietor  of  such  copy  or  copies  the  sum  of  twenty  pounds,  to  be  re- 
covered in  any  of  her  Majesty's  courts  of  record  at  Westminster  by  action  of 
debt  bill  plaint  or  information,  in  which  no  wager  of  law  essoign  privilege  or 
protection  or  more  than  one  imparlanoe  shall  be  allowed. 

lY.  Provided  nevertheless  and  it  is  hereby  further  enacted  by  the  authority 
aforesaid,  That  if  any  bookseller  or  booksellers  printer  or  printers  shall  after 
the  said  five-and-twentieth  day  of  March  one  thousand  seven  hundred  and  ten 
Bet  a  price  upon  or  sell  or  expose  to  sale  any  book  or  books  at  sudi  a  price  or 
rate  as  shall  be  conceived  by  any  person  or  persons  to  be  too  high  and  unrea- 
flonable ;  it  shall  and  may  be  lawfiil  for  any  person  or  persons  to  make  com- 
plaint thereof  to  the  Lord  Archbishop  of  Canterbuiy  for  the  time  being  the 
Lord  Chancellor  or  Lord  Keeper  of  the  great  seal  of  Great  Britain  finr  the  time 
being  the  Lord  Bishop  of  London  for  the  time  being  the  Lord  Chief  Justice  of 
the  court  of  Queen's  Bench  the  Lord  Chief  Justice  of  tlie  court  of  Common 
Pleas  the  Lord  Chief  Baron  of  the  court  of  Exchequer  for  the  time  being  the 
Vice-chancellors  of  the  two  universities  for  tiie  time  being  in  that  part  of 
Great  Britain  called  England  the  Lord  President  of  the  sessions  for  the  time 
being  the  Lord  Justice  General  for  the  time  being  the  Lord  Chief  Baron  of  the 
of  the  Exchequer  for  the  time  being  the  Hector  of  the  college  of  Edinbai^gh 
for  the  time  being  in  that  part  of  Great  Britain  called  Scotland;  who  or  any 
one  of  them  shall  and  have  hereby  fiiU  power  and  authority  ih>m  time  to  time 
to  send  for  summon  or  call  before  him  or  them  such  bookseller  or  booksellers 
printer  or  printers  and  to  examine  and  inquire  of  the  reason  of  the  deamesa 
and  enhancement  of  the  price  or  value  of  such  book  or  books  by  him  or  them 
ao  sold  or  exposed  to  sale ;  and  if  upon  such  inquiry  and  examination  it  shall 
be  found  that  the  price  of  such  book  or  books  is  enhanced  or  anywise  too 
high  or  unreasonable,  then  and  in  such  case  the  said  Archbishop  of  Gantsr- 
bury  Lord  Chancellor  or  Lord  Keeper  Bishop  of  London,  two  Chief  Justices 
Chief  Baron  Vioo  GbanoeUors  of  the  univeraitiei,  in  that  partof  Qrsat  Britaia 


Tiido&B  irore  extexided  to  the  whole  of  the  United  King-  statutei. 
dom.[2] 

Oftlled  England,  and  the  said  Lord  Presldttiit  of  the  seaBiona,  Lord  Justice  Gea- 
era],  Lord  Chief  Baron,  and  Reotor  of  the  College  of  Edinburgh,  in  that  part 
€f  Great  BriUun  called  Scotland,  or  any  one  or  more  of  them  so  inquirmg  or 
examining,  have  hereby  full  power  and  authority  to  reform  and  radrees  the 
aaooe,  and  to  limit  and  aettle  the  price  of  every  such  printed  book  and  books, 
from  time  to  tune  according  to  the  best  of  their  judgments  and  as  to  them 
shall  seem  just  and  reasonable;  and  in  case  of  alteration  of  the  rate  or  price 
firom  what  was  set  or  demanded  by  such  bookseller  or  booksellers  printer  or 
printers  to  award  and  order  such  bookseller  and  booksellers  printer  and  priu- 
ten  to  pay  all  the  costs  and  charges  that  the  person  or  persona  so  oomplaia- 
ing  shall  be  put  unto  by  reason  of  such  complaint  and  of  the  causing  such  rate 
or  price  to  be  so  limited  and  settled ;  aU  which  shall  be  done  by  the  said  Arch- 
bishop of  Canterbury  Lord  Chancellor  or  Lord  Keeper  Bishop  of  London  two 
Chief  Justices  Chief  Baron  Yioe-Chanoellors  of  the  two  univeisities  in  that 
part  of  Great  Britain  called  England  and  the  said  Lord  President  of  the  ses* 
sions  Lord  Justice  General  Lord  Chief  Baron  and  Rector  of  the  college  of 
£dinbuxgh  in  that  part  of  Great  Britain  called  Scotland  or  any  one  of  them  by 
writing  under  their  hands  and  seals,  and  thereof  public  notice  shall  be  forthwith 
given  by  the  said  bookseller  or  booksellers  printer  or  printers  by  an  advertise- 
ment in  the  Gazette;  and  if  any  bookseller  or  booksellers  printer  or  printers 
shall  after  such  settlement  made  of  the  said  rate  and  price  sell  or  expose  to 
sale  any  book  or  books  at  a  higher  or  greater  price  than  what  shall  have  been 
so  limited  and  settled  as  aforesaid,  then  and  in  every  such  case  such  bookseller 
and  booksellers  printer  and  printers  shall  forfeit  the  sum  of  five  pounds  for 
avezy  sudi  book  so  by  him  her  or  them  sold  or  exposed  to  sale;  one  moiety 
thaieof  to  the  Queen's  most  ezcellMit  majesty  her  heirs  and  successors,  and 
the  other  moiety  to  any  person  or  persons  that  shall  sue  for  the  same,  to 
be  recovered  with  costs  of  suit  in  any  of  her  Majesty's  courts  of  record  at 
Westminster  by  action  of  debt  bill  plaint  or  information,  in  which  no  wager  of 
law  essoign  privilege  or  protection  or  more  than  one  imparlanoo  shall  be  al- 
lowed. 

Y.  Provided  always  and  it  is  hereby  enacted,  That  nine  copies  of  each  book 
or  books  upon  the  best  paper  that  from  and  aHier  the  said  tenth  of  April  one 
thousand  seven  hundred  and  ten  shall  be  printed  and  published  as  aforesaid  or 
reprinted  and  published  with  additions  shall  by  the  printer  and  prmters  there- 
of be  delivered  to  the  warehouse-keeper  of  tlie  said  Company  of  Stationers  for 
the  time  being  at  the  hall  of  the  said  company  before  such  publication  made, 
for  the  use  of  the  royal  library  the  libraries  of  the  universities  of  Oxford  and 
Cambridge  the  libraries  of  the  four  universities  in  Scotland  the  library  of  Sion 
College  ui  London  and  the  library  commonly  called  the  library  belonging  to 
the  Faculty  of  Advocates  at  Edinburgh  respectively;  whidi  said  warehouse- 
keeper  is  hereby  required  within  ten  days  after  demand  by  the  keepers  of  the 

[2]  41  Geo.  III.  a  107. — ^An  Act  for  the  Airther  Encouragement  of  Learning, 
in  the  United  Kingdom  of  Great  Britain  and  Ireland,  by  securing  the  Copies 
and  Copyright  of  printed  Books  to  the  Authors  of  such  Books,  or  their  As- 
signs for  the  Tune  herein  mentioned. — [2d  July  1801.] 
''  Whereas  it  is  expedient  that  fhrther  protection  should  be  afforded  to  the 

anthora  of  books  and  the  porohassrs  of  the  oopi?s  and  copyrights  of  the  same 
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statatet.  By  the  54  Qeo.  8,  c.  156,  the  author  or  his  assignee  or  as* 

64  Gea  3,  a 

*-^^'  respective  libraries  or  anj  person  or  persons  by  them  or  any  of  them  sathoifo- 

ed  to  demand  the  said  copy  to  deliver  the  same  for  the  use  of  the  aftwesaid  li- 
braries ;  and  if  any  proprietor  bookseller  or  printer  or  the  warehouse-keeper  of 
the  said  Company  of  Stationers  shall  not  observe  the  direction  of  this  A.ct 
therein,  that  then  he  and  they  so  making  defanlt  in  not  delivering  the  said 
printed  copies  as  aforesaid  shall  forieit,  besides  the  value  of  the  said  printed 
oopies,  the  sum  of  five  pounds  for  eveiy  copy  not  so  delivered  as  aJso  the  value 
of  the  said  printed  copy  not  so  delivered ;  the  same  to  be  recovered  by  tba 
Queen's  Mf^'esty  her  hebv  and  successors  and  by  the  chanoellco-  masters  and 
scholars  of  any  of  the  said  universities  and  by  the  president  and  fiellowa  of 
Sion  College  and  the  said  Faculty  of  Advocates  at  Edinburgh,  with  their  foil 
costs  respectively. 

YI.  Provided  always  and  be  it  further  enacted,  That  if  any  person  or  per- 
sons incur  the  penalties  contained  in  this  Act  in  that  part  of  Great  Britain  call- 
ed Scotland  they  shall  be  recoverable  by  any  action  before  the  court  of  ses- 
sions there. 

yil.  Provided,  That  nothing  in  this  Act  contained  do  extend  or  ^all  be 
oonstrued  to  extend  to  prohibit  the  importation  vendiugor  selling  of  any  book 
in  Greek  Latin  or  any  other  foreign  language  printed  beyond  the  seas;  any- 
thing in  this  Act  contained  to  the  contrary  notwithstanding. 

YIIL  And  be  it  fiirther  enacted  by  the  authority  aforesaid,  That  if  any  m> 
Hon  or  suit  shall  be  commenced  or  brought  against  any  person  or  persons 
whatsoever  for  doing  or  causing  to  be  done  anything  in  pursuance  of  this  Ac^ 
the  defendants  in  such  action  may  plead  the  general  issue  and  give  the  qiecial 
matter  in  evidence ;  and  if  upon  such  action  a  verdict  be  given  for  the  defeuAr 
ant  or  the  fdaintiflf  become  nonsuited  or  discontinue  his  action,  then  the  ds* 
fondant  shall  have  and  recover  his  full  costs  for  which  he  shall  have  the  same 
remedy  as  a  defendant  in  any  case  by  law  hath. 

IX.  Provided,  That  nothing  iu  this  Act  contained  shall  extend  or  be  con- 
strued to  extend  either  to  prejudice  or  confirm  any  right  that  the  said  univer- 
sities or  any  of  them  or  any  person  or  persons  have  or  daim  to  have  to  tba 
printing  or  reprinting  any  book  or  copy  already  printed  or  hereafter  to  be 
printed. 

X.  Provided  nevertheless,  That  all  actions  suits  bills  indictments  or  infor- 
mations for  any  offence  that  shall  be  committed  against  this  Act  ^ball  be 
brought  sued  and  commenced  within  three  months  next  after  such  offence  com- 
mitted or  else  the  same  shall  be  void  and  of  none  effect 

XL  Provided  always,  That  afWr  the  expiration  of  the  said  term  of  fourteen 
years  the  sole  right  of  printing  or  disposing  of  copies  shall  return  to  the  an- 
thers thereof  if  they  are  then  living,  for  another  term  of  fourteen  years. 


in  the  United  Kingdom  of  Great  Britain  and  Ireland ;"  Uay  it  therefore 
please  your  Majesty  that  it  may  be  enacted ;  and  be  it  enacted  by  the  Xing's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spi- 
ritual and  Temporal  and  Common^  in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  That  the  author  of  any  book  or  books  already 
composed  and  not  printed  or  published  and  the  author  of  any  book  or  booka 
which  shall  hereafter  be  composed  and  the  assignee  or  assigns  of  soeh  ao- 
thors  respectively  shall  have  the  sole  liberty  of  printing  and  reprinting  of  snch 
book  and  books  for  the  tenn  of  fourteen  ymtu,  to  commenoe  from  the  day  of 
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mgOBj  have  the  sole  Kberty  of  printing  and  reprinting  Stttau^ 


inibliflhln^  the  same  and  no  longer;  and  that  if  an^  other  bookseSer 
printer  or  other  person  whosoever  m  any  part  of  the  said  United  Kingdom  or 
kk  pert  of  the  Britiflh  dominions  of  Europe  shall  from  and  after  the  passing  of 
this  Act  print  reprint  or  import  or  shall  cause  to  be  printed  reprinted  or  im- 
ported any  such  book  or  books  wltbont  the  consent  of  the  proprietor  or  pro- 
prielora  of  the  copyright  of  and  in  sodi  book  or  books  first  had  and  obtained 
in  writing,  signed  in  the  presence  of  two  or  more  credible  witnesses,  or 
'knowing  the  same  to  be  so  printed  reprinted  or  imported  without  such  consent 
of  such  proprietor  or  proprietors  shall  sell  publish  or  expose  to  sale  or  cause 
to  be  sold  published  or  exposed  to  sale,  or  shall  have  hi  his  her  or  their  poe- 
•Sflsion  for  sale  any  such  book  or  books  without  such  consent  first  had  and 
obtained  as  aforesaid,  then  such  offender  or  ofllonders  shall  be  liable  to  a  spo- 
eial  action  on  the  case  at  the  suit  of  the  proprietor  or  proprietors  of  the  oopy« 
light  of  such  book  or  books  so  unlawfiilly  printed  reprinted  or  imported  or 
patched  or  exposed  to  sale,  or  being  in  the  possession  of  such  off'ender  or 
offenders  for  sale  as  aforesaid  contrary  to  the  true  intent  and  meaning  of  this 
Act ;  and  every  such  proprietor  and  proprietors  shall  and  may  by  and  in  such 
special  action  tipon  the  case  to  be  so  brought  against  such  olTender  or  offend* 
era  in  any  court  of  record  in  that  part  of  the  said  United  Kingdom  or  of  the 
British  dominions  in  Europe  in  which  the  offence  shall  be  oommitted,  recover 
such  damages  as  the  jury  on  the  trial  of  such  action  or  on  the  execution  of  a 
writ  of  enquiry  thereon  shall  give  or  assess  together  with  double  costs  of  suit ; 
kk  which  action  no  wager  of  law  essoign  privflege  or  protection  nor  more  than 
one  imparlaoce  shall  be  allowed ;  and  ail  and  every  such  oflbnder  or  offbnders 
shaH  also  forfeit  such  book  or  books  and  all  and  every  ^eet  and  sheets  being 
part  of  such  book  or  books^  and  shall  deliver  the  same  to  the  proprietor  or  pro- 
prietors of  the  copyright  of  such  book  or  books  upon  order  of  any  court  of  re- 
cord In  which  any  action  or  suit  in  law  or  equity  shaH  be  commenced  or  pro- 
secuted by  such  proprietor  or  proprietors,  to  be  made  on  motion  or  petition 
to  the  said  court ;  and  the  said  proprietor  or  proprietors  shall  forthwith  damask 
or  make  waste  paper  of  the  said  book  or  books  and  sheet  or  sheets  respec- 
tively ;  and  all  and  every  such  offender  or  offenders  shall  also  forfeit  the  sum 
of  three  pence  for  every  sheet  which  shall  be  found  in  his  or  their  custody, 
eUher  printed  or  printbg  or  published  or  exposed  to  sale  contrary  to  the  true 
fntent  and  meaning  of  this  Act,  the  one  moiety  thereof  to  the  King's  most  eX" 
eeflent  Majesty  his  lieirs  and  successors,  and  the  other  moiety  thereof  to  any 
person  or  persons  who  shall  sue  for  the  same  in  any  such  court  of  record  by 
•o^n  of  debt  bill  plaint  or  information,  in  which  no  wager  of  law  essoign 
privilege  or  protection  nor  more  than  one  imparlance  shall  be  allowed  :  Pro- 
vided always,  That  after  the  expiration  of  the  said  term  of  fourteen  years  the 
right  of  printing  or  disposing  of  copies  shall  return  to  the  authors  thereof  if 
ttiey  are  then  living,  for  another  term  of  fourteen  years. 

IL  Provided  also  and  be  it  ftuther  enacted,  That  nothing  in  this  Act  con- 
tained shall  extend  or  be  construed  to  extend  to  any  book  or  books  hereto- 
fore composed  and  printed  or  published  in  any  part  of  the  said  United  King- 
dom, nor  to  exempt  or  indemnify  any  person  or  persons  whomsoever  ftom  or 
agamst  any  penalties  or  actions  to  which  he  she  or  they  shall  or  may  have  be- 
come  or  shall  or  may  be  hereafter  liable  for  or  on  account  of  the  unUwiul 
printing  reprinting  or  importing  such  book  or  books,  or  the  selling,  publishing' 
or  exposing  the  same  to  sale  or  the  having  the  same  in  his  or  their  possession 
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Statatea.         for  the   full   teim  of  twenty-eight  years,  to  commfaict 

fer  sale  contnuy  to  the  law*  and  atatntes  in  fbroe  reopecUDg  the  same  at  tii* 
tizDe  of  the  paanng  an  Act  in  the  session  of  Parliament  of  the  thirtj-ninth  and 
fortieth  yean  of  the  reign  of  his  present  Majesty,  intituled  "An  Act  for  the 
Union  of  Great  Britain  and  IreUind.*' 

1X1.  "  And  whereas  authors  have  heretoibre  bequeathed  given  or  asslgiMd 
and  may  hereailer  bequeath  give  or  assign  the  copies  or  copyrights  of  and  in 
books  composed  by  them  to  or  in  trust  for  the  college  of  the  Holy  Trinity  of 
Dublm ;  and  in  and  by  their  seTeral  wills  or  other  instruments  have  directed 
or  may  direct  that  the  profits  arising  from  the  printing  or  reprinting  such 
books  shall  be  applied  or  appropriated  as  a  fond  for  the  adTanoement  of  learn* 
ing  and  other  beneficial  purposes  of  education  within  the  oc^ege  aibreaaid  t 
And  whereas  such  useful  purposes  wiU  frequently  be  frustrated  unless  tha 
sole  right  of  printing  and  reprinting  of  such  books,  the  copies  of  whidi  shaH 
have  been  or  shall  be  so  bequeathed  given  or  assigned  as  aforesaid,  be  pre* 
served  and  secured  to  the  said  ooUege  in  perpetuity :"  Be  it  therefore  fbrther 
enacted,  That  the  said  college  shall  at  their  own  printing  press  within  the  said 
college  have  for  ever  the  sole  liberty  of  prmting  and  r^rinting  all  such  bodm 
as  shall  at  any  time  hereafter  have  been  or  (not  having  been  heretofore  pub- 
lished or  assigned)  shall  at  any  time  hereafter  be  bequeathed  or  otiierwisa 
given  or  assigned  by  the  author  or  authors  of  the  same  respectively,  or  the 
representatives  of  such  author  or  authors  to  or  in  trust  for  the  said  ooUege  for 
the  purposes  aforesaid,  unless  the  same  shall  have  been  bequeathed  given  or 
assigned  or  shall  hereafter  be  bequeathed  given  or  assigned  for  any  tenn  of 
years  or  any  other  limited  term ;  any  law  or  usage  to  the  oontraiy  thereof  in 
any  wise  notwithstanding ;  and  that  if  any  printer  bookseller  or  other  person 
whosoever  shall  from  and  after  the  pessmg  of  this  Act  unlawfolly  print  reprint 
or  import  or  cause  to  be  printed  reprinted  or  imported,  or  knowing  the  sauM 
to  be  so  unlawfully  printed  reprinted  or  imported,  shall  sell  publish  or  ezpoaa 
to  sale  or  cause  to  be  sold  published  or  exposed  to  sale,  or  have  in  his  or  their 
possession  for  sale  any  such  Isat-mentioned  book  or  books,  such  offender  cr 
offenders  shall  be  subject  and  liable  to  the  like  actions  penalties  and  forfeitarea 
as  are  hereinbefore  mentioned  and  contained  with  respect  to  oflfonders  against 
the  copyrights  of  authors  and  their  assigns :  Pipvided  neverthelese^  That  no* 
thing  in  this  Act  shall  extend  to  grant  any  exclusive  right  to  the  said  oolkge 
of  the  Holy  Trinity  of  Dublin  otherwise  than  so  long  as  the  bodra  or  copies 
belonging  to  the  said  college  are  and  shall  be  printed  only  at  the  printing  press 
of  the  said  college  within  the  said  college  and  for  the  sole  benefit  and  advan* 
tage  of  the  said  college ;  and  that  if  the  said  college  shall  delegate  grant  lease 
or  sell  the  copyrights  or  exclusive  rights  of  printing  the  books  hereby  granted 
or  any  part  thereof,  or  shall  allow  permit  or  authorize  any  person  or  persona 
or  bodies  corporate  to  print  or  reprint  the  same,  then  the  privilege  hereby 
granted  shall  become  void  and  of  no  effect  in  the  same  manner  as  if  this  Act 
had  not  been  made ;  but  the  said  college  shall  nevertheless  have  a  right  to  sell 
such  copies  so  bequeathed  or  given  as  aforesaid  in  like  manner  as  any  author 
or  authors  can  or  may  lawfully  do  under  the  provisions  of  this  Act  or  any  other 
Act  now  in  force. 

IV.  Provided  also  and  be  it  ftirther  enacted,  That  no  bookseller  printer  or 
otiier  person  whosoever  shall  be  liable  to  the  said  penalty  of  three  pence  per 
sheet  for  or  by  reason  of  the  printing  reprinting  importing  or  selling  of  any 
such  book  or  books  or  the  having  the  same  in  his  or  their  custody  lor  sale 
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from  ihe  day  of  publication  ;   and  also,  if  the  author  be  Stateteai. 

without  the  oonsent  of  the  proprietor  or  proprietore  of  the  copyright  thereof  as 
afcareeaid,  unleea  before  the  time  of  the  publication  of  enich  book  or  books  by  the 
proprietor  or  proprietOFs  thereof  (other  than  the  said  college)  the  right  and  title  of 
such  proprietor  or  proprietors  shall  be  duly  entered  io  the  register  book  of  the  Com- 
pany of  Stationers  in  London  in  such  manner  as  hath  been  usually  heretofore 
done  by  the  proprietors  of  oopies  and  oopyri^ts  in  Great  Britain ;  bot  if  the  con* 
•ent  of  such  proprietor  or  proprietors  for  the  printing  reprinting  importing  or 
leilkig  such  book  or  books  shall  be  in  like  manner  entered ;  nor  unless  the  right 
and  title  of  the  said  college  to  the  copyright  of  such  book  or  books  as  has  or  have 
been  already  bequeathed  giren  or  assigned  to  the  said  college  be  entered  in 
the  said  register  book  before  the  twenty-ninth  day  of  September  one  thousand 
eight  hondred  and  one,  and  of  all  and  every  such  book  or  books  aa  may  or 
shall  hereafter  be  bequeathed  given  or  assigned  as  aforesaid  be  entered  in  the 
said  regiater  book  within  the  space  of  two  months  after  any  such  bequest  gift 
or  aasignflMot  shall  have  come  to  the  knowledge  of  the  provost  of  the  said  col- 
lege ;  for  every  of  which  several  entries  six  pence  shall  be  paid  and  no  more ; 
wMcb  said  register  book  shall  at  all  times  be  kept  at  the  hall  of  the  said  Com* 
puiy  and  shall  and  may  at  all  seasonable  and  convenient  times  be  resorted  to 
and  inspected  by  any  bookseller  printer  or  other  person  for  the  purpoees  be- 
fore mentioned  without  auy  fee  or  reward ;  imd  the  derk  of  the  said  Company 
ef  Stationers  diall  when  and  as  often  as  thereto  required  give  ft  certificate 
under  faia  band  of  such  entry  or  entries  and  for  every  such  certificate  may  take 
a  fee  not  exceeding  sixpence ;  and  the  said  clerk  shall  also  without  fee  or  re- 
ward within  tifieea  days  next  after  the  thirty-first  day  of  December  and  the 
thirtieth  day  of  June  in  each  and  every  year  make  and  cause  to  be  made  for 
the  use  of  the  said  collie  a  list  of  the  titles  of  all  such  books,  the  copyright  to 
which  shall  have  been  so  entered  in  the  course  of  the  half  year  immediately 
preceding  the  said  thirty-first  day  of  December  and  the  thirtieth  day  of  June 
reepectively,  and  shall  upon  demand  deliver  the  said  lists  or  cauae  the  same  to 
be  delivered  to  any  person  or  persons  duly  authorized  to  receive  the  same  for 
and  on  behalf  of  the  said  college. 

Y.  Provided  also  and  be  it  further  enacted,  That  if  the  clerk  of  the  said 
Company  of  Stationers  for  the  time  being  shall  refuse  or  neglect  to  regiater  or 
make  such  entry  or  entries  or  to  give  such  certificate  or  certificatee  being  there- 
upon respectively  required  by  the  author  or  authors  proprietor  or  proprietors 
of  such  copies  or  oopyrights,  or  by  the  person  or  persons  to  whom  such  con*^ 
sent  shall  be  given  or  by  some  person  on  his  or  their  behalf  in  the  presence  of 
two  or  more  credible  witaiesses,  then  such  party  or  parties  so  reibsed,  notice 
being  first  duly  given  by  advertisement  in  the  London  Gasette,  shall  have  the 
like  benefit  as  if  such  entry  or  entries  certificate  or  certificates  had  been  duly 
made  and  given ;  and  the  derk  so  refusing  shall  for  any  such  offence  forfeit  to 
the  author  or  proprietor  of  such  copy  or  copies  or  to  the  person  or  persons  to 
whom  such  consent  shall  be  given  the  sum  of  twenty  pounds ;  or  if  the  sud 
derk  shall  refuse  or  neglect  to  make  the  list  aforesaid  or  to  deliver  the  same  to 
any  person  duly  authorized  to  demand  the  same  on  behalf  of  the  said  college 
the  said  derk  shall  also  forfeit  to  the  said  college  the  like  sum  of  twenty 
pounds;  which  said  respective  penalties  shall  and  may  be  recovered  in  any  of 
his  Majesty's  courts  of  record  in  the  said  United  Kingdom  by  action  of  debt 
bill  plaint  or  information,  in  which  no  wager  of  law  essoign  or  protection  nor 
more  than  one  imparlance  shall  be  allowed. 
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living  at  the  end  of  that  period,  for  the  residue  of  his  natu- 
ral life.(a)[3] 

(a)  It  has  been  established  upon  the  construction  of  this  act,  that  an  author 
whose  works  had  been  published  more  than  twenty-eight  years  befoTe  the 
passing  of  it,  was  not  entitled  to  the  copyright  for  life.  Brooke  v.  Clarke^  1  B. 
&  A.  396. 

yi.  Provided  also  and  be  it  further  enacted,  That  tnm  and  after  the  passing 
of  this  Act,  in  addition  to  the  nine  copies  now  required  by  law  to  be  deliTered 
to  the  warehouse-keeper  of  the  said  Company  of  Stationers  of  each  and  ereiy 
book  and  books  which  shall  be  entered  in  the  register  book  of  the  said  Oom- 
pany,  one  other  copy  riiall  be  in  like  manner  deliyered  fbr  the  use  of  the  library 
of  the  said  college  of  the  Holy  Trinity  of  Dublin,  and  also  one  other  copy 
for  the  use  of  the  library  of  the  society  of  the  King's  Inns  Dublin,  by  the  prints 
er  or  printers  of  all  and  eyery  such  book  and  boolcs  as  shaD  hereafter  be  print* 
ed  and  published  and  the  title  to  the  copyright  whereof  shall  be  entered  in  the 
said  register  book  of  ilie  said  Company ;  and  that  the  said  oc^ege  and  the  said 
society  shall  have  the  like  remedies  for  enforcing  the  delivery  of  the  said  co- 
pies ;  and  that  all  proprietors  bookseDers  and  printers  and  the  warehouse- 
keeper  of  the  said  Company  shall  be  liable  to  the  like  penalties  for  making 
defkult  in  deliverhig  tiie  said  copies  for  the  use  of  the  said  ccdlege  and  tiie  said 
society  as  are  now  in  force  with  respect  to  the  delivering  or  making  defimlt  in 
delivering  the  nine  copies  now  required  by  law  to  be  delivered  in  manner 
aforesaid. 

yn.  And  be  it  farther  enacted,  That  from  and  after  the  pasdng  of  this  Act 
it  shall  not  be  lawfhl  for  any  person  or  persons  whomsoever  to  import  or  bring 
into  any  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland  for  sale  any 
printed  book  or  books  first  composed  written  or  printed  and  published  in  any 
part  of  the  said  TTnited  Kingdom  and  reprinted  in  any  other  country  or  plaoe 
whatsoever;  and  if  any  person  or  persons  shall  Import  or  bring  or  cause  to  be 
.'imported  or  brought  for  sale  any  such  printed  book  or  books  into  any  part  of 
the  said  United  Kingdom  contrary  to  the  true  intrat  and  meanmg  of  this  Aot^ 
XT  shall  knowingly  sell  publish  or  expose  to  sale  or  have  in  his  or  ^eir  posses- 
mem.  for  sale  any  sudi  book  or  botriES,  then  every  such  bo(^  or  books  shall  be 
foiftited  and  shall  and  may  be  seised  by  any  cdficer  or  officers  of  Customs  or 
Excise  and  the  same  shall  be  forthwi^  made  waste  paper ;  and  all  and  eveij 
jpemonMod  persons  so  offending,  bemg  duly  convicted  thereof  shall  also  fcnr 
'every  swh.  oflRanoe  Ibrfoit  the  sum  often  prounds  and  double  the  value  of  each 
4Hid  eveQr  copy  of  such  book  or  books  which  he  she  or  they  shall  so  import  or 
bring  or  cause  to  be  imported  or  brought  mto  any  part  of  the  said  United 
Kingdom,  or  shall  knowingly  s^  publish  or  expose  to  sale  or  shall  cause  to 
be  sold  published  <Mr  exposed  to  sale,  or  shall  have  in  his  or  their  possession 
for  sale  oootmry  to  the  true  intent  and  meaning  of  this  Act ;  and  the  oommia- 
sioners  of  Oostoms  in  England  Scotland  and  Ireland  respectively  (m  case  the 
same  shall  be  seized  by  any  offloer  or  officers  of  Customs),  and  the  commis- 


[3]  54  GecHge  IIL  a  ISe.— An  act  to  amend  the  several  Aots  for  the  Bih 
oouragement  of  Learning,  by  securing  the  Copies  and  Copyright  of  print- 
ed Books  to  the  Authors  of  such  Books,  or  their  Assigns. — [29th  July, 
1814] 

"Whereas  l^AQ  Aot  made  in  the  ei^^  year  of  the  reign  of  her  late  Ua- 
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Bj  {he  12  Greo.  2,  c.  86,  the  importation  of  bodis  re-print-  Statutes. 

12  G«o.  2.  a 

36. 
fllonen  of  Ezdaein  Sngkad  SootUnd  and  Lrdand  napectirely  (in  eaie  the  aane 

ahaU  be  aeixed  by  any  officer  or  officers  of  Ezdee)  ahaU  also  reward  the  officer 
or  officers  who  shall  seize  any  books  which  shall  be  so  made  waste  paper  of 
with  such  sum  or  sams  of  money  as  they  the  said  respective  commissionera 
shall  think  fit,  not  exceeding  the  value  of  such  books ;  sudi  reward 'respeo- 
tively  to  be  paid  by  the  said  respective  commissioneTs  out  of  any  money  in 
their  bands  respectively  arising  from  the  duties  of  Oustoms  and  Bzdse :  Pro- 
vided, that  no  person  or  persons  shall  be  liable  to  any  of  the  last-mentioned 
penalties  or  forfeitures  for  or  by  reason  or  means  of  the  importation  of  any 
book  or  books  which  has  not  been  printed  or  reprinted  in  some  part  of  the 
United  Kingdom  within  twenty  years  next  before  the  same  shall  be  imported, 
or  of  «ny  book  or  books  reprinted  abroad  and  inserted  among  other  books  or 
tracts  to  be  sold  therewith  in  auy  collection  where  the  greatest  put  of  such 
coBectton  shall  have  been  first  composed  or  written  abroad. 

YIIL  And  be  it  further  enacted,  That  if  any  action  or  suit  shall  be  com- 
menced or  brought  against  any  person  or  persons  whomsoever  for  doing  or 
caosing  to  be  done  any  thing  in  pursuance  of  this  Act,  the  defendants  in  such 
action  may  plead  the  general  iaeue  and  give  the  special  matter  in  evidence ; 
and  if  upon  such  action  a  verdict  shall  be  given  for  the  defendant,  or  the  plain- 
tiff become  non-suited  or  discontinue  his  action,  then  the  defendant  shall  have 
aud  recover  his  fiiU  costs,  for  which  he  shall  have  the  same  remedy  as  a  de- 
fendant in  any  case  by  law  bath ;  and  that  all  actions  suits  bills  indictments  or 
informations  for  any  offence  that  shall  be  committed  against  this  Act  shall  be 
bought  sued  and  commenced  within  six  months  next  after  such  offence  com- 
mitted, or  else  the  same  shall  be  void  and  of  none  effect 


jesty  Queen  Anne,  intituled  '  An  Act  for  the  Encouragement  of  Learning,  by 
vesting  the  Copies  of  printed  Books  in  the  Authors  or  Purchasers  of  such  Co- 
pies during  the  times  therein  m^itioned,'  it  was  among  other  things  provided 
and  enacted,  That,  nine  copies  of  each  book  or  books,  upon  the  best  paper, 
tiiat  from  and  after  the  said  tenth  day  of  April,  one  thousand  seven  hundred 
and  ten,  should  be  printed  and  published,  as  in  the  said  Act  mentioned,  or  re- 
printed and  published  with  additions,  should  by  the  printer  and  printers  thereof 
be  delivered  to  the  warehouse-keepor  of  the  Company  of  Stationers,  for  the 
time  being  at  the  hall  of  the  said  Company,  before  such  publication  made  for 
the  use  of  the  royal  library,  the  libraries  of  the  universities  of  Oxford  and 
Cambridge,  the  libraries  of  the  four  universities  in  Scotland,  the  library  of  Sion 
College  in  London,  and  library  of  the  Faculty  of  Advocates  at  Edinbur^ ; 
which  said  warehouse-keeper  is  by  the  said  Act  required  to  deliver  such  copies 
for  the  use  of  the  said  libraries;  and  that  if  any  proprietor,  bookseller  or 
printer,  or  the  said  warehouse-keeper  should  not  o^rve  the  directions  of  the 
said  Act  therein,  that  then  he  or  they  so  making  defeult  in  not  d^vering  the 
said  printed  copies,  should  forfeit,  besides  the  value  of  the  said  printed  copies, 
the  sum  of  five  pounds  for  every  copy  not  so  delivered :  And  whereas  by  an 
Act  made  in  the  forty-first  year  of  the  reign  of  his  present  Majesty,  Intituled 
*  An  Act  for  the  further  Encouragement  of  Learning  in  the  United  Kingdom 
of  Great  Britain  and  Ireland,  by  scouring  the  Copies  and  Copyright  of  printed 
Books  to  tbe  Authors  of  such  Books  or  their  assigns  for  the  time  herein  men- 
tioned,' it  is  amongst  other  things  provided  and  enacted,  That  in  addition  to 
the  nine  oopies  required  by  law  to  be  delivered  to  the  warehouse-keeper  of  the 


• 
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Stetotea^         ed  abroad,  and  first  composed  or  written  and  })rinted  in 


said  Company  of  Stationers  of  each  and  every  book  and  books  wiilch  shall  be 
entered  in  the  register  books  of  the  said  company,  two  other  copies  shall  in 
like  manner  be  delivered  for  the  use  of  the  library  of  the  college  of  the  Holy 
Trinity  and  the  libraiy  of  the  society  of  the  Eong's  Inns  in  Dablin,  by  the 
printer  and  printers  of  all  and  every  such  book  and  books  as  should  thereafter 
be  printed  and  published,  and  the  title  of  the  copyright  whereof  should  be  en- 
tered in  the  said  register  book  of  the  said  Oompany :  And  whereas  it  is  expe- 
dient that  copies  of  books  hereafter  printed  or  published  should  be  delivered 
to  the  libraries  hereinafter  mentioned  with  the  modifications  that  shall  be  pro- 
vided by  tills  Act;"  May  it  therefore  please  your  Majesty  that  it  may  be  en- 
acted; and  be  it  enacted  by  the  King's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal  and  Ck>mmonB  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same.  That  ao 
much  of  the  said  several  recited  Acts  of  tho  eighth  year  of  Queen  Anne  and 
of  the  forty-first  year  of  his  present  Majesty  as  requires  that  any  copy  or  copies 
of  any  book  or  books  which  shall  be  printed  or  published,  or  reprinted  and 
published  with  additions,  shall  be  delivered  by  the  printer  or  printers  thereof 
to  the  warehouse-keeper  of  the  said  Company  of  Stationers,  for  the  use  of  any 
of  the  libraries  in  the  said  Act  mentioned  and  as  requires  the  delivery  of  the 
said  copies  by  the  said  warehouse-keeper  for  the  use  of  the  said  libraries,  and 
as  imposes  any  penalty  on  such  printer  or  warehouse-keeper  for  not  delivering 
the  said  copies  shall  be  and  the  same  is  hereby  repealed.' 

II.  And  be  it  ftirther  enacted.  That  eleven  printed  copies  of  the  whole  of 
every  book  and  of  every  volume  thereof  upon  the  paper  upon  which  the 
largest  number  or  impression  of  such  book  shall  be  printed  for  sale,  togetlier 
with  all  maps  and  prints  belonging  thereto,  which  from  and  after  the  passiug 
of  this  Act  shall  be  printed  and  published  on  demand  thereof  being  made  in 
writing  to  or  left  at  the  place  of  abode  of  the  publislier  or  publishers  thereof^ 
at  any  time  within  twelve  months  next  after  the  publication  thereof  under  the 
hand  of  the  warehouse-keeper  of  the  Company  of  Stationers  or  the  librarian 
or  other  person  thereto  authorized  by  the  persons  or  body  politic  and  corporate 
proprietors  or  managers  of  tho  libraries  following,  videUeit  the  British  Museum, 
Sion  College,  the  Bodleian  Library  at  Oxford,  the  Public  Library  at  Cambridge, 
the  library  of  the  Faculty  of  Advocates  at  Edinburgh,  the  libraries  of  the  four 
universities  of  Scotland,  Trinity  College  Library,  and  the  King's  Inns  Library 
at  Dublin,  or  so  many  of  such  eleven  copies  as  shall  be  respectivoly  demanded 
on  behalf  of  such  libraries  respectively,  shall  be  delivered  by  the  publisher  or 
publishers  thereof  respectively  within  one  month  after  demand  made  thereof 
in  writing  as  aforesaid  to  the  warehouse-keeper  of  the  said  Company  of  Sta- 
tioners for  the  time  being;  which  copies  the  said  warehouse-keeper  shall  and 
he  is  hereby  required  to  receive  at  the  hall  of  the  said  Company  for  the  use  of 
the  library  for  which  such  demand  shall  be  made  within  such  twelve  montlis 
as  aforesaid;  and  the  said  warehouse-keeper  is  hereby  required  within  one 
month  aft«r  any  such  book  or  volume  shall  be  so  delivered  to  him  aa  aforesaid 
to  deliver  the  same  for  the  use  of  such  library:  and  if  any  publisher  or  the 
warehouse-keeper  of  the  said  Company  of  Stationers  shall  not  observe  the 
directions  of  this  Act  therein,  that  then  he  and  they  so  making  default  in  not 
delivering  or  receivmg  the  said  eleven  printed  copies  as  aforesaid  ahail  forfeit 
besides  the  value  of  the  said  printed  copies  the  sum  of  &ye  pounds  for  each 
copy  not  so  deliyered  or  received  together  with  the  AiU  costs  of  suit ;  the  same 
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Great  Britain,  is  prohibited  under  certain  penalties,  with  a  Statutes. 

to  be  recovered  bj  the  person  or  persons  or  body  politic  or  corporate  proprie- 
tors or  managers  of  the  library  for  the  use  whereof  such  copy  or  copies  ought 
to  have  been  delivered  or  received;  for  which  penalties  and  value  such  person 
or  persons  body  politic  or  corporate  is  or  are  now  hereby  authorized  to  sue  by 
action  of  debt  or  other  proper  action  in  any  court  of  record  in  the  United  King- 
dom. 

in.  Provided  always  and  be  it  further  enacted,  That  no  such  printed  copy 
or  copies  shall  be  demanded  by  or  delivered  to  or  for  the  use  of  any  of  the  li- 
braries hereinbefore  mentioned  of  the  second  edition  or  of  any  subsequent  edi- 
tion of  any  book  or  books  so  demanded  and  delivered  aa  aforesaid,  unless  the 
same  shall  contam  additions  or  alterations:  and  m  case  any  edition  after  the 
first  of  any  book  so  demanded  and  deUvered  as  aforesaid  shall  contain  any 
addition  or  alteration  no  printed  copy  or  copies  thereof  shall  be  demanded  or 
deUvered  as  aforesaid,  if  a  printed  copy  of  such  additions  or  alterations  only 
printed  in  an  uniform  manner  with  the  former  edition  of  such  book  be  deli- 
vered to  each  of  the  libraries  aforesaid,  for  whose  use  a  copy  of  the  former 
edition  shall  have  been  demanded  and  delivered  as  aforesaid:  Provided  also, 
that  the  copy  of  every  book  that  shall  be  demanded  by  the  British  Museum 
shall  be  delivered  of  the  best  paper  on  which  such  work  shall  be  printed. 

IV.  "And  whereas  by  the  said  recited  Acts  of  the  eighth  year  of  Queen 
Anne  and  the  forty-first  year  of  his  present  Majesty's  reign  it  is  enacted  that 
the  author  of  any  book  or  books  and  the  assignee  or  assigns  of  such  author 
respectively,  should  have  the  sole  liberty  of  printing  and  reprinting  such  book 
or  books  for  the  term  of  fourteen  years,  to  commence  from  the  day  of  first  pub- 
lishing the  same  and  no  longer;  and  it  was  provided,  that  aOer  the  expira- 
tion of  the  said  term  of  fourteen  years,  the  right  of  printing  or  disposing  of 
copies  should  return  to  the  authors  thereof,  if  they  were  then  living,  for  another 
term  of  fourteen  years:  And  whereas  it  will  afford  further  encouragement  to 
literature  if  the  duration  of  such  copyright  were  extended  in  manner  herein- 
after mentioned;"  Be  it  further  enacted,  That  from  and  after  the  passmg  of 
this  Act  the  author  of  any  book  or  books  composed  and  not  printed  and  pub- 
lished, or  which  shall  hereafter  be  composed  and  be  printed  and  published  and 
bis  assignee  or  assigns  shall  have  the  sole  liberty  of  printmg  and  reprinting 
such  book  or  books  for  the  full  term  of  twenty*  eight  years  to  commence  from 
the  day  of  first  publishing  the  same,  and  also  if  the  author  shall  be  living  at 
the  end  o£  that  period  for  tlie  residue  of  his  natural  life;  and  that  if  any  book- 
seller or  printer  or  other  person  whatsodver  in  any  part  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  in  the  Isles  of  Man,  Jersey  or  Guernsey  or  in  any 
other  part  of  the  British  dominions  shall  from  and  after  the  passing  of  this  Act, 
within  the  terms  and  times  granted  and  limited  by  this  Act  as  aforesaid,  print 
reprint  or  import  or  sliall  cause  to  be  printed  reprinted  or  imported  any  such 
book  or  books  without  the  consent  of  the  author  or  authors  or  other  proprietor 
or  proprietors  of  the  copyright  of  and  in  such  book  and  books  first  had  and 
obtained  in  writing;  or  knowing  the  same  to  bo  so  printed  reprinted  or  im- 
ported without  such  consent  of  such  author  or  authors  or  other  proprietor  or 
proprietors,  shall  sell,  publish  or  expose  to  sale  or  cause  to  be  sold,  published 
or  exposed  to  sale,  or  shall  have  in  his  or  their  possession  for  sale  any  such 
book  or  books  without  suoh  consent  first  had  and  obtained  as  aforesaid,  then 
such  offender  or  offenders  shall  be  liable  to  a  special  action  on  the  case  at  the 
suit  of  the  author  or  authors  or  other  proprietor  or  proprietors  of  the  copy- 
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stataim.         proviflo,  not  to  prevent  the  importation  of  any  books  inflert* 

right  of  sach  book  or  books  so  unlawfblly  printed  reprinted  or  imported  or 
piiblished  or  exposed  to  sale  or  being  in  the  possession  of  such  offender  or 
offenders  for  sale  as  aforesaid  contrary  to  the  true  intent  and  meaning  of  this 
Act :  and  every  such  author  or  authors  or  other  proprietor  or  proprietors  diall 
and  may  by  and  in  such  special  action  upon  the  case  to  be  so  brought  against 
such  offender  or  offenders  in  any  court  of  record  in  that  part  of  the  said  United 
Ellngdom  or  of  the  British  dominions  in  which  the  offence  shall  be  committed, 
recover  such  damages  as  the  juiy  on  the  trial  of  such  action  or  on  the  execu- 
tion of  a  writ  of  enquiry  thereon,  shiUl  give  or  assess  together  with  double 
costs  of  suit;  in  which  action  no  wager  of  law  essoign  privilege  or  protection 
nor  more  than  one  imparlance  shall  be  allowed ;  and  all  end  every  such  offend- 
er and  offenders  shall  also  forfeit  such  book  or  books  and  all  and  every  sheet 
being  part  of  such  book  or  bookSi  and  shall  deliver  the  same  to  the  author  or* 
authors  or  other  proprietor  or  proprietors  of  the  copyright  of  such  book  or 
books  upon  order  of  any  court  of  record  in  which  any  action  or  suit  in  law  or 
equity  shall  be  commenced  or  prosecuted  by  such  author  or  authors  or  other 
proprietor  or  proprietors  to  be  made  on  motion  or  petition  to  the  said  court ; 
and  the  said  author  or  authors  or  other  proprietor  or  proprietors  shall  forthwith 
damask  or  make  waste  paper  of  the  said  book  or  books  and  sheet  or  sheets; 
and  all  and  every  such  offender  or  offenders  shall  also  forfeit  the  sum  of  three 
pence  for  every  sheet  thereof  either  printed  or  printing  or  published  or  exposed 
to  sale  contrary  to  the  true  intent  and  meaning  of  this  Act;  the  one  moiety 
thereof  to  the  King's  most  excellent  Majesty  his  heirs  and  sucoesBora,  and  the 
other  moiety  thereof  to  any  person  or  persons  who  shall  sue  for  the  same,  ia 
any  such  court  of  record  by  action  of  debt,  bill,  plaint  or  Information,  in  which 
no  wager  of  law  essoign  privilege  or  protection  nor  more  than  one  imparlance 
shall  be  allowed :  Provided  always,  that  in  Scotland  such  offender  or  offenders 
shall  be  liable  to  an  action  of  damages  in  the  court  of  session  in  Scotland, 
,  wliich  shall  and  may  be  brought  and  prosecuted  in  the  same  manner  in  which 
any  other  action  of  damages  to  the  like  amount  may  be  brought  and  proeecnted 
there;  and  in  any  such  action  where  damages  shall  be  awarded  double  costs 
of  suit  or  expenses  of  process  shall  be  allowed. 

Y.  And  in  order  to  ascertain  what  books  shall  be  from  time  to  time  pub- 
lished, Be  it  enacted,  That  the  publisher  or  publishers  of  any  and  every  book 
demandable  under  this  Act,  which  shall  be  published  at  any  time  after  the 
passing  of  this  Act,  shall  within  one  calendar  month  after  the  day  on  wfaidi 
any  such  book  or  books  respectively  shall  be  first  sold  published  advertised  or 
offered  for  sale  within  the  bills  of  mortality,  or  within  three  calendar  months 
if  the  said  book  shall  be  sold  published  or  advertised  in  any  other  part  of  tb« 
United  Kingdom  enter  the  title  to  the  oopy  of  every  such  book  and  the  name 
or  names  and  place  of  abode  of  the  publisher  or  publishers  thereof  in  the 
register  book  of  the  Company  of  Stationers  in  London,  in  such  manner  as  bath 
been  usual  with  respect  to  books,  the  title  whereof  haUi  heretolbre  been  en- 
tered in  such  register  book,  and  deliver  one  copy  on  the  beet  pap^  as  aforesaid 
for  the  use  of  the  British  Museum ;  wliich  register  book  shall  at  all  times  be 
kept  at  the  hall  of  the  said  Company;  for  every  of  which  entries  the  sum  of 
two  sliillings  shall  be  pifid  and  no  more;  which  said  register  book  may  at  all 
seasonable  and  convenient  times  be  resorted  to  and  inspected  by  any  persoii ; 
for  which  inspection  the  sum  of  one  shilling  shall  be  paid  to  the  warehouse- 
keeper  of  the  said  Company  of  Stationers^  and  sooh  warehouM-keepar  ahall 
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ed  among  other  books  or  ttaotB  to  be  sold  thetewiih  in  any  Btatates. 

nrhen  and  as  often  as  thereto  reqaired,  gtye  a  certificate  under  his  hand  of 
erery  or  an^r  such  entiy,  and  for  eyery  such  certificate  the  som  of  one  shilling 
8haQ  be  paid;  and  in  case  such  entry  of  the  title  of  any  such  book  or  books 
ahall  not  be  duly  made  by  the  publisher  or  publishers  of  any  such  book  or 
books  within  the  said  calendar  month  or  three  months  as  the  case  may  be, 
then  the  publisher  or  pubHshers  of  such  book  or  books  shall  forfeit  the  sum  of 
five  pounds  together  with  eleven  times  the  price  at  which  such  book  shall  be 
sold  or  advertised,  to  be  recovered  together  with  full  cost  of  suit  by  the  person 
or  persona,  body  politic  or  corporate,  authorized  to  sue  and  who  shall  first  sue 
for  the  same  in  any  court  of  record  in  the  United  Kingdom  by  action  of  debt 
bin  plaint  or  information,  in  which  no  wager  of  law  essoign  privilege  or  pro- 
tection nor  more  tiion  one  imparlance  shall  be  allowed:  Provided  sJways, 
That  in  the  case  of  magazines,  reviews  or  other  periodical  publications,  it  shall 
be  sufficient  to  make  such  entry  in  the  register  book  of  the  said  Company 
within  one  month  next,  after  the  publication  of  the  first  number  or  volume  of 
such  magazine  review  or  other  periodical  publication :  Provided  always,  That 
no  failure  in  making  any  such  entry  shall  in  any  manner  affect  any  copyright, 
but  shall  only  subject  the  person  making  defkult  to  the  penalty  aforesaid  under 
this  Act 

Yl  And  be  it  fbrther  enacted,  That  the  said  warehouse-keeper  of  the  Com- 
pany of  Stationers  shall  fh)m  time  to  time  and  at  all  times,  without  any  greater 
interval  than  three  months,  transmit  to  the  librarian  or  other  person  authorized 
on  behalf  of  the  libraries  before  mentioned,  correct  lists  of  all  books  entered  in 
the  books  of  the  said  Company  and  not  contained  in  former  lists;  and  that  on 
being  required  so  to  do  by  the  said  librarians  or  other  authorized  person  or 
either  of  them,  he  shall  call  on  the  publisher  or  publishers  of  such  books  for  as 
many  of  the  said  copies  as  may  have  been  demanded  of  them. 

VH.  Provided  always  and  be  it  fhrther  enacted,  That  if  any  publisher  shall 
be  desirous  of  delivering  the  copy  of  such  book  or  volume  as  aforesaid,  as  shall 
be  demanded  on  behalf  of  any  of  the  said  libraries  at  such  library,  it  shall  and 
may  be  lawfbl  lor  him  to  deliver  the  same  at  such  library  to  the  librarian  or 
other  person  authorized  to  receive  the  same  (who  is  hereby  required  to  receive 
and  to  give  a  receipt  in  writing  for  the  same) :  and  such  delivery  shall  to  all 
intents  and  pnrposes  of  this  Act  be  as  equivalent  to  a  delivery  to  the  said 
warehouse-keeper. 

Yin.  And  whereas,  it  is  reasonable  that  authors  of  books  already  published 
and  who  are  now  living  should  also  have  the  benefit  of  the  extension  of  copy- 
right; Be  it  ffarttier  enacted,  That  if  the  author  of  any  book  or  books  which 
shall  not  have  been  published  fourteen  years  at  the  time  of  passing  this  Act, 
shall  be  living  at  the  said  time,  and  if  such  author  shall  afterwards  die  before 
the  expiration  of  the  said  fourteen  years,  then  the  personal  representative  of 
the  said  author  and  the  assignee  or  assigns  of  such  personal  representative 
shall  have  the  sole  right  of  printing  and  publiahmg  the  said  book  or  books  for 
the  fhrther  term  of  fourteen  years  after  the  expiration  of  the  first  fourteen 
years:  Provided  that  nothing  in  this  Act  contahaed  shaU  affect  the  right  of  the 
assignee  or  assigns  of  sudi  author  to  sell  any  copies  of  the  sud  book  or  books- 
which  shall  have  been  printed  by  such  assignee  or  assigns  within  the  first 
ft>urteen  years,  or  the  terms  of  any  contract  between  such  author  and  such 
assignee  or  assigns. 
IX,  And  be  it  also  farther  enacted,  That  if  the  author  of  any  book  or  books 
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Statutes.         colleotion,  where  the  greatest  part  of  such  collection  shall 
have  been  first  composed  or  written  and  printed  abroad.  [4] 

-which  have  been  already  published  shall  be  living  at  the  end  of  twenty-eight 
years  after  the  first  publication  of  the  said  book  or  books,  ho  or  she  shall  for 
the  remainder  of  his  or  her  life  have  the  sole  right  of  printing  and  publishing; 
the  same :  Provided  that  this  aliall  not  affect  the  right  of  the  assign^  or  assigns 
of  such  author  to  sell  any  copies  of  the  said  book  or  books  which  shall  have 
been  printed  by  such  assignee  or  assigns  within  the  said  twenty-eight  years  or 
the  terms  of  any  contract  between  such  author  and  such  assignee  or  assigns. 
X  Provided  nevertheless  and  be  it  further  enacted,  That  all  actions,  suitSi 
bills,  indictments  or  informations  ibr  any  offence  that  shall  be  committed 
against  this  Act  shall  be  brought  sued  and  commenced  within  twelve  months 
next,  alter  such  offence  committed,  or  else  the  same  shall  be  void  and  of  no 
effect. 

[4]  12  Gw.  XL  c  36. — An  Act  for  prohibiting  the  Importation  of  Books  reprint- 
ed abroad,  and  first  composed  or  written  and  printed  in  Great  Britain ;  and  for 
repealing  so  much  of  an  Act  made  in  the  eighth  year  of  the  reign  of  her 
late  Majesty  Queen  Anne,  as  empowers  the  limiting  the  prices  of  Books. 
"  Whereas  the  duties  payable  upon  paper  imported  into  this  kingdom  to  be 
made  use  of  in  printing  greatly  exceed  the  duties  payable  upon  the  importation 
ofprinted  books  whereby  foreigners  and  others  are  enoouraged  to  bring  fa 
great  numbers  of  books  originally  printed  and  published  in  this  kingdom  and 
reprinted  abroad,  to  the  diminution  of  his  Majesty's  revenue  and  the  dis- 
couragement of  the  trade  and  manu&cture  of  this  kingdom ;"  For  the  pre- 
venting thereof  for  the  future,  May  it  please  your  most  excellent  Majesty  that 
it  may  be  enacted;  and  be  it  enacted  by  the  Sling's  most  excellant  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal  and 
Commons  in  this  present  Parliament  assembled,  and  by  the  authority  of  the 
same,  that  from  and  after  the  twenty-ninth  day  of  September  one  thousand 
seven  hundred  and  thirty-nine  it  shall  not  be  lawful  for  any  person  or  persons 
whatsoever  to  import  or  bring  into  this  kingdom  for  sale  any  book  or  books 
first  composed  or  written  and  printed  and  published  in  this  kingdom  and 
reprinted  in  any  other  place  or  country  whatsoever;  and  if  any  person  or 
persons  shall  import  or  bring  into  this  kingdom  for  sale  any  printed  book  or 
books  so  first  composed  or  written  and  printed  in  this  kingdom  and  reprinted 
in  any  other  place  or  country  as  aforesaid;  or  knowing  the  same  to  be  so 
reprinted  or  imported  contrary  to  the  true  intent  and  meaning  of  this  Act  shaU 
sell  publish  or  expose  to  sale  any  such  book  or  books ;  then  every  such  person 
or  persons  so  doing  or  offending  shall  forfeit  the  said  book  or  books  and  all 
and  every  sheet  or  sheets  thereof;  and  the  same  shall  be  forthwith  damasked 
and  made  waste  paper ;  and  further  that  every  such  offender  or  offenders 
shall  forieit  the  sum  of  five  pounds  and  double  the  value  of  every  book  which 
he  or  they  shall  so  import  or  bring  into  this  kingdom  or  shall  knowingly  sell 
publish  or  expose  to  sale  or  cause  to  be  sold  published  or  exposed  to  sale 
contrary  to  the  true  intent  and  meaning  of  this  Act ;  the  one  moiety  thereof 
to  the  King's  most  excellent  Majesty  his  heirs  and  sucoessors  and  the  other 
moiety  to  any  person  or  persons  that  shall  sue  for  the  same ;  to  be  recovered 
with  costs  of  suit  in  any  of  his  Miyesty's  courts  of  record  at  Westminster  by 
action  of  debt  bill  plaint  or  information,  in  which  no  wager  of  law  essoign  or 
protection  or  more  than  one  imparlance  shall  be  allowed ;  and  if  the  ofitooe 
be  oommitted  in  Scotland  to  be  recovered  before  the  Court  of  Session  there  by 
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smnmaiy  action :  Provided  that  this  Act  shall  not  extend  to  anj  book  that 
has  not  been  printed  or  reprinted  in  this  kingdom  within  twenty  years  before 
the  same  shall  be  imported. 

XL  Provided  always,  That  nothing  in  this  Act  contained  shall  extend  to 
prevent  or  hinder  the  importation  of  any  book  first  composed  or  written  and 
printed  in  this  kingdom  which  shall  or  may  be  reprinted  abroad  and  inserted 
among  other  books  or  tracts  to  be  sold  therewith  in  any  collection  where  the 
greatest  part  of  such  collection  shall  have  been  first  composed  or  written  and 
printed  abroad;  anything  in  this  Act  contained  to  the  contrary  notwithstand- 
ing. 

III.  And  be  it  further  enacted  by  the  authority  aforesaid,  That  so  much  of 
an  Act  made  in  the  eighth  year  of  the  reign  of  her  late  Majesty  Queen  Anne, 
intituled  *  An  Act  for  the  Encouragement  of  Learning,  by  vesting  the  Copies 
of  printed  Books  in  the  Authors  or  Purchasers  of  such  Copies  during  the  times 
therein  mentioned,'  whereby  it  is  provided  and  enacted,  That  if  any  bookseller 
or  booksellers  printer  or  printers  shall  after  the  said  five  and  twentieth  day  of 
March  one  thousand  seven  hundred  and  ten  set  a  price  upon  or  sell  or  expose 
to  sale  any  book  or  books  at  such  a  price  or  rate  as  shall  be  conceived  by  any 
person  or  persons  to  be  high  and  unreasonable ;  it  shall  and  may  be  lawfbl  for 
any  person  or  persons  to  make  complaint  thereof  to  the  Lord  Archbishop  of 
Canterbury  for  the  time  being  the  Lord  Chancellor  or  Lord  Keeper  of  the  great 
seal  of  Grreat  Britain  for  the  time  being  the  Lord  Bishop  of  London  for  the 
time  being  the  Lord  Chief  Justice  of  the  Court  of  Queen's  Bench  the  Lord 
Chief  Justice  of  the  Court  of  Common  Pleas  the  Lord  Chief  Baron  of  the 
Court  of  Exchequer  for  the  time  being  the  Yice-Chancellor  of  the  two 
Universities  for  the  time  being  in  that  part  of  Great  Britain  called  England 
the  Lord  President  of  the  Sessions  for  the  time  being  the  Lord  Justice  General 
for  the  time  being  the  Lord  Chief  Baron  of  the  Exchequer  for  the  time  being 
the  Rector  of  the  college  of  Edinburgh  for  the  time  being  in  that  part  of  Great 
Britain  called  Scotland,  who  or  any  one  of  them  shall  and  have  hereby  ftiU 
power  and  authority  from  time  to  time  to  send  for  summon  or  call  before  him 
or  them  such  bookseller  or  booksellers  printer  or  printers  and  to  examine  and 
inquire  of  the  reason  of  the  dearness  and  enhancement  of  the  price  o^  value  of 
such  book  or  books  by  him  or  them  so  sold  or  exposed  to  sale ;  and  if  upon 
such  inquiry  and  examination  it  shall  be  found  that  the  price  of  such  book  or 
books  is  enhanced  or  anyways  too  high  or  unreasonable,  then  and  in  such 
case  the  said  Archbishop  of  Canterbury  Lord  Chancellor  or  Lord  Keeper 
Bishop  of  London  two  Chief  Justices  Chief  Baron  Yice-Chancellors  of  the 
Universities  in  that  part  of  Great  Britain  called  England  and  the  said  Lord 
President  of  the  Sessions  Lord  Justice  General  Lord  Chief  Baron  and  Rector 
of  the  College  of  Edinburgh  in  that  part  of  Great  Britain  called  Scotland,  or 
any  one  or  more  of  them  so  mquiring  and  examining,  have  hereby  full  power 
and  authority  to  reform  and  redress  the  same  and  to  limit  and  settle  the  prioe 
of  every  such  printed  book  and  books  from  time  to  time  according  to  the  best 
of  their  judgments  and  as  to  them  shall  seem  just  and  reasonable;  and  in  case- 
of  alteration  of  the  rate  or  price  firom  what  was  set  or  demanded  by  such 
bookseUer  or  booksellers  printer  or  printers  to  award  and  order  such  bookseller 
and  booksellers  printer  and  printers  to  pay  all  the  costs  and  charges  that  th» 
person  or  persons  so  complaining  shall  be  put  unto  by  reason  of  such  complaint 
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Sututea.  Dublin,)  and  Eton,  Westminster  and  Wincliester,  are  enabled 
to  hold  in  perpetuity  their  copyright  in  books  given  or  be- 
queathed to  them,  for  the  advancement  of  usefiil  learning  and 
other  purposes  of  education.  [5] 

and  of  the  causing  such  rate  or  price  to  be  so  limited  and  settled ;  all  which 
shall  be  done  by  the  said  Archbishop  of  Canterbury  Lord  Chancellor  or  Lord 
Keeper  Bishop  of  London  two  Chief  Justices  Chief  Baron  Vice-Chancellois  of 
the  two  Uniyersities  in  that  part  of  Great  Britain  called  England  and  the  said 
Lord  President  of  the  Sessions  Lord  Justice  General  Lord  Chief  Baron  and 
Rector  of  the  college  of  Edinburgh  in  that  part  of  Great  Britain  called 
Scotland,  or  any  one  of  them,  by  writing  under  their  hands  und  seals,  and 
thereof  public  notice  shall  be  forthwith  given  by  the  said  bookseller  or 
booksellers  printer  or  printers  by  an  advertisement  in  the  Gazette;  and  if  any 
bookseller  or  booksellers  printer  or  printers  shall  after  such  settlement  made 
of  the  said  rate  and  price  sell  or  expose  to  sale  any  book  or  books  at  a  higher 
or  greater  price  than  what  shall  have  been  so  limited  and  settled  as  aforesaid, 
then  and  in  every  such  case  such  bookseller  or  booksellers  printer  or  printers 
shall  forfeit  the  sum  of  five  pounds  for  every  such  book  so  by  him  her  or  them 
sold  or  exposed  to  sale,  one  moiety  thereof  to  the  Queen's  most  excellent 
Majesty  her  heirs  and  successors,  and  the  other  moiety  to  any  person  or 
persons  that  shall  sue  for  the  same,  to  be  recovered  with  costs  of  suit  in  any 
of  her  Majesty's  courts  of  record  at  Westminster  by  action  of  debt  bill  plaint 
or  information,  in  which  no  wager  of  law  essoign  privilege  or  protection  or 
more  than  one  imparlance  shall  be  allowed ;  and  every  part  of  the  said  daiiae 
shall  be  and  the  same  is  hereby  repealed. 

IV.  And  be  it  further  enacted,  That  tliis  Act  (except  so  much  thereof  as 
repeals  the  before-mentioned  clause  in  the  said  Act  of  the  eighth  year  of  the 
reign  of  the  late  Queen  Anne  reUting  to  the  prices  of  books)  shall  continue 
and  be  in  force  from  the  said  twenty-ninth  day  of  September  one  thousand 
seven  hundred  and  thirty-nine  for  and  during  the  space  of  seven  years, 
and  from  thence  to  the  end  of  the  then  next  session  of  Parliament  and  no 
longer." 

[5]  15  Geo.  m.  a  63. — An  Act  for  enabling  the  two  TJniversitiee  in  England, 
the  four  Universities  in  Scotland,  and  the  several  Colleges  of  Eton,  West- 
minster, and  Winchester,  to  hold  in  perpetuity  their  Copyright  in  Books, 
given  or  bequeathed  to  the  said  Universities  and  GoUeges  for  the  Advance- 
ment of  useful  Learning  and  other  purposes  of  Education ;  and  for  amend- 
ing  so  much  of  an  Act  of  the  Eighth  Year  of  the  Reign  of  Queen  Anne, 
as  relates  to  the  Delivery  of  Books  to  the  Warehouse-keep^  of  the  Sta- 
tioners' Company,  for  the  Use  of  the  several  Libraries  therein  mentioned. 
'*  Whereas  authors  have  heretofore  bequeathed  or  given  and  may  hereafter 
bequeath  or  give  the  copies  of  books  composed  by  them  to  or  in  trust  for  one 
of  the  two  universities  in  that  part  of  Great  Britain  called  England,  or  to  or  in 
trust  for  some  of  the  colleges  or  houses  of  learning  within  the  same,  or  to  or 
in  trust  for  the  four  universities  in  Scotland,  or  to  or  in  trust  for  the  several 
colleges  of  Eton  Westminster  and  Winchester,  and  in  and  by  their  several 
wills  or  other  instruments  of  donation  have  directed  or  may  direct  that  the 
profits  arising  from  the  printing  and  reprinting  such  books  shall  be  applied  or 
appropriated  as  a  fund  for  the  advanoement  of  learning  and  other  beneficial 
purposes  of  education  within  the  (aid  universities  and  coIl^;cs  aforesaid:  And 
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By  the  8  Greo.  2,  c.  18,  the  property  in  certain  prints  (as  Stalutca. 

Printa,  8  Geo. 
whereas  such  usefiil  purposes  will  frequently  be  frustrated  unless  the  sole  *»  ^  ^^* 
jyrintin^  and  reprinting  of  such  books,  the  copies  of  which  have  been  or  shall 
be  so  bequeathed  or  given  as  aforesaid,  be  preserved  and  secured  to  the  said 
universities  colleges  and  houses  of  learning  respectively  in  perpetuity:"  May 
it  therefore  please  your  M^'esty  that  it  may  be  enacted ;  and  be  it  enacted  by 
the  King's  most  exceUent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal  and  Commons  in  this  present  Parliament  as^ 
sembled,  and  by  the  authority  of  the  same,  That  the  said  universities  and 
colleges  respectively  shall  at  their  respective  presses  have  forever  the  sole  lib- 
erty of  printing  and  reprinting  all  such  books  as  shall  at  any  time  hereafter 
have  been  or  (having  not  been  heretofore  published  or  assigned)  shall  at  any 
time  hereafter  be  bequeathed  or  otherwise  given  by  the  author  or  authors  of 
the  same  respectively  or  the  representatives  of  such  author  or  authors  to  or  in 
trust  for  the  said  universities,  or  to  or  in  trust  for  any  college  or  house  of  leam^ 
ing  within  the  same,  or  to  or  in  trust  for  the  said  four  universities  in  Sootland, 
or  to  or  in  trust  for  the  said  colleges  of  Eton  Westminster  and  Winchester  or 
any  of  them  for  the  purposes  aforesaid,  unless  the  same  shall  have  been  be- 
queathed or  given  for  any  term  of  years  or  other  limited  term ;  any  law  or  usage 
to  the  contrary  hereof  in  any  wise  notwithstanding. 

II.  And  it  is  hereby  further  enacted,  tiiat  if  any  bookseller  printer  or  other 
person  whatsoever  from  and  after  the  24th  day  of  June  one  thousand  seven 
hundred  and  seventy-five  shall  print  reprint  or  import  or  cause  to  be  printed 
reprinted  or  imported  any  such  book  or  books ;  or  knowing  the  same  to  be  so 
printed  or  reprinted  shall  sell  publish  or  expose  to  sale  or  cause  to  be  sold 
published  or  exposed  to  sale  any  such  book  or  books ;  then  such  offender  or 
offenders  shall  forfeit  such  book  or  books  and  all  and  every  sheet  or  sheets 
being  part  of  such  book  or  books  to  the  university  college  or  house  of  learning 
respectively  to  whom  the  copy  of  such  book  or  books  shall  l^ave  been  be- 
queathed or  given  as  aforesaid,  who  shall  forthwith  damask  and  make  waste 
paper  of  them ;  and  further  that  such  offender  or  offenders  shall  forfeit  one 
penny  for  every  sheet  which  shall  be  found  in  his  her  or  their  custody  either 
printed  or  printing  published  or  exposed  to  sale  contrary  to  the  true  intent  and 
meaning  of  this  Act;  one  moiety  thereof  to  the  Kings  most  excellent  Majesty 
his  heirs  and  snccessors,  and  the  other  moiety  thereof  to  any  person  or  persons 
who  shall  sue  for  the  same ;  to  be  recovered  in  any  of  his  Majesty's  courts  of 
record  ftt  Westminster  or  in  the  court  of  Session  in  Scotland  by  action  of  debt 
bill  plaint  or  information,  in  which  no  wager  of  law  essoign  privilege  or  pro- 
tection or  more  than  one  imparlance  shall  be  allowed. 

IIL  Provided  nevertheless.  That  nothing  in  this  Act  shall  extend  to  grant 
any  exclusive  right  otherwise  than  so  long  as  the  books  or  copies  belonging 
to  the  said  universities  or  colleges  are  printed  only  at  their  own  printing 
presses  within  the  said  universities  or  colleges  respectively  and  for  their  sole 
benefit  and  advantage ;  and  that  if  any  university  or  college  shall  delegate 
grant  lease  or  sell  then:  copyrights  or  exclusive  rights  of  printing  the  books 
hereby  granted  or  any  part  thereof,  or  shall  allow  permit  or  authorize  any  per- 
son or  persons  or  bodies  corporate  to  print  or  reprint  the  same,  that  then  the 
privileges  hereby  granted  are  to  become  void  and  of  no  effect  in  the  same 
manner  as  if  this  act  had  not  been  made ;  but  the  said  universities  and  colleges 
as  aforesaid  shall  nevertheless  have  a  right  to  sell  such  copies  so  bequeathed 
or  given  as  aforesaid  in  like  manner  as  any  author  or  authors  now  may  do 
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Statutes.         to  which  see  the  next  statute)  is  vested  in  *the  inventors,  &c* 
for  fourteen  years,  from  the  day  of  publishing,  which  shall 

under  the  provisions  of  the  statute  of  the  eighth  year  of  her  Micyesty  Queen 
Anne. 

lY.  "  And  whereas  many  persons  may  through  ignorance  offend  against 
this  act  unless  some  provision  be  made  whereby  the  property  of  every  such 
book  as  is  intended  by  this  Act  to  be  secured  to  the  said  universities  colleges 
and  houses  of  learning  within  the  same  and  to  the  said  universities  in  Scotland 
and  to  the  respective  colleges  of  Eton  Westminster  and  Winchester  may  be. 
ascertained  and  known ;"  Be  it  therefore  enacted  by  the  authority  aforesaid^ 
That  nothing  in  this  act  contained  shall  be  construed  to  extend  to  subject  any 
bookseller  printer  or  other  person  whatsoever  to  the  forfeiture  or  penalties 
herein  mentioned  for  or  by  reason  of  the  printing  or  reprinting  importing  or 
exposing  to  sale  any  book  or  books  unless  the  title  to  the  copy  of  such  book 
or  books  which  has  or  have  been  already  bequeathed  or  given  to  any  of  the 
said  universities  or  colleges  aforesaid  be  entered  in  the  register  book  of  the 
Oompany  of  Stationers  kept  for  that  purpose  in  such  manner  as  hath  been 
usual  on  or  before  the  twenty-fourth  day  of  June  one  thousand  seven  hundred 
and  seventy-five ;  and  of  all  and  every  such  book  or  books  as  may  or  shall 
hereafter  be  bequeathed  or  given  as  aforesaid  be  entered  in  such  register  with- 
in the  space  of  two  months  after  any  such  bequest  or  gift  shall  have  come  to 
the  knowledge  of  the  vice-chancellor  of  the  said  universities  or  heads  of  houses 
and  colleges  of  learning  or  of  the  principal  of  any  of  the  said  four  imiveraties 
respectively ;  for  every  of  which  entries  so  to  be  made  as  aforesaid  the  sum  of 
six  pence  shall  be  paid  and  no  more ;  which  said  register  book  shall  and  may 
at  all  seasonable  and  convenient  times  be  referred  to  and  inspected  by  any 
bookseller  printer  or  other  person  without  any  fee  or  reward ;  and  the  clerk 
of  the  said  Company  of  Stationers  shall  when  and  as  often  as  thereunto  required 
^ive  a  certificate  under  his  hand  of  such  entry  or  entries,  and  for  every  such 
-certificate  may  take  a  fee  not  exceeding  six  pence. 

Y.  And  be  it  further  enacted,  That  if  the  clerk  of  the  said  Company  of  Sta- 
tioners for  the  time  being  shall  refuse  or  neglect  to  register  or  make  such  entry 
or  entries  or  to  give  such  certificate,  being  thereunto  required  by  the  agent  of 
either  of  the  said  universities  or  colleges  aforesaid  lawfully  authorized  for  that 
purpose,  then  either  of  the  said  universities  or  colleges  aforesaid,  being  the 
proprietor  of  such  copyright  or  copyrights  as  aforesaid  (notice  being  first  given 
of  such  refusal  by  advertisement  in  the  Gazette)  shall  have  the  like  benefit  as 
if  such  entry  or  entries  certificate  or  certificates  had  been  duly  made  and  given ; 
and  the  clerk  so  refusing  shall  for  every  such  ofience  forfeit  twenty  pounds  to 
the  proprietor  or  proprietors  of  every  such  copyright ;  to  be  recovered  in  any 
his  Majesty*s  courts  of  record  at  Westminster  or  in  the  court  of  Session  in 
Scotland  by  action  of  debt  bill  plaint  or  information,  in  which  no  wager  of  law 
essoign  privilege  protection  or  more  than  one  imparlance  shall  be  allowed. 

YI.  '*And  whereas  in  and  by  an  Act  of  Parliament  made  in  the  eighth  year 
of  the  reign  of  her  late  Majesty  Queen  Anne,  intituled  An  Act  for  the  En- 
couragement of  Learning  by  vesting  the  Copies  of  printed  Books  in  the  Authora 
or  Purchasers  of  such  Copies  during  tlie  times  therein  mentioned,  it  is  enacted, 
That  nine  copies  of  each  book  or  books  upon  the  best  paper  that  from  and 
-after  the  tenth  day  of  April  one  thousand  seven  hundred  and  ten  should  be 
printed  and  published  as  therein  mentioned,  or  reprinted  and  published  with 
additions,  shaU  by  the  printer  or  printers  thereof  be  delivered  to  the  warehouse- 
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be  truly  engraved  with  the  name  of  the  proprietor  on  each  Statutes, 
print,  and  the  statute  inflicts  on  persons  printing  the  same 
without  the  consent  of  the  proprietor,  the  penalty  of  forfeit- 
ing the  plate,  the  sheets  on  which  the  prints  are  copied  and 
6s.  for  every  print,  &c.[l] 

keeper  of  the  said  Company  of  Stationers  for  the  time  being  at  the  ba]l  of  the 
said  Company  before  such  publication  made,  for  the  use  of  the  royal  library 
the  libraries  of  the  universities  of  Oxford  and  Cambridge  the  libraries  of  the 
four  universities  in  Scotland  the  library  of  Sion  College  in  London  and  the 
library  commonly  called  The  Library  belonging  to  the  Faculty  of  Advocates  in 
Edinburgh  respectively ;  which  such  warehouse-keeper  was  thereby  required 
within  ten  days  after  demand  by  the  keepers  of  the  respective  libraries,  or  any 
person  or  persons  by  them  or  any  of  them  authorized  to  demand  the  said  copy, 
to  deliver  the  same  for  the  use  of  the  aforesaid  libraries ;  and  if  any  proprietor 
bookseller  or  printer  or  the  said  warehouse-keeper  of  the  said  Company  of 
Stationers  should  not  observe  the  direction  of  the  said  Act  therein,  that  then 
he  and  they  so  making  default  in  not  delivering  the  said  printed  copies  as 
aforesaid  should  forfeit  as  therein  mentioned :  And  whereas  the  said  provision 
has  not  proved  effectual  but  the  same  hath  been  eluded  by  the  entry  only  of 
the  title  to  a  single  volume  or  of  some  part  of  such  book  or  books  so  printed 
and  published  or  reprinted  and  republished  as  aforesaid ;"  Be  it  enacted  by  the 
authority  aforesaid,  That  no  person  or  persons  whatsoever  shall  be  subject  to 
the  penalties  in  the  said  act  mentioned  for  or  by  reason  of  the  printing  or  re- 
printing importing  or  exposing  to  sale  any  book  or  books  without  the  consent 
mentioned  in  the  said  Act,  unless  the  title  to  the  copy  of  the  whole  of  such 
book  and  evezy  volume  thereof  be  entered  in  manner  directed  by  the  said  Act 
in  the  register  book  of  the  Company  of  Stationers,  and  unless  nine  such  copies 
of  the  whole  of  such  book  or  books  and  every  volume  thereof  printed  and  pub- 
lished or  reprinted  or  republished  as  therein  mentioned  shall  be  actually  delivered 
to  the  warehouse-keeper  of  the  said  Company  as  therein  directed  for  the  several 
uses  of  the  several  libraries  in  the  said  Act  mentioned. 

YIL  And  be  it  further  enacted  by  the  Authorities  aforesaid,  That  if  any 
action  or  suit  shall  be  commenced  or  brought  against  any  person  or  persons 
whatsoever  for  doing  or  causing  to  be  done' anything  in  pursuance  of  this  Act, 
the  defendants  in  such  action  may  plead  the  general  issue  and  give  the  special 
matter  in  evidence ;  and  if  upon  such  action  a  verdict,  or  if  the  same  shall  be 
brought  in  the  Court  of  Session  in  Scotland  a  judgment  be  given  for  the  de- 
fendant, or  the  plaintiff  become  nonsuited  and  discontinue  his  action,  then  the 
defendant  shall  have  and  recover  his  full  costs,  for  which  he  shall  have  the 
same  remedy  as  a  defendant  in  any  case  by  law  hath. 

YIIL  And  be  it  further  enacted  by  the  authority  aforesaid,  That  this  Act 
shall  be  adjudged  deemed  and  taken  to  be  a  public  Act ;  and  shall  be  judicially 
taken  notice  of  as  such  by  all  judges  justices  and  other  persons  whatsoever 
without  specially  pleading  the  same. 
[1]  8  George  11.  a  13. — An  Act  for  the  Encouragement  of  the  Arts  of 
Designing,  Engraving  and  Etching  Historical  and  other  Prints,  by  vesting 
the  Properties  thereof  in  the  Inventors  and  Engravers,  during  the  time 
therein  mentioned. 
"  Whereas  divers  persons  have  by  their  own  genius,  industry,  pains  and 
expense,  invented  and  engraved,  or  worked  in  mezzoUnto  or  chiaro  oscwro  sets 
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Statutes.  By  the  7  Geo.  3,  c.  88,  (by  which  the  provisions  of  the 

^  p  last  act  are  amended  and  extended)  the  sole  right  of  printing 

of  historical  and  other  prints  in  hopes  to  have  reaped  the  sole  benefit  of  their 
labors:  And  whereas,  printsellers  and  other  persons  have  of  late,  without  tho 
consent  of  the  inventors,  designers  and  proprietors  of  such  prints,  fi^quently 
taken  the  liberty  of  copjing,  engraving  and  publishing,  or  causing  to  be  copied, 
engraved  and  published  base  copies  of  such  works,  designs  and  prints,  to  the 
very  great  prejudice  and  detriment  of  the  inventors,  designers  and  proprietors 
thereof;"  For  remedy  thereof,  aud  for  preventing  such  practices  for  the  future, 
may  it  please  your  Majesty  that  it  may  be  enacted ;  and  be  it  enacted  by  the 
King's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal  and  Commons  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  that  from  and  after  the  twenty-fourth 
day  of  June,  which  shall  be  in  the  year  of  our  Lord  one  thousand  seven  hun- 
dred and  thirty-five,  every  person  who  shall  invent  and  design,  engrave,  etch, 
or  work  in  TnezzoHnto  or  chiaro  oscuro^  or  from  his  own  works  and  inventiona 
shall  cause  to  be  designed  and  engraved,  etched  or  worked  in  mezzotkUo  or 
chiaro  oscurOj  any  historical  or  other  print  or  prints  shall  have  the  sole  right 
and  liberty  of  printing  and  reprinting  the  same  for  the  term  of  fourteen  yeara^ 
to  commence  from  the  day  of  the  first  publishing  thereof,  which  shall  be  truly 
engraved  with  the  name  of  the  proprietor  on  each  plate,  and  printed  on  every 
such  print  or  prints ;  and  that  if  any  printseller  or  other  person  whatsoever, 
from  and  after  the  said  twenty-fourth  day  of  June  one  thousand  seven  hundred 
and  thirty-five,  within  the  time  limited  by  this  Act,  shall  eng^ve,  etch  or  work 
as  aforesaid,  or  in  any  other  manner,  copy  and  sell  or  cause  to  be  engraved, 
etched  or  copied,  and  sold  in  the  whole  or  in  part  by  varying  adding  to  or 
diminishing  from  the  main  design,  or  shaU  print,  reprint,  or  import  for  sale,  or 
cause  to  be  printed,  reprinted,  or  imported  for  sale  any  such  print  or  prints  or 
any  parts  thereof,  without  the  consent  of  the  proprietor  or  proprietors  thereof 
first  had  and  obtained  in  writing  signed  by  him  or  them  respectively,  in  the 
presence  of  two  or  more  credible  witnesses,  or  knowing  the  same  to  be  so 
printed  or  reprinted  without  the  consent  of  the  proprietor  or  proprietors,  shall 
publish,  sell,  or  expose  to  sale  or  otherwise,  or  in  any  other  manner  dispose  of 
or  cause  to  be  published,  sold,  or  exposed  to  sale  or  otherwise,  or  in  any  other 
manner  dispose  of  any  such  print  or  prints,  without  such  consent  first  had  and 
obtained  as  aforesaid,  then  such  offender  or  offenders  shall  forfeit  the  pUte  or 
plates  on  which  such  print  or  prints  are  or  shall  be  copied,  and  all  and  every 
sheet  or  sheets  (being  part  of  or  whereon  such  print  or  prints  are  or  shall  be 
so  copied  or  printed)  to  the  proprietor  or  proprietors  of  such  original  print  or 
prints,  who  shall  forthwith  destroy  and  damask  the  same ;  and  further  that 
every  such  offender  or  offenders  shall  forfeit  five  shillings  for  every  print  which 
shall  be  found  in  his,  her  or  their  custody  eitlier  printed  or  published  and 
exposed  to  sale  or  otherwise  disposed  o^  contrary  to  the  true  intent  and  mean- 
ing of  this  Act;  the  one  moiety  thereof  to  the  Kuig's  most  excellent  Mijesty, 
his  heirs  and  successors  and  the  other  moiety  thereof,  to  any  person  or  persona 
that  shall  sue  for  the  same,  to  be  recovered  in  any  of  his  Majesty's  courts  of 
record  at  Westmmster,  by  action  of  debt,  bill,  plaint  or  information,  in  which 
no  wager  of  law  essoign  privilege  or  protection  or  more  than  one  imparlance 
shall  be  allowed. 

IL  Provided  nevertheless,  That  it  shall  and  may  be  lawfhl  for  any  person  or 
perwns  who  shall  hereafter  purchase  any  plate  or  plates  fbr  printing  from  the 
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and  reprinting,  intended  to  be  secured  by  both  the  acts,  is  Statutes. 
declared  to  be  extended,  continued,  and  vested  for  the  term 
of  twenty-eight  years,  in  all  and  every  person  and  persons 
who  shall  invent  or  design,  engrave,  etch,  or  work  in  mez- 
zotinto  or  chiaro  oscuro,  or  from  his  own  work,  design  or 
invention,  shall  cause  or  procure  to  be  designed,  engraved, 
etched,  or  worked  in  mezzotinto,  or  chiaro  oscuro,  any  his- 
torical print  or  prints,  or  any  print  or  prints  of  any  portrait, 
conversation,  landscape,  or  architecture,  map,  chart,  or  plan, 
or  any  print  or  prints  whatsoever.  [2]     The  17  Geo.  3,  c. 

original  proprietors  thereof  to  print  and  reprint  fh)m  the  said  plates  without 
incurring  any  of  the  penalties  in  this  Act  mentioned. 

III.  And  be  it  further  enacted  by  the  authority  aforesaid,  That  if  any  action 
or  suit  shall  be  commenced  or  brought  against  any  person  or  persons  whatso- 
ever for  doing  or  causing  to  be  done  any  thing  in  pursuance  of  this  Act,  the 
same  shall  bo  brought  within  the  space  of  three  months  after  so  doing ;  and 
the  defendant  or  defendants  in  such  action  or  suit  shall  or  may  plead  the  gen- 
eral issue  and  give  the  special  matter  in  evidence ;  and  if  upon  such  action  or 
suit  a  verdict  shall  be  given  for  the  defendant  or  defendants,  or  if  the  plaintiff 
or  plaintiffs  become  nonsuited  or  discontinue  his,  her  or  their  action  or  actions, 
then  the  defendant  or  defendants  shall  have  and  recover  fhll  costs,  for  the 
recoveiy  whereof  he  shall  have  the  same  remedy  as  any  other  defendant  or 
defendants  in  any  other  case  hath  or  have  by  law. 

IV.  Provided  always,  and  be  it  ibrther  enacted  by  the  authority  aforesaid, 
That  if  any  action  or  suit  shall  be  commenced  or  brought  against  any  person 
or  persons,  for  any  offence  committed  against  this  Act,  the  same  shall  be 
brought  within  the  space  of  three  months  after  the  discovery  of  every  such 
offence  and  not  afterwards ;  any  thing  in  this  Act  contained  to  the  contrary 
notwithstanding. 

V.  '*  And  whereas  John  Pine  of  London  engraver  doth  propose  to  engrave 
and  publish  a  set  of  prints  copied  from  several  pieces  of  tapestry  in  the  House 
of  Lords,  and  \an  Majesty's  wardrobe,  and  other  drawings  relating  to  the 
Spanish  invasion  in  the  year  of  our  Lord  one  thousand  five  hundred  and 
eighty-eight  ,*"  Be  it  fUrther  enacted  by  the  authority  aforesaid,  That  the  said 
John  Pine  shall  be  entitled  to  be  benefit  of  this  Act,  to  all  intents  and  purposes 
whatsoever  in  the  same  manner  as  if  the  said  John  Pine  had  been  the  inventor 
and  designer  of  the  said  prints. 

VL  And  be  it  further  enacted  by  the  authority  aforesaid.  That  this  Act  shall 
be  deemed  adjudged  and  taken  to  be  a  public  Act,  and  be  judicially  taken 
notice  of  as  such  by  all  judges,  justices,  and  other  persons  whatsoever  without 
specially  pleading  the  same. 

[2]  1  Geo.  III.  c.  38. — An  Act  to  amend  and  render  more  effectual  an  Act 
made  in  the  Eighth  Year  of  the  Reign  of  King  George  the  Second,  for  Encour- 
agement of  the  Arts  of  Designing,  Engraving  and  Etching  Historical  and 
other  Prints ;  and  for  vesting  in  and  securing  to  Jane  Hogarih,  Widow,  the 
Property  in  certain  Prints. 
"  Whereas  an  Act  of  Parliament  passed  in  the  eighth  year  of  the  reign  of  his 
lato  Majesty  King  Gwrge  the  Second,  intituled  'An  Act  for  the  Encouragement 
of  the  Arts  of  Designing,  Engraving,  and  Etching  Historical  and  other  Prints, 
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Statutes.         67^  gives  a  special  action  on  the  case  to  recover  dama- 

ges.[3] 

by  resting  the  Properties  thereof  in  the  Inventors  and  Engravers  during  the 
time  therein  mentioned'  has  been  found  ineffectual  for  the  Purposes  therebjr 
intended ;"  Be  it  enacted  bj  the  King's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal  and  Commons Jn 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  That 
from  and  after  the  first  day  of  January  one  thousand  seven  hundred  and  sixty- 
seven  all  and  every  person  and  persons  who  shall  invent  or  design  engrave  etch 
or  work  in  Tnezxotinto  or  chiaro  oscuro,  or  from  his  own  woric  design  or  invention 
shall  cause  or  procure  to  be  designed  engraved  etched  or  worked  in  mezsotnUo 
or  chiaro  oscuro  any  historical  print  or  prints,  or  any  print  or  prints  of  any  por- 
trait conversation  landscape  or  architectural  map  chart  or  plan  or  any  other 
print  or  prints  whatsoever,  shall  have  and  are  hereby  declared  to  have  the  bene- 
fit and  protection  of  the  said  Act  and  this  Act  under  the  restrictions  and  limita- 
tions hereinafter  mentioned. 

IL  And  be  it  lUrtber  enacted  by  the  authority  aforesaid,  That  from  and  af- 
ter the  said  first  day  of  January  one  thousand  seven  hundred  and  sixty-seven 
all  and  every  person  and  persons  who  shall  engrave  etch  or  work  in  mezzoUnto 
or  chiaro  oscuro,  or  caused  to  be  engraved  etched  or  worked  any  print  taken 
from  any  picture  drawing  model  or  sculpture  either  ancient  or  modem,  shall 
have  and  are  hereby  declared  to  have  the  benefit  and  protection  of  the  said  Act 
and  this  Act  for  the  time  hereinafter  mentioned  in  like  manner  as  if  such  print 
had  been  graved  or  drawn  fi'om  the  original  design  of  such  graver  etcher  or 
draftsman,  and  if  any  person  shall  engrave  print  and  publish  or  import  for  sale 
any  copy  of  any  such  print  contrary  to  the  true  intent  and  meaning  of  this  and 
the  said  former  Act,  every  such  person  shall  be  liable  to  the  penalties  contain- 
ed in  the  said  Act,  to  be  recovered  as  therein  and  hereinafter  is  mentioned. 

"The  sole  right  of  printing  and  reprinting  the  late  W,  Hogarth's  prints  vest- 
ed in  his  widow  and  executrix  for  twenty  years.  Penalty  of  copying.  Ac.  any 
of  them  before  expiration  of  the  term  ;  such  copies  excepted  as  wore  made  and 
exposed  to  sale  after  the  term  of  fourteen  years  for  which  the  said  works  were 
first  licensed,  Ac" 

V.  And  be  it  further  enacted  by  the  authority  aforesaid,  That  all  and  every 
the  penalties  and  penalty  infiicted  by  the  said  Act  and  extended  and  meant  to 
be  extended  to  the  several  cases  comprised  in  this  Act  shall  and  may  be  sued 
for  and  recovered  in  like  manner  and  under  the  like  restrictions  and  limitations 
as  in  and  by  the  said  Act  is  declared  and  appointed ;  and  the  plaintiff  or  com- 
mon informer  in  every  such  action  (in  case  such  plaintiff  or  common  informer 
shall  recover  any  of  the  penalties  incurred  by  this  or  the  said  former  Act)  shall 
recover  the  same  together  with  his  full  costs  of  suit 

YI.  Provided  also,  That  the  party  prosecuting  shall  commence  his  prosecu- 
tion within  the  space  of  six  calendar  months  after  the  offence  committed. 

VII.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  the  sole 

[3]  1?  George  IIL  c  6*7. — An  Act  for  more  effectually  securing  the  Property 
of  Prints  to  Inventors  and  Engravers,  by  enabling  them  to  sue  for  and 
recover  Penalties  in  certain  Cases. 
"  Whereas  an  Act  of  Parliament  passed  in  the  eighth  year  of  the  r&ga  of 

his  late  Majesty  EJng  George  the  Second,  intituled  '  An  Act  for  the  Encourage- 
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*Ifc  has  been  determined  npon  these  statutes  that  both  the  StatotwL 
Axte  and  the  name  of  the  engraver  must  be  engraved  on  the  whether  the 

insertion  of  the 

name  and  date 
right  flmd  Ubttrty  of  printing  and  reprinting  intended  to  be  seoored  and  protected  qj^  ^^^q  p^j^^j.  ^ 

by  the  said  former  Act  and  this  A.ct  shall  be  extended  oontinued  and  be  vest*  necessary  to 
ed  in  the  respeotiye  proprietors  for  the  space  of  twenty-eight  years,  to  com-  Bupport  an  ao- 
menee  from  the  day  of  the  first  publishing  of  any  of  the  works  respectively  «St     ea^tv^ 
hereinbefore  and  in  the  said  former  Act  mentioned. 

TUX  And  be  it  (iarther  enacted  by  the  antiiority  aforesaid,  That  if  any  ac« 
tkuk  or  soit  shall  be  oommenoed  or  brought  against  any  person  or  peraons  wbi^t- 
soever  for  doing  or  causing  to  be  done  anything  in  pursuance  of  this  Act,  the 
same  sball  be  brought  within  the  space  of  sue  calendar  montlis  after  the  fiict 
oommitted ;  and  the  defendant  or  defendants  in  any  of  such  actions  or  suits  shall 
or  may  plead  the  general  issue  and  give  the  spedal  matter  in  evidence ;  and  if 
upon  such  action  or  suit  a  verdict  shall  be  given  for  the  defendant  or  defend- 
ants, or  if  the  plaintiff  or  plaintiflb  become  non-suited  or  discontinue  his  her  or 
their  action  or  actions,  then  the  defendant  or  defendants  shall  have  and  recover 
foil  costs ;  for  the  reeovery  whereof  he  shall  have  the  same  remedy  as  any 
other  defendant  or  defendants  in  any  other  case  hath  or  have  by  law. 

ment  of  the  Arts  of  Designmg,  Bngraving,  and  Etching  Historical  and  other 
Prints,  by  vesting  the  properties  thereof  in  the  Inventors  and  Engravers  during 
the  time  therein  mentioned:'  And  whereas  by  an  Act  of  Pariiament  passed  in 
the  seventh  year  of  the  reign  of  his  present  M^esty,  for  amending  and  render- 
ing more  effeotual  the  aforesaid  Act,  and  for  other  purposes  therein  mentioned, 
it  was  (among  other  things)  enacted,  That  from  and  after  the  first  day  of 
January  one  thousand  seven  hundred  and  sixty-seven  all  and  every  person  or 
persons  who  should  engrave  etch  or  work  in  messciinio  or  ekiairo  oacwro^  or 
cause  to  be  engraved  etched  or  worked  any  print  taken  flx>m  any  picture 
drawing  model  or  sculpture  eitiier  ancient  or  modem,  should  have  and  were 
thereby  declared  to  have  the  benefit  and  protection  of  the  said  former  Act  and 
that  Act  for  the  term  thereinafter  mentioned,  in  like  manner  as  if  such  print 
had  been  graved  or  drawn  fix)m  the  original  design  of  such  graver  etcher  or 
draughtsman :  And  whereas  the  said  acts  have  not  efiectually  answered  the 
purposes  for  which  they  were  intended,  and  it  is  necessary  for  the  encourage- 
ment of  artists  and  for  securing  to  them  the  property  of  and  in  their  works 
and  Ux  the  advancement  snd  improvement  of  the  aforesaid  arts  that  such 
fortber  provisions  should  be  made  as  are  hereinafter  mentioned  and  contained ;' 
May  it  therefore  please  your  Kafesty  that  it  may  be  enacted ;  and  be  it  enacted 
by  the  King's  most  excellent  Mi^esty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal  and  Commons  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  That  firom  and  after  the  twenty- 
fourth  day  of  June  one  thousand  seven  hundred  and  seventy-seven  if  any 
engraver  etcher  printseller  or  other  person  shall  within  the  time  limited  by 
the  aforesaid  Acts,  or  either  of  them,  engrave  etch  or  work  or  cause  or  procure 
to  be  engraved  etched  or  worked  in  mez2oUnio  or  chiaro  oseuiro^  or  otherwise 
or  in  any  other  manner  copy  in  the  whole  or  in  part  by  varying  adding  to  or 
diminishing  flpom  the  main  design,  or  shall  print  reprint  or  import  for  sale  or 
cause  or  procure  to  be  printed  reprinted  or  jpiported  for  sale,  or  shall  publish 
sell  or  otherwise  dispose  of  or  cause  or  procure  to  be  published  sold  or  other- 
wise disposed  of  any  copy  or  copies  of  any  historical  print  or  prints  or  any 
print  or  prints  of  any  portrait  conversation  landscape  or  arohitecture  map 
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S'*t«t*         print,  in  order  to  entitle  a  party  to  the  penalty  imposed  by 
[*818]         tlie  statute  of  Geo.  2.(a)[l]    *But  how  fer  these  oircumstan- 

(a)  Sayer  r.  Dieey^  3  WUs.  60. 

chart  or  plan,  or  any  other  print  or  prints  whatsoever  which  hath  or  have 
been  or  shall  be  engraved  etched  drawn  or  designed  in  any  part  of  Great 
Britain,  without  the  express  consent  of  the  proprietor  or  proprietors  thereof 
first  had  and  obtained  in  writing  signed  by  him  or  her  or  them  respectivelj, 
with  his,  her  or  their  own  hand  or  hands,  in  the  preaence  of,  and  attested  by 
two  or  more  credible  witnesses,  then  Qy&ty  such  proprietor  or  proprietors  shall 
and  may,  by  and  in  a  special  action  upon  the  case  to  be  brought  against 
the  person  or  persons  so  offending,  recover  such  damages  as  a  jury  on  the 
trial  of  such  action,  or  on  the  execution  of  a  writ  of  inquiiy  thereon  shall 
give  or  assess  together  with  double  costs  of  suit 

[1]  By  the  8  G^.  II.  a  13,  any  person  pirating  a  print  or  engraving  ia 
made  liable  to  forfeit  the  plate  on  which  such  print  shall  be  copied,  and  every 
sheet  whereon  such  print  shall  be  copied  or  printed  to  the  proprietor  of  the 
original,  who  is  forthwith  to  destroy  the  same ;  and  the  offender  is  iurther  to 
forfeit  five  shillings  for  every  print  found  in  his  custody,  one  moiety  to  the 
king,  and  the  other  to  any  person  who  shall  sue  for  the  same.  And  by  the  IT 
Geo.  IIL  c  57,  extended  to  Ireland  by  the  6  ft  7  W.  IT.  a  69,  persons  pirat> 
ing  such  prints  are  made  liable  to  an  action  on  the  case  for  damages  at  the 
suit  of  the  proprietor,  together  with  double  costs. 

The  8d  section  of  the  54  Geo.  HI.  a  56,  enacts  that  if  any  person,  witliia 
the  term  of  copyright,  make  or  import,  or  cause  to  be  made,  imported,  ex- 
posed to  sale,  or  otherwise  disposed  of)  a  pirated  copy  or  pirated  cast  of  any 
original  sculpture  or  other  matter  abovementioned,  whether  such  pirated  copy 
or  cast  be  produced  by  moulding,  copying  or  other  means  of  imitation,  to  the 
detriment,  damage  or  loss  of  the  proprietor,  then  such  proprietor  or  his  assig- 
nee may,  by  special  action  on  the  case,  recover  against  a  person  so  offending 
such  damages  as  a  jury  may  assess  at  the  time,  together  with  double  oosts  of 
suit 

Pursuant  to  the  fifth  section  of  the  same  act,  all  actions  for  piracy  of  scalp* 
ture  must  be  brought  within  six  calendar  months  after  the  diaooveiy  of  the 
offence. 

In  the  United  States,  the  statute  of  1831  provides  penalties  to  be  recovered 
by  action  of  debt,  one  moiety  to  the  use  of  the  proprietor  of  tiie  copyright,  and 
the  other  moiety  to  the  use  of  the  United  States.  Ko  action  on  the  case  fir 
damages  is  provided  by  statute ;  but  there  can  be  no  doubt  that  here^  as  wdl 
as  in  England,  such  an  action  lies  at  common  law. 

The  statute  also  inflicts  a  forfeiture  of  the  pirated  copies  of  the  book,  in  ad- 
dition to  the  other  penalties ;  and  for  a  fidse  representation  that  a  book  has 
been  entered  for  copyright  according  to  the  requirements  of  the  statute,  it  in- 
flicts a  forfeiture  of  one  hundred  dollars,  to  be  recovered  by  action  of  debt,  one 
moiety  to  the  use  of  the  person  who  shall  sue  for  the  same,  and  one  moiety  to 
the  use  of  the  United  States. 

The  10th  section  provides,  that  if  any  person  or  persons  shall  be  sued  or 
prosecuted,  for  any  matter,  act,  or  thing  done  under  or  by  virtue  of  this  ad,  he 
or  they  may  plead  the  general  issue,  and  give  the  special  matter  in  evidence. 

The  13th  section  limits  the  right  of  ac^on  to  two  years  after  the  cause  of  ee- 
tion  Shan  have  ariaen. 
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ces  are  necessary  to  support  an  action  at  law,  or  a  bill  for  an  statutM. 
injunction,  and  an  account,  is  at  present  vexata  questio.  Lord 
Hardwicke(a)  was  of  opinion,  that  the  clause  in  the  act  was 
only  directory,  and  that  the  property  was  vested  absolutely 
in  the  engraver,  although  the  day  o(  publication  was  not 
mentioned,  and  compared  it  to  the  clause  under  the  statute 
of  Anne,  which  requires  entry  at  Stationers'  Hall,  upon  the 
construction  of  which,  it  has  been  determined  that  the  pro- 
perty vests,  although  the  direction  has  not  been  *complied  [*S14] 
with.(6)  Lord  Ellenborough  also  held  at  nisiprius,  that  an 
action  might  be  maintained,  although  the  proprietor's  naTne 
was  not  inscribed,  observing  that  the  interest  was  vested  by 
the  statute,  and  that  the  common  law  gave  the  remedy.(c) 
On  the  other  hand  it  appears  to  have  been  taken  for  granted 
by  the  court  of  king's  bench,  in  the  case  of  Thompson  v. 
Symonds^id)  though  it  became  unnecessary  to  decide  the  point 
that  both  the  name  and  the  date  should  appear;  the  date^ 
Lord  Kenyon  observed,  is  of  importance,  that  the  public 
may  *know  the  period  of  the  monopoly ;  the  name  should  r«Qi  Ri 
appear,  in  order  that  those  who  wish  to  copy  it  may  know 
to  whom  to  apply  for  consent.  In  the  case  of  Harrison  v. 
Sogg{e)  (where  it  also  bscomo  unnecessary  to  decide  the 
point,)  Lord  Alvanley  stated  it  to  be  his  opinion,  that  he 

■ 

(a)  BUtehoeB  r.  Barper^  2  Atk.  96.  Barn.  Ch.  Bep.  213.  This  case,  aa 
well  as  Jtff9ry%  r,  Baldwin,  Amb.  164^  are  rendered  unimpc^taDt  by  the  pro* 
▼isions  of  the  7th  Geo.  3,  c.  67. 

(&)  Vide  poet,  319. 

(e)  Beworfky.  W%Oc$,  1  Campb.  97. 

{<06T.  R.41. 

(«)  2  Ves.  jaiL  323. 

The  penalties  for  ▼iolacing  the  copTright  of  maps,  oharts,  musical  composl- 
tioDs,  engra^ing^  cuts  or  prints,  are,  the  forfeiture  of  the  plate  or  plates,  and 
of  one  dollar  for  every  sheet  found  in  the  possession  of  the  party,  printed  or 
published  or  exposed  to  sale,  the  one  moiety  to  the  true  proprietor,  and  the 
other  moiety  to  the  use  of  the  United  States. 

The  printing  or  publishing  any  manuscript  whateyer,  without  the  consent 
of  the  author  or  legal  proprietor  first  obtained,  (if  such  author  or  proprietor  be 
a  citizen  of  the  United  States  or  resident  therein,)  renders  the  par^  liable  to 
suffer  and  pay  to  the  author  or  proprietor  all  damages  occasioned  by  such  in- 
jury, to  be  recovered  by  a  special  action  on  tbe  case  founded  upon  the  statute^ 
in  any  court  having  c(^izanoe  thereof;  and  the  several  courts  of  the  United 
States  empowered  to  grant  ii^unctions  to  prevent  the  violation  of  the  rights  of 
authors  and  inventors,  are  empowered  to  g^rant  injunctions  in  like  mannei^ 
aooording  to  the  principles  of  equity,  to  restrain  suoh  publications  of  manu- 
scripts." 
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Statutes.  differed  from  Lord  Hardwicke,  and  that  he  believed  the  in* 
aertion  of  the  name  and  date  to  be  essential  to  the  plaintiff's 
right.  . 

The  principal  point  determined  in  the  above  case  of  Thomp- 
son V.  Synumds  was,  that  the  assignee  of  a  print  may  maintain 
an  action  under  the  17  G^.  3,  and  that  in  such  action  it  is 
not  necessary  to  produce  the  plate  itself  in  evidence,  one  of 
the  prints  taken  firom  the  original  plate  being  good  evi- 
dence. 

It  has  recently  been  determined  at  nisi  prius^  by  analogy 
to  those  caaes  in  equity,  which  have  decided  that  there  c«i 
be  no  copyright  in  a  particular  stibjectj{a)  that  where  an  en- 
graving has  been  made  from  a  picture,  it  is  not  a  piracy  to 
make  another  engraving  from  the  original  picture.(6)[l] 

There  are  two  other  sorts  of  property,  of  a  nature  in  some 

(a)  Vide  post 

(5)  De  B$renger  y.  Weble,  2  Stark.  N.  P.  0.  548. 

[1]  " The  rules  which  determine,'*  aajB  Mr.  Curtifl,  in  his  work  on  Gopyriglity 
pp.  301  and  302,  "  when  the  copyright  of  a  print  or  engraying  is  infiiiqped,  are 
entirely  analogous  to  those  api^ed  to  literary  oompositiona,  There  may  be  an 
exact  reproduction,  or  an  imitation  of  the  main  design,  with  alterations  merely- 
colorable.  When  the  design  is  the  original  production  of  the  artist^— the  firuit 
of  his  own  imagination-^no  other  person  can  publish  it,. because  there  is  no 
common  source  to  resort  to ;  and  where  there  is  a  common  source,  as  where 
the  subject  of  the  engraving  is  an  object  in  nature  or  a  woik  of  azt,  that  oom* 
mon  source,  and  not  the  original  print,  may  be  resorted  ta  The  queslioa 
therefore  will  be  in  both  cases,  whether  the  defendant  has  copied  or  unlftw* 
ftilly  imitated  the  plaintiff's  print  A  copy  has  been  said  to  be  that  which 
comes  so  near  to  the  original,  as  to  giro  eveiy  person  the  idea  created  hj  liie 
original  So,  too,  if  there  be  such  a  similitude  and  conformity  between  the  two 
prints  that  the  person  who  executed  the  one  must  have  osed  the  other  as  a 
model,  he  will  be  deemed  a  copyist  d  the  main  design. 

*'  But  when  the  original  design  of  an  artist  is  taken  from  a  print  and  appro- 
priated and  used  in  another  form  and  by  another  yehide  than  by  a  reprint^ 
and  without  a  sale,  a  very  nice  question  arises,  whether  the  statutes  have 
giTen  any  remedy." 

In  this  country,  the  statute  of  1831  provides,  that  if  any  pencil  shall  en- 
grave, etch  or  woriE,  sell  or  copy,  or  cause  to  be  engraved,  etched,  worked  or 
sold,  or  copied,  either  on  the  whole  or  by  vaiying,  adding  to  or  diminiahiDg 
the  main  design  of  a  print,  out  or  engraving,  map^  chart  or  musical  composi- 
tion, with  intent  to  evade  the  law,  or  shall  print  or  import  for  sale,  or  cause  to 
be  printed  or  imported  for  sale,  any  such  map,  chart,  ^,  without  the  oonasot 
of  the  proprietor  of  the  copyright,  first  obtained  in  writing,  signed  In  the  pre- 
sence of  two  credible  witnesses,  or  knowing  the  same  to  be  so  printed  or  im- 
ported without  such  consent,  shall  publish,  sell,  or  expose  to  sale^  or  la  9Bf 
manner  dispose  of  any  sooh  map,  ohart^  &a,  without  tooh  coassnt^  tfawi 
offender  shall  forfeit^  ^ 
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meagure  ooxmeefeed,  and  whieh  are  alBo  pzoteoted  by  similar  Statutes, 
statues. 

By  the  64  Geo.  8,  c  28,  (which  amended  and  extended  the  SoQipttffes, 
provisions  of  the  88  Geo.  8,  c.  71,Xa)  the  property  of  all  ^^^  *^ 
original  sculptures,  models,  copies  and  casts,  axe  vested  in 
the  first  maker  of  them,  with  an  additional  term  of  fourteen 
years,  in  the  case  they  shall  be  living  at  the  end  of  that 
time.[2]  •  [*816] 

*By  the  84  Geo.  .8,  c.  28,  (which  amended  and  extended  the  SJS'SittSM, 
27  Geo.  8,  c.  88,)  the  ptoperty  in  all  original  patterns  for  *c. 
printing  linens,  cottons,  calicoes  or  muslins,  is  vested  in  the 
designers,  printers  and  proprietors  for  three  months,  to  com- 
mence from  the  day  of  first  publishing  thereof,  which  shalt 
be  truly  printed,  with  the  name  of  the  printer  or  proprietor 
at  each  end  of  every  such  piece  of  linen,  &c.  It  has  not  been 
determined  upon  this  statute  whether  an  action  can  be  sup- 
ported, though  the  requisites  as  to  the  date  and  name  are 
not  complied  with.  The  only  determination  upon  it  is  the 
case  of  Mackmurdo  v.  Smith,{b)  when  the  court  of  king's 
bench  were  of  opinion  that  the  omission  of  an  averment  in 
the  declaration,  "  that  the  day,  ftc.  was  printed,"  was  aided  by 

(a)  An  instaace  of  the  absurdity  and  inefficiency  of  this  act  will  be'  found 
in  the  case  of  Oahagcm  y.  Oooper^  3  Camp.  111. 
(&)  7  T.  B.  618. 

[2]  In  Bngland,  hy  the  64  Qeoige  III.  a  66,  the  sole  right  and  property  of 
every  new  and  original  sculpture,  model,  copy  or  cast  of  the  human  figure,  or 
of  any  but,  or  any  part  of  the  human  figure,  dotbed  in  drapery  or  otherwise ; 
or  of  any  animal,  or  of  any  part  of  an  animal,  combined  with  the  human  figure 
or  otherwiae;  or  of  any  subject  being  matter  of  invention  in  sculpture,  or  of 
any  alto  or  bano^relieyo  representing  any  of  the  above-meiitioned  matters ;  or 
any  cast  flom  nature  of  the  human  figure^  or  part  of  the  human  figure,  or  any 
aukigect  containing  or  ^presenting  any  of  the  aboTe-mentioned  matters  and 
things^  whether  separate  or  combined,  is  vested  in  the  person  who  shall  make 
them  or  cause  them  to  be  made,  for  the  term  of  fourteen  yean  from  the  time 
of  first  publication;  provided  thait  the  proprietor's  name,  before  publication, 
with  the  date^  be  put  on  such  original  sculpture,  model,  copy  or  cast,  Ac. 

The  sixth  section  gives  an  additional  term  of  fourteen  years  to  the  person 
who  originally  made  or  caused  to  be  made  the  sculpture  or  other  matter,  if  he 
be  Hviog  at  the  ond  of  the  first  term,  and  have  not  divested  himself  of  the 
copyright  by  sale  or  otherwise. 

In  this  country,  the  sole  right  and  property  of  an  artist  in  original  sculpture, 
is  protected  for  seven  years,  by  a  law  which  requires  an  entry  to  be  made  at 
the  patent  oiBce,  This  protection  extends  to  any  citizen  or  dtizens,  alien  or 
alieo%  having  resided  one  year  in  tho  United  States,  and  taken  the  oath  of 
his  or  tlioir  intent&aii  to  become  a  citizen  or  dti^ena. 
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Statutes.  verdict^  it  being  stated  in  the  declaration,  that  the  defendants 
pirated  the  pattern  within  the  term  of  three  months  from  the 
day  of  the  first  publishing  thereof,  and  while  the  plaintiffs 
were  entitled  to  have  the  sole  right  of  printing  the  same.[l] 

[1]  The  more  recent  English  statutes  relativp  to  copyright,  are :  3  Will  4, 
c  15 — "  An  act  to  auend  the  laws  relating  to  Dramatic  and  Literary  Pro- 
perty," (lOth  June,  1833,);  6  and  6  WilL  4— "An  act  for  the  publication  of 
Lectures  without  consent,"  (9  September,  1835,);  1  and  2  Vict.  c.  59 — "An 
act  for  securing  to  authors,  in  certain  cases,  th^  benefit  of  International  Copy- 
right," (31st  July,  1838,);  5  and  6  Vict.  c.  45— "An  act  to  amend  the  Law  of 
Copyright,  (Ist  July,  1842,);  6  and  7  WilL  c.  69— "An  act  to  extend  the  pro- 
tection of  Copyright  in  prints  and  engravings,  in  Ireland ;  6  and  7  WilL  4,  a 
110 — "An  act  to  repeal  so  much  of  an  act  of  the  Fifty-fourth  year  of  King 
George  the  3d,  respecting  Copyrights,  as  requires  the  delivery  of  a  copy  of 
every  published  book  to  the  library  of  Sion  College,  the  four  Universities  of 
Scotland,  and  of  the  King^s  Inns  in  Dublin." 

The  power  of  granting  and  protecting  copyrights  is  vested,  by  the  Constita- 
tion  of  the  United  States,  in  Congress.  Art.  I.,  sec.  8.  The  act  of  the  3  Ist 
May,  1790,  entitled  "An  act  for  the  encouragement  of  learning,  by  securing 
the  copies  of  maps,  charts,  and  books,  to  the  authors  and  proprietors  of  such 
copies,  during  the  time  therein  mentioned."  And  the  act  of  April  29tb,  1802, 
"  Supplementary  thereto,  and  extending  the  benefits  thereof,  to  the  arts  of  de- 
signing, engraving  and  etching  historical  and  other  prints,"  compose  the  law 
of  this  country  on  this  subject 

By  the  first  of  these  statutes  it  is  provided  that  the  authors  of  any  map, 
chart  or  book,  or  the  proprietors  of  the  copyright  of  any  map,  chart,  or  book, 
printed  in  the  United  States,  or  made  and  composed,  and  not  yet  printed  and 
published,  and  their  executors,  administrators  or  assigns,  shall  have  the  sole 
right  of  printing,  publishing  and  vending  the  same  for  the  term  of  fourteen 
years  from  the  recording  of  the  title  in  the  clerk's  ofiBce,  as  thereinafter  men- 
tioned. Such  authors  or  proprietors  must  be  citizens  of  the  United  States,  or 
residents  within  the  same.  And  if)  at  the  expiration  of  the  term,  such  authors 
are  living  and  residents  within  the  United  States,  the  right  shall  be  oontinned 
for  the  further  term  of  fourteen  years,  provided  the  tiUe  of  the  book,  ftc,  ia 
again  recorded  in  like  manner.  If  any  person,  without  the  consent  in  writing 
of  the  author'or  proprietor,  shall  print,  publish,  or  import  any  copies  of  such 
books,  or  shall  publish,  sell,  or  expose  the  same  to  sale,  he  shall  forfeit  every 
copy  and  every  sheet  thereof  to  the  author  or  proprietor,  to  be  destroyed  by 
him,  and  shall  also  forfeit  fifty  cents  for  every  sheet  which  sliall  be  found  in 
his  possession,  the  one  moiety  to  the  author  or  proprietor,  who  shall  sue  for  the 
same,  and  the  other  to  the  United  States,  to  be  recovered  in  an  action  of  debt^ 
in  any  court  of  record  of  the  United  States,  wherein  the  same  is  cognizable; 
such  action  to  be  commenced  within  one  year  after  the  cause  of  action  arises. 
A  printed  copy  of  the  title  of  the  map,  chart,  or  book,  must,  before  publication, 
be  deposited  in  the  clerk  s  office  of  the  district  court,  where  the  author  or  pro- 
prietor resides,  who  shall  record  the  same  in  the  manner  and  form  specified  in 
the  act,  and  a  copy  of  such  record  shall  be  published  by  the  author  or  proprie- 
tor, within  two  months  after  the  date  thereof,  in  one  or  more  of  the  newspa- 
pers printed  in  the  United  States,  for  four  weeks.  The  author  or  proprietor  of 
such  map,  charts  or  book,  is  also  required  within  Sb:  mo&tha  after  the  pubUeh* 
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ing  thereof,  to  deUrer  to  the  secretary  of  state,  a  copy  thereof  But  it  is  pro- 
vided, that  nothing  in  the  act  shall  be  construed  to  prohibit  the  importing, 
vending,  printing  or  publishing,  within  the  United  States,  of  any  map,  charts 
or  book,  written,  printed  or  published,  by  any  person,  not  a  citizen  of  the 
United  States,  in  foreign  parts.  The  act  further  declares  tliat  any  person 
printbg  or  publishmg  any  manuscript,  without  the  consent  of  the  author,  or  pro- 
prietor, in  writing,  (if  such  author  or  proprietor  be  a  citizen  ot,  or  a  resident  of 
the  United  States.)  shall  be  liable  to  such  author  or  pix)prietor,  for  all  damages 
occasioned  thereby,  to  be  recovered  by  special  action  on  the  case,  in  any  court 
having  cognizance  thereof;  and  provides  that  persons  prosecuted  by  virtue 
thereof  may  plead  the  general  issue,  and  give  the  special  matter  in  evidence. 

The  act  of  the  29th  April,  1802,  requires  the  author  or  proprietor  of  every 
boolc  to  insert  a  copy  of  the  record,  at  full  length,  in  the  title  page,  or  in  the 
page  following,  and  if  a  map,  or  chart,  to  cause  the  following  words  to  be  im- 
pressed on  the  face  thereof,  "  Entered  according  to  act  of  Congress,"  stating 
also  the  time  when  and  the  person  by  whom  entered.  This  act  also  extends 
the  benefits  of  the  former  act  to  every  person,  bemg  a  citizen  of  the  United 
States,  or  a  resident  within  the  same,  who  shall  invent,  and  design,  engrave, 
etch,  or  work,  or  from  his  own  works  and  inventions,  shall  cause  to  be  designed, 
engraved,  etched  or  worked,  any  historical  or  other  prints,  for  the  same  term, 
and  upon  the  like  conditions.  The  entry  to  be  engraved  on- the  plate,  with  the 
name  of  the  proprietor,  and  to  be  printed  on  the  print  Any  person,  within 
the  time  limited  by  the  act,  engraving,  etching,  or  working,  copying,  or  selling 
such  prints,  in  whole,  or  in  part,  or  printing,  reprinting,  or  importing  the  same, 
or  any  parts  thereof  or  causing  the  same  to  be  done,  or  publishing,  sellmg, 
e3qx>sing  to  sale,  or  otherwise  disposing  of  such  prints^  without  consent  in 
writing  of  the  proprietors,  shall  forfeit  the  plate  or  plates,  and  the  sheets 
wherever  such  prints  are  printed,  to  the  proprietor  of  the  original  print,  who 
shall  destroy  the  same ;  and  shall  also  forfeit  one  dollar  for  every  print  found 
in  his  custody,  the  one  moiety  to  the  person  who  shall  sue  for  the  same,  and 
the  other  to  the  United  States,  to  be  recovered  as  provided  in  the  former  act 
This  act  also  provides,  that  if  any  person  shall  print  or  publish  any  map,  chart, 
book  or  print)  who  has  not  legally  acquired  the  copyright  thereof  and  shall 
insert  therein,  or  impress  thereon  that  the  same  has  been  entered  according  to 
the  act  of  congress,  or  words  purporting  the  saoM,  or  purporting  that  the 
copyright  has  been  required,  such  person  shall  forfeit  one  hundred  dollars,  one 
moiety  to  the  person  who  shall  sue  for  the  same,  and  the  other  to  the  United 
States,  to  be  recovered  as  aforesaid ;  the  action  to  be  brought  within  two  years 
alter  the  cause  of  action  has  arisen. 

Statute  of  Feb.  15, 1819,  provides  that  the  circuit  courts  of  the  United  States 
shall  have  origuial  cognizance,  as  well  in  equity  as  at  law,  of  all  actions,  suits, 
controversies^  and  cases  arising  under  any  law  of  the  United  States,  granting 
or  oonflrming  to  authors  or  inventors  the  exclusive  right  to  their  respective 
writings,  inventions,  and  discoveries :  and  upon  any  bill  in  equity,  filed  by  any 
party  aggrieved  in  any  such  cases,  shall  have  authority  to  grant  injunctions, 
according  to  the  course  and  principles  of  courts  of  equity,  to  prevent  the  vio- 
lation of  the  rights  of  any  authors  or  inventors,  secured  to  them  by  any  laws 
of  the  United  States,  on  such  terms  and  conditions  as  the  said  courts  may  deem 
fit  and  reasonahie:  Frovided,  howewTf  that  firom  all  judgments  and  decrees  of 
any  ciicoit  courts,  rendered  in  the  premises,  a  writ  of  error  or  appeal  as  the 
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case  maj  require,  shall  lie  to  the  snprezne  court  of  the  United  States,  in  the 
seme  manner,  and  under  the  same  circumstanoes,  as  is  now  provided  bj  law 
in  other  judgments  and  decrees  of  such  circuit  courts. 

Statute  of  Feb.  3,  1831,  provides  that  from  and  after  the  passing  of  this  act, 
any  person  or  persona,  being  a  citizen  or  citizens  of  the  United  States,  or  resi- 
dent therein,  who  shall  be  the  author  or  authors  of  any  book  or  books,  map^ 
chart,  or  musical  composition,  which  may  be  now  made  or  composed,  and  not 
printed  and  published,  or  shall  hereafter  be  made  or  composed,  or  who  shall  in* 
vent,  design,  etch,  engrave,  work,  or  caused  to  be  engraved,  etched  or  woiked 
from  his  own  design,  any  print  or  engraving,  and  tiie  execators,  administnir 
tors,  or  legal  assigns  of  such  person  or  persons,  shall  have  tiie  sole  right  and 
liberty  of  printing,  reprinting,  publishuig,  and  vending  such  book  or  booka^ 
map,  chart,  musical  composition,  print,  out,  or  engraving,  in  the  whole  or  in 
part,  for  the  term  of  twenty-eight  years  from  the  time  of  recording  the  titie 
thereof,  in  the  manner  hereinafter  directed. 

Sec.  2.  And  be  it  farther  enacted.  That  i^  at  the  expiration  of  the  aforesaid 
term  of  years,  such  author,  inventor,  designer,  engraver,  or  any  of  them,  where 
the  work  had  been  originally  composed  and  made  by  more  than  one  person, 
be  still  living,  and  a  citizen  or  citizens  of  the  United  States,  or  resident  there- 
in, or  being  dead,  shall  have  left  a  widow,  or  child,  or  children,  either  or  all 
then  living,  the  same  exclusive  right  shall  be  continued  to  such  author,  design- 
er, or  engraver,  or,  if  dead,  then  to  such  widow  and  child,  or  children,  for  the 
ftirther  term  of  fburteen  years ;  Provided^  that  the  title  of  the  work  so  secured 
shall  be  a  second  time  recorded,  and  all  such  other  regulations  as  are  herein 
required  in  regard  to  original  copyrights,  be  complied  with  in  respect  to  tnxh 
renewed  copyright,  and  that  within  six  months  before  the  expiration  of  the 
first  term. 

Sec  3.  And  be  it  further  enacted.  That  in  all  cases  of  renewal  of  copyright 
under  this  act,  such  author  or  proprietor  shall,  within  two  months  fh>m  the 
date  of  said  said  renewal,  cause  a  copy  of  the  record  thereof  to  be  pubfished 
in  one  or  more  of  the  newspapers  printed  in  the  United  States,  for  the  space 
of  four  weeks. 

Sea  4.  And  be  it  fhrther  enacted,  That  no  person  shall  be  entitled  to  the 
benefit  of  this  act,  unless  he  shall,  before  publication,  deposit  a  printed  copy 
of  the  title  of  suoh  book  or  books,  map,  chart,  musical  composition,  print,  cat, 
or  engraving,  in  the  clerk's  office  of  the  district  court  of  the  district  wherein 
the  author  or  proprietor  shall  reside,  and  the  clerk  of  such  court  is  hereby  di- 
rected and  required  to  record  the  same  thereof  forthwith,  in  a  book  to  be  kept 
for  that  purpose,  in  the  words  following  (giving  a  copy  of  the  title,  under  the 
seal  of  the  court,  to  the  said  authdr  or  proprietor,  whenevw  he  shall  require 
the  same:)  " District  of  to  wit:  be  it  remembered,  that  on  the 

day  of  anno  dommi,  A.  B.,  of  the  said  district,  hath  deposited  in 

this  office  the  title  of  a  book,  (map,  diart,  or  otherwise,  as  the  case  may  be,) 
the  title  of  which  is  in  the  words  following,  to  wit :  (here  insert  the  title ;) 
the  right  whereof  he  claims  as  author  (or  proprietor  as  the  case  may  be ;)  in 
conformity  with  an  act  of  congress,  entitled  '  An  act  to  amend  the  several  acts 
respecting  copyrights.*  C.  D.  cleric  of  the  district"  For  which  record,  the 
derk  shall  be  entitled  to  receive,  from  the  person  claiming  sudi  right  as  afore- 
said, fifty  cents ;  and  the  like  sum  for  every  copy,  under  seal,  actoaDy  given  to 
such  person  or  his  assigns.    And  the  author  or  proprietor  of  any  sadi  book; 
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lions,  has  exdnded  any  Other  title  in  authors  or  their  angi^  PrwoMttn 
except  that  which  thej  dehve  nnder  these  statute&(a)[2]  ^^^ 

(0)  DtmakbM  y.  jBscsM;  2  Bra.  P.  G.  Ed.  TomL  129. 

map,  ofaui,  mmioal  compoeition,  prints  cat^  eugrBTiog,  sbaU,  within  three 
moatfas  from  the  publication  of  nid  book^  map^  chart,  nrancaL  oompoailioiv 
prints  eat)  or  engraying,  deliver  or  cause  to  be  dellyered  a  oopj  of  the  sanw  to 
the  defk  of  aaid  district  And  it  shall  be  the  daty  of  the  derk  of  each  dia- 
teict  courti  at  least  once  in  everj  year,  to  transmit  a  certified  list  of  all  sach 
records  of  copyright,  including  the  titles  so  recorded,  and  the  dates  of  leoord, 
and  also  all  the  seyeral  copies  of  books  or  other  works  depoeited  in  his  olBce 
•ooording  to  this  act^  to  the  seoretaiy  of  state,  to  be  preserved  in  his  office. 

Sea  6.  And  be  it  iurther  enacted,  That  no  person  shall  be  entitled  to  th* 
benefit  of  this  act,  unless  he  shall  give  information  of  copyright  being  secured, 
by  CBusng  to  be  inserted  in  the  several  copies  of  each  and  every  edition  pub- 
Bshed  during  the  term  secured  on  the  title  page,  or  the  psge  immediately  fol- 
lowing,  if  it  be  a  book,  or,  if  a  map,  chart,  musical  composition,  prints  cut,  or 
engraving,  by  causing  to  be  impressed  on  the  lace  thereof,  or  if  a  volume  of 
maps,  oharta,  music,  or  eogravings,  upon  the  title  or  frontispiece  thereof  the 
following  words,  viz :  "  Entered  according  to  the  act  of  Congress,  in  the  year 
,  by  A.  B.,  in  the  clerk's  office  <^  the  district  court  of  ,"  (as  the  case 
maybe.) 

Sea  6.  And  be  it  i\iither  enacted,  that  if  any  other  person  or  pereoos,  fh>m 
and  after  the  recording  the  title  of  any  hoclk,  or  books,  according  to  this  ael^ 
shall,  within  the  term  or  terms  herein  limited,  prints  pubHsh,  or  import^  or 
esase  to  be  printed,  publi^ed,  or  imported,  any  copy  of  such  book  or  books^ 
witiiout  the  consent  of  the  perscm  legally  entitled  to  the  copyright  thereof 
flrrt  had  and  obtained  in  writing,  signed  in  presence  of  two  or  more  credible 
witnesses^  or  shall,  knowing  the  same  to  be  so  printed  or  imported,  publish, 
■eU,  or  expose  to  sale,  or  cause  to  be  published,  sold,  or  exposed  to  ssle,  any 
copy  of  sudi  book  without  such  consent  in  writing ;  then  sudi  ofiender  shall 
forfeit  every  copy  of  such  book  to  the  person  legally,  at  the  time,  entitled  to 
the  copyright  thereof;  and  shall  also  forfeit  and  pay  titty  cents  for  every  sodi 
sheet  which  may  be  found  in  his  posNSsion,  either  printed  or  printing,  pub* 
lished,  imported,  or  exposed  to  sale,  contraiy  to  the  intent  of  this  aet»  the  one 
moiety  thereof  to  such  legal  owner  of  the  copyright  as  aforesaid,  and  the  other 
to  the  use  of  the  United  States,  to  be  recovered  by  actkm  of  debt  in  any  oooit 
having  competent  jurisdktbn  thereof 

Sea  7.  And  be  it  fbrther  enacted,  That  if  any  peraon  or  penons,  after  the 
recording  the  title  of  any  prints  cut,  or  engraving,  map,  chart,  or  musfeal  oomr 
position,  according  to  the  provisions  of  this  act,  shall,  within  the  term  or  tenns 
limited  by  this  act,  engnve^  etch,  or  work,  sell,  or  copy,  or  cause  to  be  en- 
graved, etched,  worked  or  sold,  or  copied,  either  on  the  whole,  or  by  varymg, 
adding  to  or  diminishing  the  main  design  with  intent  to  evade  the  law ;  or 
shall  print  or  import  for  sale,  or  cause  to  be  printed,  or  imported  for  sale^  any 
such  map,  charts  musical  oompositioD,  prints  cut  or  engravings  or  any  parts 
thereof  without  the  consent  of  the  proprietor  or  proprietors  of  the  copyright 
thereof  first  obtained  In  writing,  signed  in  the  presence  of  two  credible  wit- 

[2]  It  was  formerly  supposed  that  the  author  of  a  book  had  at  common  law 
an  unrestricted  right  to  dispose^  even  after  publication,  of  such  productions  io 
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«a  foresaid,  within  sixty  days  after  its  exeeatioD,  shall  be  judged  fttradulent 
•md  void  against  any  sabeequent  purchaser  or  mortgagee,  for  valuable  consid- 
eration without  notice. 

Sea  2.  And  be  it  f\irther  enacted,  that  the  cleric  of  the  ^Ustrict  court  shall 
be  entitled  to  such  fees  for  performing  the  services  herein  auth<vized  and  re- 
quired, as  he  is  entitled  to  for  performing  like  services  under  existing  laws  of 
the  United  States. 

Statute  of  August  29,  1842,  provides,  that  any  citizen  or  citizens,  or  alien 
or  aliens,  having  resided  one  year  in  the  United  States,  and  taken  the  oath  of 
iiis  or  their  intention  to  become  a  dtizen  or  citizens,  who  by  his,  her,  or  their 
own  industry,  genius,  efforts,  and  expense,  may  have  invented  or  produced 
■any  new  and  original  design  for  a  manufacture,  whether  of  metal  or  other  ma- 
terial or  materials,  or  any  new  and  original  design  for  the  printing  of  woolen, 
silk,  ootton,  or  other  &brics,  or  any  new  and  original  design  for  a  bust,  statue, 
or  has  relief  or  oompositicm  in  alto  or  basso  relievo,  or  any  new  and  original 
impression  or  ornament,  or  to  be  placed  on  any  article  of  manu&cttire,  the 
same  being  formed  in  marble  or  other  material,  or  any  new  and  useful  pattern 
or  print,  or  picture,  to  be  either  worked  into  or  worked  on,  or  printed,  or 
painted,  or  cast,  or  otherwise  fixed  on  any  article  of  manufacture,  or  any  new 
«nd  origfinal  shape  or  configuration  of  any  article  of  manulkcture  not  known  or 
or  used  by  others,  before  his,  her,  or  their  invention  or  production  thereof  and 
prior  to  the  time  of  his,  her,  or  their  application  for  a  patent  therefor,  and  who 
shall  desire  to  obtain  an  exdudve  property  or  right  therein  to  make,  and  me, 
and  sell,  and  vend  the  same,  or  copies  of  the  same,  to  others,  by  them  to  be 
made^  used,  and  sold,  may  make  application  in  writing  to  the  commissioner  of 
patents,  expressmg  such  desire,  and  the  commissioner,  on  due  proceedings  had, 
may  grant  a  patent  therefor,  as  in  the  case  now  of  application  for  a  patent 
J^wided^  that  the  fee  in  such  cases,  which  by  the  now  existing  laws  would  be 
required  of  the  particular  applicant,  shall  be  one-half  the  sum,  and  that  the 
duration  of  said  patent  shall  be  seven  years,  and  that  all  the  regulations  and 
provisions  which  now  apply  to  the  obtaining  or  protection  of  patents  not  in- 
consistent  with  the  provisions  of  this  act^  shall  apply  to  applications  under 
this  section. 

Sea  4.  And  be  it  fiirther  enacted,  that  the  oath  required  for  applicants  for 
patents  may  be  taken,  when  the  applicant  is  not,  for  the  time  being,  residing 
in  the  United  States,  before  any  minister,  plenipotentiary,  charge  d'aflaires^ 
<»nsul,  or  commercial  agent  holding  commission  under  the  government  of  the 
United  States,  or  before  any  notary  public  of  the  foreign  country,  in  which 
«uch  applicant  may  be. 

Sec  6.  And  be  it  further  enacted,  that  if  any  person  or  persons  shall  paint 
•or  print,  or  mould,  cast,  carve,  or  engrave,  or  stamp  upon  anything  made, 
used  or  sold  by  him,  fx  the  sole  making  or  selling  which  he  hath  not  or  shall 
not  have  obtained  letters  patent,  the  name  or  any  imitation  of  the  name  of 
any  other  person  who  hath  or  shall  have  obtained  letters  patent  for  the  sole 
making  and  vending  of  such  thing;  without  consent  o(  such  patentee^  or  hia 
assigns  or  legal  representatives;  or  if  any  person,  upon  any  such  thing  not 
having  been  purchased,  firom  the  patentee,  or  some  person  who  purrtiaaed  if 


but  the  point  was  not  determined.    It  was  afterwards  agitated  in  the  court  of 
king's  bench,  MiUar  v.  Taylor^  4  Burr.  2303,  and  see  1  Bla.  Rep.  675,  where 
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008  patentees.    These  are,  the  exclusive  privilege  of  print-  Pwog^ve 

^  X  o  *  Copyright 

from  under  such  patentee)  or  not  having  the  license  or  consent  of  such  pa- 
tentee, or  hifl  assigns  or  legal  repreaentatives,  shall  write,  paint,  print,  mould, 
caa^  carve,  engrave,  stamp,  or  otherwise  make  or  affix  the  word  "patent,"  or 
the  words  "letters  patent,"  or  the  word  "  patentee,"  or  any  word  or  words  of 
like  kind,  meaning,  or  import,  with  the  view  or  intent  of  imitating  or  coUDter- 
feiting  the  stamps  mark,  or  other  device  of  the  patentee,  or  shall  affix  the 
same  or  anj  word,  stamp,  or  device,  of  like  import,  on  any  unpatented  article, 
for  the  purpose  of  deceiving  the  public,  he,  she,  or  they,  so  offending,  shall  be 
liable  for  such  offence,  to  a  penalty  of  not  leas  than  one  hundred  dollars,  with 
Goets,  to  be  recovered  by  an  action  in  any  of  the  circuit  courts  of  the  United 
States,  or  in  any  of  the  district  courts  of  the  United  States,  having  the  pow- 
ers and  jurisdiction  of  a  circuit  court ;  one-half  of  which  penalty,  as  recover- 
ed, shall  be  paid  to  the  patent  fund,  and  the  other  half  to  the  person  or  per- 
sons who  shall  sue  for  the  same. 

Sea  6.  And  be  it  further  enacted,  that  all  patentees  and  assignees  of  pa- 
tents hereafter  granted,  are  hereby  required  to  stamp,  engrave,  or  cause  to  be 
stamped  or  engraved,  on  each  article  vended,  or  offered  for  sale,  the  date  of 
the  patent ;  and  if  any  person  or  persens,  patentees  or  assignees,  shall  neglect 
to  do  80^  he,  she,  or  they,  shall  be  liable  to  the  same  penalty,  to  be  recovered 
and  disposed  of  in  the  manner  specified  in  the  foregoing  fiflh  section  of  this 
act 

three  judges,  among  whom  was  Lord  Mansfield,  delivered  very  elaborate  opin« 
ions  to  prove  the  existence  of  the  right  But  Mr.  Justice  Tates,  in  a  most 
profound  and  eloquent  opinion,  declared  that  an  author  had  not  such  a  common 
law  right  The  same  question  arose  for  consideration  in  the  case  oC  Beckett  v. 
Donaldaarif  2  Bro.  P.  G.  U5,  and  4  Burr.  2408,  when  it  was  decided  without 
discussion  in  favor  of  the  right,  in  order  that  it  might  immediately  be  carried 
by  writ  of  error  into  the  house  of  lords;  where  it  was  settled  that  if  the  right 
contended  for  did  ever  exist,  it  had  been  abrogated  by  the  statute  of  8  Anne ; 
and  that  all  remedies  for  any  violation  of  it  oease  at  the  expiration  of  the  terms 
therein  mentioned. 

Suppo^g  then  that  no  right  existed  at  common  law,  by  the  exercise  of 
which  an  author  might  prevent  others  from  multiplying  the  copies  of  bis  work, 
after  he  had  published  it;  it  follows  therefore,  that  when  a  person  prints  a 
literary  composition — ^when  he  publishes  a  book — ^he  has  now  no  other  property 
In  it  than  that  which  is  recognized  or  vested  in  him  by  legislative  enactments. 

"  It  was  for  some  time  the  prevailing  and  better  opinion  in  England,"  says 
Xent,  (2  Ck)m.  375,)  "  that  authors  had  the  exclusive  copyright  at  common  law, 
as  pennanent  as  the  property  of  an  estate;  and  that  the  statute  of  8  Anne,  c* 
19,  protecting  by  penalties  that  right  for  fourteen  years,  was  only  an  additional 
sanction,  and  made  in  affirmance  of  the  common  law.  This  point  came  at  last 
to  be  questioned;  and  it  became  the  subject  of  a  very  serious  litigation  in  the 
court  of  king's  bench.  It  was  debated  at  the  bar  and  upon  the  bench,  with 
great  exertion  of  talent,  and  a  very  extensive  erudition  and  skill  in  jurispru- 
dence. It  was  decided,  that  every  author  had  a  common  law  right  in  perpe- 
tuity, independent  of  statute,  to  the  exclusive  printing  and  publishing  his 
original  compositions.  Miller  v.  Taylor^  4  Burr.  Rep.  2303.  The  court  were 
not  unanimous;  and  a  subsequent  decision  of  the  house  of  lords,  in  Donaldson 
T.  BeckeU,  in  February,  17*74,  settled  this  very  litigated  question  against  the 
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Prerogative     ing  acts  of  parliament,  proclamations,  orders  of  council,  &c. 

Copyright       liturgies  and  books  of  divine  service.(a)[l] 

(a)  2  Bl  Com.  410.  Oompany  of  Staiumen^  ra$e,  2  Ch.  Cft.  76.  Ba^Bd  r. 
Gunninghamj  2  Eden,  137.  1  BL  Rep.  370.  Eyre  y.  Caman^  dL  6  Yea.  697. 
Basket  v.  The  Univenity  of  Cambridge^  2  Burr.  661.    1  Bl  Rep.  105. 

opinion  of  the  king's  bench,  hj  establishing  that  the  oommon  law  right  of 
action  (if  any  existed)  could  not  be  exercised  beyond  the  time  limited  by  the 
statute  of  Anne."  DonaJdaan  v.  Beckett,  4  Burr.  Bep.  2408.  7  Bro.  P.  a  83, 
8.  C.    Beekford  y.  Hood,  7  Term  Bep.  620. 

On  this  subject,  Mr.  Curtis  (Curtis  on  Copyright,  pp.  26,  27,)  remarks:  "The 
term  'copy  of  a  book,'  has  been  used  for  ages  in  England,  to  signify  the  sole 
right  of  printing,  publishing  and  selling  a  written  composition.  The  question 
whether,  at  the  common -law,  the  author  of  such  a  oomposition  formerly  had  a 
perpetual  right  of  property  in  his  work,  has  been  attended  with  some  difficulty ; 
but  whoever,  at  the  present  time,'  carefully  considers  the  various  authoridea 
bearing  upon  the  question,  and  the  manner  in  which  it  came  finally  to  be 
settled  against  the  perpetual  right  of  property,  can  have  little  doubt  that  such 
a  right  once  existed  in  England.  If  this  be  true,  it  follows  that  subsequent 
legislation,  so  far  as  it  abridged  this  right  of  property,  took  away  what  once 
belonged  to  authors  by  the  common  law  of  England." 

**  The  position  cannot  be  maintained,"  says  Mr.  Curtis,  (Curtis  on  Copyright 
p.  76,)  "  that  there  existed  in  England  no  common  law  right  of  authors,  pre- 
vious to  the  settlement  of  the  American  colonies.  It  is  dear,  that  there  was 
such  a  thing  as  literary  property  in  England,  before  the  reign  of  Queen  Ajme ; 
and  it  is  equally  clear  that  in  the  years  1769  and  1774^  in  the  cases  of  MiBer 
y.  Taylor,  and  JDonaJdaon  v.  Beckett,  this  property  was  ascertained  and  dechued 
to  have  been  a  right  at  oommon  law,  and  consequently  it  must  have  existed 
ever  smce  the  introduction  of  printing  into  Enland.  The  last  of  these  cases, 
if  the  answers  of  the  judges  are  the  proper  criteria  of  the  decision,  decides  only 
that  the  common  law  right  had  been  taken  away  by  the  statute  of  Anne." 

From  the  authorities  cited  in  the  opinion  of  the  court,  and  others  which 
might  be  referred  to,  the  law  appears  to  be  well  settled  in  England,  that  since 
the  statute  of  8  Anne,  the  literary  property  of  an  author,  in  his  works,  can  only 
be  assorted  under  the  statute ;  and  that,  notwithstanding  the  opinions  of  * 
majority  ot  the  judges,  in  the  great  case  of  Jfi&r  y.  Taylor,  was  in  fiivor  of  the 
common  law  right  before  the  statute,  it  is  still  considered  in  England  as  a 
question  by  no  means  free  from  doubt.  Wheatcm  and  Donaldaon  y.  Peter*  aatd 
Origg,  8  Peters,  591.  That  an  author,  at  common  law,  has  a  property  in  his 
manuscript,  and  may  obtain  redress  against  any  one  who  deprives  him  of  it, 
or  by  obtaining  a  copy,  endeavors  to  realize  a  profit  by  its  publication,  cannot 
be  doubted;  but  this  is  a  very  different  right  fh>m  that  which  asserts  a  perpe- 
tual and  exclusive  property  in  the  future  publication  of  a  w<»^  after  the 
author  shall  have  published  it  to  the  world.  lb.  The  argument  that  a  literal/ 
man  is  as  much  entitled  to  the  product  of  his  labor  as  any  other  member  of 
society,  cannot  be  controverted.  And  the  answer  is,  that  he  realizes  this  pro- 
duct  in  the  sale  of  his  works,  when  first  published.  lb.  In  what  respect  doea 
the  right  of  an  author  differ  from  that  of  an  individual  who  has  invented  a 


[1]  From  the  first  mtroduction  of  printing,"  says  Mr.  Curtis,  (Tr.  on  Copy- 
righ^  pp.  39, 40,)  *'  it  was  considered  to  be  a  matter  of  stata    The  reawma  upon 
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most  nsefhl  and  yalciable  machine  ?    In  the  productioD  of  this,  his  mind  baa 

been  aa  intenaelj  engaged,  as  long  and  perhaps  as  nseftiUy  to  the  publio^  as 

any  distinguished  author  in  the  composition  of  his  book.    The  result  of  their 

labon  may  be  equally  beneficial  to  society ;  and,  in  their  respectiye  spheres, 

they  may  be  alike  distinguished  for  mental  vigor.    Does  the  common  law  give 

a  perpetual  right  to  the  author,  and  withhold  it  from  the  inventor?    And  yet 

it  has  never  been  pretended  that  the  latter  could  hold,  by  the  common  law, 

any  property  in  his  invention,  alter  he  shall  have  sold  it  publicly.    It  would  * 

seem,  therefore^  that  the  existence  of  a  principle  which  operates  so  unequally^ 

Boay  weU  be  doubted.    This  is  not  a  characteristic  of  the  common  law.    It  is 

Mid  to  be  founded  on  principles  of  justice,  and  that  all  its  rules  must  conform 

to  sound  reason.    Ih»    That  a  man  is  entitled  to  the  fruits  of  his  own  labors 

must  be  admitted;  but  he  can  enjoy  them  only,  except  by  statutory  provision, 

under  the  rules  of  property  which  regulate  society,  and  wlKch  define  the  rights 

of  things  in  general    lb.    It  is  dear,  there  can  be  no  common  law  of  the 

United  States.    The  federal  government  is  composed  of  twenty-four  sovereign 

and  independent  states,  each  of  which  may  have  its  local  uBages,  customs,  and 

common  law.    There  is  no  principle  which  pervades  the  union,  and  has  the 

suthoritf  of  law,  that  is  not  embodied  in  the  constitution  or  laws  of  the  union. 

The  common  law  could  be  made  a  part  of  our  system  by  legislative  adoption. 

lb.    When  a  common  law  right  is  asserted,  we  look  to  the  state  in  which  the 

oontroversy  originated.    lb. 

When  the  ancestors  of  the  citizens  of  the  United  States  migrated  to  this 
country,  they  brought  with  them,  to  a  limited  extent,  the  English  common 
law,  as  part  of  their  heritage.    No  one  will  contend,  that  the  common  law,  aa 
it  existed  in  England,  has  ever  been  in  force,  in  all  its  provisions,  in  any  state 
in  this  Union.    It  was  adopted  only  so  ihr  as  its  principles  were  suited  to  the 
condition  of  the  oolouies  :  and  from  this  circumstance  we  see,  what  is  the  com- 
mon law  in  one  state  is  not  so  considered  in  another.    The  judicial  decisions, 
the  usages  and  customs  of  the  respective  states,  must  detennine  how  far  the 
common  law  has  been  introduced,  and  sanctioned  in  each.    lb.    If  the  com- 
mon law,  in  all  its  provisions,  has  not  been  Introduced  into  Pennsylvania,  to 
what  extent  has  it  been  adopted  ?    Must  not  this  court  have  some  evidence 
on  the  subject  7    If  no  copyright  of  an  author,  in  his  work,  has  been  hereto- 
fore asserted  there,  no  custom  or  usage  established,  no  judicial  decisions  been 
given ;  can  the  conclusion  be  justified,  that,  by  the  common  law  of  Pennsyl- 
vania,  an  author  has  a  perpetual  property  in  the  cop3rright  of  his  works.    These 
OQOsiderations  might  well  lead  the  court  to  doubt  the  existence  of  this  law ; 
but  there  are  others  of  a  more  conclusive  character.    lb.    In  the  eighth  sec- 
tion of  the  first  article  of  the  constitution  of  the  United  States  it  is  declared, 
that  congress  shall  have  power  "  to  promote  the  progress  of  science  and  the 
usefol  arts,  by  securing,  for  a  limited  time,  to  authors  and  inventors,  the  ex« 
dusive  right  to  their  respective  writings  and  inventions.'*    The  word  "secure," 
as  used  in  the  constitution,  could  not  mean  the  protection  of  an  acknowledged 
legal  right.    It  relbrs  to  inventors  as  well  as  authors :  and  it  has  never  been 
pretended  by  any  one^  either  in  this  country  or  in  England,  that  an  inventor 
has  a  perpetual  right  at  common  law,  to  sell  the  thing  invented.    lb.    It  is 

which  it  was  so  regarded  were  various.    It  was  held  to  be  a  matter  of  a  public 
nature ;  that  It  was  a  new  art  introduced  by  the  king,  and  thoefore  he  had  a 
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OormSht^      which,  notwithstanding  some  doubts  occasionally  thrown  out 
to  the  contrary,  (a)  appears  to  be  a  prerogative  copy.(6)[2] 

(a)  Arum,  1  Tern.  120.  SiU  t.  The  UniversUy  of  Oxford^  ib.  215,  Oriersom 
V.  Jackson,  Irish  T.  R.  304. 

(b)  2  Bl.  Com.  405.  Basket  v.  Parsons,  6  Ves.  699.  Basket  y.  Watson^  ib. 
Universities  of  Oxford  and  Carnbridge  v.  Richardson,  6  Ves.  689. 

presumed,  that  the  copyright  recognized  in  the  act  of  congress,  and  which  was 
intended  to  be  protected  by  its  provisions,  was  the  property  which  an  aiitbor 
has,  by  the  common  law,  in  his  manuscript,  which  would  be  protected  bj  * 
court  of  chancery ;  and  this  protection  was  given  as  well  to  books  published 
under  the  provisions  of  the  law,  as  to  manuscript  copies.  Ib.  Congress,  hf 
the  act  of  1790,  instead  of  sanctioning  an  existing  perpetual  right  in  an  atithor, 
in  his  works,  created  the  right  secured  for  a  limited  time,  by  the  provisiona  of 
that  law.  Ib.  The  right  of  an  author  to  a  perpetual  copyright,  does  not  ezisl 
by  the  common  law  of  Pennsylvania.    Ib. 

prerogative  right  to  prescribe  the  persons  who  should  exercise  it;  and  that 
the  unrestrained  liberty  of  printing  was  dangerous.  These  reasons  wera  fitna 
time  to  time  advanced  as  the  foundation  for  that  control  exercised  over  tiie 
press  from  its  first  introduction  to  the  year  1688.  But  there  wera  also  certain 
other  special  reasons  assigned  for  the  exclusive  right  claimed  by  the  crown  in 
certain  publications,  and  granted  to  individuals  by  letters-patent,  whidi  bavB 
been  justly  supposed  to  proceed  upon  the  notion  of  property.  At  the  same 
time  it  must  be  admitted,  that  with  the  Idea  of  property  was  also  adTaooed 
the  daim  of  naked  prerogative,  restmg  upon  reasons  of  state ;  and  it  la  not 
very  easy  to  distinguish,  upon  the  earlier  authorities,  what  the  precise  groando 
were,  on  which  the  courts  intended  to  rest  the  title  to  the  various  prerogativs 
copied.  In  the  main,  however,  this  daas  of  cases  undoubtedly  does  show  that 
the  crown  sometimes  claimed  a  property  in  copies  entirely  analogonB  to  that 
belonging  to  private  individuals. 

*'  The  works  that  have  been  at  different  times  claimed  as  belonging  to  tbe 
crown,  are  all  law  books,  including  the  Reports  and  Statutes,  Almanaos,  the 
Latin  Grammar,  the  Book  of  Common  Prayer,  and  the  Engliah  tFanailatio&  of 
the  Bible." 

"  The  exchisive  right  of  printing  acts  of  parUament,"  continues  Mr.  Corti^ 
(page  125,  et  seq.,)  "  has  been  regarded  more  lavorably  than  the  other  braodieB 
of  prerogative  copyright  The  reasons  that  have  been  given  for  it  are^  that  it 
is  necessary  that  there  should  be  a  responsibility  for  correct  printing,  and  be- 
cause copy  can  only  be  had  from  the  rolls  of  parliament,  which  are  witfam  the 
authority  of  the  crown.  Anciently,  the  ^jcing's  officers  transmitted  oopiee  of 
the  ordinances  of  the  state  to  the  sheriflb,  who  caused  them  to  be  publidy  read 
m  their  county  courts.  When  the  demand  for  authentic  copies  began  to  in- 
crease, and  the  introduction  of  printing  facilitated  the  multiplication  of  copies^ 

[2]  Where  the  privileged  copies  of  the  bible  or  the  statutes  have  original 
notes,  it  seems  they  may  be  printed  by  others  than  those  having  the  patent 
ri^t  With  this  exception,  however,  the  sole  right  to  print  the  bible  and  the 
statutes  is  held  in  England  to  be  vested  in  the  two  universities  of  Oxford  and 
Cambridge^  concurrently  with  the  king's  patentees.  2  Svana*  Statutes^  19» 
note  11 ;  Maimers  r.  Blair,  3  Bligh's  Bep.,  N.  S. ;  Burke  on  Copyright^  p.  6« 
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An  exclusive  right  was  also  supposed  to  exist  ia  the  ^5!^;5^7^ 
crown  of  printing  Almanacs :  this  had  been  granted  by  let- 
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the  people  were  sopplied,  by  the  king's  command,  by  hia  patentee.  0?hi8,  i^ 
is  said,  seemed  a  very  obyious  and  reasonable  extent  of  that  duty  which  lay 
upon  the  crown  to  furnish  the  people  with  the  authentic  t^tx>r  their  ordi- 
nances. In  this  practice  the  claim  of  right  originated,  and  it  was  der^aijily  re- 
cognized in  repeated  decisions  from  the  18  Chas.  JL  to  the  feAr  If  at.  But 
•ome  of  these  cases  went  the  length  of  asserting  the  sole  right  of  the  crown  to 
print  the  other  law  books,  such  as  the  Beports,  the  Year  Book,  and  BoUe's 
Abridgment,  and  this  right  was  contended  for  on  grounds  of  property.  These 
notions  are  now  of  course  exploded,  and  the  right  of  the  patentees  of  the 
crown  to  the  sole  printing  of  the  statutes,  as  now  recognized  in  England,  must 
depend  upon  usage  and  flie  force  of  a  decision  of  the  court  of  king's  bench, 
made  in  1*758,  and  upon  the  recognition  of  the  docti^u^e  of  prerogatiye  coi»e8 
by  the  house  of  lords  in  1838.  The  former  was  a  case  stated  by  order  of  the 
court  of  chancery,  between  the  king's  printer  and  the  university  of  Cambridge, 
both  claiming  under  grants  from  the  crown.  The  court  certified  it  as  their 
opinion,  that  the  plaintiffs  were  entitled  to  the  right  of  printing  afts  of 
parMament,  and  abridgments  of  acts  of  parliament,  exclusive  of  all  other  per- 
sona, not  authorized  to  print  the  same  by  prior  grants  from  the  crown ;  but 
that  the  university  of  Cambridge  is  intrusted  with  a  concurrent  authority  to 
print  acts  of  parliament  and  abridgments  of  acts  of  parliament^  within  the  uni- 
veraity,  upon  the  terms  of  their  patents.  This  case  is  open  to  the  same  re- 
mark that  has  been  made  upon  OxjiJTd  v.  jSVcAardson,  that  it  does  not  present 
the  question  of  the  validity  of  these  patents^  as  between  the  crown  and  the 
public,  for  direct  decision.  It  does^  however,  assume  the  exclusive  right  to 
he  in  the  king,  and  it  will  require  solenm  ailment  and  great  d^beration,  to 
aet  it  aade.  It  was  subsequently  followed  in  the  court  of  chancery,  and  to 
this  day  constitutes  the  principal  authority  upon  Vhich  applicationa  for  relief 
in  that  court  have  been  rested.  The  case  in  the  house  of  lords  has  been  al- 
ready cited." 

Mr.  Godson  discusses  this  curious  doctrine  as  follows :  "It  is  said  that  the 
king,  by  a  prerogative  right  vested  in  the  crown,  has  the  exclusive  privilege  of 
printing :  let  Acts  of  parliament,  proclamations,  orders  of  council^  fta :  2d. 
The  Ktuigies  and  books  of  divine  service,  &c. :  and  3d.  The  bible. 

"  These  works  are  called  prerogative  copies ;  and  in  consequence  patents 
have  been  granted  by  successive  kings  from  the  time  of  Henry  the  YIII.  to 
different  persons,  giving  them  full  power  to  print  and  reprint  them  ia  exclusion 
of  all  other  persona  The  king's  printer  in  England  enjoys  the  benefit  to  be 
derived  from  printing  the  acts  of  parliaments,  ^  The  universities  of  Oxford 
and  Cambridge,  in  common  with  the  king's  printer,  daim  a  right  to  print  all 
bibles  to  be  circulated  m  England.  The  company  of  stationers  formerly 
exercised  an  exclusive  power  of  printing  almanacs:  but  their  patent  was 
afterwards  dedared  to  be  void. 

"WheUier  such  a  prerogative  really  exists  in  the  crown,  to  the  extent 
claimed  by  the  patentee,  has,  of  late  years,  been  much  questioned ;  which 
doubt  receives  strength  from  tho  circumstance  that  the  only  patent  amongst 
them  which  has  ever  been  folly  investigated  in  a  court  of  common  law,  was 
adjudged  to  be  invalid.  It  becomefl  a  duty,  therefore,  to  give  the  subject  a 
foil  inveetigstion. 

"The  question  is  surrounded  with  many  difficulties;   and  it  would  be 
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ters  patent  of  James  I.  to  the  Stationers'  Company,  and  the 
nniversities  of  Oxford  and  Cambridge ;  and  though  the  light 


preBumptaooB  to  state  in  what  maimer  it  would  probablj  be  decided  in  a 
court  of  common  law.  The  better  way  of  disposing  of  it  seems  to  be,  to 
contrast  all  the  authorities  and  reasoning  that  are  to  be  found  fai  our  law 
books,  and  to  add  to  them  the  argpumenta  that  have  an  appearance  of  reaaoa 
in  them  which  have  been  advanced  on  either  side  of  the  question. 

*'  First.  It  is  said  that  for  the  sake  of  public  peace,  and  to  keep  all  the  laws 
of  the  land  pure  and  correct,  the  king  has  a  prerogative  right  geneFaSy  to 
print  all  ordinances  of  the  state  as  acts  of  parliament,  proclamations,  ordeiB  of 
the  privy  ooundl,  Ac,  and  all  p^)erB  which  relate  to  the  good  govemmeot  oC 
the  land. 

'*  Which  position  is  answered  by  saying  that  all  prerogatives  must  have 
existed  finom  time  immemorial-— that  th^  art  of  printing  was  introduced  into 
England  in  the  reig^  of  Henry  YL  within  the  time  of  legal  memory. 

"  An  argument  in  &vor  of  the  prerogative  is  then  derived  ftom  the  length 
of  time  that  it  has  beenezerdsed,  which  commenced  with  the  first  introduction 
of  tl^  art  of  printing  into  England. 

"  On  the  other  hand,  it  is  contended,  that  length  of  time  warrants  no  witmg; 
and  that  the  prerogative,  as  at  first  assumed,  has  been  continually  diminish<id. 
Thus,  the  king  at  first  exercised  a  power  over  the  art  of  printing  itself;  and 
when  that  was  in  some  degree  lessened,  he  still  controlled  the  publication  o€ 
books  with  respect  to  their  contents :  a  right  which  is  not  now  attempted  to 
be  claimed.  And  &rther,  that  when  these  patents  were  first  granted,  tlM 
prerogatives  of  the  crown  were  maintained  on  principles  which  the  moet 
servile  courtiers  would,  at  this  day,  blush  to  name.  That  thej  were  aU 
granted  before  the  expiration  of  the  lioenshig  acts ;  and  tiiat  one  of  them— 4br 
almanacfr— as  ancient  in  its  date  as  the  others,  has  been  dedared  to  be  ii 
and  caneelled. 

**  On  the  otlier  hand,  on  the  same  principle— length  of  tii 
against  prerogative  copyrights  is  drawn  fitmi  the  old  method  of  promulgating 
the  laws,  before  the  art  of  printing  was  discovered,  by  which  the  sheriff  read 
them  in  the  public  market  place  in  ev«7  town ;  at  whkh  time  eveiy  penoa 
who  pleased  might  have  taken  a  copy  of  them.  And  it  is  added  that  no  trace 
of  an  authori^,  for  supposing  that  any  one  was  ever  prevented  irom  malmig 
transcripts  for  sale^  can  be  found. 

"Seoondly,  It  is  said,  thai  if  there  is  not  such  a  general  common  law  preroga- 
tive^ yet  for  pditical  and  public  convenience,  the  king,  as  supreme  exeootiva 
magistrate,  ought  to  promulgate  to  the  people  all  acts  of  the  state  and  govern- 
ment ;  and,  conseqnently,  that  he  has  the  exclusive  privilege  of  printing;  at 
his  own  press  or  that  of  his  grantees,  all  acts  of  parliament  prodamaftkMM,  and 
orders  of  counciL 

*'0n  the  other  hand  it  is  contended,  that  the  king  has  not  any  power  to 
grant  to  his  patentees  the  privilege  of  printing  the  acte  of  the  state,  in  exctu- 
sion  of  all  other  persons,  even  on  the  ground  of  **political  and  pnbBc  oonva- 
nience  f  but  that  the  principle^  in  its  ftithest  extent  only  warrants  a  preroga- 
tive right  to  print  a  suflBcient  number  for  the  use  of  the  officers  of  state,  aa  for 
the  judges,  magistrates^  fta ;  and  that  eveiy  person  is  afterwards  at  liber^  to 
multiply  copies  for  his  own  convenience  or  proAt  for,  it  is  added,  when  tiie 
reason  ceases  the  law  ceases^  and  altbongh  an  act  of  pariiamsnt  not  printed 
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had  never  been  solemnly  determined  at  law,  yet  it  was  oon-  Prflrogatire 
sidered  so  fully  established,  that  injunctions  had  frequently  Copyright 

bj  the  king's  patentee  oouid  not  be  used  as  authentic  in  the  courts  of  justice, 
yet  it  would  certainly  answer  the  private  purposes  of  the  subjects. 

*'  Thirdly.  It  is  said  that  the  king,  as  supreme  head  of  the  church,  has  a  right 
to  the  publieatk>n  of  all  liturgies  and  books  of  divine  service,  ke. ;  and  in  con- 
sequence his  patentee  has  the  exclusive  privilege  of  printing  the  ibrrns  of 
prayers  for  a  particular  occasion. 

"  This  argument,  it  is  contended,  destroys  the  proposition  whksh  it  is  adduced 
to  support ;  ibr  if  the  king,  as  head  of  the  church,  has  the  exclusive  right  of 
printing  all  books  of  divine  service,  why  not,  as  head  of  the  church,  have  a 
right  to  print  the  principal  book  used  in  the  divine  service-^the  bible, — and 
all  kinds  of  bibles,  in  whatever  language  they  might  be  written  ?  And  yet 
the  principle  of  property  is  resorted  to,  for  the  right  of  printing  the  present 
edition  of  the  bible :  and  Lord  Mansfield  has  declared,  that  there  is  no  pre- 
rogative right  to  the  bible  in  the  original  languages. 

^  It  is  therefore  insisted,  that  the  prerogative  daimed  as  head  of  the  church 
nnist  be  taken  with  a  limitation  sunilar  to  that  <daimed  as  executive  magis- 
trate :  That  the  king's  patentee  may  provide  all  the  deigy  and  memben  of 
the  churah  with  copies  of  the  liturgies,  books,  of  divine  service,  Aa ;  but  that 
every  one  of  bis  majesty's  subjects  is  then  entitled  to  make  a  copy  for  himself 
and  to  print  others  for  those  persons  who  may  please  to  buy  them. 

'*  And,  &rther,  it  is  contended  that,  when  the  reason  for  the  law  ceases,  the 
law  itself  ceases ;  and  therefore,  when  all  the  persons  concerned  in  the  ad- 
ministration of  justice  have  been  provided  with  authentic  copies  of  the  lawa^ 
and  all  the  ministers  of  the  gospel  have  been  Aimished  with  the  books  of  di- 
vine service,  it  is  not  for  the  good  of  the  public  that  only  one  set  of  men 
print  other  editions  of  the  statutes  and  bible^  for  general  droulation  in  the 
kingdom,  or  for  exportation  into  foreign  parts,  for  their  own  private  profit 
Aud  it  is  added  that,  so  far  fi^m  the  king's  printer's  situation  beuag  a  place  of 
emolument,  it  appears  that  in  ancient  times  it  was  merely  an  office,  and  that 
it  was  formerly  granted  by  that  name,  with  a  fee  annexed  to  it ;  and,  when 
appointed  the  printer,  he  was  sworn  into  the  ofiOoe. 

''  Fourthly.  It  was  formerly  maintained  that  the  king  had  a  right,  by  pur- 
chase, to  such  works  as  were  compiled  at  the  expense  of  the  crown.  By 
which  rule  was  meant,  not  a  book  written  and  composed  by  the  king  himself 
in  which  the  common  law  might  have  given  him  a  cop3rright;  that  was  not 
taken  away  by  the  stat  8  Ann.  c.  19 ;  but  a  work  c<»npiled  by  the  order  of 
government,  and  made,  in  other  words,  at  the  expense  of  tine  people.  And 
also  inasmuch  as  the  king  appointed  the  judges,  who  made  the  decisions  in 
the  courts  of  law,  that  therefore  he  had  a  prerogative  to  print  all  law  books. 

"  And,  upon  the  {arinciple  of  purchase,  he  had  a  prerogative  copy  in  the  old 
lAtin  grammar,  which  had  been  written  and  composed  at  his  expense. 

"  The  position  that  the  king  has  a  prerogative  copy  in  law  publications,  or 
in  the  Latin  grammer,  is  now  considered  to  be  perfectly  ridiculous.  And  yet 
upon  the  very  same  princii^es  of  purchase,  combined  with  the  principle  of  the 
king  being  the  head  of  the  church,  the  prerogative  over  bibles  is  said  to  be 
founded. 

*'  The  answers^  given  to  the  reasons  urged  in  support  of  the  prerogative  in 
the  crown  copies,  arising  from  the  king's  being  the  chief  executive  magistrate 
and  head  of  the  church,  having  been  stated,  it  will  be  proper  to  collect  the 
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'Pnroga^ye     been  granted  upon  it  in  the  court  of  chancery  .(a)    A  book- 
P^^"*  seller,  however,  of  the  name  of  Caman,  determined  to  try 

(d)  SkUionen^  Ckmpamf  ▼.  Lee,  2  Gh.  Oa.  56.  Same  t.  Wright^  ib.  76. 
Same  t.  Pcubridge,  dt  2  Bro.  P.  C.  Ed.  Toml  137. 

arguments  that  may  be  adTanoed  againBt  the  position  that  the  king  haa^  by 
purchase,  a  prerpgative  copy  in  the  present  edition  of  the  bible. 

"  It  might  be  taken  for  granted  (inasmuch  as  in  the  great  case  oiDonaliaon 
T.  Becket,  in  the  house  of  lords,  seven  judges  were  of  opinion  that  there  was  a 
common  law  copjright,  and  only  four  judges  were  of  a  different  one)  that  it 
may  feurly  be  in&rred  that  an  author  at  common  law  had  a  right  to  print  and 
publish  his  work  in  perpetuity.  And,  therefore,  supponng  the  king  were  to 
write  a  book  himself  with  his  own  hand,  he  (not  being  mentioned  in  the  stat. 
of  8  Ann.  a  19,)  might  have  a  perpetual  copyright  in  it 

"  But  the  king  cUd  not  himself  write  the  present  translation  of  the  bible ;  it 
was  done  by  many  learned  men  from  each  of  the  universities,  who  were 
employed  and  paid  by  the  government 

"  And  it  has  never  yet  been  contended  that  the  mere  act  of  purchasing  a 
work,  conferred  on  him  by  whom  the  manuscript  was  bought,  a  copyright 
dependent  on  the  purchaser  \  for  such  a  proposition  would  establish  a  rule  that, 
under  the  present  acts  of  parliament,  the  copyright  in  a  book  ought  to  continue 
for  the  life  of  the  purchaser  of  the  manuscript,  and  not  for  the  lifetime  of  the 
author :  a  proposition  evidently  absurd. 

'*  It  is  true  that  a  person,  by  a  mere  gift,  may  have  such  a  power  over  a 
publication  as  to  maintain  an  action,  or  obtain  an  it^junction  against  any  one 
who  pirates  it  And  so  he  mi^t,  even  if  he  came  wronglully  by  the  manu- 
script ftoTD.  which  it  was  printed;  but  those  dedsions  proceed  upon  the 
principle  that  title  arising  from  possession  is  suffident  evidence  of  property 
against  the  pretensions  of  a  thhxl  person :  and  not  on  the  ground  of  copy- 
right 
«  "  To  whidi  reasoning  it  is,  on  the  other  part  of  the  crown,  replied,  that  the 

translators  of  the  bible  had,  at  the  time  the  king  purchased  the  copy,  a  com- 
mon law  copyright  in  the  production.  That  the  king  took  such  interest ;  and, 
therefore,  inasmuch  as  he  is  not  bound  by  the  statute  of  Anne,  taking  away 
the  common  law  copyright  of  authors  in  general,  that  his  power  to  print  and 
reprint  the  bible  is  a  perpetual  right,  or  a  prerogative  in  the  crown. 

'*  It  is  Anther  contended,  that  tlie  acts  of  parliament^  Ac.,  books  of  divine 
service,  ^,  and  bibles,  are  works  in  which  no  one  can  claim  property  by  au- 
thorship ;  and,  therefore,  inasmuch  as  the  king  has  not  a  right  to  books  and 
publications  abandoned  to  the  public,  he  can  have  no  property  in  the  books 
called  crown  copies. 

'*  And  it  is  added  that,  both  with  respect  to  acts  of  parliament  and  the 
bible,  any  one  is  at  liberty  to  print  them  with  notes.  And  yet  if  the  prind- 
pies  upon  which  the  prerogative  right  be  maintained  is  correct — ^that  it  is  on 
purpose  to  keep  the  acts  of  parliament  from  mutilation,  and  the  bible  from 
bdng  incorrectly  printed, — ^that  the  power  over  them  is  vested  in  the  crown : 
why  does  it  not  extend  to  the  editions  with  notes?  for  both  evils  may  arise 
in  the  editions  with  notes,  as  well  as  in  the  copies  without  them. 

**  No  attempt  has  ever  been  made  to  prevent  any  person  fh>m  publishing  a 
translation  of  one  book,  or  of  a  part  of  the  bible,  from  the  original  text^  and 
enjoying  a  copyright  in  hia  production. 
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tbifl  right,  printed  and  sold  large  quantities  of  almanacs,  Prerogativo 
upon  which  a  bill  for  an  injunction  and  an  account  was  filed  ^ 

"  And  it  was  admitted  by  Lord  Mansfield,  that  any  person  making  an  ab- 
«tract  of  the  records  of  the  courts  of  law,  might  publish  it 

"  Fifthly.  It  is  said  that  the  validity  of  the  crown  copies  is  supported  by 
the  injunctions  that  have  continually  been  granted  in  the  court  of  chanceiy, 
on  the  supposition  of  the  legality  of  the  patents,  and  by  a  decision  in  the 
oourt  of  king's  bench. 

"  To  which  it  is  answwed,  that  many  reasons  may  be  assigned  for  granting 
of  an  injunction  besides  the  legality  of  the  patent;  and  that  Injunctions  were 
tjften  obtained  for  infringements  of  the  patent  granted  to  the  stationers'  com- 
pany, conferring  on  them  the  sole  right  of  printing  almanacs ;  and  yet,  the 
first  time  the  legality  of  that  patent  was  discussed  in  a  court  of  common  law, 
the  validity  of  it  was  questioned,  and  it  ultimately  was  declared  to  be  void. 

**  It  is,  therefore,  contended,  by  those  persons  who  think  that  the  patents  of 
the  xmiversity  and  king's  printer  are  not  founded  in  law,  that  injunctions  are 
not  authority  in  a  common  law  question,  particularly  in  the  present  subject, 
because  yery  few  of  them  ever  came  on  to  be  heard ;  and  that  the  circum- 
stance of  an  injunction  being  granted  and  continued  until  the  hearing  does  not 
flimish  an  argument  in  favor  of  the  validity  of  the  patent,  because  injunctions 
are  now  granted  until  the  hearing,  although  the  right  may  be  doubtfhl,  if 
there  has  been  a  long  possession  under  it. 

"But  formerly  an  injunction  was  rehised  to  a  complainant,  unless  he  had  a 
plain  right ;  and,  in  one  instance,  an  injunction  was  actually  denied  on  the 
motion  of  the  king's  patentees  to  stop  the  sale  of  English  bibles  printed  beyond 
«ea,  until  the  validity  of  the  patent  had  been  tried  at  law.  The  difference 
arises  from  the  change  of  practice  in  the  courts  of  chancery. 

"  Bespecting  the  authority  of  the  opinion  of  a  judge  sitting  in  a  court  of 
eqmty  upon  a  question  of  common  law,  Mr.  Justice  Yates  observed,  that 
*  great  attention  and  respect  were  undoubtedly  dae  to  the  decisions  of  the 
lord  chancellor;  but  they  were  not  conclusive  upon  a  oourt  of  comnK>n  law. 
Had  these  injunctions  (which  were  only  temporary)  been  perpetual,  they  could 
have  no  effect  on  a  court  of  common  law  in  a  common  law  question.' 

"  On  the  other  hand,  Lord  Chancellor  Eldon  has  said,  '  the  court  takes  upon 
itself  that  which  may  involve  it  in  a  mistake— to  determine  the  legal  question — 
and  the  observations  of  Mr.  Justice  Yates  are  very  material  on  this  point ; 
particularly  if  he  was  accurate  in  saying  he  did  not  consider  these  cases  upon 
injunction  as  determining  the  legal  question ;  which,  if  he  meant  as  in  no  case 
determining  it,  is  not  accurate ;  as  it  is,  if  he  meant  only  that  it  is  a  decision 
by  a  judge  sitting  in  equity  upon  a  legal  question,  and  therefore  not  having  all 
the  authority  of  a  decision  by  a  court  of  law ;  but  giving  an  opinion  and 
pledging  to  maintain  it,  unless  there  should  be  occasion  to  alter  it.  The 
principle  of  granting  injunction  in  those  cases  is,  that  damages  do  not  give 
adequate  relief.' 

"  It  is  Airthcr  contended,  that  even  the  decision  which  took  place  in  the 
court  of  common  law,  cannot  be  considered  as  an  authority  in  the  point ;  for 
that  was  a  question  between  two  rival  patentees,  (the  king's  printer  and  the 
university  of  'Cambridge)  in  the  discussion  of  whicli,  the  legality  of  the  pa- 
tents could  not  be  mentioned.  It  was  taken  for  granted  that  eadi  of  the  pa- 
tents  was  good ;  and  then  the  certificate  of  the  judges  showed  how  far  the 
respective  patentees  had  a  right  to  print  the  same  books^-acts  of  parliament. 
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against  him  in  the  exchequer  by  the  two  universities  and  the 
Stationers'  Company :  a  case  was  directed  to  the  court  of  G. 
B.  as  to  the  validity  of  that  patent.  After  two  *arguments, 
that  court  certified  against  the  legality  of  the  patent,  and  the 
court  of  exchequer  dismissed  the  bill.  A  bill  was  afterwards 
brought  into  the  house  of  commons  to  revest  that  monopoly 
but  was  rejected  by  a  considerable  majority .(a)[l] 

There  is  another  species  of  copyright  in  some  measure 
resembling  the  last,  and  said  to  be  founded  not  on  property 
but  the  public  interest,  according  to  which  the  house  of  lords 
has,  on  certain  occasions,  asserted  to  itself  the  exclusive 
privilege  of  directing  and  granting  the  publication  of  its  judi- 
cial proceedings.  [2]     It  has  accordingly,  in  every  case  of  im- 


(a)  Vide  Ridgewaj's  edition  of  Lord  Erskine^s  Speeches,  vol  1,  p.  35. 


So  much  so  that,  upon  the  question  being  carried  into  the  house  of  lords,  when 
one  of  the  counsel  was  about  to  impugn  the  patent  of  the  king's  printer,  be 
was  reminded  that  by  that  means  he  would  destroy  the  grant  to  his  clients. 

"  A  similar  reason  may  be  given  for  the  strong  expressions  made  use  of  by 
Lord  Erskine,  when  counsel  at  the  bar  of  the  house  of  commons,  for  Caman 
the  opposer  of  the  patent  for  almanacs,  in  favor  of  the  prerogative  copies,  in 
the  statutes,  the  bible,  &c.  Ke  was  an  advocate  much  too  slirewd  to  contend 
before  such  an  assembly  as  the  house  of  commons,  on  a  bill  brought  in  by  the 
minister,  that  they  ought  not  to  revest  a  monopoly  in  the  stationers'  company 
(the  patent  formerly  granted  having  been  declared  to  be  invalid)  because  none 
of  the  patents  of  prerogative  copies  were  founded  in  law  or  justice. 

"On  the  authority  ofBasketty,  l%e  UniversHy  of  CkanJbridge^  although  a  case 
between  two  rival  patentees,  Lord  Mansfield  and  the  court  of  king's  bench 
considered  the  patents  of  the  king's  printers  and  the  universities  to  be  valid; 
and  thence  inferred  that  there  was  a  common  law  copyright  in  authors  over 
their  publications.  It  is  contended  as  by  the  decision  in  Dondldaon  ▼.  Beckett^ 
it  is  doubtful  whether  there  ever  was  such  a  common  law  copyright,  that  the 
premises  of  his  lordship — ^the  legality  of  the  patents — being  the  converse  of 
the  proposition  then  to  be  proved,  has  at  least  been  rendered  doubtfuL" 

[1]  James  L  granted  a  patent  for  the  exclusive  printing  of  almanacs,  which 
were  claimed  as  prerogative  copies :  1st.  Because  an  almanac  has  no  certain 
author,  and  the  property  of  such  books  is  in  the  king:  2dly.  Because  almanacs 
regulate  the  feasts  of  the  church.  SiaUonen^  Co.  v.  Seyfnour^  1  Mod.  256 ;  4 
Burr.  2317;  Bacon's  Abr.  Prerogative,  F.  5.  In  the  15  Qeo.  3,  in  a  case  re- 
ported 4  Burr.  2329,  2401,  it  was  decided  by  the  court  of  common  pleas,  that 
the  crown  had  not  a  prerogative  or  power  to  grant  tlie  exclusive  printing  of 
almanacs. 

[2]  Mr.  Curtis  has  collected  the  law  and  the  authorities  on  this  subject  with 
some  degree  of  diligence.  He  says:  (p.  129  e^  seq.)  "The  house  of  lords,  ia 
England,  has  for  a  long  time  claimed  and  exercised  the  right  to  appoint  the 
publisher  of  any  trial  that  takes  place  before  it,  as  an  exclusive  privilege,  and 
the  practice  has  been  to  order  that  the  lord  chancellor  do  cause  the  trial  to  be 
published,  and  that  no  other  person  do  presume  to  print  or  pablish  the  same. 


INFRINGBICSNT  OF  OOFTBiaHT.  818 

peaohment  or  indictment  since  the  time  of  Dr.  Sacheveiell's  Prerogative 
trial,  made  orders  that  the  lord  chancellor  for  the  time  being     ^^"* 

The  lord  cbanoeUor  appoints  a  publisher  of  the  trial,  upon  this  order,  and  it 
seems  that  anj  one  who  infringes  upon  the  ezdusive  privileges  thus  oonferred, 
tsukj  be  enjoined  by  a  court  of  equity.  But  it  does  not  appear  to  be  held  that 
the  order  of  the  house  confers  anything  like  literaiy  property;  but  that  it 
proceeds  upon  the  ground  that  the  house,  as  a  court  of  justice,  exercises  of 
right  a  superintendence  over  the  publication  of  its  own  proceediugSi  on  the 
principle  that  such  superintendence  is  neoessazy  for  the  due  and  impartial  ad- 
ministration of  the  laws.  It  is  likened  to  the  publication  of  the  statutes  by 
the  king's  patentee,  and  the  person  who  is  appointed  publisher  of  a  trial  is 
said  to  stand  in  the  same  situation  as  the  king's  printer. 

*'  The  courts  of  law  have^  in  modem  times,  claimed  and  exercised  the  right 
to  restrain  the  publication  of  their  proceedings,  when  such  publication  would 
be  likely  to  defeat  the  ends  of  justice.  Formerly  it  was  held  to  be  a  contempt 
of  court  to  publish  any  reports  whatever,  but  the  practical  appUcation  of  this 
doctrine  has  been  much  relaxed.  The  ancient  doctrine  was,  that  the  prop^r^ 
of  all  law  books  is  in  the  king,  because  he  pays  the  judges  who  pronounce  the 
law;  and  in  the  reign  of  Charles  II.  this  doctrine  was  twice  affirmed  by  the 
house  of  lords,  in  relation  to  Belle's  Abridgementt  and  Groke's  Reports.  Soon 
after  the  restoration,  an  act  of  parliament,  founded  apparently  upon  the  doo- 
trine  of  the  king's  prerogative  copy,  prohibited  the  printing  of  law  books  with- 
out the  license  of  the  lord  chanoeilor,  the  two  chief  justices  and  the  chief  baron ; 
and  in  consequence  of  this  act,  it  became  the  practice  to  prefix  such  a  license 
to  all  reports  published  after  that  period,  in  which  it  was  usual  for  the  rest  of 
the  judges  to  concur,  and  to  add  to  the  in^primahtr  a  testimonial  of  the  learn- 
ing and  judgment  of  the  author.  The  act  was  renewed  from  time  to  time,  but 
finally  expired  in  the  reign  of  Sang  William.  But  the  same  form  of  license 
continued  in  use  until  the  judges,  as  it  is  said,  came  to  a  resolution  not  to  grant 
them  any  longer,  and  firom  Douglass  down  to  the  present  day,  the  Beports  have 
appeared  without  them.  Sir  James  Burrow' offers  an  apology  for  publishing 
his  Beports  without  an  imprimaiurt  and  says  he  is  aware  that  it  is  a  contempt 
of  court  to  publish  their  proceedings.  It  seems,  however,  that  since  the  Year 
Books,  no  judicial  proceedings  have  been  published  under  authoritative  care 
and  inspection,  either  by  the  house  of  lords,  or  by  any  oourt  in  Westminster 
Hall,  except  state  trials. 

The  idea  of  proper^  in  the  king^  as  the  chief  foundation  of  the  prerogative 
copies,  has  been  long  abandoned,  with  reference  to  most  of  them,  and  such  sb 
still  exist  are  upheld  by  reasons  of  convenience  and  of  the  relation  of  the  king, 
as  head  of  the  state  and  the  church,  to  his  suljects.  The  practice  of  treating 
the  publication  of  judicial  proceedings  as  a  contempt,  except  in  cases  where  a 
special  order  has  been  made,  has  fallen  into  desuetude ;  and  on  the  other  hand, 
the  courts  take  no  official  measures  for  the  publication  of  their  judgments. 
There  is  therefore  no  other  right  of  property  acquired  by  the  reporters,  in  the 
judgments  of  the  courts,  than  such  as  is  founded  on  the  diligence  and  skill  thai 
may  be  used  in  taking  notes  in  court  of  what  may  iall  ih>m  the  judges.  If  the 
judgments  are  in  some  cases  fhmished  to  them  in  manuscript  by  the  court, 
there  seems  to  be  no  ground  upon  which  it  can  be  said  that  the  oourt  thereby 
confers  anything  like  a  right  of  property  upon  the  reporters.  The  statements 
of  the  cases  and  the  arguments  of  oounsel  may  be  the  subject  of  property  in 
the  reporter,  by  reason  of  his  personal  skill  and  diligence  in  reporting  them, 
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Prerogatire     should  cause  the  trial  to  be  published,  with  a  prohibition  to 
P7^^  t-       other  persons  to  publish  it.     Upon  the  foundation  of  an  or- 

« 

'which  iDAke  them  to  a  certain  extent  his  own  compoations.  It  was  appa- 
rently upon  this  gpround  that  the  copyrights  of  the  Term  Reports  and  the  Be- 
ports  of  Yesey,  Jr.  have  both,  at  different  times,  been  protected  by  ii^imc- 
tion." 

Tho  acts  of  congress  authorizing  the  appointment  of  a  reporter  of  the  de- 
cisions of  the  supreme  court  of  the  United  States,  require  the  delivery  of  eigh- 
ty copies  of  each  volume  of  the  reports  to  the  department  of  state.  The  de- 
livery of  these  copies  does  not  exonerate  the  reporter  from  the  deposite  of  a 
«opy  in  the  department  of  state,  required  under  the  C(^yright  act  of  congress 
of  1790.  The  eighty  copies  delivered  under  the  reporter's  act,  are  delivered 
for  a  different  purpose,  and  cannot  excuse  the  deposite  of  one  volume  as  es- 
pecially required  by  the  copyright  acts.  No  reporter  of  the  decisions  of  the 
supreme  oourt  has,  nor  can  he  have,  any  copyright  in  the  written  opinions  de- 
livered by  the  court :  and  the  judges  of  the  court  cannot  confer  on  any  repor- 
ter any  such  right     WfieaUm  and  DancUdson  v.  Grigg^  8  Peters,  693. 

The  subject  was  a  good  deal  considered  by  Lord  Cottenham  in  the  case  of 
Saunders  v.  Smithy  3  Mylne  &  Craig  Rep.  711,  728,  729,  with  reference  to 
-copyright  in  reports,  and  how  far  another  person  was  at  liberty  to  extract  the 
substance  of  such  reports,  or  to  publish  select  cases  thwefrom,  even  with  notes 
appended.  Copyrights  of  the  Term  Rex>orts  and  the  Reports  of  East,  Taunton, 
Bamewell,  Cresswell  and  Bingham,  were  claimed  by  the  plaintiflfs  as  tlieir  pro- 
perty. The  application  for  an  injunction  was  denied  upon  the  ground  of  a 
presumed  consent  by  the  plaintiffs. 

In  the  case  of  Wheaiim  v.  FeterSy  8  Peters'  Rep.  691,  the  same  subject  was 
considered  very  much  at  large.  It  was  not  doubted  by  the  court,  that  Btr. 
Peters'  Condensed  Reports  would  have  been  an  infringement  of  Mr.  Wheaton's 
^Vy^^^%  (supposing  that  copyright  properly  secured  under  the  act)  if  the 
opinions  of  the  court  had  been  or  could  be  the  proper  subject  of  the  private 
copyright  by  Mr.  Wheaton.  But  it  was  held  that  the  opmions  of  the  court, 
being  published  under  the  authority  of  congress,  were  not  the  proper  subject 
of  private  copyright  But  it  was  as  little  doubted  by  the  court,  that  Mr. 
Wheaton  had  a  copyright  in  his  own  marginal  notes,  and  in  the  arguments  of 
oounsel  as  prepared  and  arranged  in  his  work.  The  cause  went  back  to  the 
drouit  court  for  the  purpose  of  further  inquiries  as  to  the  6ict,  whether  the 
requisites  of  the  act  of  oongress  had  been  complied  with  or  not  by  Mr.  Wheaton. 
This  would  have  been  wholly  useless  and  nugatory,  unless  Mr.  Wheaton*s 
maiginal  notes  and  abstracts  of  arguments  could  have  been  the  subject  of  a 
oopyright  (for  that  was  all  the  work,  which  could  be  the  subject  of  copyri^t); 
80  that  if  Mr.  Peters  had  violated  that  right,  Mr.  Wheaton  was  entiUed  to 
redress. 

For  the  plaintiff  it  was  contended:  Law  reports,  like  other  books,  are  ob- 
jects of  literary  property  j  and  Mr.  Wheaton  was  the  author  of  the  reports  in 
question  in  this  case,  and  entitled  to  the  copyright  in  them.  The  other  com- 
plainant, Mr.  Donaklaon,  has  a  limited  property  in  the  copy  by  aasignraent 
from  Mr  Wheaton. 

It  was  never  doubted  m  England,  that  law  reports  were  the  subject  of  copy- 
right The  only  question  was,  whether  the  prerogative  of  the  crown  did  not 
monopolize  all  law  books,  so  as  to  exohide  an  author's  rig^t    Cited  In  support 
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der  of  this  nature,  an  injunction  was  granted  by  Lord  Bath-  Brerog«tive 
uist,  before  answer,  to  restrain  the  publication  of  the  trial  of  ^pt^^*- 

of  this  pointi  Eoper  y.  Stealer,  Skin.  Rep.  234;  4  Buir.  2316,  2403;  Tonson 
T.  WaBcer,  3  Swanston  673;  3  Yes.  709 ;  2  Bro.  Pari.  Cases,  100. 

The  prerogative  right,  however,  is  now  abandoned,  and  has  long  been,  in 
England.  Ifaugham,  101,  says,  "  it  is  now  treated  as  perfectly  ridiculous.'^ 
Godson  says  the  same  thing  (Patents,  322,  323.)'  See  4  Buirows  2415,  2416, 
as  to  the  reason  of  the  prerogatiye.  It  ^ere  appears  the  king  introduced 
printing  into  England. 

It  is  not  necessary,  however,  to  produce  cases  to  prove  a  right  so  obvious 
until  cases  are  produced  or  principles  established  which  show  that  it  does  not 
exist.  There  are  necessarily  but  few  cases,  because  the  right  has  not  been 
questioned.  One  &ct  is  enough,  without  oases.  We  know  the  great  price  of 
law  reports  in  England,  and  we  know,  of  course,  that  but  one  person  does  pub- 
lish, viz,  the  proprietor:  that  there  are  never  contemporaneous  editions  of  tiie 
same  reports:  that  a  single  whole  edition  is  exhausted  before  another  is  pub- 
li^ed,  and  sometimes  lasts  half  a  century.  Why  is  this?  Who  prevents  en- 
teiprize  and  cupidity  from  participating  in  this  field  ?  What  can  it  be  except 
the  copyright? 

Aa  to  the  objection  that  the  matter  of  which  the  report  is  composed  is  not 
original ;  we  answer  this  is  wholly  unnecessary  in  copyright.  There  is  no 
analogy  in  that  respect  between  copyrights  and  patents.  A  man  who  makes 
an  enoyclopedia  may  have  a  copyright,  although  he  does  not  write  a  word  of 
it  And  in  Carey  v.  Kearaley^  4  Esp.  Hep.  168,  where  it  was  attempted  to 
show  that  the  survey  in  which  the  copyright  was  claimed,  was  made  at  the 
expense  of  the  post  office^  and  that  the  copyright  belonged  to  the  post  office, 
X4>rd  Ellenborough  said,  "  I  do  not  know  that  that  will  protect  the  defendant 
At  law  the  first  publisher,  even  though  he  has  abused  his  trust  by  procuring 
the  copy,  has  a  right  to  it;  and  to  an  action  against  the  person  who  publishes 
it  without  authority  from  him." 

The  defendant  contended :  The  character  of  the  work  in  which  the  right  to 
literary  proper^  is  asserted  by  the  complainants,  is  sufficiently  described  in 
their  own  bill.  It  consists^  they  say,  of  twelve  books  of  reports  of  the  decis- 
ions of  the  supreme  court  of  the  United  State&  It  was  prepared  in  the  due 
exerdse  of  the  appointment  of  Mr.  Wheaton  as  reporter,  which  he  derived 
from  the  court  The  writings  or  memoramda  of  the  decisions  were  furnished 
by  the  judges  to  Mr.  Wheaton,  who  alone  preserved  the  notes  and  opinions 
thus  Aimished  to  him,  together  with  other  materials  oompUed  by  himself;  and 
having  retained  all  these  materials  in  his  possession  exduaively,  he  finally  de- 
stroyed them.  The  work,  agreeably  to  the  description  of  it  in  the  bUl,  is  com- 
posed of  "  cases,  arguments  and  decisions."  However  rich  it  may  be  in  other 
materials,  they  are  not  made  the  subject  of  daim ;  nor  is  any  interference  with 
them  alleged,  or  made  in  any  degree  the  subject  of  complaint  The  daim  and 
complaint  are  confined  to  the  reg^te  properly  so  called.  If  the  profession  and 
the  country  are  indebted  to  the  individual  exertions  of  the  reporter  for  valu- 
able notes,  which  may  have  been  usefully  inserted  to  increase  his  emoluments 
or  enlarge  his  literary  reputation,  they  are  not  at  all  connected  with  the  work 
as  described  and  exdusively  daimed  in  the  proceedings  before  the  oourt 

Reports  are  the  means  by  which  judidal  determinations  are  disseminated, 
or  rather  constitute  the  veiy  dissemination  itself  This  is  implied  by  their 
name ;  and  it  would  necessarily  be  their  nature  and  essence,  by  whatever  name 
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Oo^^^hL^      the  Duchess  of  Kingston  ;(a)  and  upon  this  precedent  Lord 
Erskine  granted  an  injunction  until  the  hearing,  to  restrain 

(a)  BcUhurat  v.  KearOey,  East,  1776,  dt.  13  Yes.  604. 


they  might  be  called.  The  matter  which  they  disseminate  is,  without  a  fignre 
the  law  of  the  land.  Not  indeed  the  actual  productions  of  the  legislature^ 
Those  are  the  rules  which  govern  the  action  of  the  dtizen.  But  thej  are  con- 
stantly in  want  of  interpretation,  and  that  is  afforded  by  the  judge.  He  is  the 
"  lex  loqueru.^^  His  explanations  of  what  is  wiltten  are  often  more  important 
than  the  mere  naked  written  law  itsel£  His  expressions  of  the  customary  law, 
of  that  which  finds  no  place  upon  the  statute  book,  and  is  correctly  known 
only  through  the  medium  of  reports,  are  indispensible  to  the  proper  regulation 
of  conduct  in  many  of  the  most  important  transactions  of  dyiliEed  life.  Ae- 
oordingly,  in  all  countries  that  are  subject  to  the  sovereignty  of  the  laws,  it  is 
held  that  their  promulgation  is  as  essential  as  their  existence.  Both  descrip- 
tions of  laws  are  within  the  principle.  The  source  from  which  they  spring 
makes  no  difference.  Whether  legislative  acts,  or  judicial  constructions  or  de- 
crees, knowledge  of  them  is  essential  to  the  safety  of  alL  A  pregnant  soune 
of  jurisdiction  to  the  enlightened  tribunal  to  which  this  case  is  now  submitted 
is  altogether  foreign  to  the  enactments  of  the  legislature.  The  extended  prin- 
dples  of  national  law,  and  the  rules  which  govern  the  maritime  intercourse  of 
individuals,  are  fairly  and  authoritatively  known  only  as  they  are  promulgated 
from  this  bench.  It  is  therefore  the  true  policy,  influenced  by  the  essential 
spirit  of  the  government,  the  laws  of  every  description  should  be  universally 
di£f\2sed.  To  fetter  or  restrain  their  dissemination,  must  be  to  counteract  this 
policy.  To  limit,  or  even  to  regulate  it,  would,  in  tkct,  produce  the  same  eflfect 
Nothing  can  be  done,  consistently  with  our  free  institutions,  except  to  enooor- 
age  and  promote  it  Eveiything  which  the  legislature  or  the  court  Las  done 
upon  the  subject  is  purely  of  that  character  and  tendency. 

The  defendants  contend,  that  to  make  "  reports"  the  subject  of  exduslTs 
ownership,  would  be  directly  to  interfere  with  these  fundamental  prindples  and 
usages.  They  believe  that  no  man  can  be  the  exdusive  proprietor  of  the  de- 
cisions of  courts  or  the  enactments  of  the  legislature ;  and  that  nothing  in  the 
light  of  property  in  either  can  be  infringed. 

The  two  things  being  analogous,  let  the  illustration  of  the  one  in  oontrover- 
sy  be  derived  from  the  one  that  is  not  That  a  particular  act  of  congress,  or 
any  number  of  acts  of  congress,  could  be  made  by  any  man^s  exclusive  prop- 
erty, has  perhaps  never  been  supposed.  Yet  the  same  labor  is  devoted  to  the 
construction  of  them — ^the  same  degree  of  talents  is  required  for  the  due  and 
proper  composition  of  them.  A  particular  individual  receives  them  for  publi- 
cation, and  the  manuscripts  may  be  said  to  belong  to  him ;  for  "  having  re- 
tained such  materials  in  his  possession  exdusively,"  as  long  as  he  had  occasion 
for  them,  in  every  case  it  may  probably  be  said,  "he  finally  destroyed  the  same." 
This  person  espedally  employed  to  publish  the  acts  of  congress.  He  does  so, 
under  an  appointTnent,  which  has  been  deemed,  by  some  learned  judges,  incom- 
patible with  the  tenure  of  an  office  under  one  of  the  states.  Where,  then  docs 
the  parallel  end  ? 

An  individual  may  voluntarily  pul^lish  an  edition  of  the  lawa  But  he  does 
not  by  such  publication  make  the  laws  his  own.  It  is  not  necessary  to  deter- 
mine whether  he  has  or  has  not  exdurive  property  in  the  peculiar  combination, 
or  in  the  additional  matter  which  his  edition  may  contain.    He  certain^  does 
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the  publication  of  Lord  Melville's  trial.(a)    It  is  to  be  regret-  Piw)g»ti7e 
ted  that  the  right  was  on  neither  of  these  occasions  discussed     ^^^ 

(a)  Oume^  y.  Longmafif  13  Yes.  493. 

not,  bj  either  oombination  or  addition,  appropriate  to  himself  that  which  is 
neither  the  one  oor  the  other;  and  his  oombination  being  untouched,  and  his 
additions  discarded,  a  stranger  may  surely  use  as  he  pleases,  that  which  at 
first  was  public  property,  and  is  public  property  still.  Those  acts  themselves 
are  no  more  the  property  of  the  editors,  than  the  hall  in  which  they  were 
enacted  is  the  property  of  the  members  who  passed  the  laws. 

If  either  statutes  or  decisions  could  be  made  private  property,  it  would  be  in 
the  power  of  an  individual  to  shut  out  the  light  by  which  we  guide  our  actions. 
If  there  be  any  effect  derived  from  the  assertion  that  the  judges  furnished  their 
decisions  to  the  reporter,  the  gift  would  be  both  irrevocable  and  unconlrollable^ 
even  by  the  judges  themselves.  The  desiros  of  the  oourt  to  benefit  the  public, 
and  the  wishes  and  necessities  of  the  public  to  receive  the  benefit,  might  alike 
be  finstrated  by  a  perverse  or  parsimonious  spirit  A  particular  case,  or  a 
whole  series  of  cases,  might  be  suppressed  by  a  reporter  endowed  with  different 
feelings  from  those  of  the  highly  respectable  complainant  in  this  cause.  It 
might  become  the  interest  of  such  a  person  to  consign  the  whole  edition  to  the 
fiames,  or  to  put  it  at  inaccessible  prices,  or  to  suffer  it  to  go  out  of  print  before 
the  country  or  the  profession  is  half  supplied.  These  are  evils  incident  to  evexy 
publication  which  can  be  secured  by  copyright  Mere  individual  works,  whe- 
ther literary  or  religious,  the  authors  can  undoubtedly  thus  control  During 
the  "limited  time"  for  which  they  are  oonstitutibnally  secured  in  an  exclusive 
eijoyment  of  them,  there  is  no  remedy.  Their  right  is  perfect  during  that 
period.  A  similar  right  must  exist,  if  at  all,  in  the  publisher  of  reports.  Can 
such  a  power  be  asserted  with  all  its  consequences,  over  the  decisions  of  the 
highest  judicial  tribunal  of  the  land  ? 

We  are  not  to  be  told,  that  the  interest  of  the  proprietor  would  secure  the 
country  against  so  great  an  eviL  The  law  endeavors  to  prevent  the  occurrence 
of  any  possible  wrong,  although  it  may  not  anticipate  the  precise  mode  of 
accomplishing  it  But  there  are  oontmgencles  readily  conceivable  when  the 
interest  of  a  venal  reporter  might  be  promoted  by  the  course  suggested.  A 
party  might  feel  it  to  his  own  advantage,  and  therefore  make  it  to  the  advan- 
tage of  the  reporter,  to  suppruss  a  part^  or  the  whole  of  the  edition  of  his  work. 
The  law  cannot  and  ought  not  to  be  made  the  prisoner  or  the  slave  of  any 
individual 

It  is  proper  here  to  draw  a  distinction  between  reports,  the  immediate  ema- 
nations from  the  sourees  of  judicial  authority,  and  mere  individual  dissertations, 
or  treatises,  or  even  compilations.  These  may  be  of  great  utility,  but  they  are 
not  the  law.  Exclude  or  destroy  them,  and  the  law  and  the  knowledge  of  it 
still  exists^  The  same  fountains  fi'om  which  the  authors  of  them  drew,  are 
aooeesible  to  others.  These  private  works  may  be  regarded  as  so  many  by- 
paths to  the  temple  of  justice,  smoothed  and  straightened  by  individual  labor, 
and  laid  out  for  greater  convenience  over  private  ground.  The  owner  may 
dose  them  at  his  pleasure,  and  no  one  can  complain.  But  the  entrance  to  the 
great  temple  itself  and  the  highway  that  leads  to  it,  cannot  be  shut  without 
tyranny  and  oppression.  It  is  not  in  the  power  of  any  department  of  ths 
government  to  obstruct  it 

The  reports  in  England  used  to  be  printed  with  the  express  permission  or 
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GoBstniotioii        It  is  provided  bj  the  second  section  of  this  statute,  that 

of  Anne.  ^     ^^  bookseller,  printer,  or  other  person,  should  be  subjected 

cs       *^  *^®  forfeitures  or  penalties  therein  mentioned,  unless  the 

tionere'  HaU    title  to  the  oopy  of  such  book  or  books  should,  before  pubb- 

not  neoeeswy.  cation,  be  entered  in  the  register  book  of  the  Company  of 

[  *^^^J  Stationers.    It  was  doubted,  upon  the  construction  of  *this 

clause,  whether  an  author  who  had  not  entered  his  work, 

could  maintain  an  action  on  the  case  for  damages  against  a 

person  pirating  his  work.     The  court  of  king's  bench,  held 

that  the  statute  having  vested  the  right  in  the  author,  the 

common  law  gave  the  remedy  by  action  on  the  case  for  the 

violation  of  it.(a)    It  had  been  before  decided  in  equity,  that 

it  was  no  objection  to  a  bill  for  an  injunction  and  an  account^ 

(a)  Beckf&rd  v.  Hood,  T  T.  R.  620. 


TisioQ  against  the  scarcity  of  editions  and  exorbitancy  of  price.  The  act  of 
congress  has  no  such  provision  {  and  it  leaves  authors  to  regulate,  in  their  dis* 
cretion,  the  number  and  price  of  their  books^  calculating  (and  probably  yeiy 
correctly)  that  the  interest  an  author  has  in  a  rapid  and  extensive  sale  of  his 
work,  will  be  sufficient  to  keep  the  price  reasonable,  and  the  market  well  sup* 
plied.  The  act  of  congress,  though  taken  generally  from  the  provisions  in  the 
fltatutes  of  8  Anne,  ch.  19,  varies  from  it  in  several  respects.  The  statute  of 
Anne  did  not  discriminate,  as  the  act  of  congress  does,  between  natives  and 
foreigners,  or  require  any  previous  residence  of  the  latter,  but  granted  the 
privilege  of  copyright  to  every  author  of  any  book.  The  statute  of  Anne 
renewed  the  copyright  at  the  expiration  of  the  fourteen  years,  if  the  author 
was  then  living,  for  another  term  of  fourteen  years,  without  any  re-entry  and 
re-publication,  as  is  required  with  us.  In  one  respect,  authors  with  us  are  ex- 
empted from  an  exceedmgly  onerous  burden  imposed  upon  them  by  the  stat- 
ute ol  Anne.  That  statute  required  not  only  the  title  of  the  book  to  be  enter- 
ed at  Stationers'  Hall,  but  nine  copies  to  be  deposited  there  for  the  use  of  the 
libraries  of  the  two  universities,  and  other  libraries ;  and  the  statute  of  64  Qeo. 
III.  enlaiiged  the  number  to  eleven  copies,  by  requiring  two  copies  for  libra- 
ries in  the  dty  of  Dublin.  In  the  case  of  splendid  and  expensive  publieatiooi^ 
supporting  only  a  few  copies,  this  requisition  is  a  very  heavy  tax  upon  the  au- 
thor. The  statute  of  8  Geo.  II.,  ch.  13,  securing  the  privilege  of  copyright 
for  twenty-eight  years  to  the  inventors  of  prints  and  engravings,  tUd  not  re- 
quire the  deposit  of  any  copies  for  public  uses ;  whereas  the  act  of  oongreas 
requires  the  like  entry,  publication  and  deposit  in  the  ease  of  historical  and 
other  prints,  as  in  the  case  of  books.  The  statute  of  54  (>eo.  III.,  c.  156, 
greatly  improved  upon  the  statute  of  Anne,  and  gave  to  the  author  at  onco 
the  full  term  of  twenty-eight  years ;  and  if  he  be  living  at  the  end  of  that  pe- 
riod, then  for  the  residue  of  his  life.  The  statute  of  5  &  6  Vict,  a  45,  provi- 
ded still  more  amply  in  &vor  of  authors,  by  declaring  that  every  book  pub- 
lished in  the  lifetime  of  its  author,  shall  endure  for  his  natural  life^  and  for  setven 
years  longer ;  and  if  the  seven  years  shall  expire  before  the  end  of  forty-two 
yean  from  the  first  publication,  the  copyright  shall  endure  for  such  period  of 
forty-two  years." 
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that   the  book   had  not   been   registered   at  Stationers'  Oongtruction 

TT  11  /  \rin  of  the  Statute 

Hall.(a)[l]  of  Anne. 

(a)  BaBer  t.  Waiker^  cit.  2  Atk.  94.  Tide  ante,  p.  312,  as  to  the  oomplianco 
with  the  du-ections  contained  in  the  statutes,  which  vest  a  property  in  en- 
gravings and  patterns. 

[1]  Bj  the  5  &  6  Vict,  a  45,  §  11,  it  is  enacted,  that  a  book  of  registry  be 
kept  at  stationers'  hall,  wherein  may  be  registered  the  proprietorship  in  the 
oopyright  of  books,  and  assignments  thereof  and  in  dramatic  and  musical 
j^eces,  whether  in  manuscript  or  otherwise,  and  licenses  affecting  such  copy* 
right ;  and  certified  copies  of  any  entry  are  made  prima  fade  proof  of  the  pro- 
prietorship or  assignment  of  copyright  or  license,  as  therein  expressed.    The 
13th  section  makes  it  lawful  for  the  proprietor  of  a  copyright  in  any  "  book*' 
published  beibre  or  after  the  act,  to  make  entry  in  the  registry  book  of  the 
stationers'  company,  of  the  title  of  such  book,  the  time  of  the  first  publication 
thereof)  the  name  and  place  of  abode  of  the  publisher,  and  the  name  and  place 
of  abode  of  the  proprietor  of  the  copyright,  or  of  any  portion  thereof  according 
to  a  fbrm  annexed  to  the  act,  and  it  is  also  made  lawful  for  eyeiy  such  regis- 
tered proprietor  to  assign  his  interest,  or  any  portion  of  his  interest,  by  mak- 
ing entry  in  the  book  of  registry  of  such  assignment^  and  of  the  name  and  place 
of  abode  of  the  assignee,  in  a  form  annexed  to  the  act ;  and  such  assignment, 
80  entered,  is  declared  to  be,  without  stamp  or  duty,  of  the  same  force  and 
effect  as  if  made  by  deed. 

The  19th  section  provides,  that  the  proprietor  of  the  copyright  in  any  ency- 
dopedia^  review,  magazine,  periodical  work,  or  other  work  published  in  a  se- 
ries of  books  or  parts,  shall  be  entitled  to  all  the  benefits  of  registration  under 
the  act,  on  entering  in  the  book  of  registry  the  title  of  the  work,  the  time  of 
the  first  publication  of  the  first  volume,  number  or  part,  or  of  the  first  number 
or  volume  first  published  after  the  passing  of  the  act,  in  any  such  work  which 
shall  have  been  published  before  the  act,  and  the  name  and  place  of  abode  of 
the  proprietor,  and  of  the  publisher,  when  the  publisher  is  not  the  proprietor. 

The  24th  section  enacts,  that  no  proprietor  of  copyright  in  any  book  which 
shall  be  first  published  after  the  passing  of  the  act,  shall  maintain  any  action 
or  suit,  at  law  or  in  equity,  or  any  summary  proceeding,  in  respect  of  any  in- 
fringement of  such  cop3rright,  unless  he  shaS,  before  commencing  such  action, 
suit,  or  proceeding,  have  caused  an  entry  to  be  made  in  the  book  of  registry 
of  the  stationers'  company,  of  such  book,  pursuant  to  the  act ;  provided  always, 
that  the  omission  to  make  such  entry  shall  not  affect  the  copyright  in  any 

I 

book,  but  only  the  right  to  sue  or  proceed  in  respect  of  the  infringement  there- 
of; provided  also,  that  nothing  in  the  act  shall  prejudice  the  remedies  which 
the  proprietor  of  the  sole  liberty  of  representing  any  dramatic  piece  shall  have 
by  virtue  of  the  act  3  Wm.  IT.  or  of  this  act,  although  no  entry  shall  be  made 
in  the  book  of  registry. 

By  the  20th  section  of  this  act,  dramatic  and  musical  compositions  are  to  be 
registered,  by  entering  the  titie  of  the  production,  the  name  and  abode  of  the 
anthor  or  composer,  the  name  and  abode  of  the  proprietor,  and  the  time  and 
place  of  the  first  representation  or  performance.  But  the  omission  to  register 
is  not  to  affect  the  remedies  which  the  proprietor  of  the  sole  liberty  of  repre- 
sentation has  by  vfartue  of  this  act,  or  of  the  3  Wm.  lY.  c.  16. 

The  authors  of  books,  maps,  charts  and  musical  compositions,  and  the  in- 
ventors and  designers  of  prints,  cuts  and  engravings,  being  citizens  of  the 
United  States,  or  residents  therein,  are  entitied  to  the  exclusive  right  of  print- 
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Oonatroction 
of  Statute  of 
Anne. 

Acting  not  a 
publication. 


It  was  decided  by  the  court  of  king's  bench,  that  evidence 
of  the  defendants  having  acted  a  dramatic  composition  on 
the  stage,  was  not  evidence  of  a  publication  within  the 
meaning  of  the  statute  of  Anne.  Mr  Justice  Buller  observ- 
ed, that  reporting  anything  from  memory,  could  never  be  a 
publication  within  the  statute ;   the  mere  act  of  repeating 


ing,  reprinting,  publishing  and  vending  them,  for  the  term  of  twenty-eight 
years,  from  the  time  of  recording  the  title  thereof;  and  if  the  author,  inventor 
or  designer,  or  any  of  them,  where  the  work  was  originally  composed  and 
made  by  more  than  one  person,  be  living,  uid  a  citizen  of  the  United  Statei^ 
or  resident  therein,  at  the  end  of  the  term,  or  being  dead,  shall  have  left  a 
widow,  or  child  or  children,  either  or  all  of  them  living,  she  or  they  are  entitled 
to  the  same  exclusive  right  for  the  flirther  term  of  fourteen  years,  on  comply- 
ing with  the  terms  prescribed  by  the  act  of  congress.  Those  terms  are,  that 
the  author  or  proprietor,  before  publication,  deposit  a  printed  copy  of  the  title 
of  the  book,  map,  chart,  musical  composition,  print,  cut  or  engraving,  in  the 
clerk*s  office  of  tlie  district  wherein  be  resides,  and  which  copy  is  to  be  record- 
ed ;  and  that  he  cause  to  be  inserted  on  the  title-page,  or  the  page  next  follow- 
ing, of  each  and  every  edition  of  the  book,  and  cause  to  be  impressed  on  the 
face  of  the  map,  chart,  musical  composition,  print,  cut  or  engraving,  or  upoa 
the  titJe  or  frontispiece  of  a  volume  of  the  same,  tiie  following  words :  "  En- 
tered, according  to  the  act  of  congress,  in  the  year ,  by  A.  B.,  in  the 

clerk's  office  of  the  district  court  of ^,"  (as  the  case  may  be.)    He  ia 

then,  within  three  months  after  publishing  the  book,  or  other  work,  as  afore- 
said,  to  cause  to  be  delivered  a  copy  of  the  same  to  the  derk  of  the  said  dis- 
trict court,  who  is  once  in  every  year  to  transmit  a  certified  list  of  all  such  re- 
cords of  copyright,  and  the  several  books  or  other  works  deposited  as  aforesaid 
to  the  secretary  of  state,  to  be  preserved  in  his  office.  The  violation  of  the 
copyright  thus  duly  secured,  is  guarded  against  by  adequate  penalties  and  for^ 
feitures. 

On  the  renewal  of  the  copyright,  the  title  of  the  work  must  be  again  re- 
<K>rded,  and  a  copy  of  thOvWork  delivered  to  the  derk  of  the  district,  and  the 
entry  of  the  record  noticed  as  aforesaid  at  the  beginning  of  the  work;  and  all 
these  regulations  must  be  complied  with,  within  six  months  before  the  expirar 
tion  of  the  first  term.  And  in  addition  to  these  regulations,  the  author  or  pro- 
prietor must,  within  two  months  from  the  date  of  the  renewal,  cause  a  oopy 
of  the  record  thereof  to  be  published  in  one  or  more  of  the  public  newspapera 
printed  in  the  United  States  for  the  space  of  four  weeks.  (See  2  Kent'a  Com« 
pp.  373,  3U.) 

The  omission  to  deposit  a  copy  of  the  book  in  the  cleric's  office,  under  the 
act  of  congress  of  1831,  does  not  deprive  the  author  of  his  vested  copyright» 
nor  of  his  remedies  under  the  statute.  That  provision  is  merely  directory.  It 
has  been  decided  in  a  case  of  oopyright,  under  the  act  of  congress  of  1790, 
that  after  depositing  the  title  of  the  book  in  the  clerk's  office,  the  exclusive 
right  was  vested,  and  that  the  publication  of  the  title,  and  the  deposit  of  a  oopy 
of  the  book  in  the  aecretacy's  office,  were  acts  merely  directory,  and  ooostitu- 
ted  no  part  of  the  essential  requisites  for  securing  the  copyright  Nichok  v. 
Iiug^€8j  3  Day's  Conn.  Bep.  146. 
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conld  not  be  left  as  evidence  to  tlie  jury  tliat  the  defendant  Construction 
had  pirated  the  work  itself.(a)[2]  Anne. 

(a)  Coleman  r.  Wafhm,  5  T.  R  245. 

[2]  The  3  Wm.  lY.  a  15,  sec.  l,  gave  to  the  author  or  his  aaslgnee,  of  any 
printed  and  unpublished  tragedy,  oomedj,  play,  opera,  fitroe,  or  other  dramatic 
piece  or  entertainment,  the  sole  right  of  having  it  represented  in  any  part  of 
the  Britifih  dominions;  and  to  the  author  or  his  assignee  of  any  such  dramatic 
production  which  was  printed  or  published  after  the  passing  of  the  act,  or  ten 
years  before,  the  sole  right  of  representation,  from  the  time  of  publication,  or 
of  the  passing  of  the  act,  for  a  period  of  twenty  eight  years,  or,  if  the  author 
were  living  at  the  end  of  tiiat  time,  for  the  remainder  of  the  author's  life. 

By  the  5  and  6  Vict  e.  46,  sea  20,  it  is  enacted  that  the  sole  liberty  of  re- 
presenting or  performing  or  permitting  to  be  represented  or  performed,  any  dra- 
matic piece  or  musical  composition,  shall  endure,  and  be  the  property  of  the 
author  or  his  assignee  for  the  same  term  as  is  provided  in  the  act  Ibr  the  dura- 
Uon  of  copyright  in  books.  The  same  section  extends  the  provisions  in  the 
act  respecting  literary  copyright  and  the  registration  thereof  to  the  liberty  of 
representing  or  performing  any  dramatic  piece  or  musical  composition,  except 
that  the  first  public  representation  or  performance  shall  be  deemed  equivalent 
to  the  first  publication  of  a  book. 

"Whether  the  property  of  an  author"  says  Mr.  Curtis,  (Curtis  on  Copyright, 
p.  104,)  in  a  published  play  mcludes,  at  common  law,  the  sole  right  of  repre- 
sentation upon  the  stage,  is  a  point  admitting  of  some  doubt  In  an  action 
brought  for  the  penalty  under  the  statute  8  Anne,  c  19,  in  which  the  only 
evidence  of  publication  was  by  representation  of  the  play  in  question,  Lord 
Kenyon  held  that  the  statute  only  extends  to  prohibit  the  publication  of  the 
book  itself  by  any  other  than  the  author  or  his  assigns,  and  that  the  acting  of 
a  play  is  not  a  publication.  Coleman  v.  WaOien^  6  T.  R.  246.  In  a  subse- 
quent case,  where  Lord  Byron's  tragedy  of  Marino  Faliero,  altered  and  abridged 
for  the  stage,  was  performed  without  the  content  of  the  owner  of  the  copyright, 
who  applied  for  an  injunction,  the  court  of  K.  B.,  on  a  case  sent  by  lord 
chancellor,  certified  it  as  their  opmion  that  an  action*oould  not  be  maintained 
"  for  publicly  acting  and  representing  the  said  tragedy,  abridged  in  manner 
aforesaid."    Murray  v.  EUiston,  5  B.  *  Aid.  667. 

The  consequence  of  these  decisions,  in  Enghmd,  was,  that  while  the  authors 
of  dramatic  and  musical  oompopftions,  after  printing  and  publishmg  their  works, 
enjoyed  their  copyrights,  they  had  no  exclusive  privilege  to  the  more  valuable 
form  of  representation  or  performance.  This  defect  in  the  law  led  to  the  en- 
actment of  statutes  gi^g  this  exclusive  right 

"It  was  decided  in  Coleman  v.  Wathen^  (6  Term  Rep.  246,)  that  the  acting 
of  a  dramatic  compoaition  on  the  stage,  was  not  a  publication  withm  the  sta- 
tute. The  pUdntiff  had  purchased  from  O'Keefe  the  copyright  of  an  entertain- 
ment called  the  Agreeable  Surprise  and  the  defendant  represented  this  piece 
upon  the  stage.  The  mere  act  of  repeating  such  a  performance  fit)m  memory, 
was  held  to  be  no  publication.  On  the  other  hand  to  take  down,  flrom  the 
mouths  of  the  actors,  the  words  of  a  dramatic  composition,  which  the  author 
had  occasionally  suffered  to  be  acted  but  never  printed  or  published,  and  to 
publish  it  from  the  notes  so  taken  down,  was  deemed  a  breach  of  right ;  and 
the  publication  of  the  copy  so  taken  down  (behig  the  force  entitied  Jjjve  a  la 
Mode.)  was  restrained  by  injunction.    MackHn  t.  Rkhardeofi^  Amb.  Rep.  694. 
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Coortroction        Injunctions  have,  however,  in  two  instances,  been  graiit- 
Anne.  ®d  ^  restrain  the  "  performing,  or  causing,  or  permitting  to 

,  .      .  be  performed"  dramatic  works,  of  which  the  plaintiff  was 

Ii^janctions  to      .     ^  .  ,  '  ^ 

lestrain  aoUng  the  propnetor.(a)[3J 

(a)  Morris  y.  Bcaria,  1814.    Ifarris  7.  JSeOy,  20th  June,  1820. 

"Sinoe  the  case  above  mentioned, ''  says  Kent,  (2  C!om.  3*78,  379,)  "injuno- 

tions  have  been  granted  in  chancery  even  against  the  acting  of  a  dnunatic 

work  witliout  the  consent  of  the  proprietor ;  and  the  narrow  and  nnreaaonftble 

«  oonstruotion  given  to  the  dalm  of  an  author  by  the  K.  B.,  seems  to  have  been 

very  properly  enlarged  by  the  court  of  chancery.    But  as  the  lord  chaaoellory 

as  late  as  1822,  took  the  opinion  of  the  court  of  K.  B.  whether  an  action  would 

lie  for  publicly  acting,  and  representing  for  profit,  a  tragedy  altered  for  the 

stage,  without  the  consent  of  the  owner  of  the  copyright ;  and  as  that  opinion 

was  against  the  acting,  it  is  probable  tliat  the  rule  in  chancery  will  conform  to 

that  at  law.    Murray  v.  EUiaton,  5  Bamw.  &  Aid.  65*7.   In  England  there  may 

be  relief  granted  against  the  piratical  publication  for  profit,  of  lectures  delivered 

orally,  and  taken  down  in  short  hand  by  the  pupils.   AhemeGiey  v.  HvkhiMtm^ 

(reported  In  Maughan  on  Literary  Property,  147,  154.)    But  relief  for  such  an 

injury  does  not  seem  to  come  within  any  of  the  provisions  of  the  act  of  con- 

gress  on  the  subject  of  copy-rights ;  aud  if  it  can  be  afforded  at  all,  it  must  be 

upon  the  principles  of  the  common  law,  under  the  state  jurisdictions. 

[3]  "  In  theatrical  and  musical  compositions,"  remarks  Mr.  Curtis,  (Curtis  on 
Copyright^  p.  139,  140,)  "  the  English  hiw  secures  to  the  author  a  double 
copyright,  and  each  of  the  rights  may  be  assigned.  A  published  play,  or  mu- 
sical composition,  when  duly  entered,  is  protected  like  other  books ;  and  whe- 
ther  published  or  unpublished,  the  author  may  enjoy  the  sole  right  of  repre- 
sentation or  performwice  under  the  acts  3  Wm.  IV.  c.  15  and  6  and  6  Vict  c 
45,  §  20.    See  Appendix,  pp.  51,  76. 

"  The  first  of  these  acts  was  peased  10th  June,  1833,  and  it  provided,  among 
other  things,  that  the  author  of  any  tragedy,  comedy,  play,  opera,  laroe,  or  any 
other  dramatic  piece  or  entertamment,  printed  and  published  within  ten  yeaxs 
before  the  passing  of  th»act  by  the  author  thereof  or  his  assignee,  or  whidi 
should  thereafter  be  so  printed  and  published,  or  the  assignee  of  sudi  auttior, 
should  have  as  his  own  property  the  sole  liberty  of  representing,  or  causing  to 
be  represented  such  production,  for  a  certain  term  of  years.  Upon  this  pro- 
vision, the  question  arose,  whether  the  assignee  of  all  the  author's  right,  title^ 
and  interest  in  the  copyright  of  a  play,  printed  within  ten  years  befoi«  the 
passing  of  the  act,  where  the  assignment  was  also  made  before  the  passing  of 
the  act,  was  to  be  deemed  in  the  sense  of  the  statute,  the  assignee  of  the  au- 
thor, so  as  to  be  entitled,  as  against  the  author,  to  the  sole  right  of  representa- 
tion, as  weU  as  to  the  copyright  of  pubUcation.  The  court  of  king's  bencb 
held  that  such  a  party  was  the  assignee  of  the  author,  in  the  sense  of  the  sta- 
tute, and  by  virtue  of  the  act  became  entitled  to  the  sole  right  rf  representa- 
tion.    Cfonberlvnd  v.  PJanche,  1  Ad.  k  Ellis,  580. 

"To  prevent  this  consequence^  the  5  and  6  Vict  a  46,  §  22,  enacts,  that  no 
assignment  of  the  copyright  of  a  book  consisting  of  or  containing  a  dnunatio 
piece  or  musical  composition,  shall  convey  to  the  assignee  the  right  of  lepra- 
sentation  or  performance^  unless  an  entry  of  the  assignment  be  made  in  the 
registry  book,  expressing  the  intention  of  the  parties  that  sudi  right  ahooU 
pass  by  tiie  assignment." 
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It  haa  also  been  determined  upon  tlis  statate,  that  the  C<»ttractlw 
assignment  of  the  copyright  must  be  in  writing(a) :  and  ac- 1^,^  ^ 

<«)  Pbwer  V.  TWtflter,  4  Campb.  8.    2  K  &  S.  »,  n«wfS*S 


"  As  to  what  oonstituteB  infringement,*^  remarks  the  same  author  (p.  300-1,) 
"in  the  case  of  dramatic  and  musical  compositions,  it  has  been  well  settled 
that  representation  of  a  pablished  plaj  is  not  a  violation  of  the  oopyright  in 
the  book  itsel£  Coleman  v.  Wathen^  5  T.  B.  245 ;  Murray  v.  EUiikm^  6  B.  & 
Aid.  657.  Bat  it  seems  thai  where  a  plaj  is  unpublished,  and  the  copyright 
has  been  assigned  by  the  author  to  a  particular  theatre,  an  injunction  will  be 
granted  against  its  performance  at  any  other  theatre.  Morris  v.  KeUy^  1  Jac 
'k  W.  481.  This  implies  that  there  is  a  common  law  right  of  performanoe,  hi 
the  case  of  an  unpublished  play,  capable  of  being  assigned  by  the  autbor,  and 
axiatlng  previously  to  the  statute  of  3  Wm.  lY.  c.  15  j  and  such  a  right  is 
recognized  in  the  first  section  of  that  act^  which  confirms  the  right  of  repre- 
sentation, where  the  autlior  had  consented  to  or  authorized  it  previously  to 
the  passing  of  the  act,  to  the  person  to  whom  he  had  given  such  consent  or 
authority. 

'*  The  second  section  of  this  act  inflicts  a  penalty  upon  the  unauthorized  re- 
presentation of  any  dramatic  or  musical  composition,  or  any  part  (hereo£  What 
amounts  to  a  representation  of  a  part  of  a  dramatic  or  musical  composition  has 
been  held  to  be  a  question  of  feet  ibr  the  jury,  and  not  a  question  of  law,  in  an 
action  founded  on  this  statute ;  and  where  the  jury  found  the  unauthorisEod 
singing  of  three  songs  of  an  opera  to  be  such  a  representation,  the  court  of 
common  pleas  reftised  to  disturb  the  verdict,  being  of  opinion  that  the  statute 
intended  to  prohibit  the  peribrmanoe  altogether.  Fbaiche  v.  Braharn^  16  Law. 
Jour.  26." 

Plays  or  dramatic  pieces  of  every  description,  when  printed  and  pubUriied, 
are  books  within  the  meaning  of  the  statute  of  8  Anne,  c.  19 ;  and  no  one 
with  impunity  can  multiply  copies  of  them.  IHbdm  v.  Swatm^  1  Bsp.  K.  P. 
G.  28.  AMey  v.  Sarrieon^  Peake's  Rep.  194;  and  see  OUford  v.  Brimdffa^  2 
Campb.  358. 

The  protection  of  the  law  is  also  extended  to  a  dfamatic  composition,  whilst 
it  is  yet  in  manuscript,  and  has  not  been  publicly  represented,  in  the  oame 
manner  as  to  manuscripts  in  general 

There  is  not  any  case  in  the  courts  of  common  law,  in  which  it  Is  determined 
whether  the  representation  of  a  dramatic  composition,  that  has  not  been 
printed  bat  of  which  a  copy  has  been  obtained,  is  a  piracy:  but  it  would 
appear,  from  the  decision  in  Cokmaai  v.  WaUhen,  5  T.  R.  246,  that  it  is  not. 
However,  ix^junctions  are  always  granted  to  restrain  persons  from  acting  and 
also  from  printing  plays  which  have  not  been  published:  thus,  where  a  fiuioe 
had  not  been  published  by  its  author,  and  a  person  was  employed  to  take  it 
down  from  the  mouth  of  the  peribrmers,  an  injunction  was  granted,  a06r  some 
part  of  it  had  appeared  in  a  magazine  to  prevent  the  insertion  of  theiemainder. 
Maddin  v.  Richardmn,  Amb.  694. 

Much  doubt  formerly  existed,  whether  the  mere  acting  of  a  play,  which  had 
been  printed  and  published,  constituted  a  piracy,  or  an  infringement  of  the 
copyright  In  the  common  law  eouris  it  has  been  decided  that  proof  that 
the  defendant  acted  a  piece  on  the  stage  of  which  the  plaintiff  had  bou^t  the 
eopyright  was  not  evidence  of  a  publloation.  Cokman  v.  WoXhen^  6  T.  B% 
245. 
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oordingly  evidence  of  the  plaintiff  having  aoquieaoed  for  ox 
years  in  the  defendant's  publication,  was  holden  not  to 
prove  that  he  had  *transferred  his  interest  in  the  copy- 
right(a) ;  and  that  a  receipt  given  by  him  for  money  receiv- 
ed for  the  price  of  the  copyright,  would  not  preclude  the 
plaintiff  firom  maintaining  the  action«(&)  But  in  a  case  where 
a  witness  stated,  in  a  cross  examination,  that  he  had  heard 
the  plaintiff  declare  that  he  had  parted  with  all  his  interest 
in  the  copyright,  without  mentioning  in  what  manner  the 
transfer  had  taken  place,  the  plaintiff  was  non-suited.(c)[l] 

It  has  been  determined,. upon  a  case  sent  out  of  chancery, . 
that  a  musical  composition  is  a  writing  within  the  statute  of 
Anne.(d)[2]    A  question  has  also  been  considerably  agitated 

(a)  Laiow  v.  Bland,  2  Starkie,  382. 
(b)lbid. 

(c)  Moore  v.  Walker,  4  Campb.  8,  n.    Vide  post  p.  aa  to  the  practice  of  the 
court  of  chancery  on  this  subject 
{d)  Bach  V.  Longman,  Cowp.  623. 

And  aa  action  cannot  be  maintained  against  a  person,  who  at  his  tlieatie, 
publicly  represents  for  profit  an  entertainment,  which  is  an  abridgment  <» 
alteration  of  a  play  printed  and  published  by  its  author.  Murray  y.  EOMou^ 
h  Bam.  and  Aid.  667,  and  S.  0.  1  BowL  and  ByL  299. 

But  in  equity,  injunctions  hare  been  and  continue  to  be  granted,  to  stop  the 
performance  of  printed  dramatic  pieces  at  the  instance  or  request  of  the  author 
or  proprietors  of  them.  Morris  t.  Eania^  1814^  M8S.  Morris  t.  KeBy,  I  Jac 
and  Walk.  481, 

[1]  The  provisions  of  the  act  6  and  6  Yict  o.  46,  with  regard  to  the 
assignment  of  copyright,  apply  to  dramatio  and  musical  compositions,  as  weU 
as  booka  The  assignment  of  the  copyright  of  a  play  was  formeriy  held  to 
have  carried  with  it  the  sole  right  of  representation  also,  which  was  secured 
to  Ihe  author  by  the  8  Wm.  IV.  o.  16.  C%timb«rlani  y.  Planckey  1  Ad.  k  Ellis» 
680.  But,  in  order  to  obyiate  the  effect  of  this  decision,  it  is  now  provided, 
that  no  assignment  of  the  copyright  of  any  book  conmsting  of  or  containing  a 
dramatio  piece  or  musical  composition,  shall  be  holden  to  convey  to  the 
•assignee  the  right  of  representing  or  performing  such  dramatio  piece  or 
musical  compositipn,  unless  an  entry  in  the  regiatfy  book  shall  be  made  of 
audi  assignment ;  wherein  shali  be  expressed  the  intention  of  the  parties^ 
that  such  right  should  pass  by  the  assignment  Act  6  &  6  Yici^  oi  4&^ 
aec  22. 

[2]  By  the  statute  of  6  and  6  Yict  c.  46,  sea  2,  the  word  "book,"  in  tbe 
•oonstruction  of  that  act,  is  to  mean  and  include  "  every  volume,  part  or 
division  of  a  volume,  pamphlet,  sheet  of  letterpress,  ^eet  of  music,  map, 
■chart,  or  plan,  separately  published.**  Musical  compoeitions,  intended  for  the 
«tage,  ihll  under  the  head  of  dramatic  oompositkML  In  the  United  StoteSi 
published  music  is  hicluded  in  the  "Act  for  the  encouragement  of  leaning," 
«nder  the  term  "  musical  compositkm."  Act  of  Congress  of  3d  Feb.  1831, 
eac.  1.  But  we  have  no  statute  in  this  country  to  secure  to  the  authon  of 
muiioal  oompositionB  the  sole  right  of  performance  in  publia 
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whether  a  compoBition  published  o»  a  singh  $heei  of  papery  CoBstrootion 
was  privileged  as  a  book  within  that  statute ;  which,  after  ajulq. 
considerable  doubt,  and  after  very  ingenious  and  interesting 
arguments^  has  also  been  decided  in  the  affir]hatiye.(a)[3] 

(a)  Hm6  y.  DaXe,  2  Camp.  28,  n.      CJkmenii  r.  CMdiing,  ib.  25.    11  EaAty 
24i. 

It  is  not  material  whether  the  matter  pirated  be  a  whole  book  of  music,  or 
some  one  tmie  of  a  particular  name  in  a  work  bearing  a  different  title.  WhUe 
r.  Gtrock,  1  Chit  Bep.  26. 

The  property  in  a  piece  of  mosio  is  exactly  the  same  as  that  in  a  book. 
And,  therefore,  upon  a  peraon  proving  that  he  was  the  composer  of  a  musical 
air,  although  the  piracy  was  endeavored  to  be  justified,  by  showing  that  the 
soDg  was  composed  to  be  sung  at  the  Italian  Opera  House,  and  that  all  songs 
brought  out  there  belonged  to  the  establishment^  Lord  Kenyon  held  that  such 
defence  could  not  be  supported ;  that  the  statute  vests  the  property  in  the 
author;  and  that  no  such  private  regulation  could  be  allowed  to  interfere 
with  the  public  right  Storace  v.  Longman^  2  Camp.  N.  P.  C.  27,  n. ;  and  see 
WyaUr.  Barnard,  ZY.&B,  11. 

The  assignment  of  the  copyright  of  music  must  be  in  writing.  See  Fower 
T.  WaOcer,  4  Camp.  N.  P.  0.  8.  Even  where  a  composer  had  aoqulesced  for 
six  years  in  the  publication  of  a  piece  of  music,  and  had  given  a  reoeipt  for  the 
price  of  it,  the  court  did  not  consider  that  he  had  transferred  his  interest  in  • 
the  copyright  Latour  v.  Bbmd,  2  Stark.  N.  P.  0.  382.  But  if  he  has  given 
leave  to  several  persons  to  copy  his  book,  or  has  not  asserted  his  light  against 
violations  by  many  persons  for  several  years,  {FiaM  v.  Buttxm^  Coop.  303,)  the 
lord  chancellor  will  not  grant  an  injunction  to  restrain  any  one  from  pirating 
the  work,  until  the  author's  right  at  common  law  is  first  established. 

On  the  same  principles  by  which  persons  are  not  allowed  to  take  down  a 
play  in  ahort^hand  at  a  theatre,  and  publish  it,  they  who  can  write  music  as 
they  hear  it  publicly  rehearsed,  may  be  prevented  by  injunction  from  violating 
the  property  of  the  composer  by  publishing  it 

[3]  In  the  case  of  Clayton  v.  Stone^  cited  2  Kent's  Com.  3*19,  which  was 
decided  in  the  circuit  court  of  the  United  States,  at  New  York,  Dea  1828,  it  was 
held  that  a  jTrioe  cwrrent  published  in  a  semi- weekly  newspaper  was  not  a  hook 
within  the  act  of  congress,  because  not  a  work  of  science  or  learning,  but  of 
mere  industry.  In  reference  to  this  extraordinary  decision,  Mr.  Curtis  (Tr.  on 
Copyright,  p.  108,)  very  justly  remarks :  "  This  is  inconsistent  with  the  previ- 
ous decisions,  and  the  reason  given  for  it,  is  at  variance  with  all  the  analogous 
principles  on  the  subject  'Works  of  industry  are  as  much  the  subject  of  pro-  ' 
tection  as  works  of  genius.  Indeed  there  can  be  no  line  drawn  between  a 
production,  the  fruit  of  learning,  and  one  the  fruit  of  mere  industry.  All  learn- 
ing is  the  accumulation  of  knowledge  gathered  by  the  exorcise  of  industry." 

By  the  5  &  6  Yict  c  45,  s.  2,  the  word  "  book"  as  used  in  that  act,  is  to  be 
construed  to  mean  and  include  every  volume,  part  or  division  of  a  volume, 
pamphlet,  sheet  of  letter  press,  sheet  of  music^  map^  chart,  or  plan  separately 
published. 

The  term  "  Book"  is  employed  in  both  the  English  and  American  statutes, 
and  the  question  has  arisen,  whether  its  construction  is  to  be  confined  to  those 
forms  of  publication  only  which  are  popuLurly  called  books. 
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And  it  bad  been  farther  determined,  that  an  all^ation)  that  the 
plaintiff  was  the  author  of  a  book,  being  a  musical  oompod- 
tioQ  called  A,  is  well  supported,  by  showing  him  to  haye  been 
the  author  of  a  musical  composition  of  that  name,  comprised 
in  and  occupying  only  one  page  of  a  work  with  a  different 
title,  which  contained  several  other  musical  compo6ition&(a) 
The  difficulty  in  these  cases  arose  from  the  statute,  which  in 
the  preamble  uses  the  expression  "  books  and  other  writingSj" 
*speaking  in  the  enacting  part  only  of  "  book  or  books." 

A  common  instance  of  the  interposition  of  a  court  of 
equity  is,  to  restrain  the  publication  of  unpublished  MSS,{b)[l'] 


(o)  White  y.  Gerodt,  2  B.  &  A-  298. 

(b)  It  has  been  detennined  at  law,  that  the  54  G0O.  3  c.  156,  does  not  impose 
upon  authors,  as  a  condition  precedent  to  their  deriving  any  benefit  under  that 
act,  that  the  composition  should  be  first  printed ;  and,  therefore,  that  an  au- 
thor does  not  lose  his  copyright  by  selling  his  work  in  MS.  before  it  is  printed. 
White  V.  Oeroch,  2  B.  &  A.  298. 

The  question  first  arose  in  England  at  nisi  prius  upon  a  song  printed  on  a  single 
sheet  of  paper,  which  it  was  contended  could  not  be  within  the  protection  of 
the  act  8  Anne,  c.  19,  which,  in  the  enacting  clause,  mentions  only  "ly>ok&" 
Lord  Ellenborough  was  inclined  to  think  that  such  a  publication  was  not  pro- 
teqted  by  the  statute,  as  the  word  book  only  means  in  common  acceptation  a 
plurality  of  sheets,  and  is  decidedly  used  in  this  sense  in  the  clause  of  the 
statute  which  speaks  of  "  every  sheet  or  sheets  being  part  of  such  book  or 
books." 

In  a  subsequent  case,  upon  the  same  point.  Lord  Ellenborough  reconsidered 
his  former  opinion,  and  it  was  settled  unanimously  by  the  court  that  it  oould 
not  depend  upon  the  form  of  the  publication,  whether  it  were  entitled  to  the 
privileges  of  the  statute  or  not;  that  a  composition  on  a  single  sheet  might 
well  be  a  book  witiiin  the  meaning  of  the  legislature. 

[1]  "An  injunction  to  restrain  the  publication  of  unpublished  manuscript^*' 
says  Mr.  Kent,  (2  Com.  379  et  seq.)  "has  been  frequently  granted  in  England: 
and  on  the  ground  that  the  author  had  a  property  in  an  unpublished  work  in- 
dependent of  the  statute.  Literary  property  is  the  ownership  to  which  an 
author  is  entitled  in  the  original  manuscript  of  his  literary  work ;  and  the  iden- 
tity of  the  work  consists  in  the  sentiment  and  language.  It  is  clearly  the 
author's  exclusive  right,  inasmuch  as  it  is  created  by  his  own  labor  and  inven- 
tion: and  the  reason  and  moral  sense  of  mankind  acquiesce  in  ^e  solidity  of 
the  title.  The  act  of  congress  says,  that  no  person  shall  be  entitled  to  the 
benefit  of  the  act,  unless  he  shall,  before  publication,  record  the  book  in  the 
clerk's  office  of  the  district  courts  by  depositing  a  printed  copy  of  the  title 
with  the  clerk;  but  there  is  another  section  of  the  act  which  dedares,  that  if 
any  person  should  print  or  publish  any  nkanuscript,  without  the  consent  of  the 
author  or  proprietor,  (he  behig  a  dUzen  or  readent  of  the  United  States,)  he 
shall  be  responsible  in  damages  by  a  special  action  on  the  case.  The  courts  of 
the  United  States  are  authorized  to  grant  injunctions  to  prevent  the  violatioii 
of  the  rights  of  authors  and  inventors,  and  to  protect  manuscripts  teota  pirati- 
cal publication.    Ko  length  of  time  wDl  authorize  the  publication  of  an  autbor't 
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Two  early  precedents  of  this,  are  the  cases  of  Mr.  Webb,  CoMtrao«<m 

1       1     J  1  •    T»         -I  n  ri  1  «..    of  Statute  of 

who  had  his  Irrecedents  of  Conveyancing  stolen  out  of  his  Aime. 
chambers  and  printed  ;(a)  and  of  Mr.  Forrester,  whose  notes 
were  copied  by  the  clerk  of  a  gentleman  to  whom  he  had 
lent  them.(6)  Upon  this  ground  an  injunction  was  granted 
to  restrain  the  publication  by  Dr.  Shebbeare  and  Mr.  Gwynne 
of  the  second  part  of  Lord  Clarendon's  History ;  it  had  been 
delivered  by  Henry,  Earl  of  Clarendon,  to  an  ancestor  of  the 
defendant  Gwyime,  with  liberty,  as  it  was  stated,  to  take  a 
copy  of  it,  and  make  what  use  of  it  he  thought  fit.    Lord 

(a)  Webb  y.  Sose,  24th  May,  1732,  dt  2  Bro.  P.  0.  Ed.  TomL  138. 
(6)  Farregter  y.  WaOer,  13  June,  1741,  lb. 

original  mannaoript  without  his  oanaentt    In  England,  the  publication  of  piv 
yate  letters,  forming  a  literary  compoaition,  has  been  restrained,  on  the  ground 
of  »  joint  property  existing  in  the  writer,  as  well  as  in  tiie  pereon  to  whom 
the  letters  were  addressed.    The  letters  of  Pope,  Swift  and  others,  and  the 
letters  of  Lord  Chesterfield,  were  preyented  from  a  surreptitioua  and  unautho- 
rised publication  by  the  process  of  injunction.    Lord  Ch.  Hardwicke  declared 
that  the  receiyer  of  a  private  letter  only  acquires  a  qualified  interest  in  it 
The  paper  on  which  it  is  written  may  belong  to  him,  but  the  composition  does 
not ;  and  he  cannot  publish  it  without  the  consent  of  the  writer.    In  the  case 
of  J^emvcU  y.  I^^fps^  the  yice-chancellor  held,  that  private  letters,  haying  the 
character  of  literary  composition,  were  within  the  spirit  of  the  act  protecting 
litonuy  property ;  and  that  by  sending  a  letter  the  writer  did  not  giye  the  r^ 
eeiyer  the  right  to  publish  it    But  tiie  court  would  not  interfere  to  restrain 
the  publication  of  commercial  or  firiendly  letters,  except  under  drcumstanoes. 
The  publication  or  production  of  business  letters,  might  often  be  necessary  in 
one^s  own  defence.    If  the  publication  of  priyate  letters  would  be  a  breach  of 
trust,  the  publication  has  been,  and  may  be  restrained.    It  is  easy  to  peroeiye 
the  delicacy  and  importance  of  this  brandi  of  eqmty  jurisdiction  relatlye  to  the 
publication  of  manuscripts  and  private  correspondence.    The  publication  of 
private  letters  ought  to  be  restrained,  when  it  would  be  a  breach  of  confidence 
and  trust,  as  letters  of  courtship ;  or  when  injurious  to  the  character  and  hap- 
piness of  others.    On  the  other  hand,  the  courts  will  not  lend  their  protection 
to  works  which  are  evidently  ii\|urious  to  the  public  morals  or  peace,  (nt  are  an 
offence  against  decency,  or  are  libels  upon  individuals. 

"In  general,"  remarks  Kr.  Curtis,  (on  Copyright,  pp.  83,  84,)  "the  author 
or  owner  of  an  unpublished  manuscript  may  obtain  the  interference  of  a  court 
of  equity,  to  prevent  ito  unauthorized  publication.  This  right  of  property  reste 
upon  one  of  the  ultimate  foundations  which  sustain  property  in  general; 
namely,  tiie  right  which  every  man  has  to  the  exclusive  possession  and  control 
of  the  producte  of  his  own  labor."  Webb  v.  iSoM,  cited  4  Burr.  2330 ;  2 
Brown's  Par.  0.  138.  Forrester  y.  Wdikery  dted  ut  mprtL  F&pe  y.  Ourle,  2 
Atk.  342.  Jfoniev  y.  Owen^  dted  4  Burr.  2320,  2490.  Duke  of  QueenOmry  y. 
Shebbeare,  2  Eden's  Ch.  R.  329.  SoiUhey  v.  Sherwood,  2  Meriv.  434.  Maddm 
y.  JKcAordson,  Amb.  694.  DtmoUson y.  .S^c^ 4 Burr.  2408.  WheaJUmy.Po' 
ten,  8  Peters'  a  C.  R.  591,  661 ;  2  Story'd  Eq.  Jurisp.  §943. 
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Oonstraotion    Northington,  however,  observed,  that  it  was  not  to  be  pre- 
ofsutute  of    g^^^jj^^  ^]^^  i^j.^  Clarendon,  when  he  gave  a  copy  of  his 

father's  work  to  Mr.  Gwynne,  intended  that  he  should  have 
the  profit  of  multiplying  it  in  print ;  that  Mr.  Gwynne  might 
make  every  use  of  it  except  that.(a)  In  McuMin  v.  Rtchard- 
r*3231  "  s<m.{b)  the  defendant  had  employed  a  short-hand  *writer  to 
take  down  the  farce  of  Love  a  la  Mode  upon  its  perfonnance 
at  the  theatre,  and  inserted  one  act  in  a  magazine,  and  gave 
notice  that  the  second  act  would  be  published  in  the  maga- 
zine of  the  following  month ;  upon  which  an  injunction  was 
granted.  [1] 

(a)  Duke  of  Queensbury  v.  SJubbeare^  2  Eden/  329,  so  the  bare  delireij  of 
the  cop7  to  be  printed  does  not  divest  the  right  oat  of  the  author.  Xjugpioik 
V.  Ourlf  4  Vin.  Ab.  278, 

(h)  Amb.  694.      . 

[1]  In  1*732,  Sir  Joseph  JekjrU,  on  a  biU  filed  by  the  son  of  Mr.  Webb,  a- 
oonveyancer,  granted  an  injunction  against  a  person  who  was  intending,  witii- 
out  authority,  to  print  the  draughts  left  hy  Mr.  Webb  in  manuscript     Webb  r, 
Eoge^  cited  4  Burr.  2330 ;  2  Bro.  P.  G.  138.    The  injunction  was  acquiesced  in. 

In  1741,  in  Forrester  t.  WaUerj  there  was  another  injunction  granted  against 
printing  the  plaintiff's  notes,  obtained  surreptitioualj,  without  bis  consent 

In  the  same  year,  also,  in  the  case  of  Fope  y.  CurU^  known  to  literary  his- 
tory, Lord  Hardwicke  granted  an  injunction  against  printing  Pope's  Letters  to 
Swift.    2  Atk.  342.    The  injunction  was  submitted  to. 

In  1755,  in  the  case  of  Maniey  y.  Owen^  a  bill  was  filed  by  some  printef^ 
who  had  bought  of  the  lord  mayor  the  copy  of  the  sessions  paper  of  trials,  to 
enjoin  the  defendants  fix)m  printing  it  The  injunction  was  granted,  upon  the 
ground  that  the  property  passed  by  the  lord  mayor's  grant  to  the  plaintiff 
MdfUey  v.  Owen,  cited  4  Burr.  2329,  2404.    This  injunction  was  acquiesced  in. 

In  1768,  the  Duke  of  Queensbury,  as  the  representatiye  of  Edward, 
Earl  of  Clarendon,  (Edward,  first  Earl  of  Clarendon,  the  lord  chancellor,)  filed 
a  bill  to  restrain  the  defendants  flt>m  printing,  publishing,  or  disposing  of  Lord 
Clarendon's  History  of  the  reign  of  Charles  the  Second.  The  bill  stated  that 
Henry,  late  Earl  of  Clarendon,  (Henry,  second  Earl  of  Clarendon,  son  of  the 
lord  chancellor,)  was  at  his  death  possessed  of  a  manuscript  copy  of  his  history, 
in  the  handwriting  of  Edward,  Earl  of  Clarendon,  to  the  sole  property  whereof 
the  plaintiff,  as  administrator  to  the  late  earl,  became  entitled.  The  defend- 
ant, Shebbeare,  by  his  answer,  stated,  that  the  defendant,  Gwynne,  fiom  whom 
he  received  the  manuscript  copy,  told  him  that  Henry,  Earl  of  Clarendon, 
thirty-three  years  before,  delivered  to  his  (Gwynne's)  father  the  original  manu- 
script of  tiie  history,  that  he  might  take  a  copy  of  it,  and  make  use  of  the  copy 
as  he  should  think  fit ;  and  that  a  copy  was  accordingly  taken.  The  court 
was  of  opinion,  that  it  was  not  to  be  presumed  that  when  Lord  Clarendon,  the 
son,  gave  the  elder  Gwynne  a  copy  of  his  other's  manuscript,  he  intended 
that  he  should  have  the  right  to  print  It ;  that  Mr.  Gwynne  might  make  eveiy 
use  of  it,  ezoept  that  Duke  of  QueeruXtury  r.  Sh^>beare,  2  Eden's  Gh.  Repi 
329,  cited  4  Burr.  Rep.  '2330,  2397.  The  injunction  was  granted,  and  was 
acquiesced  in ;  and  Shebbeare  afterwards  reooTered  against  Gwynne,  be- 
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In  the  case  of  the  late  Br.  Paley,  who  left  certain  manu*  CoDatruetioa 
scripts  to  be  given  to  his  own  pari^oners  only,  a  bookseller,  AnnA  " 
who  had  obtained  possession  of  them,  was  restrained  from       *' 
pabliahing  them.(a) 

A  case  has  been  mentioned  in  argument  at  the  bar,(&)  in  icattere  before 
which  the  attorney-general,  on  grounds  of  public  policy  ob-  ^®  ^^ 
tained  an  injunction  to  restrain  the  publication  of  matters  in 
the  privy  council. 

Upon  the  same  principle  the  publication  of  private  letters  injunction  to 
forming  a  literary  composition,  has  been  restrained.[2]     The  S^fofp^* 

yate  letters 
(a)  Oit  2  V.  A  B.  23.  fonningalite. 

fore  Lord  Mansfield,  large  damages,  for  representing  that  he  had  a  right  to 
print    4  Burr,  2330,  239^. 
And  aooordingly  it  has  been  determined  that  a  copyright  in  a  piece  of  musio 

was  not  loet^  although  it  had  been  published  in  manuscript  a  year  before  it 
was  printed.  The  words  "printed  and  published,"  used  in  the  statutes^  have 
reference  only  to  the  time  at  which  the  author's  exercise  of  the  right  is  to  be 
dated ;  and,  therefore,  the  circumstance  of  an  author  haying  previously  pub- 
lished in  manuscript  any  composition  which  is  afterwards  printed,  only  varies 
the  period  of  time,  from  which  the  twenty-eight  years  is  to  be  calculated. 

And  in  equity  it  was  held  that  a  copyright  exists  in  the  manuscript  of  a 
play,  even  after  it  has  been  performed  at  a  theatre. 

[2]  There  is  a  peculiar  class  of  manuscript  literary  property—episttdary 
wridngSb    They  appear  to  be  of  several  descriptions. 

The  first  species  is  that  in  which  the  form  of  letters  la  merely  g^ven  to  a 
work  in  order  to  allow  the  author  a  latitude  of  expression,  for  rendering  him- 
self intelligible,  or  for  any  other  purpose,  whilst  the  work  is  really  a  literaiy 
composition;  differing  in  no  other  respect  from  a  book  in  general  than  in  the 
dress  it  has  assumed ;  and  consequently  it  is  protected  by  the  law  like  every 
other  kind  of  literary  property. 

Letters  of  the  second  species  are  those  which,  althoug^i  they  have  passed 
from  one  pereon  to  another,  may,  from  the  nature  of  the  subjects  mentioned 
iu  them,  and  the  literary  character  of  the  writer,  be  considered,  when  a  great 
number  of  them  are  collected  together,  as  forming  a  literary  work. 

When  letters  thus  take  the  character  of  a  literary  composition,  the  writer, 
by  the  mere  transmission  of  them  to  the  person  to  whom  they  are  addressed, 
does  not  give  receiver  any  right  to  publish  them. 

When  it  was  objected  that  where  a  man  writes  a  letter,  it  is  in  the  nature 
of  a  gift  to  the  receiver,  Lord  Hardwioke  observed,  "  I  am  of  opinion  that  it  is 
only  a  special  property  in  the  receiver.  Possibly  the  property  in  the  paper 
may  belong  to  him,  but  this  does  not  give  a  license  to  any  person  whatsoever 
to  publish  diem  to  the  world ;  for  at  the  most  the  receiver  has  only  a  joint 
property  with  the  writer." 

If  individuals,  to  whom  such  letters  are  addressed,  have  not  the  power  to 
publish  them,  how  much  more  strictly  ought  third  persons,  into  whose  hands 
th^  may  have  fiiUen,  to  be  prevented  from  printing  them? 

The  third  species  coosista  of  common  letters  on  business,  and  on  every  other 
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first  instance  of  this  was  the  case  of  Pope  v.  OurlL{c)  The 
defendant  was  attempting  to  republish  in  England,  the  let- 
ters of  Pope,  Swift,  and  others,  which  had  been  already  sur- 
reptitiously published  in  Ireland.  Lord  Hardwicke  restrain- 
ed the  defendant  from  printing,  publishing  and  vending 
those  letters,  of  which  the  plaintiff  asserted  himself  to  be  the 
author.  He  said  that  letters,  though  fjouniliar,  might  form  a 
literary  composition,  in  which  the  author  retains  his  copy- 
right, and  does  not,  by  sending  them  to  the  person  to  whom 
they  are  addressed,  authorize  him,  or  a  third  person,  to  use 
them  for  the  purpose  of  profit,  by  publishing  them  against 
the  interest  and  intention  of  the  author ;  that  by  sending  the 
letters,  though  he  parts  with  the  *property  of  the  paper,  he 
,  does  not  part  with  the  property  of  copyright  in  the  composi- 
tion. Upon  this  authority  Lord  Bathurst  granted  an  injunc- 
tion against  the  widow  of  Mr.  Stanhope,  and  Dodsley,  the 
bookseller,  to  restrain  the  publication  of  Lord  Chesteifield's 
letters.(a)[l] 


(a)  2  Atk.  342. 

(&)  Thompaon  ▼.  Siankope^  Amb.  737. 


subject  that  can  occur  in  the  intercourse  of  private  life^  but  which  never  could 
have  been  intended  to  be  published,  and  therefore  cannot  be  considered  as 
literary  compositions,  and  entitled  to  protection  on  the  ground  of  a  copyright 
existing  in  them. 

Although  the  courts  of  equity  will  sometimes  interpose  to  stop  the  publioar 
tion  of  such  letters ;  yet  it  is  not  upon  the  ground  of  copyright,  but  that  the 
publication  is  a  breach  of  contract  or  confidence ;  or  when  they  are  intended 
to  be  made  a  source  of  profit,  at  the  risk  of  wounding  private  feelings. 

If  in  such  cases  the  courts  of  equity  were  to  interfere  on  any  other  principle^ 
they  would  defeat  the  end  of  justice.  An  individual  would  be  deprived  of  his 
defence  in  proving  agency,  orders  for  goods,  the  truth  of  an  assertion,  or  some 
other  fact,  merely  because  the  proof  is  contained  in  letters  in  which  a  pretend- 
ed copyright  is  daimed. 

[1]  Mr.  Curtis  (Tr.  on  Copyright,  p.  92,)  after  citing  the  Bnglish  authorities 
on  this  subject,  arrives  at  the  following  conclusion :  "  1.  The  leading  principle 
is,  that  the  writer  of  letters  has  such  a  qualified  proper^  in  them  as  wiU 
entitle  him  to  an  ix\junction  to  restrain  their  publication  by  the  party  written 
to  or  his  assignees  or  representatives.  2.  That  this  qualified  property  descends 
to  representatives.  3.  That  it  is  a  right  of  property  independent  of  the  right 
to  take  the  profits  of  publication,  and  consequently  does  not  depend  upon  or 
involve  the  pecuniary  value  of  the  letters  proposed  to  be  published.  4w  That 
for  the  purposes  of  justice  publicly  administered  in  the  ordinary  modes  of 
proceeding,  or  to  vindicate  his  character  from  an  accusation  publicly  made, 
the  receiver  of  letters  may  publish  them." 

An  author  of  letters  or  papers  of  whatever  kind,  whether  they  be  letters 
of  buaineBS  or  private  letters,  or  literary  composition^  has  a  property  and  an 
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The  question  in  these  cases,  as  observed  by  Sir  T.  Plumer  Constrnctloii 
arose,  whether,  where  letters  had  the  character  of  literary  j^j^^, 

exdDsire  oopyright  thereij],  tmlefls  he  unequiTocaUy  dedicate  them  to  the 
public,  or  to  some  private  person ;  and  no  person  has  any  rig;ht  to  pablkh 
them  without  his  consent  unless  such  publication  be  required  to  establish  a 
personal  right  or  claim,  or  to  vindicate  character.  The  government  hasi  * 
perhaps,  a  right  to  publish  official  letters  addressed  to  it,  or  to  any  of  its 
d<^partments  by  public  officers ;  but  no  private  person  has  such  a  right,  without 
the  sanction  of  the  government  To  constitute  a  piracy  of  an  original  work^ 
it  IB  not  necessary  that  the  whole  or  the  larger  part  of  it  should  be  taken ; 
but  it  is  only  necessary  that  so  much  should  be  taken  as  sensibly  to  diminish 
the  vahie  of  the  original  work,  or  substantiaDy  to  appropriate  the  labors  of 
the  author.    Fciacm  v.  Marah  and  others^  2  Story's  Rep.  100. 

Judge  Story,  in  this  case,  remarked :  *'  It  is  objected,  m  the  first  l^aoe,  on 
behalf  of  the  defendants,  that  the  letters  of  Washington  are  not,  in  the  sense 
of  the  law,  proper  subjects  of  copyright  for  several  reasons;  (1,)  because  they 
are  the  manuscripts  of  a  deceased  person  not  injured  by  the  puUication 
thereof;  (2,)  because  they  are  not  literary  compositions,  and,  thereflbre,  not 
susceptible  of  being  literary  property,  nor  esteemed  of  value  by  the  author; 
(3,)  because  they  are,  in  their  nature  and  character,  either  public  or  official 
letters,  or  private  letters  of  business ;  and  (4,)  because  they  were  designed  by 
the  author  for  public  use,  and  not  for  copyright,  or  private  property. 

*'  Now,  in  relation  to  the  last  objection,  it  is  most  manifest  that  President 
Washing^n  deemed  them  his  own  private  property,  and  bequeathed  them  to 
his  nephew,  the  late  Mr.  Justice  Washington,  through  whom  the  late  Mr. 
Chief  Justice  Marshall  and  Mr.  Sparks  acquired  an  interest  therein;  and,  aa 
appears  from  the  contract  between  these  gentlemen  annexed  to  the  report^ 
the  publication  of  these  writings  was  undertaken  by  Mr.  Sparks,  as  editor, 
for  their  joint  benefit;  and  the  work  itself  has  been  accomplished  at  great  expense 
and  labor,  and  aft^  great  intellectual  efforts,  and  very  patient  and  compre- 
hensive researches,  both  at  home  and  abroad.  The  publication  of  the 
defendants,  therefore,  to  some  extent,  must  be  injurious  to  the  rights  of 
property  of  the  representatives  and  assignees  of  President  Washington. 
Indeed,  aa  we  shall  presently  see,  congress  base  actually  purchased  these 
very  letters  and  manuscripts,  at  a  great  price,  for  the  benefit  of  the  nation, 
from  their  owner  and  possessor  under  the  will  of  Mr.  Justice  Washmgton,  aa 
private  and  most  valuable  property.  That  President  Washington,  therefore, 
intended  them  exclusively  for  public  use,  as  a  donation  to  the  public^  or  did 
not  esteem  them  of  value  as  his  own  private  property,  appears  to  me  to  be  a 
proposition  completely  disproved  by  the  evidence.  Unless,  mdeed,  there  be 
a  most  unequivocal  dedication  of  private  letters  and  papers  by  the  author 
either  to  the  public  or  to  some  private  person,  I  hold  that  the  author  has 
a  property  therein,  and  that  the  copyright  thereof  exclusively  belongs  to 
him. 

"  Then  as  to  the  supposed  distinction  between  letters  of  business,  or  of  a 
mere  private  or  domestic  character,  and  letters  which,  ftom  their  character 
and  content^  are  to  be  treated  as  literary  compositions,  I  am  not  prepared  to 
admit  its  soundness  or  propriety.  It  is  extremely  difficult  to  say  what  letters 
are  or  are  not  literary  compositions.  In  one  sense,  aU  letters  are  literary,  ibr 
they  consist  of  the  thoughts  and  language  of  the  writer  reduced  to  written 
characters,  and  show  his  style  and  his  mode  of  constructing  sentences,  and 
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his  habits  of  oompositLon.     Many  lettere  of  busmees  also  embrace  critical 

remarks  and  expressioDS  of  opinion  on  various  subjects,  moral,  reUgious, 
political  and  literary.  What  is  to  be  done  in  such  cases  ?  Even  in  composi- 
tions confessedly  literary,  the  author  may  not  intend,  nay,  often  does  not 
*  intend  them  for  publication ;  and  yet,  no  one  on  that  acoount  doubts  his  right 
of  property  therein,  as  a  subject  of  value  to  himself  and  to  his  posterity.  If 
subsequently  pubhshod  by  his  representatives,  would  they  not  have  a  copy- 
right therein  ?  It  is  highly  probable  that  neither  Lord  Chesterfield,  nor  Lord 
Orford,  nor  the  poet  Gray,  nor  Cowper,  nor  Lady  Busaell,  nor  Lady  Montague, 
ever  intended  their  letters  for  publication  as  literary  compositions,  although 
they  abound  with  striking  remarks,  and  elegant  sketches,  and  sometimes  with 
the  most  profound,  as  well  as  affecting,  exhibitions  of  dose  reflection,  and  various 
knowledge  and  experience,  mixed  up  with  matters  of  business,  personal 
anecdote,  and  £amily  gossip. 

"  Thero  is  no  small  confusion  in  the  books  in  reference  to  the  question  of 
copyright  in  letters.  Some  of  the  dicta  seem  to  suppose  that  no  copyright  can 
exist,  except  in  letters  which  are  professedly  literary ;  while  others  again 
recognize  a  much  more  enlarged  and  liberal  doctrine.  Without  attempting  to 
reconcile,  or  even  to  comment  upon  the  language  of  the  authorities  on  this 
head,  I  wish  to  state  what  I  conceive  to  be  the  true  doctrine  upon  the  whole 
subject  In  the  first  place,  I  hold  that  the  author  of  any  letter  or  letters, 
(and  his  representatives)  whether  they  are  literary  compositions,  or  ^miliar 
letters,  or  letters  of  business,  possess  the  sole  and  exclusive  copyright  therein ; 
and  that  no  persons,  neither  those  to  whom  they  are  addressed,  nor  other 
persons  have  any  right  or  authority  to  publisli  the  same  upon  their  own 
account,  or  for  their  own  benefit  But,  consistently  with  this  ri^ht,  the 
persons  to  whom  they  are  addressed,  may  have,  nay,  must,  by  implication, 
possess  the  right  to  publish  any  letter  or  letters  addressed  to  them  upon  such 
occasions  as  require  or  justify  the  publication  or  public  use  of  them ;  but  this 
right  is  strictly  limited  to  such  occasions.  Thus,  a  person  may  justifiably  use 
and  publish  iu  a  suit  at  law  or  in  equity  such  letter  or  letters  as  are  neoessaiy 
and  proper  to  establish  his  right  to  maintain  Uie  suit  or  defend  the  same.  So^ 
if  he  be  aspersed  4»r  misrepresented  by  the  writer,  or  accused  of  improper 
conduct  in  a  public  manner,  he  may  publish  such  parts  of  such  letter  or  letten^ 
but  no  more,  as  may  be  neoessary  to  vindicate  his  character  and  reputation,  or 
firee  him  fi*om  unjust  obloquy  and  reproach.  If  he  attempt  to  publish  such 
letter  or  letters  on  other  occasions  not  justifiable,  a  court  of  equity  will  prevent 
the  publication  by  an  injunction,  as  a  breach  of  private  confidence  or  contract, 
or  of  the  rights  of  the  author ;  and  afortiorif  if  he  attempt  to  publish  them 
fi>r  profit^  for  then  it  is  not  a  mere  breach  of  confidence  or  contract,  but  it  is 
a  violation  of  the  exclusive  copyright  of  the  writer.  In  short,  the  person  to 
whom  letters  are  addressed  has  but  a  limited  right  or  special  property  (if  I 
may  so  call  it)  in  si^ch  letters  as  a  trustee  or  bailee,  for  particular  purposes, 
either  of  information  or  of  protection,  or  of  support  of  his  own  rights  and 
character.  The  general  property  and  the  general  rights  incident  to  property 
belong  to  the  writer,  whether  the  letters  are  literary  compositions,  or  tamiliar 
letters,  or  details  of  (acts,  or  letters  of  business.  The  general  property  in  the 
manuscripts  remains  in  the  writer  and  his  representatives,  as  well  as  the 
general  copyright  A  fortiori^  third  persons  standing  in  no  privity  with  either 
party,  are  not  entitled  to  publish  them  to  subserve  their  own  private  purposes 
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they  were  addressed,  deprived  the  author  of  his  power  over  Construction 
them  as  his  composition,  so  far  as  to  authorize  a  publication  Anne. 

of  mterest,  or  curiofltt7,  or  passion.  If  the  cose  of  Perceval  y.  Fhipps,  (2  Yes. 
and  Beun.  21,  28,)  before  the  then  vioe-chancellor,  (Sir  Thomas  Plumer,) 
contains  a  different  doctrine,  all  I  can  say  is,  that  I  do  not  accede  to  its 
authority ;  and  I  &U  back  upon  the  more  intelligible  and  reasonable  doctrine 
of  Lord  Hardwlcke  m  B^pe  y.  Ourl,  (2  Atk.  R.  342,)  and  Lord  Apsle^  in  the 
case  of  Uaompaon  y.  Stanhopej  (Arab.  B.  131,)  and  of  Lord  Keeper  Henley  in 
the  case  of  ITie  Duke  of  Queenabnry  y.  Skebbearej  (2  Eden's  K.  329 ;  4  Burr. 
R.  2330,)  which  Lord  Eldon  has  not  scrupled  to  hold  to  be  binding  authorities 
upon  the  point  in  Gee  y.  Pnichard,  (2  Swanst  B.  403,  414, 415,  419, 426, 427.) 
But  I  do  not  understand  that  Sir  Thomas  Plumer  did  in  Perceval  y.  PMpps 
deny  Uie  right  of  property  of  the  writer  in  his  own  letters;  and  so  he  was 
understood  by  Lord  Eldon  in  Cfee  y.  Priichard;  who,  howeyer,  said  that  that 
case  admitted  of  much  remark.  * 

'*  Indeed,  if  the  doctrine  were  otherwise,  that  no  person  or  his  representatiyes 
could  haye  a  copyright  in  his  own  priyate  or  familiar  letters  written  to  Mends 
upon  interesting,  political  and  other  occasions,  or  containing  details  of  &ct8 
and  oocnrences  passing  before  the  writer,  it  would  operate  as  a  great  dis- 
couragement upon  the  collection  and  preseryation  thereof;  and  the  materials 
of  history  would  become  &r  more  scanty  than  they  otherwise  would  be. 
What  descendant  or  representatiye  of  the  deceased  author  would  undertake  to 
publish,  at  his  own  risk  and  expense,  any  such  papers;  and  what  editor 
would  be  willing  to  employ  his  own  learning,  and  judgment,  and  researches, 
in  illustrating  such  works,  if  the  moment  they  were  successful  and  possessed 
the  substantial  patronage  of  the  public,  a  riyal  bookseller  might  republish 
them,  either  in  the  same  or  in  a  cheaper  form,  and  thus  either  share  with  him 
or  take  from  him  the  whole  profits?  It  is  the  supposed  exdusiye  copyright 
in  such  writing  which  now  encourages  their  publication  thereofj  from  time  to 
time,  after  the  author  has  passed  to  the  graye.  To  this  we  owe,  not  merely 
the  publication  of  the  writings  of  Washington,  but  of  Franklin,  and  Jay,  and 
Jefferson,  and  Madison,  and  other  distinguished  statesmen  of  our  own  country. 
It  appears  to  me  that  the  copyright  act  of  1831,  (ch.  16,  sec  9,)  fully  recog- 
nizee the  doctrine  for  which  I  contend.  It  giyes  by  implication  to  the  author 
or  legal  proprietor  of  any  manuscript  whateyer  the  sole  right  to  print  and 
publish  the  same,  and  expressly  authorizes  the  courts  of  equity  of  the  United 
States  to  grant  ligunctions  to  restrain  the  publication  thereof  by  any  person 
or  persons  without  his  consent 

"  In  respect  to  official  letters  addressed  to  the  goyemment  or  any  of  its 
departments,  by  public  officers,  so  far  as  the  right  of  the  goyemment  extends 
from  principles  of  public  poUcy  to  withhold  them  from  publication,  or  to  give 
them  publicity,  there  may  be  a  just  ground  of  distinction.  It  may  be  doubtful 
whether  any  public  officer  is  at  liberty  to  publish  them,  at  least,  in  the  samo 
age,  when  secrecy  may  be  required  by  the  public  exigencies  without  the 
sanction  of  the  goyemment  On  the  other  hand,  from  the  nature  of  the  public 
service,  or  the  character  of  the  documents  embracing  historical,  military,  or 
diplomatic  information,  it  may  be  the  right,  and  even  the  duty  of  the  govern- 
ment, to  giye  them  publicity,  even  against  the  will  of  the  writers.  But  this 
is  an  exception  in  &yor  of  the  goyemment,  and  stands  upon  the  principles 
allied  to,  or  nearly  similar  to  the  rights  of  priyate  individuals  to  whom  letters 
are  addressed  by  their  agents  to  use  them,  and  publish  them  upon  fit  and 
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without  his  consent  [2]     And  it  has  been  decided,  observed 

justifiable  occasions.  But  assuming  the  right  of  the  goyemment  to  publish 
8u<di  ofiQcial  letters  and  papers  under  its  own  sanction,  and  for  public  purposes^ 
I  am  not  prepared  to  admit  that  any  private  persons  have  a  right  to  publish 
the  same  letters  and  papers,  without  the  sanction  of  tiie  government)  for  their 
own  private  profit  and  advantage.  Recently  the  Duke  of  Wellington's  des- 
patches have  (I  believe)  been  published  hy  an  able  editor,  with  the  consent  of 
the  noble  duke,  and  under  the  sanction  of  the  government  It  would  be  a 
strange  thing  to  say  that  a  compilation  involving  so  much  expense,  and  so 
much  labor  to  the  editor  in  collecting  and  an'anging  the  materia^  might  be 
pirated  and  republished  by  another  bookseller,  perhaps  to  the  ruin  of  the 
original  publisher  and  editor.  Before  my  mind  arrives  at  such  a  conclusion, 
I  must  have  dear  and  positive  lights  to  guide  my  judgment,  or  to  bind  me  in 
point  of  authority." 

[2]  On  this  subject  Mr.  Curtis  (Tr.  on  Copyright,  p.  93,  et  seq.)  makes  the 
following  just  observations :  "  A  doubt  has  been  suggested,  whether  mere 
private  letters,  not  mtended  as  literary  compositions,  are  entitled  to  the  pn>> 
tection  of  an  injunction  in  the  same  manner  as  compositions  of  a  literary  cha- 
racter. This  doubt  has  probably  arisen  from  the  habit  of  not  diacriminatiDg 
between  the  different  rights  of  property  which  belong  to  an  unpublished  man- 
uscript, and  those  which  belong  to  a  published  book.  The  latter,  as  I  have 
intimated  in  another  connection,  is  a  right  to  take  the  profits  of  publication. 
The  former  is  a  right  to  control  the  act  of  publication,  and  to  decide  whether 
there  shall  be  any  publication  at  all.  It  has  been  called  a  right  of  property ; 
an  expression  perhaps  not  quite  satisfiKJtory,  but  on  the  other  hand  sufficient- 
ly descriptive  of  a  right  which,  however  incorporeal,  involves  many  of  the  es- 
sential elements  of  property,  and  is  at  least  positive  and  definite.  This  ex- 
pression can  leave  us  in  no  doubt  as  to  the  meaning  of  the  learned  judges  who 
have  used  it,  when  they  have  applied  it  to  cases  of  unpublished  manuscripts. 
They  obviously  intended  to  use  it  m  no  other  sense,  than  in  contradistinction 
to  the  mere  interests  of  feeling,  and  to  describe  a  substantial  right  or  legal  in- 
terest Gee  V.  PrUcfuard,  2  Swanst  403 ;  SontTiey  v.  Sfienffood,  2  l£eriv.  435 ; 
Fobom  V.  Mars?i^  2  Story's  R.  101,  108,  109;  Dennis  v.  Lederc^  1  Martina 
Louis.  R.  297  ;  2  Story's  Eq.  Jurisp.  §  945,  948  a. 

'*  If  this  be  the  correct  view  of  the  adjudged  cases,  it  follows  that  there  can 
be  no  sound  distinction  between  pivate  letters  or  letters  of  firiendship  or  busi- 
ness, and  letters  intended  as  literary  compositions,  so  far  as  the  remedy  afibrd- 
ed  to  the  writer  by  courts  of  equity  is  concerned.  In  either  case,  the  writer 
proceeds,  when  seeking  that  remedy,  upon  a  right  which  the  courts  have  re- 
cognized as  a  right  of  property ;  though  in  the  case  of  letters  which  the  writer 
intended  for  publication  and  profit,  his  right  has  the  other  element  of  an  an- 
ticipated loss  of  pecuniary  profits.  Indeed,  there  is  a  moral  reason  why  the 
rights  of  property  should  not  be  deemed  to  exist  only  when  the  letters  are 
literary  compositions,  which  has  been  pouited  out  by  an  eminent  jurist  '  If 
the  mere  sending  of  letters  to  third  persons  is  not  to  be  deemed,  in  cases  of 
literary  composition,  a  total  abandonment  of  the  right  of  property  ther^n  by 
the  sender;  aforiicrij  the  act  of  sendmg  them  cannot  be  presumed  to  be  an 
abandonment  thereof  in  cases  where  the  veiy  nature  of  the  letters  imports,  as 
matter  of  business  or  fliendship,  or  advice,  or  family  or  personal  confidence, 
the  implied  or  necessary  intention  and  duty  of  privacy  and  secrecy.*  2  Story's 
Eq.  Jurisp.  §  947. 
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his  honor,  that  by  sending  a  letter,  the  writer  does  not  give  OoMtraction 
the  receiver  the  power  of  publishing  it :  that  whether  he  is  ^u^g 
to  be  considered  as  a  joint  proprietor  or  not,  letters  may 
have  the  character  of  literary  composition  stamped  upon 
them,  so  that  they  are  within  the  spirit  of  the  act  of  parlia- 
ment protecting  literary  property ;  and  a  violation  of  the 
right  in  that  instance,  is  attended  with  the  same  consequences 
as  in  the  case  of  an  unpublished  manuscript  of  an  original 
composition  of  any  other  description. 

His  honor  then  proceeded  to  observe,  that  admitting  that  Not  to  restrain 
private  letters  might  have  the  character  of  literary  compo-  '^^^ 
sition,  the  application  of  a  right  to  restrain  as  a  universal 
rule  extending  to  every  letter  which  any  person  writes  upon 
any  subject,  appeared  to  go  a  great  way,  as  it  included  all 
mercantile  letters,  all  letters  passing  between  individuals, 
not  only  upon  business,  but  on  every  subject  that  can  occur 
in  the  intercourse  of  private  life.    If  in  *every  such  instance,  [*326] 

the  publication  might,  upon  this  doctrine,  be  restrained  as  a 
violation  of  Uterary  property ;  whatever  might  be  the  in- 
tention, the  effect  would  frequently  be  to  deprive  an  individu- 
al of  his  defence,  by  proving  agency,  orders  for  goods,  the 
truth  of  his  assertion,  or  any  other  fact,  in  the  proof  of  which 
letters  might  form  the  chief  ingredient. 

Upon  this  principle  his  honor,  in  the  case  from  whence  Not  where 

publication  no- 
oessary  to 

"  There  is  another,  and,  as  it  seems  to  me,  deciaire  objection  to  the  suppos-  ™^  ~^®  P?^' 
ed  distinction  between  private  letters  and  letters  of  a  literary  character.  It  is  ^ 
impossible  to  make  any  sach  distinction,  in  point  of  &ct  Literary  subjects, 
elegance  and  finish  of  style,  elaborate  and  beautifUl  writing,  eloquent  descrip- 
tion, may  all  be  found  in  letters  of  firiendship^  as  much  as  personal  anecdote  or 
topics  of  domestic  interest  What  is  the  friendly  correspondence  of  the  learn- 
ed, but  in  a  critical  sense,  literary  composition ;  in  which  knowledge,  taste 
and  eloquence,  on  subjects  of  general  and  literary  interest,  are  so  copiously 
displayed,  that  the  treasures  which  lie  hidden  in  private  repositories  doubtlesa 
exceed  in  value  and  importance  all  that  the  world  has  yet  possessed  in  publish- 
ed epistolaiy  writing?  Yet  it  would  be  extremely  inaccurate  to  apply  to  such 
writings  the  term  literary  compositions,  in  the  sense  in  which  alone  that  term 
can  have  any  legal  acceptation ;  for  in  this  sense  it  must  mean  compositions 
written  with  a  view  to  their  publication  as  literary  works.  If  the  style  or 
the  subject  is  to  be  the  test  of  the  literary  character  of  a  letter,  in  a  court  of  jus- 
tice, a  vast  mass  of  private  coirespondence  would  at  onoe  fall  under  that  de  - 
signation;  but  if  this  test  is  to  decide  the  question  of  protection  from  unau- 
thorized publication,  a  still  greater  mass  of  iamiliar  writing,  that  can  exhibit  no 
atoning  merits  of  style  or  subject  to  console  the  feelings  wounded  by  publica- 
tion, must  be  left  out  of  the  pale  of  human  rights.  Fortunately  for  the  peace 
of  mankind,  the  law  establishes  no  such  distinction." 
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Construction    these  observations  are  taken,  dissolved  an  injunction  against 
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Anne.  publistung  pnvate  letters,  alleged  to  have  been  obtained 

from  an  agent,  to  whom  they  were  sent  in  confidence ;  the 
answer  denying  confidence;  and  avowing  the  defendant's 
object  in  publishing  them  in  a  newspaper,  of  which  he  was 
the  proprietor,  to  be  not  profit,  but  the  vindication  of  his 
character  from  the  imputation  publicly  cast  upon  him  by  the 
Injunction       plaintifif  of  giving  false  intelligence.(a)[l] 
where  publi-        A  court  of  equity  wiU,  however,  interfere  to  prevent  the 
S*abi^^ of  publication  of  letters  which  would  be  a  breach  of  trust  or 
trust.  confidence,  the  plaintiff  having  a  right  of  preventing  the 

publication,  independent  of  any  original  copyright :  an  in- 
junction was  accordingly  granted  to  restrain  the  publication 
of  letters  from  an  old  lady  under  a  weak  attachment  to  a 
young  man,  there  having  been  an  agreement  not  to  publish 
the  letters,  but  to  deliver  them  up  for  valuable  consideration 
and  a  sum  of  money  having  been  actually  paid  to  the  de- 
fendant.(6)  In  a  case  before  Lord  Manners,  upon  a  bill  filed 
by  an  executor,  it  appeared  that  the  defendant,  who  was  a 
relation  of  the  testa.trix,  and  as  such  had  been  permitted  to 
r*3261  reside  *in  her  house  in  Dublin,  where  she  left  a  great  num- 

(a)  Lord  and  Lady  Perceval  v.  Phippa^  2  V.  &  B.  19. 
(h) V.  Eaixm,  13  Ap.  1813,  cit  2  V.  &  B.  27. 

[1]  Perceval  v.  Phipps^  2  Ves.  &  Beam.  28.  Sir  Tliomas  Plumer,  V.  C. — 
This  is  the  naked  case  of  a  bill,  certainly,  to  prevent  the  publication  of  priTato 
letters ;  not  stating  the  nature,  subject  or  occasion  of  them,  or  that  thej  were 
intended  to  be  sold  as  a  literary  work  for  profit,  or  are  of  any  value  to  the 
plaintiff.  Upon  such  a  case  it  is  not  necessary  to  determine  the  general  ques- 
tion, how  far  a  court  of  equity  will  interpose  to  protect  the  interest  of  the  au- 
thor of  private  letters.  The  interposition  of  the  court  in  this  mstanoe  certainly 
is  not  a  consequence  fix>m  the  cases  that  were  cited  (Pope  v.  Curi^  Tkompson  t. 
StanJwpe)  upon  which  I  shall  merely  observe  that,  though  Uie  form  of  familiar 
letters  might  not  prevent  their  approaching  the  character  of  a  literary  wock ; 
every  private  letter,  upon  any  subject  to  any  person,  is  not  to  be  desoibed  as  a 
literary  work,  to  be  protected  upon  the  principle  of  copyright  The  ordinary 
use  of  correspondence  by  letters  is  to  carry  on  the  intercourse  of  life  between 
persons  at  a  distance  from  each  other,  in  the  prosecution  of  commeroial  or 
other  businetjs,  which  it  would  be  YQry  extraordinary  to  describe  as  a  literary 
work,  in  which  the  writers  have  a  copyright  Another  class  is  the  oonres- 
pondence  between  friends  or  relations  upon  their  private  oonoems ;  and  it  is 
not  necessary  here  to  determine  how  far  such  letters,  falling  into  the  hands  of 
executors,  assignees  of  bankrupts,  &c.,  could  be  mado  public  in  a  way  thai 
must  frequently  bo  very  injurious  to  the  feelings  of  individuals.  I  do  not  moan 
to  say  that  would  afford  a  ground  for  a  court  of  equity  to  interpose  to  prevent 
a  breach  of  that  sort  of  confidence  independent  of  contract  and  property. 
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ber  of  letters,  had  refused  to  deliver  ihem  up,  and  tlireaten-  ConBtraetioii 
ed  to  publish  them  by  subscription :  an  injunction  was  ac-  i^^**  ^ 
cordingly  granted  to  restrain  the  publication.(a) 

Sir  T.  Plumer  has  alluded  to  another  class  of  cases  under  Whether  pub- 
this  head,  viz.  of  letters  consisting  of  the  correspondence  be-  respondenoe 
tween  friends  and  relations  upon  their  private  concerns.    "  It  ^fJJ??'*  ^ 
is  not  necessary,"  his  honor  observed,  "here  to  determine  lations would 
how  far  such  letters  falling  into  the  hands  of  executors,  as-  ^  wrtMined. 
signees  of  bankrupts,  &c.  could  be  made  public  in  a  way  that 
must  frequently  be  very  injurious  to  the  feelings  of  individu- 
als.   I  do  not  mean  to  say  that  would  afford  a  ground  for  a 
court  of  equity  to  interpose  to  prevent  a  breach  of  that  sort 
of  confidence,  independant  of  contract  and  property.''(6) 

It  has  been  determined  that  a  copyright  may  exist  in  a  Ihmditloo. 
Translation^  whether  it  be  produced  by  personal  application 
and  expense,  or  gift.(c)[l] 

.    (a)  JEMo/6VvfMir(iT.  2>unJfcm,  IBa.  ABe.  ^09.  ^ 

(h)  2  V.  A  B.  28. 
(6)  WyaJttY.  Barnard,  8  V.  A  B.  77.    Bi$meUY.  Ohekoood,  S  ICeiiy.  441,  n. 

[1]  "X  copyright"  flays  Mr.  Kent,  "may  exist  in  a  translation,  as  much  as 
in  an  original  composition,  and  whether  it  be  produced  bj  personal  application 
and  expense^  or  bj  gift  2  Kent  Com.  381,  citing  WyaU  t.  Bamardf  3  Yes. 
ABea.77. 

On  this  subject,  Mr.  Curtis  (Tr.  on  Patent  p.  186,  d  «;.,)  remarks :  "  It  is 
undoubtedly  true,  that  the  translation  of  a  woric  from  a  foreign  tongue  incor- 
porates with  the  orighial  so  much  new  labor,  that  it  may  with  propriety  be 
treated,  for  some  purposes,  b»  a  new  work.  It  is  the  policy  of  tiie  laws  which 
protect  oopyright  to  encourage  this  and  every  other  species  of  literary  labor, 
as  Ihr  as  may  ccmsist  with  the  Tested  rights  of  authors.  But  it  may  perhaps 
admit  of  question,  whether  it  is  not  necessary,  in  order  that  a  trsndator  should 
acquire  a  new  title  and  a  ralid  oopyright  in  literary  matter,  originally  composed 
by  another,  that  the  original  should  hare  been  first  published  in  a  foreign 
oountiy.  If  a  British  or  American  author  should  see  fit  to  publish  in  his  own 
country  an  original  work  in  a  foreign  or  a  dead  language,  and  should  secure 
the  oopyright  thereof  m  the  manner  required  by  law,  can  any  person  translate 
h^  and  by  such  translation  acquire  the  right  to  publish  it  in  the  yemacular 
tongue  ?  The  answer  to  this  question  must  depend  in  a  good  degree  upon  the 
effect  to  be  g^ven  to  the  act  of  translation,  as  a  new  iBbot,  taken  in  connection 
with  the  &ct  that  the  original  author  has  an  undoubted  oopyright  in  the  matter 
of  the  work,  as  he  put  it  forth.  Translation  of  a  woric  published  in  a  foreign 
country  is  the  adoption  of  matter  in  which  no  one  has  an  exdusive  right  in 
the  country  where  the  translation  is  made,  since  it  is  there  piMiei  juria ;  and 
the  translator  impresses  upon  that  matter  so  much  of  a  new  character  by  his 
o\ni  labor,  that  the  law  treats  his  translation  as  a  new  product^  and  holds  him 
entitied  to  a  copyright^  to  protect  this  new  product,  as  such.  At  the  same 
time  any  one  else  may  make  a  new  translation.  But  where  the  matter  of  the 
work  is  not  pMiei  jurit^  is  the  new  form  given  to  it  by  tronslation  sufficient 
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ConaiTucticn        The  couTt  has  refused  to  extend  an  iniunction  to  restrain 
jjjne.  ^^  publication  of  the  specifications  of  patents,  which  were 

part  of  an  oriffinal  work  that  had  been  pirated.(a) 

No  copyright    ^  ^  r  \  /  . 

in  specification 

of  patent.  (a)  WyaM  v,  Boumardf  sup. 

to  override  the  exclusive  right  of  the  original  author  in  the  matter  itself? 
Notwithstanding  the  general  principle  of  the  English  law  in  relation  to  trans- 
lation^ this  question,  I  apprehend,  would  be  not  easy  of  solution  in  the  case 
of  a  Bcientiflo  work  written,  for  instance,  in  Latin,  intended  for  the  learned 
and  intended  to  convey  a  new  discovery,  or  other  information  peculiarly 
original.  It  would  be  urged,  in  such  a  case,  that  the  translation  had  given  the 
work  a  new  dress,  in  which  the  matter  of  It  would  be  brought  within  the 
tea(^  of  a  far  greater  number  of  persons ;  and  this,  it  would  be  contended,  mm 
not  only  meritorious,  but  was  a  result  of  new  labor  of  a  purely  intellectual 
kind.  Still  the  principle  which  allows  the  character  of  originality  to  the  pro- 
duct of  new  labor  upon  old  materials,  would,  in  such  a  case  encounter  the 
exclusive  right  of  the  original  author  in  the  matter  of  the  work  itself.  In  other 
analogous  cases,  this  prindple  is  not  always  of  sulBdent  force  to  give  to  the 
mere  labor  of  preparing  a  new  dress,  or  a  new  form,  the  right  to  appropriate 
^  '  to  itself  the  original  matter  of  finother  author.  Where  the  adoption  and  -nae 
of  the  matter  of  an  original  author,  whose  work  is  under  the  protecdon  of 
copyright,  is  direct  and  palpable,  and  nothing  new  is  added  but  fbrm  or  dress, 
or  an  immaterial  change  of  arrangement,  the  law  will  treat  the  alteration  as 
merely  colorable,  and  will  stamp  it  with  the  character  of  piracy.  Whether 
the  change  of  form,  or  dress,  produced  by  a  dose  translation,  in  cases  where 
the  original  work  is  under  the  protection  of  copyright,  can  have  any  greater 
effect  than  belongs  to  a  change  of  form  or  dress,  in  other  cases,  is  an  interesting 
question,  not  determined,  as  it  seems  to  me,  by  the  general  prindple  of  the 
law  of  England,  which  treats  translations  as  original  works. 

**  It  still  remains  a  question,"  continues  the  same  writer,  (p.  291,  ef9eq.y)  "ad- 
mitting of  much  doubt,  whether  a  work,  under  the  protection  of  the  statote, 
if  printed  in  a  foreign  or  a  dead  language,  can  be  thus  taken  as  the  subject  of 
a  translator's  labor,  so  that  by  merely  ineorporating  with  the  matter  of  the 
book  the  fruit  of  his  own  industry,  he  can  entirely  absorb  the  rights  of  the 
original  author. 

Upon  prindple,  I  can  have  no  doubt  that  this  cannot  be  done.  The  arga* 
ments  derived  firom  the  fact  that  a  translation  brings  the  work  within  the  reach 
of  a  greater  number  of  readers,  and  from  the  incorporation  of  new  labor  with 
old  material,  or  the  dothing  of  the  old  sentiments  and  ideas  in  a  new  dressy 
are  the  prindpal  suggestions  that  can  be  made  in  favor  of  such  a  license.  Both 
of  them,  however,  imply  that  the  party  is  dealing  with  a  book  that  has  become 
pubUci  jwriSf  or  as  the  French  jurists  express  it  has  entered  into  the 
domaifk  If  the  book  be  under  the  private  dominion  of  the  author,  or  his 
signs,  the  fiict  that  a  republication  brings  it  within  the  reach  of  a  greater  num- 
ber of  readers,  does  not  palliate  an  infringement  of  the  copyright.  If  a  repub* 
Kcation  could  have  this  effect  in  any  case,  the  argument  would  be  as  good,  in 
the  case  of  every  phiatical  and  literal  republication  on  a  dieaper  paper  than 
that  of  the  original,  as  it  is  hi  the  case  of  a  reproduction  under  the  new  dress 
of  a  vernacular  tongue.  The  law  does  not  look  to  see  what  dass  of  readerSi 
or  what  number  of  readers  are  addressed  by  a  piratical  publication.  It  inquires 
whether  the  complainmg  author  was  exclusively  entiUed  to  take  the  pradts  of 
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An  author  may  also  have  a  oopyright  in  apart  of  a  toorhj 
without  having  an  exclusive  right  to  the  whole.(a)    Thus  ^*f  ^**  "^ 
Gray's  poems,  which  had  been  for  many  years  published, 
were  collected  and  published  with  additional  pieces  by  Ma- 
son; Lord  Bathurst  *granted  an  injunction  as  to  the  publi-  r*827] 
cation  of  the  addttions.{b)[l']     There  is  also  a  prior  instance, 

(a)  (hry  y.  Longmcmi  1  East,  358. 

(b)  Mason  v.  Murray^  cit.  lb. 

the  book  which  he  has  published,  and  if  it  finds  that  auch  a  right  was  wall 
vested  in  him,  it  protects  him  under  every  form  in  which  that  literary  oonqx>- 
sition  can  be  reproduced. 

Does  then  the  mere  act  of  giving  to  a  literary  composition  the  new  dress  of 
another  language,  add  to  the  case  an  element^  which  ought  to  take  it  out  of 
the  rule  by  which  reproduction  in  other  forms  is  prohibited  ?  The  properQr 
of  the  original  author  embraces  something  more  than  the  words  in  which  his 
sentiments  are  conveyed.  It  includes  the  ideas  and  sentiments  themselvei^ 
the  plan  of  the  work  and  the  mode  of  treating  and  exhibiting  the  subject  In 
such  cases  his  right  may  be  invaded,  in  whatever  form  his  own  property  may 
be  reproduced.  The  new  language  in  which  his  composition  is  dotbed  by 
translation  affords  only  a  different  medium  of  oommunlcating  that  in  which  he 
has  an  exclusive  property ;  and  to  attribute  to  such  a  new  medium  the  effect 
of  entire  originality,  is  to  declare  that  a  change  of  dress  alone  annihilates  the 
most  important  sulaject  of  his  right  of  property.  It  reduces  his  right  to  the 
narrow  limits  of  an  exclusive  privilege  of  publishing  in  that  idiom  alone  in 
which  he  first  publishes.  But  we  do  not  fiud  that  his  privilege  is  thus  oiicum- 
scribed ;  because  a  mere  change  of  phraseology  is  not  held  to  justify  the  adop- 
tion of  matter  which  is  under  the  protection  of  the  law. 

That  every  person  who  employs  his  time  and  abilities  in  making  translations 
firom  the  ancient  classic  authors,  justly  acquires  a  oopyright  in  the  productions^ 
was  never  doubted. 

A.  translation  of  a  book  written  in  the  Latin  language  by  a  British  subject 
it  has  been  held,  is  also  a  work  to  be  protected.  It  was  observed  by  the  oourt| 
that  publishing  a  translation  was  not  similar  to  re-printing  the  original,  be- 
cause the  translator  had  bestowed  his  care  and  pains  upon  it. 

This  doctrine  came  under  the  consideration  of  the  court  of  chancery  in  a  late 
case,  when  it  was  contended  that  there  could  not  be  an  exclusive  property  in 
papers  translated  firom  the  French  and  Carman  languages,  and  published  in  a 
periodical  work,  because  all  the  booksellers  had  long  considered  such  articles 
to  be  public  property,  and  Lad  been  accustomed  almost  immemorially  to  copy 
them  from  the  publications  of  each  other. 

The  lord  chancellor,  however,  granted  an  injunction,  observing  that  transla^ 
tiona^  if  original,  whether  written  by  the  plaintifi)  made  at  his  expense^  or 
given  to  him,  could  not  be  distinguished  Irom  other  work%  and  were  protected 
by  the  statute  of  8  Anne,  c.  19. 

[1]  In  the  case  of  Sayre  v.  Moore,  (I  East,  361,)  the  court  instmoted  the 
Jury,  that  if  they  found  that  the  defendant,  although  he  used  the  plaintiff's 
chart,  had  been  correcting  errors,  and  not  servilely  copying,  they  should  find 
a  verdict  for  the  defendant ;  but  that  if  it  was  a  mere  servile  imitation,  they 
should  find  for  the  plaintifiL 
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Construction    in  which  Lord  flardwicke  granted  an  injunction  to  restrain 
Antifi      ^     the  defendants  from  printing  Milton's  Paradise  Lost  with  Dr. 
Newton's  notes.(a) 

(a)  Tonson  v.  WaScer,  <At  Burr.  2326. 

"  The  charts  which  had  been  copied  were  fonr  in  number,  which  Moore  had 
made  into  one  large  map.  It  appeared  in  evidence  that  the  defendant  had 
taken  the  body  of  his  publication  from  the  work  of  the  plaintiffs,  but  that  he 
bad  made  many  alterations  and  improvements  thereupon.  It  was  also  proved 
that  the  plaintiflb  had  originally  been  at  a  great  e:spense  in  procuring  materials 
for  these  maps.  Delarochett,  an  eminent  geographer  and  engraver,  had  been 
employed  by  the  plaintiff  in  the  engravmg  of  them.  He  said  that  the  pre- 
sent charts  of  the  plaintifb  were  such  an  improvement  on  those  before  in  uae, 
as  made  an  original  work.  Besides  their  having  been  laid  down  from  all  the 
charts  and  maps  extant,  they  were  improved  by  many  manuscript  joumala 
and  printed  books,  and  manuscript  relations  of  travellers :  he  had  no  doubt 
the  materials  must  have  cost  the  plaintifis  between  30002.  and  4000L,  and  that 
the  defendant's  chart  was  taken  from  these  of  the  plaintiffk,  with  a  few  alter- 
ations. In  answer  to  a  question  from  the  court,  whether  the  defendant  had 
pirated  from  the  drawings  and  papers,  or  from  the  engravings,  he  answered, 
from  the  engravings.  Winterfelt,  an  engraver,  said  he  was  actually  employed 
by  the  defendant  to  take  a  draft  of  the  gulf  passage  (in  the  West  Indies)  from 
the  plaintifih*  map. 

"  Many  witnesses  were  called  on  behalf  of  the  defendant,  amongst  other^ 
a  Mr.  Stephenson  and  Admiral  Campbell  Mr.  Stephenson  said  he  had  care- 
fblly  examined  the  two  publications ;  that  there  were  very  important  difler- 
ences  between  them,  much  in  fiivor  of  the  defendant's.  That  the  plaintifft' 
maps  were  founded  upon  no  principle ;  neither  upon  the  principle  of  the  Mer^ 
cator,  nor  the  plain  chart,  but  upon  a  corruption  of  both.  That  near  the  equa- 
tor the  plain  chart  would  do  very  well,  but  that  as  you  go  further  from  the 
equator,  you  must  have  recourse  to  the  Mercator.  That  there  were  very  ma- 
terial errors  in  the  plaintU&'  maps.  That  they  were  in  many  places  defective 
in  pointing  out  the  latitude  and  longitude,  which  is  extremely  essential  in 
navigating.  That  most  of  these,  as  well  as  errors  in  the  soundings,  were  cor- 
rected by  the  defendant  Admiral  Campbell  observed,  that  there  were  only 
two  kinds  of  charts,  one  called  a  pUun  chart,  which  was  now  very  little  used ; 
the  other,  which  is  the  best,  called  the  Mercator,  and  which  is  very  accurate 
in  the  degrees  of  latitude  and  longitude.  That  this  distinction  was  very  ne- 
cessary in  the  latitudes,  but  in  places  near  the  equator  it  made  little  or  no 
difference.  That  the  plaintiff*  maps  were  upon  no  principle  recognized  am<Nag 
seamen,  and  no  rules  of  navigation  could  be  applied  to  them ;  and  they  were 
therefore  entirely  useless. 

"  Lord  Mansfield,  C.  J.  The  rule  of  decision  in  this  case  is  a  matter  of 
great  consequence  to  the  country.  In  deciding  it,  we  must  take  care  to  guard 
against  two  extremes,  equally  prejudicial ;  the  one,  that  men  of  ability,  who 
have  employed  their  time  for  the  service  of  the  community,  may  not  be  de- 
prived of  their  Just  merits,  and  the  reward  of  their  ingenuity  and  labor ;  the 
other,  that  the  world  may  not  be  deprived  of  improvements,  nor  the  progress 
of  the  arts  be  retarded.  The  act  that  secures  copyright  to  authors,  guards 
agidnst  the  piracy  of  the  words  and  sentiments;  but  it  does  not  prohibit  wri- 
ting on  the  same  subject    As  in  the  case  of  histories  and  dictionariesL    la 
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Where  a  book  is  colorably  shortened  only,  it  is  undoub1>  Ckmrtniotion 

•^  "^ '  of  Statute  of 

Anne. 

the  first,  a  man  may  gire  a  relation  of  the  same  facts,  and  in  the  same  order 
of  tune ;  in  tiie  latter  an  inteipretation  is  given  of  the  identical  same  words.  Abridgment 
In  all  these  cases  the  question  of  fiict  to  oome  before  a  jury  is,  whether  the 
alteration  be  colorable  or  not  ?  there  must  be  such  a  similitude  as  to  make  it 
probable  and  reasonable  to  suppose  that  one  is  a  transcript  of  the  other,  and 
nothing  more  than  a  transcript  So  in  the  case  of  prints,  no  doubt  different 
men  may  take  engravings  from  the  same  picture.  The  same  principle  holds 
with  regard  to  charts.  Whoever  has  it  in  his  intention  to  publish  a  chart, 
may  take  advantage  of  all  prior  publications.  There  is  no  monopoly  of  the 
anbject  here,  any  more  than  in  the  other  instances,  but  upon  any  question  cf 
this  nature^  the  Jury  will  decide  whether  it  be  a  servile  imitation  or  not  If 
an  erroneous  chart  be  made,  Qod  forbid  it  should  not  be  corrected  even  in  a 
small  degree,  if  it  thereby  become  more  serviceable  and  useful  for  the  purpo- 
ses to  which  it  is  applied.  But  here  you  are  told,  that  there  are  various  and 
very  material  alterations.  This  chart  of  the  plaintifis'  is  upon  a  wrong 
principle,  inapplicable  to  navigation.  The  defendant  therefore  has  been  cor- 
recting errors,  and  not  servilely  copying.  If  you  think  so,  you  will  find  for 
the  defendant;  if  you  think  it  is  a  mere  servile  imitation,  and  pirated  from  the 
other,  you  will  find  fhr  the  plaintiffs."— Verdict  for  defendant 

'*  To  show  that  there  may  be  a  case,"  says  Jeremy  (fiq.  Juris,  p.  323  aseq.) 
*'in  which  there  is  no  question  as  to  the  plaintiff's  title,  or  as  to  piracy  by  the 
defendant,  and  in  which  this  court  would  nevertheless  extend  its  peculiar  relief, 
it  need  only  be  said,  that  although  a  man,  under  color  of  a  new  work,  may 
not  re-pubiish  a  former  one,  or  a  substantial  part  thereof,  he  may  affect  to  pub- 
lish a  new  work  in  continuation  of  an  old  one,  and  may  represent  it  so  to  be 
for  the  purpose  of  obtaining  profit,  upon  the  credit  and  to  the  injury  of  the 
proprietors  of  the  latter:  as,  for  instance,  if  one  were  to  have  published  a  work 
in  monthly  numbers,  and  another  a  work  under  the  title  of  a  new  series  thereof 
it  would  grant  an  injonctbn.  And  it  seems  that  if  one  should  publish  a  dis- 
tinct work  from  that  of  another  person,  but  represent  it  to  be  the  work  of  the 
latter,  with  the  view  of  taking  advantage  of  his  reputation,  and  making  a 
profit  thereby,  the  same  kind  of  relief  would  also  be  granted. 

"Great  talents,"  remarks  Mr.  Gk)dson,  (Godson  on  Patents  and  Copyright, 
p.  342,  et  M^.,)  **  ingenuity  and  judgment  are  in  general  required  to  compose 
good  notes  or  additions  to  the  established  work  of  an  author  of  reputation ; 
and  hence,  when  they  are  made  to  a  book,  which  is  already  in  the  power  of 
any  one  to  print,  for  the  purpose  of  presenting  the  public  with  a  new  edition 
of  it,  reason  and  justice  say  that  they  ought  to  confer  a  copyright  as  much  as 
a  separate  and  distinct  work. 

"  It  was  said  by  Lord  Kenyon,  in  the  case  of  Cory  v.  Longmafi,  (1  East,  358,) 
that  the  courts  of  justice  had  then  been  long  Uboring  under  an  error,  that  an 
I  author  had  no  copyright  in  any  part  of  a  work,  unless  he  had  an  exclusive 

right  to  the  whole  book. 

"It  is  now  clearly  settled  that  an  action  lies  to  recover  damages  for  pirating 
the  additions  to  an  old  work.  Thus,  when  Gray's  poems,  several  years  after 
they  had  been  given  to  the  public,  were  re-published  by  Mason,  with  many 
additional  pieces,  an  injunction  was  immediately  granted  to  prevent  an  in- 
fringement of  the  copyright  in  the  additional  pieces. 

"  An  injunction  is  always  granted  to  restnun  any  one  from  printing  the  notes 
published  with  a  new  edition  of  an  old  book. 


827—4 


IKJUNOnOHS  TO  BBBTBAIH 


Quottttions. 
CoDstniction 
of  Statute  of 
Anne. 


ediy  within  the  meaning  of  the  act  of  parliament^  as  a  mere 

'^  A  person  was  enjoined  not  to  print  the  Puadise  Lost,  by  MOton,  with  Dr. 
Newton's  notes,  although  any  one  might  have  re-published  the  Pandiae  Lost 
by  itself.  This  piracy  was  endeavored  to  be  concealed  by  mixing  some  new 
notes  with  the  old  ones :  but  the  small  number  of  the  new  ones  (ten)  showed 
that  it  was  colorably  done. 

"  On  the  other  hand,  notes  or  embellishments  to  a  book,  the  copyright  to 
which  is  not  expired,  confers  no  power  to  print  the  original  Although  au- 
thors of  works  on  the  different  branches  of  the  law  have  often  printed  the 
statutes  at  large  at  the  end  of  their  books,  yet  coUusiTe  notes  to  an  edition  of 
the  statutes  will  not  take  the  right  of  sole  printing  them  out  of  the  king's 
printer's  patent.  But  Lord  Clare  doubted  whether  the  king's  printer  in  Ire- 
land could  restrain  any  one  who  pleased  from  publishing  the  bible  with  notea.* ' 

Cktry  Y.  Longman  and  i2ees,  1  East,  358;  and  see,  also,  3  Esp.  N.  P.  C. 
275 ;  1  Bamewell  &  Adolphus,  p.  396 ;  3  Peere  Williams,  p.  255.  This  was 
an  action  on  the  case  for  pirating  a  book.  The  dedaraton  stated  that  the 
plaintiff  was  the  author  of  a  certain  book  intituled  Caiy's  New  Itinoary,  or 
accurate  delineation  of  the  great  roads,  both  direct  and  cross,  throughout  Eng- 
land and  Wales,  &a,  from  an  actual  admeasurement  made  by  command  of  his 
majesty's  postmaster  general,  &c,  and  that,  being  the  author  of  the  said  book 
within  fourteen  years  last  past,  he  had  published  the  same  for  sale,  &c.,  that 
the  defendants  intending  to  deprive  him  of  the  profit  thereof  and  of  the  benefit 
of  his  copyright,  injuriously  published  and  exposed  to  sale  divers  ooixes  of  m 
certain  book  intituled  "  A  new  and  accurate  description  of  all  the  direct  princi- 
pal roads,  &c.,  from  a  late  actual  admeasurement  made  by  command  of  his 
majesty's  postmaster-general,  &c.,"  which  said  book  had  before  that  time  beea 
wrongfully  and  injuriously  copied  from  the  said  work  of  the  said  plaintiff,  with- 
out his  consent,  &c. 

At  the  trial  before  Lord  Kenyon,  at  Westminster,  it  appeared  that  the  ori- 
ginal foundation  of  both  the  plaintiff's  and  defendant's  works  was  a  book  first 
published  in  17*71,  by  Mr.  Patterson,  the  copyright  of  which,  in  1788,  (the  au- 
thor being  then  living)  became  vested  in  Mr.  Newberry.  This  work  had  gone 
tbrougli  several  editions,  the  eleventh  of  which  was  published  in  17d6.  In 
1797,  the  plaintiff  was  employed  by  the  postmaster-general  to  make  an  actual 
survey  of  the  principal  roads ;  and  the  book  published  by  him,  with  their  per- 
mission, contained  many  material  corrections  of  and  additions  to  the  last  edi- 
tion of  the  original  work  by  Patterson.  The  principal  of  these  consisted  of 
some  corrections  of  distances  by  actual  surveys,  in  an  admeasurement  of  the 
distances  from  inn  to  inn,  in  the  several  post  towns,  in  addition  to  those  from 
one  town  to  another,  in  an  index  to  the  roads  more  copious  than  the  ibrmer 
one,  in  an  additional  number  of  gentlemen's  seats  by  the  road-side,  the  rejec- 
tion of  some  routes  and  an  addition  of  many  others.  On  the  other  hand,  the 
work  published  afterwards  by  the  defendants  as  the  twelfth  edition  of  the  ori- 
ginal work  by  Patterson  appeared  to  have  been  copied  nine-tenths  of  it  ver- 
batim from  the  plaintiff's  improvements,  and  many  of  the  alterations  merely 
colorable.    Verdict  for  the  plaintiff. 

S^enyon,  G.  J. — Certainly,  the  plaintiff  had  no  title  on  which  he  could  found 
an  action  to  that  part  of  his  book  which  he  had  taken  from  Mr.  Patterson's: 
but  it  is  dear  that  he  had  a  right  to  his  own  additions  and  aUeratkms,  many 
of  which  were  very  material  and  valuable ;  and  the  defendants  are  answerable 
At  least  for  copying  those  parts  in  their  books. 


nnfRINGBMEaST  OP  COPTBiaHT.  827—3 

evasion  of  the  statute,  andcannot  becalledanain(c2jfm€nt(a)[2]  HonBtniction 
Injunctions  hare  accordingly  been  frequently  granted  against  ^^  ^ 

(a)  Oylea  v.  WUcooa,  3  Afk.  143. 


[2]  A  mere  colorable  «bridgfment  of  a  book  is  an  eradon  of  the  statate,  and 
-via  be  reetramed ;  bat,  as  Lord  Hardwicke  observed,  tiiis  vill  sot  apply  to  a 
real  and  fidr  abridgment;  for  an  abridgment  may,  with  great  propriety,  be 
called  a  new  book.  It  is  often  very  extremely  useful,  and  displays  equally  tbe 
inrention,  learning  and  judgment  of  the  author.  A  bona  fide  abridgment  of 
Hawkesworth^B  Voyages  has  been  held  no  Tiolation  of  the  original  copyright 
80|  an  abridgment  of  Johnson's  Rasselss,  given  as  an  abstract  in  the  Annual 
Begister,  was  held  not  to  be  a  piratical  invasion  of  the  copyright,  but  innooenti 
and  not  injurious  to  the  original  work.    (2  Kent's  Com.  p.  382.) 

In  the  case  of  €fray  et  aL  v.  BtuseUdalj  1  Story's  Rep.  19  d  aeq.^  Judge 
Story  renuffks:  *'The  question,  in  such  a  case,  must  be  compounded  of  various 
considerations;  whether  it  be  a  hona  fide  abridgment,  or  only  an  evasion  by 
the  omissioa  of  some  unimportant  parts;  whether  it  will,  in  its  present  fonn, 
prejudice  or  supersede  the  original  work;  whether  it  will  be  adapted  to  the 
same  class  of  readers;  and  many  other  considerations  of  the  same  sort,  whidi 
may  enter  as  elements,  in  ascertaining  whether  there  has  been  a  piracy,  or  not 
Although  the  doctrine  is  often  laid  down  in  the  books,  that  an  abridgment  is 
not  apnnacy  of  the  original  copyright;  yet  this  propontion  must  be  received 
with  many  qualifications.  In  many  cases,  the  question  may  naturally  turn 
upon  the  point,  not  so  much  of  the  quantity,  as  of  the  value  of  the  selected 
materials.  As  was  significantly  said  on  another  occasion,— fum  wemsrainhar 
ponderamtur.  The  quintessence  of  a  work  may  be  piratically  extracted,  so  as 
to  leave  a  mere  eapui  morfotfm,  by  a  selection  of  all  the  important  paasages  in 
a  comparatively  moderate  space.  In  the  recent  case  of  BrcmvweU  v.  JBisfoomd, 
(3  Mylne  t  Craig,  *l%*ly)  it  was  held,  that  the  question,  whether  one  author  has 
made  a  piratical  use  of  another's  work,  does  not  necessarily  depend  upon  the 
quantity  of  that  work  which  he  has  quoted  or  introduced  into  his  own  book. 
On  that  occasion,  Lord  Cottenham  said:  'when  it  comes  to  a  question  of 
quantity,  it  must  be  very  vague.  One  writer  might  take  all  the  vital  part  of 
another's  book,  though  it  might  be  but  a  small  proportion  of  the  book  in 
quantity.  It  is  not  only  quantity,  but  value,  which  is  looked  to.  It  is^usdees 
to  look  to  any  particular  cases  about  quantity.'  The  same  subject  was  a  good 
deal  considered  by  the  same  learned  judge,  in  Saunders  v.  SmUhf  (3  Mylne  & 
Craig.  B.  711,  728,  729,)  with  refbrenoe  to  copyright  in  Reports;  and  how  flur 
another  person  was  at  liberty  to  extract  the  substance  of  such  reports,  or  to 
publish  select  cases  tberefix>m,  even  with  notes  appended.  In  the  case  of 
WJieaton  y.  JPekrs^  (8  Peters'  R.  691,)  the  same  subject  was  considered  very 
much  at  large.  It  was  not  doubted  by  the  court,  that  Mr.  Peters'  Condensed 
Reports  would  have  been  an  infringement  of  Mr.  Wheaton's  copyright,  (sup- 
posing that  copyright  properly  secured  under  the  act,)  if  the  opinions  of  the 
court  had  been,  or  could  be,  the  proper  subject  of  the  private  copyright  by 
Mr.  Wheaton. 

"Another  source  of  imcertainty  on  the  question  of  piracy,"  (says  Jeremy's 
Eq.  Juris.,  p.  323,)  "  arises  ih>m  a  liberty  which  any  one  is  allowed  to  take  with 
tbe  literary  woric  of  another,  for  his  own  benefit,  which  consists  in  the  peimis- 
sion  to  make  and  publish  extracts  therefrom,  (17  Yes.  424.  WhUtingTiam  y. 
Wo<aer,  2  Swanst  428,)  or  a  fiur  abridgment  thereof  1  Bro.  C.  C.  461.     dyiu 
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Oonetptictioii    publications  which  were  merely  colorable  abridgmenta(a) 
oifmtut©  of    -g^^  ^j^j^  ^  observed  by  Lord  Hardwicke,  must  not  be  car- 

(a)  Bea  V.  WaScer,  1  Bro.  C.  C.  451.    BuUerworth  r.  JRdbmaon,  5  Vea.  709. 

^  ■       I      *^»  I   ■    amm^mt^-^mw   ■■■  i^'  ■■         ■  !■!■         ^■.■»»  ■■  — »«         ■■         ■■■■».■■■  i.^.^»^»i»     iM^ii  -■^■■■  ■■■■■!  ■■  ■»* 

V.  Dat^,  8  Swanst.  6*78;  ib.  681;)  fbr  invention,  learning,  and  jadgment  may 
be  shown  thereb^r,  and  the  same  may  in  many  cases  be  extremely  nseftd,  (S 
Atk.  143 :)  but  a  mere  colorable  curtailment  of  an  original  work  is  an  evaaioa 
of  the  statutory  law,  and  is  treated  as  a  piracy.  GUes  y.  Wikooif  2  Atk.  141. 
BiOterworih  v.  Bobinaon,  5  Ves.  109,  limaon  v.  Waifer,  S  Swanst  6t3.  Where 
the  second  work  is  professedly  fi>r  a  different  purpose,  tiie  criterion  seems  to 
He  in  the  determination  of  the  question,  whether  it  is  a  legitimate  use  of  tfae 
plaintiff's  publication,  in  the  fair  exerdse  of  a  mental  operation  desemng  the 
character  of  an  original  woric.  17  Yea  426.  Barfidd  y.  Nichaiaon^  2  Sim.  4 
8tu.  1.  If  there  were  a  publication  professing  to  be  an  account  of  the  im- 
provement of  maps  of  the  county  of  Middlesex,  containing  the  history  of  the 
maps  ever  published,  pointing  out  the  peculiarities  belonging  to  them,  and  gir- 
ing  copies  of  them  all,  as  well  those,  the  copyright  of  which  has  expired,  aa 
those  of  whidi  it  is  subsisting,  it  is  not  easy  to  say  what  would  be  the 
on  such  a  case.  If  it  were  a  fair  history  of  the  maps  of  the  county 
had  been  published,  and  the  introduction  of  the  individual  map  were  merelj 
an  illustration  thereof,  that  would  be  one  way  of  stating  it;  but  if  the  olgecit 
oould  be  perceived  to  be  the  profit  to  be  derived  fbom  publishing  the  map  of 
another  man,  it  would  require  a  different  consideration.  See  WHkina  ▼.  Aikm, 
VI  Yes.  422 ;  ib.  426. 

At  tones  there  is  considerable  difiEloulty  in  determining  whetiier  a  work  it 
pirated  or  not ;  for  instance,  it  is  allowable  to  make  a  Jxma  fide  extract,  or  a 
bona  fide  quotation,  or  a  bona  fide  abridgment,  or  a  bona  fide  use  of  common 
materials  in  the  composition  of  another  book ;  (Be&  v.  WaXkar^  1  Bro.  G.  G.  461, 
Oyka  V.  WQcoXy  2  Atk.  143,)  for  a  man  may  fairly  adopt  part  of  another's  labon 
in  making  an  extract  or  quotation,  but  he  must  not  do  it  unfiurly,  or,  as  Lord 
Elllenborough  termed  it,  with  an  animus  fwramdi]  and  so  he  may  abridge^  if 
the  invention,  learning  or  judgment  bestowed  in  making  that  abridgment  will 
really  constitute  a  new  work;  but  he  must  not  do  either,  in  a  oolorable 
manner,  to  gain  an  advantage  to  himself  by  a  fraudulent  evasion  of  the  statute. 
BuUBnoorOi  v.  Bdbmaon^  6  Yes.  '709,  Longman  v.  Winehestery  16  Yesi  269 ; 
MaiOhewwa  v.  Stockdaie,  12  Yes.  2*70 ;   WhiUingkam  v.  Wooler,  2  Swanst.  428 ; 
WUkina  v.  Aiian^  17  Yes.  422.    So,  in  the  case  of  a  map  or  road-book,  if  the 
same  skill,  intelligence,  and  diligence  are  applied  in  the  second  instance  as 
there  were  in  the  first,  the  public  would  receive  nearly  the  same  information 
from  both  works;  but  there  is  no  doubt  the  court  would  interfbre  to  prevent  a 
mere  republication  of  a  work  which  the  labor  and  skUl  of  another  person  had 
supplied  to  the  world.    The  piracy,  on  such  occasions,  is  frequently  detected 
by  the  identity  of  the  inaccuracies  and  errors;  {Oary  v.  jFbden,  6  Yes.  24,  and 
see  Longman  v.  Wmcihesterj  16  Yes.  269,)  and  it  may  be  observed  that  the 
question,  whether  one  author  has  made  a  phratical  use  of  another's  work,  does  . 
not  necessarily  depend  upon  the  quantity  of  that  work  which  he  has  quoted  or 
introduced  into  his  own  book.    BtamtoeU  v.  Baioornbj  3  M.  &  G.  736. 

In  some  cafes  of  this  nature  the  court  will  take  upon  itself  th»  task  of 
inspection,  and  compare  the  woric  of  the  original  author  with  the  woik  alleged 
to  be  pirated;  (vide  WkitUngham  v.  WooUr,  2  Swanst  428,)  but  the  usoal 
practice  is  to  refer  the  subject  to  the  Kaster,  who  reports  whether  the  books 
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ried  too  fer,  so  as  to  restrain  persons  jfrom  making  a  real  and  Construction 
&ir  abridgment,  for^  abridgments  may,  with  great  propriety,  ^nne. 
be  called  a  new  book ;  because  not  only  the  paper  and  print 
but  the  invention,  leArhing  and  judgment  of  the  author  is 
shown  in  them,  and  in  many  ciiis/ds  are  extremely  useful.(a) 

(a)  Cfyles  v.  Wilcox^  2  Atk-  143. 


differ,  and  in  what  respect,  and  then  the  injunction  is  issued  to  restrain  the 
publication  of  those  parts  which  the  Master  reports  to  have  been  pirated. 

Caman  v.  Bowles^  2  Br.  C.  C.  80  ; v.  LeadbeUer^  4  Ves.  681;  Jefftry  r. 

Bowka^  1  Dick.  429 ;  Mawman  y.  Tsgg,  2  Buss.  385.  ^ 

In  a  recent  case,  however,  in  which  the  court  availmg  itself  of  the  evidence 
read  pending  the  motion,  was  led  to  conclude,  that  if  the  parts  affected  with 
the  character  of  piracy  were  taken  away,  there  would  be  left  an  imperfect 
work  which  could  not  to  any  useful  extent  serve  the  purpose  intended  by  the 
publication,  the  injunction,  to  restrain  the  publication  of  any  parts  pirated  fh>m 
the  plaintiff's  woiic,  was  granted  without  waiting  tUl  all  the  parts  pU«ted  could 
be  distmctly  marked.    Lems  v.  Fuikurion^  2  Beav.  6. 

And,  in  general,  if  the  parts  pirated  are  so  mingled  with  the  original  por« 
tions  of  a  work,  that  they  cannot  be  separated,  the  court  will  enjoin  the  publi- 
cation of  the  whole,  although  a  veiy  large  proportion  of  the  work  may  be 
unquestionably  original*  Upon  this  subject,  Lord  Eldon  observed,  that  *'  He 
who  has  made  an  improper  use  of  that  which  does  not  belong  to  him,  must 
suffer  the  consequences  of  so  doing.  If  a  man  mixes  what  belongs  to  him 
with  what  belongs  to  me,  and  the  mixture  be  forbidden  by  the  law,  he  must 
again  separate  them,  and  he  must  bear  all  the  mischief  and  loss  which  the 
separation  may  occasion :  if  an  individual  chooses,  in  any  work,  to  mix  my 
literary  matter  with  his  own,  he  must  be  restrained  from  publishing  the  lite- 
rary matter  which  belongs  to  me ;  and  if  the  parts  of  the  woric  cannot  be 
separated,  and  if  by  that  means  the  injunction  which  restrained  the  publication 
of  my  literary  matter  prevents  also  the  publication  of  his  own  literary  matter, 
he  has  only  himself  to  blame."    Savndera  v.  Smithy  3  K.  &  0.  711. 

Lofft  Hop.  775.  Injunction  was  prayed  against  an  edition  by  Mr.  Newberry, 
of  an  abridgement  of  Dr.  Hawkesworth's  voyages.  Apsley,  G.  was  of  opinion 
that  to  constitute  a  true  and  proper  abridgment  of  a  woric,  the  whole  must  be 
preserved  in  its  sense ;  and  then  the  act  of  abridgment  is  an  act  of  the  under- 
standing employed  in  carrying  a  largo  work  into  a  smaller  compass,  and  ren- 
dering it  less  expensive,  and  more  convenient,  both  to  the  time  and  use  of  the 
reader,  which  makes  an  abridgment  in  the  nature  of  a  new  and  meritorious 
work.  That  this  had  been  done  by  Mr.  Newbeny  whose  edition  might  be  read 
in  the  fourth  part  of  the  time,  and  all  the  substance  preserved,  and  convey  in 
language  as  good  or  better  than  the  original,  and  in  a  more  agreeable  and  use- 
ful manner.  That  he  had  consulted  Mr.  Justice  Blackstone,  whose  knowledge 
and  skill  in  his  profession  was  universally  known ;  and  who,  as  an  author  him- 
self had  done  honor  to  his  country.  That  they  had  spent  some  hours  together; 
and  were  agreed  that  an  abridgment,  where  the  undertaking  was  employed  in 
retrenching  unnecessary  and  uninteresting  circumstances,  which  rather  deaden 
the  narrative,  is  not  an  act  of  plagiarism  upon  the  origpjial  work,  nor  against 
ftny  property  of  the  author,  but  an  allowable  and  meritorious  work.  And  that 
this  abridgment  of  Mr.  Kewberry's  falls  within  these  reasons  and  descriptions. 
Bin  dismissed. 

Ill 
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mjTJNCTioisrs  to  restrain 


Construction 
of  Statute  of 
Anne. 


Accordingly  Sir  S.  Clarke  dismissed  a  bill  for  an  injunction 
to  restrain  the  publication  in  a  magazine,  of  a  fair  abridgment 
of  Easselas.(a) 

The  same  doctrine  is  also  applied  to  extracts  and  quota- 
tions. There  is  no  doubt,  as  observed  by  Lord  Eldon,  that 
a  man  cannot,  under  pretence  of  quotation^  publish  either  the 
whole  or  part  of  another's  work,  though  he  may  use,  what 
is  in  all  cases  very  difficult  to  define,  ^azV  ([tiotation.{h)\S\ 

(a)  Dodsky  v.  Kinnersley,  Amb.  408. 

(6)  17  Ves.  424t    Wkittingham  v.  Wooler,  Dec.  8,  1817. 

c 

[3]  "  A  person"  says  Mr.  Kent,  (2  Com.  382,  383,)  "cannot  under  the  pre- 
tence of  quotation  publish  either  the  whole,  or  any  material  part  of  another's 
work ;  but  he  may  use  what  is  in  all  cases  very  difficult  to  define,  fair  quota- 
tion. A  man  may  adopt  part  of  the  work  of  another.  The  quo  animo  is  the 
inquiry  in  these  cases.  The  question  is  whether  it  be  a  legitimate  use  of  an- 
other's publication,  in  the  exercise  of  a  mental  operation,  deserving:  the  cha- 
racter of  an  original  work.  WUkms  v.  Aikin,  17  Yes.  422.  If  an  encyclo- 
poedia  or  review  should  copy  so  much  of  a  book  as  to  serve  as  a  substitute  for 
it,  it  becomes  an  actionable  violation  of  literaiy  property,  even  without  the 
animta  furandi.  If  so  much  be  extracted  as  to  communicate  the  same  know- 
ledge as  the  original  work,  it  is  a  violation  of  copyright  It  must  not  be  in 
substance  a  copy.  An  encyclopaedia  must  not  be  allowed  by  its  transcripts^ 
to  sweep  up  all  modem  works.  It  would  be  a  recipe  for  completely  brea]dng 
down  literary  property. 

"  The  first  circumstance  to  which  we  have  to  attend,"  says  Mr.  Curtis,  (Tr. 
on  Copyright,  p.  243,  244,)  in  this  inquhy,  is,  whether  the  use  of  matter  by 
quotation,  in  a  given  case,  tends  to,  or  does,  in  fact,  injure  the  sale  of  the  book 
flt)m  which  the  extract  is  taken.  The  original  author  of  the  extract  has  the 
exclusive  right  to  publish  and  sell  it ;  and  it  is  therefore  a  very  material  inquiiy, 
to  ascertain  how  far  he  is  injured,  or  is  likely  to  be  injured,  by  its  publicati<Ni 
by  another  person. 

It  will  be  apparent,  on  reflection,  that  the  quantity  of  matter  taken  cannot 
be  decisive  of  this  question.  The  most  material  and  valuable  part  of  a  book, 
or  other  publication,  may  be  embraced  in  a  few  paragraphs  or  even  sentences, 
which  contain  alt  that  is  in  &ct  original  with  the  author.  If  a  person,  who 
had  made  a  discovery  in  science,  should  choose  to  enundate  it  in  a  woik,  of 
which,  by  securing  the  copyright,  he  intended  to  reap  the  profits,  and  should 
introduce  the  statement  of  his  discovery  into  a  general  treatise  on  the  branch 
of  science  to  which  it  belonged,  the  matter  of  his  treatise  at  large  might  be  &r 
firom  being  original,  while  the  portion  of  the  work,  containing  the  description 
of  his  discovery,  would  be  purely  and  eminently  novel  The  republication  of 
this  part  of  the  book  would  be  a  takmg  of  that  which  constituted  its  chief 
value,  and  yet  the  proportion  which  it  bore  to  the  rest  of  the  work  might,  in 
respect  to  quantity,  be  very  inconsiderable. 

Lewis  V.  FuUerion,  2  Beavan's  B.  6,  8.  In  this  case,  Lord  Langdale,  M.  R. 
said,  "  Any  man  is  entitled  to  write  and  publish  a  topogmphicaldic  Uonaiy 
and  to  avail  himself  of  the  labors  of  all  former  writers  whose  works  ate  not 
subject  to  copyright,  and  of  all  public  sources  of  information  ,•  but  whilst  all 
are  entitled  to  resort  to  common  sources  of  information,  none  are  entitfed  to 
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**That  part  of  *the  work,"  observed  Lord  EUenborougli,  "of  Construction 
one  author  is  found  in  another,  is  not  of  itself  piracy,  or  suf-  ^^^^^  ""^ 

save  themselves  trouble  and  expense  by  availing^  themselves,  for  their  own 
profit,  of  other  men's  works  still  subject  to  copyright  and  entitled  to  protec- 
tion ;  and  the  question  is,  whether  Mr.  Bell  did  or  did  not,  for  the  compilation 
of  the  work  in  which  he  was  engaged,  avail  himself  of  the  plaintifiTs  work  un- 
lawfully, and  in  violation  of  the  plaintifiTs  copyright.  For  the  purpose  of  as- 
certaining this,  I  have  read  a  very  considerable  number  of  articles  in  both 
works ;  the  trouble  of  comparing  them  has  been  greatly  diminished  by  the 
exhibits  which  have  been  prepared  on  both  sides ;  and  the  result  of  the  ex- 
amination appears  to  me  to  show  that  Mr.  Bell,  in  the  compilation  of  his 
gazetteer,  has  extensively,  and  as  far  as  my  examination  has  gone,  it  would 
not  be  too  much  to  say,  habitually,  made  use  of  all  that  suited  his  purpose  in 
the  plaintifTs  work ;  it  is  evident,  that  in  a  large  proportion  of  the  defendant's 
work,  no  other  labor  has  been  applied  than  in  copying  the  plaintiffs  work,  and 
arranging  the  matter  in  the  form  which  best  suited  the  purpose  of  the  com- 
piler. Mr.  Bell  has  evidently  thought  himself  under  no  restraint,  and  probably 
did  not  think  that  the  plaintiffs  were  entitled  to  any  copyright;  and  if  that 
which  ho  did  could  be  considered  as  lawful,  it  is  plain  no  protection  whatever 
could  be  given  to  any  work  in  the  nature  of  a  gazetteer,  dictionary,  road-book, 
calendar,  map  or  any  other  work,  the  subject-matter  of  which  is  open  to  com* 
mon  observation  and  inquiry ;  and  that  every  man  who  had  bestowed  any 
amount  of  labor  or  expense  in*  collecting  and  arranging  the  information 
requisite  for  the  production  of  such  a  work,  might  immediately  on  its  publi- 
cation, be  deprived  of  the  fruit  of  his  industry  and  ability.  Having  gone  care- 
ftdly  through  all  the  articles  commented  upon  in  the  argument,  and  several 
others,  I  am  of  opinion  that  the  defendant's  work  is,  to  a  very  considerable 
extent,  a  piracy  of  the  plaintiff's  copyright." 

Saunders  V.  Smithy  3  M.  A  Cr.  711,  728.  In  regard  to  the  legal  right,  his 
lordship  said,  "  In  this  case,  I  find  the  publication  complained  ot  to  be  of  a 
character  which,  whether  it  be  or  be  not  an  infringement  of  the  copyright  of 
the  plaintiffs,  is  a  course  of  proceeding  which  has  been  pretty  largely  admitted, 
and  pretty  generally  adopted.  Several  cases  occurred  to  me,  and  several  were 
mentioned  to  me  at  the  bar,  in  which  a  gentleman  at  the  bar,  desirous  of 
publishing  a  work  upon  a  particular  subject,  has  collected  the  cases  upon  that 
subject,  and  has  taken  those  cases,  generally  speaking,  verbatim  from  reports 
which  are  covered  by  copyright.  No  instance  has  been  represented  to  me 
in  which  those  entitled  to  the  copyright  have  interfered ;  no  judgment,  there- 
fore, has  been  pronounced  upon  that  subject.  I  am  not  stating  whether  the 
owner  of  the  copyright  is  entitled  to  interfere  in  such  a  case,  or  whether  that 
use  of  published  reports  is  or  is  not  to  be  permitted.  That  is  a  question  of 
legal  right,  upon  which  I  find,  at  present,  no  reason  for  coming  to  an  adjudi- 
cation." 

The  idQntity  of  any  literary  works  consists  entirely  in  the  seutunents  and 
language.  The  same  conceptions,  clothed  in  the  same  words,  must  necessarily 
be  the  same  composition ;  and  whatever  method  is  taken  of  exhibiting  that 
composition  to  the  ear  or  to  the  eye,  by  recital  or  by  writing  or  by  printing 
in  any  number  of  copies,  or  at  any  period  of  time,  the  property  ol  another  per- 
son has  been  violated,  for  the  new  book  is  stUl  the  identical  work  of  the  real 
author. 

Thus,  therefore,  a  transcript  of  nearly  all  the  sentiments  and  language  of  a 
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bors  for  the  promotion  of  science,  and  the  benefit  of  the  pub- 
lic ;  but  having  done  so,  the  question  will  be,  was  the  mat- 
ter so  taken  used  fairly  with  that  view,  and  without  what  I 
may  term  the  animus  furandV' (a) 

(a)  Cory  v.  Kearsley^  5  Esp.  N.  P.  0.  ITO.  There  is  an  incx)nsistency  be- 
tween this  passage  and  an  observation  of  his  lordship  in  Roworth  y.  Wilkes,  1 
Gamp.  91,  that  the  intention  to  pirate  is  not  necessaiy,  it  is  enough  that  the 
work  complained  of  is  in  substance  a  copy. 

book  is  a  glaring  piracy.  To  copy  part  of  a  work,  either  by  taking  a  few 
pages  verbatim,  where  the  sentiments  are  new,  or  by  imitation  of  the  principal 
ideas,  although  the  treatises  in  other  respects  are  different,  is  also  conddcred 
to  be  illegal. 

Although  it  was  held  by  Ellenborough,  C.  J.,  that  a  variance  in  form  and 
manner  is  a  variance  in  substance,  and  that  any  material  alteration  which  ia  a 
melioration  cannot  be  considered  as  a  piracy;  yet  a  piracy  is  committed, 
whether  the  author  attempt  an  original  work  or  call  his  book  an  abridgment, 
if  the  principal  parts  of  a  book  are  servilely  copied,  or  vmfairiy  varied. 

But  if  the  main  design  be  not  copied,  the  circumstance  that  part  of  the  com- 
position of  one  author  is  found  in  another  is  not  of  itself  piracy  sufiQcient  to 
support  an  action.  A  man  may  fairly  adopt  part  of  the  work  of  another ;  he 
may  so  make  use  of  another's  labors  for  the  promotion  of  science,  and  the 
benefit  of  the  public  :  but  having  done  so,  the  question  will  be — Was  the  mat- 
ter so  taken  used  fairly  with  that  view,  and  without  what  may  be  termed  the 
animus  furandi  t 

In  judging  of  a  quotation,  whether  it  is  fair  and  candid,  or  whether  the  per- 
son who  quotes  it  has  been  swayed  by  the  animus  fur andij  Uie  quantity  taken 
and  the  manner  in  which  it  is  adopted,  of  course  must  be  considered. 

If  the  work  complained  of  is  in  substance  a  copy,  then  it  is  not  necessary  to 
show  the  intention  to  pirate,  for  the  greater  part  of  the  matter  of  the  book 
having  been  purloined,  the  intention  is  apparent,  and  other  proof  ia  superflu- 
ous.   A  piracy  has  undoubtedly  been  committed. 

But  if  only  a  small  portion  of  the  work  is  quoted,  then  it  becomes  neoeesaiy 
to  prove  that  it  was  done  animo  furandi:  with  the  intention  of  depriving  the 
author  of  his  Just  reward,  by  giving  his  work  to^the  public  in  a  cheaper  form. 
And  then  the  mode  of  doing  it  became  a  subject  of  inquiry.  For  it  is  not  suf- 
ficient to  constitute  a  piracy,  that  part  of  the  author's  book  is  found  in  that  of 
another,  unless  it  bo  nearly  the  whole ;  or  so  much  as  will  show,  (being  a  ques- 
tion of  fact  for  the  jury,)  that  it  was  done  with  a  bad  intent,  and  that  the  mat- 
ter which  accompanies  it  lias  been  colorably  introduced. 

This  view  of  the  law  on  copyright,  as  it  respects  quotations,  reconciles  the 
opinions  of  Lord  Ellenborough  in  Gary  v.  Kearsley^  (4  Esp.  N.  P.  C.  170,)  and 
JRoworth  V.  WiOceSj  (1  Campb.  N.  C.  P.  97,)  which  at  first  sight  appear  to  bo 
incongruous. 

[1]  In  the  case  of  Gray  v.  RusseU^  1  Story's  Rep.  II,  Judge  Story  says: 
"  If  no  work  could  be  considered  by  our  law  as  entitled  to  the  privilege  of 
copyright,  which  is  composed  of  materials  drawn  from  many  different  souixTes, 
but  for  the  first  time  brought  together  in  the  same  plan  and  arrangement  and 
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as  to  serve  as  a  substitute  for  it,  this  is  an  actionable  vioia-  Anne. 

oombination,  simplj  because  those  materials  might  be  found  scattered  up  and 
down  in  a  great  variety  of  volumes,  perhaps  in  hundreds,  or  even  thousands 
of  volumes,  and  might,  therefore,  have  been  brought  together  in  the  same  way 
and  by  the  same  researches  of  another  mind,  equally  sldlfbl  and  equally  dili- 
gent,— ^then,  indeed,  it  would  be  difficult  to  say,  that  there  could  be  any  copy- 
right in  most  of  the  scientific  and  professional  treatises  of  the  present  day. 
What  would  become  of  the  elaborate  commentaries  of  modem  scholars  upon 
the  classics,  which,  for  the  most  part,  consist  of  selections  from  the  works  and 
criticisms  of  various  former  authors,  arranged  in  a  new  form,  and  combined 
together  by  new  illustrations,  intermixed  with  them  ?    What  would  become 
of  the  modem  treatises  upon  astronomy,  mathematics,  natural  pQilosophy  and 
chemistry?    What  would  become  of  the  treatises  in  our  own  profession,  the 
materials  of  which,  if  the  works  be  of  any  real  value,  must  essentially  depend 
upon  faithful  abstracts  from  the  reports,  and  firom  juridical  treatises,  with 
illustrations  of  their  bearing.    Blackstone's  Commentaries  is  but  a  compilation 
of  tlie  laws  of  England,  drawn  from  authentic  sources,  open  to  the  whole 
profession ;  and  yet  it  was  never  dreamed  that  it  was  not  a  work,  which,  in 
the  highest  sense,  might  be  deemed  an  original  work ;  since  never  before  were 
the  same  materials  so  admirably  combined,  and  exquisitely  wrought  out,  with 
a  judgment,  skill  and  taste,  absolutely  unrivalled.    Take  the  case  of  the  work 
on  insurance,  written  by  one  of  the  learned  counsel  in  this  cause,  and  to  which 
the  whole  profession  are  so  much  indebted ;  it  is  but  a  compilation  with  occa- 
sional comments  upon  all  the  leading  doctrines  of  that  branch  of  the  law, 
drawn  from  reported  cases,  or  from  former  authors;  but  combined  together  in 
a  new  form,  and  in  a  new  plan  and  arrangement ;  yet,  I  presume,  none  of  us 
ever  doubted,  that  he  was  fully  entitled  to  a  copyright  in  the  work,  as  being 
truly,  in  a  just  sense,  his  own. 

There  is  no  foundation  in  law  for  the  argument,  that  because  the  same 
sources  of  information  are  open  to  aU  persons,  and  by  the  exercise  of  their  own 
industry  and  talents  and  skill,  they  could,  from  all  these  sources,  have  produced 
a  similar  Work,  one  party  may  at  second  hand,  without  any  exercise  of  indus- 
try, talents  or  skill,  borrow  from  another  all  the  materials,  which  have  been 
accumulated  or  combined  together  by  him.    Take  the  case  of  a  map  of  a 
county,  or  of  a  state  or  an  empire ;  it  is  plain,  that  in  proportion  of  the  accuracy 
of  every  such  map,  must  be  its  similarity  to,  or  even  its  identity  with  every 
other.    Now,  suppose  a  person  has  bestowed  his  time  and  skill  and  attention, 
and  made  a  large  series  of  topographical  surveys  in  order  to  perfect  such  a 
map,  and  has  thereby  produced  one  far  excelling  every  existing  map  of  the 
same  sort.     It  is  clear,  that  notwithstanding  this  production,  he  cannot  super- 
sede the  right  of  any  other  person  to  visq  the  same  means  by  similar  surveys 
and  labors  to  accomplish  the  same  end.    But  it  is  just  as  clear,  that  he  has  no 
right,  without  any  such  surveys  and  labors,  to  sit  down  and  copy  the  whole  of 
the  map  already  produced  by  the  skill  and  labors  of  the  first  party,  and  thus 
to  rob  him  of  all  the  fmit  of  his  industry,  skill  and  expenditures.    See  WWcins 
V.  Aikerij  17  Ves.  424,  425;  2  Story  on  Equity  Jurispr.  s.  939  to  s.  942.     It 
would  be  a  downright  piracy. 

Neither  is  it  of  any  consequence  in  what  form  the  works  of  another  author 
are  used;  whether  it  be  by  a  simple  reprint  or  by  incorporating  the  whole  or 
a  large  portion  thereof  in  some  larger  work.    Thus,  for  example,  if  in  one  of 
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tion  of  literary  property,  although  there  may  have  been  bo 

the  large  encyclopcedias  of  the  present  day,  the  whole  or  a  large  portion  of  a 
scientific  treatise  of  another  author,  as,  for  example,  one  of  Dr.  Lardners,  or 
Sir  John  Herschell's,  or  Mrs.  Somerville's  treatises,  should  be  incorporated,  it 
would  be  just  as  much  a  piracy  upon  the  oopjiight,  as  if  it  were  published  in 
a  single  volume. 

In  some  cases,  indeed,  it  may  be  a  very  nice  question,  what  amounts  to  a 
piracy  of  a  work  or  not  Thus,  if  large  extracts  are  made  therefrom  in  a 
review,  it  might  be  a  question,  whether  those  extracts  were  designed  Umajide 
for  the  more  purpose  of  criticism,  or  were  designed  to  supersede  the  original 
work  under  the  pretence  of  a  review,  by  giving  its  substance  in  a  fugitive 
form. 

In  the  case  of  Emerson  v.  Davies,  3  Story's  Rep.  "7 68,  Judge  Stoiy  says: 
'  The  question  is  not,  whether  the  materials  which  are  used  are  entirely  new, 
and  have  never  been  used  before ;  or  even  that  they  have  never  been  used  be- 
fore for  the  same  purpose.  The  true  question  is,  whether  the  same  plan,  ar- 
rangement and  combination  of  materials  have  been  used  before  for  the  same 
purpose  or  for  any  other  purpose.  If  they  have  not,  then  the  plaintiff  is  en- 
titled to  a  copyright,  although  he  may  have  gathered  hints  for  his  plan  and  ar- 
rangement, or  parts  of  his  plan  and  arrangement  from  existing  and  known 
sources.  He  may  have  borrowed  much  of  his  materials  from  others,  but  if 
they  are  combined  in  a  different  manner  from  what  was  in  use  before,  and  a 
fortiori^  if  his  plan  and  arrangement  are  real  improvements  upon  the  existing 
modes,  he  is  entitled  to  a  copyright  in  the  book  embodying  such  improvement. 
See  Lewis  v.  FuUerton^  2  Beav.  R.  6.  It  is  true,  that  he  does  not  thereby  ac- 
quire the  right  to  appropriate  to  himself  the  materials  which  were  common  to 
all  persons  before,  so  as  to  exclude  those  persons  from  a  future  use  of  such 
materials;  but  then  they  have  no  right  to  use  such  materials  with  his  improve- 
ments superadded,  whether  they  consist  in  plan,  arrangement  or  illustrations, 
or  combinations ;  for  these  are  strictly  his  own.  A  man  who  constructs  a  new 
machine,  is  entitled  to  a  patent  therefor,  if  the  combination  and  arrangements 
thereof  are  new  and  his  own  invention,  although  he  uses  old  materials  and  old 
mechanical  apparatus  and  powers  m  constructing  such  machine.  He  may  use 
wheels,  or  levers,  or  screws,  or  toggle-joints,  or  cranks,  or  any  other  known  modes 
of  accomplishing  given  mechanical  ends,  if  he  combines  them  in  a  new  manner, 
and  thus  produces  a  beneficial  result  The  steam-engine,  the  steam-boat,  the 
cut-nail  machine,  the  card  machine,  the  grooving  machine,  are  all  new  combi- 
nations of  old  materials,  old  processes,  and  old  mechanical  powers  and  appara- 
tus. 

"  In  truth,  in  literature,  in  science  and  in  art,  there  are,  and  can  be,  few,  if 
any,  things,  which,  in  an  abstract  sense,  are  strictly  new  and  original  through- 
out Every  book  in  literature,  science  and  art,  borrows,  and  must  necessarily 
borrow,  and  use  much  which  was  well  known  and  used  before.  No  man 
creates  a  new  language  for  himselfj  at  least  if  he  be  a  wise  man,  in  writing  a 
book.  He  contents  himself  with  the  use  of  language  already  known  and  used 
and  understood  by  others.  No  man  writes  exclusively  from  hi;8  own  thoughts, 
unaided  and  un instructed  by  the  thoughts  of  others.  The  thoughts  of  every 
man  are,  more  or  loss,  a  combination  of  what  other  men  have  thought  and  ex- 
pressed, although  they  may  be  modified,  exalted,  or  improved  by  his  own 
genius  and  reflection.  If  no  book  could  be  the  subject  of  copyright  which 
was  not  new  and  original  in  the  elements  of  wliich  it  is  composed,  there  could 
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intention  to  pirate  it.(a)    Accordingly  in  a  late  case,  Lord  CanstnicUon 

Anne, 
(a)  JRoworth  v.  Wilkes,  1  Camp.  94. 

be  no  ground  for  any  copyright  in  modem  times,  and  we  should  be  obliged  to 
ascend  very  high,  even  in  antiquity,  to  find  a  work  entitled  to  such  eminence. 
Yii^l  borrowed  much  from  Homer ;  Bacon  drew  from  earlier  as  well  as  con- 
temporary minds ;  Coke  exhausted  all  the  known  learning  of  his  profession : 
and  even  Shakespeare  and  Milton,  so  justly  and  proudly  our  boast  as  the 
brightest  origmals,  would  be  found  to  have  gathered  much  from  the  abundant 
stores  of  current  knowledge  and  classical  studies  in  their  days.  What  is  La 
Place's  gpreat  work,  but  the  combihation  of  the  processes  and  discoveries  of  the 
great  mathematicians  before  his  day,  with  his  own  extraordinary  genius? 
What  are  all  modem  law  books,  but  new  combinations  and  arrangements  of 
old  materials,  in  which  tl)e  skill  and  judgment  of  the  author  in  the  selection 
and  exposition  and  accurate  use  of  those  materials,  constitute  the  basis  of  his 
reputation,  as  well  as  of  his  copyright  ?  Blackstone's  Commentaries  and  Kent's 
Commentaries  are  but  splendid  examples  of  the  merit  and  value  of  such 
achievements. 

"  In  trath,  every  author  of  a  book  has  a  copyright  in  the  plan,  arrangement 
and  combination  of  his  materials,  and  in  his  mode  of  illustrating  his  subject,  if 
it  be  new  and  orig^al  in  its  substance.  Sir  John  Leach,  in  Bcarfield  v.  Nichofr 
sMy  (2  Sim.  and  Stu.  I,  6,)  recognized  this  doctrine  in  its  fiillest  extent ;  and 
there  stated,  that  a  copyright  might  well  be  taken  where  the  composition  is 
either  new,  or  there  is  a  new  arrangement  thereof.  Nay,  the  right  to  a  copy- 
right goes  much  larther.  A  man  has  a  right  to  a  copyright  in  a  translation, 
upon  which  he  has  bestowed  his  time  and  labor.  To  be  sure,  another  man 
has  an  equal  right  to  translate  the  orignal  work,  and  to  publish  his  translation; 
but  then  it  must  be  his  own  translation  by  his  own  skill  and  labor ;  and  not  the 
mere  use  and  publication  of  the  translation  ah*eady  made  by  another.  WyaU 
T.  Bcamardf  3  Yes.  k  Beam.  *11,  A  man  has  a  right  to  the  copyright  of  a  map 
of  a  state  or  country,  which  he  has  surveyed  or  caused  to  be  compiled  from 
existing  materials,  at  his  own  expense,  or  skill,  or  labor,  or  money.  Another 
man  may  publish  another  map  of  the  same  state  or  country,  by  using  the  like 
means  or  materials,  and  the  like  skUl,  labor  and  expense.  But  then  he  has  no 
right  to  publish  a  map  taken  substantially  and  designedly  from  the  map  of  the 
other  person,  without  any  such  exercise  of  skill,  labor  or  expense.  If  he  copies 
substantially  from  the  map  of  the  other,  it  is  downright  pu*acy ;  although  it  is 
plain  that  both  maps  must,  the  more  accurate  they  are,  approach  nearer  the  * 

design  and  execution  to  each  other.  MatUiewson  v.  Stockdakj  12  Yes.  270; 
WiOnns  v.  Atken^  17  Yes.  422.  He,  in  short,  who  by  his  own  skill,  judgment 
and  labor,  writes  a  new  work,  and  does  not  merely  copy  that  of  another,  is  en- 
titied  to  a  copyright  therein ;  if  the  variations  are  not  merely  formal  and  sha- 
dowy, from  existing  works.  He,  who  oonstracts  by  a  new  plan,  and  arrange- 
ment, and  combination  of  old  materials,  in  a  book  designed  for  instraotion, 
either  of  the  yonng  or  the  old,  has  a  titie  to  a  copyright,  which  cannot  be  dis- 
placed by  showing  that  some  part  of  his  plan,  or  arrangement  or  combination, 
has  been  used  before. 

"  The  case  of  Oray  v.  BusaeU,  1  Story  B.  11,  affords  a  strong  illustration  of 
the  doctrine,  as  that  was  a  case  confessedly  of  a  mere  improvement  of  an  old 
work,  Adams'  Latin  in  Grammar,  a  subject  that  had  been  discussed  and  treated 
in  many  hundred  works,  and  in  which  little  more  could  be  done  than  to  ar- 
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Gonstraction 
of  Statute  of 
Anne. 


Eldon  directed  an  action  to  try  whether  a  work  on  architec* 
tiire  was  original,  with  a  fair  use  of  another  work  by  quota- 
tion and  compilation.(a)[2] 


(a)  WUkina  v.  Aikin,  11  Yes.  422. 


range  the  materials  upon  a  new  plan,  or  in  a  now  combination,  with  addition- 
al illustrationa  and  initial  remarks.  Yet  the  court  held  it  clearly  to  bo  the 
subject  of  a  copyright;  and  from  the  doctrine  therein  stated  I  feel  not  the 
slightest  inclination  to  depart  It  was  upon  the  like  ground  that  an  action  hag 
been  held  to  lie  for  the  reooverj  of  damages  for  pirating  the  new  corrections 
and  additions  to  an  old  work,  (the  Itinerancy  of  England.)  Upon  that  occasion 
Lord  Kenyon  said :  '  the  courts  of  justice  have  been  long  laboring  under  an 
error,  if  an  author  have  no  copyright  in  any  part  of  a  book,  unless  be  have 
an  exclusive  right  to  the  whole  book.'  See  also  Ihislerv.  Murray ^  and  7bn- 
son  V.  Walker^  cited  in  1  East,  360,  361,  and  notes. 

"  Another  illustration  may  be  found  in  the  cases  of  histories  and  dictionaries^ 
as  stated  by  Lord  Mansfield  in  Sayre  v.  Moore^  I  East  R.  361,  note.  '  In 
the  first,  a  man  may  give  a  relation  of  the  same  fiicts,  and  in  the  same  order 
of  time ;  in  the  latter,  an  interpretation  is  given  of  the  identical  same  words. 
But  he  must  not  servilely  copy  the  words  of  an  another  on  either  subject 
An  author  has  as  much  right  in  his  plan,  and  in  his  arrangements,  and  in  the 
combination  of  his  materials,  as  he  has  in  his  thoughts,  sentiments,  opinions^ 
and  in  his  mode  of  expressing  them.  The  former  as  well  as  the  latter  may  be 
more  useful  or  less  useful  than  those  of  another  author ;  but  that,  although 
it  may  diminish  or  increase  the  relative  values  of  their  works  in  the  marifet, 
is  no  ground  to  entitle  either  to  appropriate  to  himself  the  labor  or  skiU  of  the 
other,  as  embodied  in  his  own  work.' 

"  It  is  a  great  mistake  to  suppose,  because  all  the  materials  of  a  work  or  some 
parts  of  its  plan  and  arrangements  and  modes  of  illustration,  may  be  found 
separately,  or  in  a  difibront  form,  or  in  a  different  arrangement,  in  other  dia- 
tinct  works,  that  therefore  if  the  plan  or  arrangement  or  combination  of  these, 
materials  in  another  work  is  new,  or  for  the  first  time  made,  the  author,  or 
compiler,  or  firamer  of  it,  (call  him  which  you  please)  is  not  entitled  to  a  copy- 
right The  reverse  is  the  truth  in  law,  and,  as  I  think,  in  common  sense  also. 
It  is  not,  for  example,  in  the  present  case,  of  any  importance  that  the  illus- 
trating of  lessons  in  arithmetic  by  attaching  unit  marks  representing  the  num- 
bers, embraced  in  the  example,  may  be  formed  by  dots  in  Wallis^s  Opera 
Mathematica,  (p.  28)  or  in  Colbum's  Arithmetic  in  the  form  of  upright  linear 
marks,  in  a  pamphlet  detached  from  the  main  work." 

[2]  "  There  is  a  daas  of  publications,"  remarks  Mr.  Curtis,  (Tr.  on  Copyright, 
246,  et  seq.j)  "  the  object  of  which  is  to  give  extracts  from  other  works,  for  the 
purposes  of  criticism ;  and  the  notion,  that  the  insertion  of  such  extracts  tends 
to  increase  the  sale  of  the  works  from  which  they  are  taken,  if  fiurly  made,  has 
been  judicially  recognized,  and  is  admitted  to  be  practically  true.  Bell  y. 
Wkiteliead^  It  Law  Joum.  142.  Any  amount  of  extracts,  which  the  purpose 
of  illustrating  fair  criticism  requires,  may  be  made  in  such  works,  with  this 
Umitation,  that  the  review  or  critical  notice  shall  not  frtmish  a  subetitote  for 
the  book ;  or,  in  other  terms,  shall  not  communicate  the  same  knowledge  with 
the  original  work.  This  was  the  distinction  adopted  by  Loid  EUenborongb, 
when  he  had  occasion  to  use  an  illustration  drawn  from  the  practice  of  review- 
ing.   BcnoorGi  y.  WOkea,  I  Campb.  94,  98. 
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.  Sir  W.  D.  Evans,  in  his  valuable  annotfUicms  upon  the  ^^?2»*r»^ 

-    .  '.    -  1      /.  ,  1  -j^  of  Statute  of 

Statute  relatiDg  to  this  branch  of  law,  notices  that  writers  on  Anne. 

'*  On  the  other  hand,  instanoeB  oocor,  in  which  extracts  from  other  books  are 
used  with  or  without  ackBOwledgmenti  not  for  the  purposes  of  criticism ;  and 
other  instances  in  books  wliich  are  not  established  journals  of  criticism,  but  la 
wliieh  critadsm  is  made  the  ostensible  purpose  for  which  extracts  are  made. 

'*  With  r^;ard  to  the  first  of  these  classes,  the  M^nowledgment  or  con- 
oealment  of  the  iact  of  quotation  can  hare  no  other  bearing  than  to  deter- 
mine whether  it  was  or  was  not  made  with  a  fraudulent  intention.  The  pre- 
sence or  the  absence  of  such  intention  will  not  oondusively  determine  whether 
•a  injury  haa  been  done.  The  legitimate  influence  of  the  proof  of  intention  it 
aerelj  to  assist  the  court,  among  other  circumstances,  in  determining  whether 
the  party  has  transcended  the  limits  of  fair  quotation.  But  if  he  haa^  with  the 
fiurest. intentions,  published  extracts  of  such  a  cliaracter  as  to  injure  the  work 
fVom  which  ^ey  are  taken,  his  intentions  are  wholly  immaterial  to  the  issue." 

Beviews,  magazines,  literary  journals,  and  works  of  a  similar  descriptioOf 
consist  of  essays  and  criticisms.  The  essays,  or  original  ]^eces,  are  to  b^ 
Tiewed  in  the  same  li^^t  as  though  they  had  been  published  by  themselves,—* 
whether  they  are  the  composition  of  the  proprietor  himselij  or  are  procured 
for  him.     WyaU  r.  Barnard^  6  Yes.  k  BeaoL  77.    Bogg  v.  Kirby,  8  Yes.  215^ 

Hie  parts  which  contam  the  criticisms  distinguish  these  productions  from 
books  in  general  These  articles  are  compounded  of  matter  taken  from  the 
works  of  other  persons,  and  the  observations  of  the  reviewer.  The  law  is 
therefore  two-fold  as  it  regards  the  extracts  and  the  observations.  The  ex- 
tracts must  not  be  made  too  freely :  suffident  may  be  taken  to  form  a  correct 
idea  of  the  whole ;  but  no  one  is  allowed,  under  the  pretence  of  quoting,  to 
publish  either  the  whole  or  prindpal  part  of  another  man's  composition ;  (Ro- 
worth  V.  WOkee,  1  Gamp.  97;  and  see  4  Esp.  K.  P.  C.  170;  and  WWdns  v. 
AtkiUf  17  Yes.  422,)  and  therefore  a  roview  must  not  serve  as  a  substitute  for 
the  book  reviewed.  If  so  much  is  extracted  that  it  communicates  the  same 
knowledge  with  the  original,  it  is  an  actionable  violation  of  literaiy  property. 
The  intention  to  pirate  is  not  (as  has  been  shown)  always  necessary  to  be 
proved  in  an  action  for  violating  this  species  of  copyright ;  but  is  generally  to 
be  inferred  from  the  quantity  of  matter  copied. 

The  remarks  made  by  the  critic  must  not  be  personal ;  they  must  not  im- 
pugn the  moral  character  of  the  author.  It  seems  that  when  they  are  made 
upon  the  merits  of  the  work,  without  any  reference  to  the  individual  who  com- 
posed it,  they  may  be  justified  however  ridiculous  he  may  be  rendered,  or  how 
mudi  soever  the  book  may  be  depreciated  in  value.  The  abridgments  and 
trsDslations  sometimes  published  in  this  description  of  Uteraiy  works,  are 
judged  of  in  the  same  manner  as  abridgments  and  translations  in  general. 

Carr  v.  Mxxi^  1  Oamp.  356,  (and  see  NighHngak  v.  StocJedale,  Selw.  Ab.  1013, 
6th  edit.)  SUenborough,  G.  J.  Every  man  who  publishes  a  book  commits 
himself  to  the  judgment  of  the  public ;  and  any  one  may  comment  upon  his 
performance.  If  the  commentator  does  not  step  aside  from  the  work,  or  intro- 
duce fiction  for  the  purpose  of  condemnation,  he  exerdoes  a  fiur  and  legitimate 
right  In  the  present  case  had  the  party  writing  the  criticism  followed  the 
plaintiff  into  domestic  hfe,  for  the  purpose  of  slander,  that  would  have  been 
UbeUous ;  but  no  passage  of  tliis  sort  has  been  produced ;  and  even  the  cari- 
cature does  not  affect  the  plaintifi^  except  as  the  author  of  the  book  which  is 
ridiculed.    The  works  of  this  gentleman  may  be,  for  aught  I  know,  veiy  valu- 
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CoftBtruction    any  detached  subject,  as  the  bankrupt  laws,  the  poor  laws, 
j^aae/^  •        the  game  laws,  &c.  have  never  been  molested  in  printing 
at  large  the  statutes  applicable  to  those  respective  sub- 
jects.(a) 
OogT^t  in        There  is  a  certain  species  of  publication,  such  as  maps, 
work,  thoqgb  chart8,(&)  road-books,  calendars,  books  of  ^chronology,  tables 
Sa  •Swect*^  of  interest,  &c,  in  which  it  has  been  frequently  ccmtended 
that  no  copyright  could  exist :  but  though  copyright  cannot 
[  ^29]  subsist  in  t}iegene)'al  subject^  it  is  clear  that  it  may  in  thejxir- 

ticfular  work.{c)  And  although  if  the  same  skill,  intellect| 
and  diligence,  are  applied  in  the  second  instance,  the  pu1> 
lie  will  receive  nearly  the  same  information  from  both  works ; 
yet  there  is  no  doubt  that  the  latter  publisher  cannot  on  that 
account  spare  himself  the  labor  and  expense  of  actual  sur- 
vey, and  that  a  court  of  equity  will  interfere  to  prevent  a 
mere  republication  of  a  work,  which  the  labor  and  skill  of 
another  person  has  supplied  to  the  world.(d)  The  piracy  in 
these  cases,  has  been  generally  detected,  by  the  circumstance 
of  the  latter  work,  having  copied  the  errors  of  the  form-* 
er.p.] 

(a)  2  Ev.  Collect,  pt  3,  d.  1. 

(b)  The  doubts  upon  these  two  sorts  of  publications  were  removed  hj  the  7 
Geo.  3,  c  38,  vide  ante,  p.  311. 

(c)  Sayre  v,  Moore^  1  East,  361,  n.     Thisler  v.  Murray,  ib.  363,  n.     Octrmim 

T.  Bowles,  2  Bro.  C.  0.  80.     Cary  v.  Faden,  5  Yes.  24.     WcUson  v. ,  dt  t 

Ves.  217.  King  v.  Bead,  ib.  233,  n.  MaUhewsan  v.  Stockdaie,  12  Yes.  270. 
Longmaoh  v  Winchester,  16  Yes.  269.     WiOdns  v.  Aikins,  17  Yes.  422. 

(ci)  16  Yes.  271. 

J -  ■  ■      ■ —  . 

able :  but,  whatever  their  merits,  others  have  a  right  to  pass  their  Judgment 
upon  them,  to  censure  them  if  they  be  censurable,  and  to  turn  them  into  ridi- 
cule if  they  be  ridiculous.  The  critic  does  a  great  service  to  the  public,  who 
writes  down  any  vapid  or  useless  publication ;  such  as  ought  never  to  have 
appeared.  He  checks  the  dissemination  of  bad  taste,  and  prevents  pe<^l6  from 
wasting  both  their  time  and  money  upon  trash.  I  speak  of  fair  and  candid 
criticism :  and  this  every  one  has  a  right  to  publish,  although  the  author  may 
suffer  a  loss  from  it  Such  a  loss  the  law  does  not  consider  as  an  injuiy,  be- 
cause it  is  a  loss  which  the  party  ought  to  sustain.  It  is  in  short  the  loss  of 
Ikme  and  profit  to  which  he  was  never  entitled.  Nothing  can  be  conceived 
more  threatening  to  the  liberty  of  the  pres^  than  the  species  of  action  before 
the  ^urt  We  ought  to  resist  an  attempt  against  free  and  liberal  criticism  at 
the  threshold. 

[1]  Gaman  v.  Bowles,  1  Cox,  284.  Lord  Thurlow  observed  that,  as  the 
roads  of  Great  Britain  were  open  to  the  inspection  and  observation  of  all  man- 
kind, every  one  was  at  liberty  to  publish  the  result  of  such  observation :  the 
subject-matter  of  these  books  was,  therefore,  in  medio.  But  the  question  will 
he,  whether  the  author  has  exhibited  any  new  and  distinct  idea  in  the  expc^ 


rmsmiiJaam^  of  ooptriqpt.  »    820 
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K-  a  publication  were  to  appear  on  the  faoe  of  itj  to  be  a  CoMtnwtioa 
libel  so  groBB  as  to  affect  the  public  morals,  a  jury  would  be  aihia 

No  oopyiifffat 

sitian  of  them ;  and  then,  whether  the  subsequent  editor  has,  in  sabetanee,  ^  UbeL 

adopted  the  same.  When  globes  were  first  invented,  this  was  a  new  scheme 
of  exhibiimg  the  &oe  of  the  earth,  different  in  substance  finom  the  plain  chart 
Kow,  then,  the  addition  of  a  few  plaoee  on  the  globe  will  not  make  a  new  i»- 
▼ention,  the  substratom  being  the  sama  So,  in  the  case  of  Newton's  Miltoo, 
the  oourt  thought  that  Milton's  works  were  in  mediOf  but  the  notes  and  other 
additions  were  not  so ;  and  therefore,  as  to  them,  restrained  the  pabUoation, 
though  thej  left  the  text  open  to  anybody.  Now,  here,  if  the  scheme  of  ex* 
hibiting  this  infonnation  to  the  public  is  substantially  and  fimdamentally  tha 
aame  in  the  second  work  as  in  the  first,  and  the  former  is  merely  re-printed 
with  SQch  differences  as  not  to  amount  fundamentaUy  to  a  different  project  of 
exhibition,  the  law  ought  to  interfere  and  protect  the  exhibition.  His  lord- 
ship thouglit  Uie  report  not  sufficiently  dear ;  and  dU'ected  that  it  should  be 
again  referred  to  the  mastor  whether  the  books  were  the  same,  or  whether 
the  latter  differed  from  the  former  so  as  to  render  the  same  a  new  and  original 
woik  in  BXkj,  and  what  particulars. 

All  human  events  being  equally  open  to  the  observation  of  all  men,  every 
one  is  at  liberty  to  add  to  or  improve  the  materials  respecting  them,  already 
collected. 

A  series  of  chronology  is  therefore  another  general  subjeot ;  and  in  consideK^ 
tog  whether  a  treatise  is  a  piracy  of  another  book  on  the  same  events,  the 
question  will  be,  whether  in  substance  the  one  work  is  an  imitation  of  the 
other;  whether  the  one  book  is  a  copy  of  the  other,  by  the  author  having 
wrttled  himself  of  the  arrangement,  with  alterations  merely  cohnrable,  or 
whether  it  is  as  original  as  the  nature  of  the  matter  will  admit ;  for  undoubt- 
edly, in  chronological  works,  the  same  facts  must  be  related.  When  it  ap- 
peared that  Dr.  Trusler's  book  had  been  copied  literally  from  page  20  to  34, 
Lord  Kenjron  held  that  he  must  recover  in  an  action  at  law,  although  other 
parts  of  the  defendant's  work  were  original 

Another  kind  of  compilations  are  calendars.  It  is  a  very  numerous  species, 
and  questions  re^>ecting  them  have  frequentiy  been  brought  before  the  courts. 
But  it  has  uniformly  been  decided,  that  although  no  copyright  can  exist  in  a 
list  of  names  as  a  general  subject,  yet  it  may  in  an  individual  work ;  and  when 
it  can  be  traced  that  another  book  with  a  similar  titie  is  not  an  original  com- 
pilation, but  a  mere  transcript,  with  colorable  variations,  the  one  first  printed 
will  immediately  be  protected  by  injunction,  because  it  is  of  a  transitory  nt^ 
tura.  Everybody  may  make  an  India  calendar,  a  oourt  calendar,  a  directory, 
Ac,  bat  no  one  is  permitted  servilely  to  copy  one  already  published. 

Histories  and  dictionaries  are  general  subjects.  Two  men  may  give  a  rela- 
tion of  the  same  foots  in  the  same  order  of  time,  in  different  historical  works: 
and  in  different  dicttonaries  interpretations  must  necessarily  be  given  of  th^ 
same  words ;  and  hence  there  must  be  great  similarity  between  the  perfom^ 
anoee ;  and  yet  if  the  one  author  has  not  copied  fSrom  the  other,  which  would 
easily  appear  upon  examination,  both  books  come  within  the  meaning  ot  tha 
statutes  on  copyright. 

The  laigest  compilation  is  an  encyolopoedia,  or  dictionary*of  arts  and  soienoea. 
The  authors  of  this  kind  of  literary  oomposition  have  generally  taken  ih>m  the 
works  of  others  with  unsparing  hands.  It  was  formerly  thought  that  the  ea- 
fence  of  any  work  mi^t  be  published  in  a  scientiflo  dictionary,  because  the 


029«-^l  IKJUNCnOilB  TO  RBSTBAIH 

ShSateto^    directed  to  give  no  damages  ftr  a  violation  of  the  copy- 
Anne.  right.(a)    And  it  has  b^n  decided  that  an  action  cannot  be 

(a)  2  Gamp.  2^,  n. 
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latter  could  not  diminlBh  the  sale  of  the  original  tnatiae ;  for  no  one  wooM 
porchaae  a  Tolnminons  work  as  m  anbatttute  for  m  amall  book,  and  tbenfett 
that  there  coold  be  no  intention  to  pizmte.  It  has  been  abown  to  iHial  extent 
qnotiog  may  be  carried ;  and  that,  when  large  poitioDa  of  a  woric  are  takei^ 
intention  to  pirate  is  implied.  When  it  appeared  that  *ib  ont  of  118  pagea  of 
a  work  on  fencing  had  been  transcribed  Into  an  encydopoedia,  the  oourt  held 
that  a  piracy  had  been  committed.  A  compilation  may  be  different  from  a 
treatise  pabHahed  by  itael^  but  certain  limits  mnst  be  fixed  to  the  tnnacripta 
It  must  not  be  allowed  to  sweep  np  all  modem  woriEs,  or  an  emqyckipoDdia 
wonld  completely  destroy  all  literary  property. 

Ht^  charts,  &a,  were  formeriy  considered  as  particular  worica  on  genoaft 
aubjecta.  Some  doubts  haye  been  enteitained  whether  they  could  propeily  ba 
brought  within  the  meaning  of  the  copyright  acta.  They  are  now  indnded 
among  engravings ;  and  under  that  division  the  law  reqjecting  then  will  b» 
found. 

All  books  of  calculations^  if  correctly  made,  must  necessarily  be  the  aamsL 
Yet  a  copyright  may  exist  in  each  book,  because  each  work  beiug  the  produce 
of  the  ingenuity  and  labor  of  its  respective  author,  it  is  but  fiur  that  both  of 
them  should  take  their  chances  of  sucoess,  and  be  protected  against  any  in- 
fringement by  a  third  person,  who  has  not  been  instrumental  towards  promo* 
ting  the  public  knowledge. 

This  kind  of  books  consists  of  almanacs,  and  those  works  which  contain 
logarithms,  tables  of  interest,  Ac. 

James  L,  in  the  13th  year  of  his  reign,  granted  to  the  company  of  stationers 
the  rig^t  of  printing  such  almanaca  as  were  allowed  by  the  archbiahop  of  Can- 
terbury and  the  bishop  of  London,  or  either  of  them.  A  similar  privilege  waa 
also  granted  to  the  universities  of  Oxford  and  Cambridge.  The  validity  of 
these  patents,  although  many  iDjunctions  had-  been  allowed  in  support  of  tbem, 
was  questioned  in  the  fifteenth  year  of  Geo.  III.  by  Caman,  a  bookseller,  in 
bis  answer  to  a  bill  in  chancery,  filed  by  the  company  of  stationera,  to  obtain 
an  injunction  to  restrain  him  from  publishing  almanacs.  The  legal  question 
was  referred  to  the  court  of  common  pleas,  who  certified  that  the  crown  had 
not  a  prerogative  or  power  to  make  such  a  grant  to  tUem  exdusive  of  others. 
The  bill  was  accordiogly  dismissed. 

Any  person  may,  therefore,  make  the  calculations  usually  puUished  in  alma- 
nacs, and  claim  a  copyright  in  them.    A  stamp  duty  is  paid  on  all  almanaca. 

Kany  acts  of  parliament  have  been  paased  offering  public  rewards  to  such 
persons  as  ahould  discover  an  exact  method  of  aacertaining  the  longituda  A 
power  ia  given  to  commissioners  appobted  to  carry  them  into  exeontion  to 
publish  a  nautical  almanac,  or  astronomical  ephemeria.  They  are  forther  em* 
powered  to  give  a  license  to  some  one  to  print  it.  Any  other  person  printings 
publishing  or  vending  it,  subjects  himself  to  a  penalty,  of  which  one  moiety  la 
given  to  the  king,  and  the  other  to  the  informer. 

Though  hooka  of  logarithms,  tables  of  interest,  fta,  must  necessarily  be  the 
same,  if  correctly  calculated;  yet,  masmuch  as  great  labor  must  be  exerted, 
and  much  expense  incurred  in  making  the  calculations,  and  publishing  them, 
a  copyright  exists  in  each  vrork.    And  if  any  drcumstaaoe  transpires  by 
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jBanJTiifcftined  'to  reooyer  the  value  of  obeoene  or  llbelloixs  ^?JJJ|^  of 
jpiinta.(a)    Upon  the  same  principle  a  oourt  of  equity,  even  Anne. 

(a)  Fores  y.  Jones^  4  £sp.  N.  P.  0.  9t.    JDu  Boat  y.  B&resfardt  2  Camp.  611. 

■ 

it  can  be  shown  that  one  book  is  merely  a  copy  of  another,  an  injanction 
will  be  granted :  but  if  that  does  not  plainly  appear,  the  bill  will  be  dismissed. 
It  is,  of  course,  competent  to  the  defendant  to  show  that  he  made  the  calcula* 
tiona  whidi  he  has  published,  and  then  both  works  are  original. 

The  usual  mode  of  proving  piracy  of  oompilations,  and  books  of  calculations, 
it  by  showing  that  the  mistakes  and  errors  of  the  book  first  published  have 
been  copied  into  the  one  complained  of.  But  that  is  not  of  ifcself  sufficient. 
Further  proof  is  often  given,  as  that  parts  of  the  first  work  were  xised  at  the 
press  when  the  second  was  being  printed ;  and  that  the  alterations  supplied  in 
manuscript  were  merely  colorable. 

Some  drcumstances,  which  would  show  that  the  works  would  not,  in  all 
probabQity,  have  been  similar,  but  by  the  one  being  copied  from  the  other,  (as 
where  in  two  calendars  the  persons  of  the  name  of  Smith  were  arranged  in  the 
iame  but  not  alphabetical  order  of  their  christian  names,)  is  good  presumptive 
evidence  of  piracy. 

In  all  these  cases  the  defendant  may  prove  in  what  the  amendments  and 
eorrectioDS  consist,  and  that  the  alterations  have  been  made  by  his  labor,  care 
and  expense. 

It  Islls  within  that  class  of  cases,  where  the  differences  between  different 
works  are  of  such  a  nature,  that  one  is  somewhat  at  a  loss  to  say,  whether 
tiie  differences  are  formal  or  substantial;  whether  they  indicate  a  resort  to  the 
same  common  sources  to  compile  and  compose  them,  or  one  is  (as  it  were)  und 
ftatu  borrowed  from  the  other,  without  the  employment  of  any  research  of 
fikill,  with  the  dfisguised  but  still  apparent  intention  to  appropriate  to  one  what 
in  truth  belongs  exclusively  to  the  other,  and  with  no  other  labor  than  that  of 
mere  transcription,  with  such  omissions  or  additions  as  may  serve  merely  to 
veil  the  piracy.  It  is  like  the  case  of  patented  inventions  in  art  or  ma(dilnery, 
where  the  resemblances  or  diversities  between  the  known  and  the  unknown, 
and  between  invention  and  imitation,  are  so  various  or  complicated,  or  minute 
or  shadowy,  that  it  is  exceedingly  difficult  to  say  what  is  new  or  not,  or  what 
has  been  pirated,  and  what  is  substantially  different  The  approaches  on  ei-> 
ther  side  may  be  almost  hiflnitely  varied,  and  the  identity  or  diversity  sometime^ 
becomes  almost  evanescent  In  many  cases,  the  mere  inspection  of  a  work 
may  at  once  betray  the  fact  that  it  is  borrowed  from  another  author  with  mere- 
ly formal  or  colorable  omissk>ns  or  alterations.  In  others,  again,  we  cannot 
affirm  that  identity  in  the  appearance  or  use  of  the  materials  is  a  sufficient 
and  conclusive  test  of  piracy,  or  that  the  one  has  been  fraudulently  or  design-' 
edly  borrowed  fh)m  the  other.  Take  the  case  for  example  (already  referred 
to)  of  two  maps  of  a  city,  a  county  or  a  country.  We  cannot  predicate  that 
the  one  is  a  piracy  &om  the  other,  simply,  because  their  external  appearance 
is  in  nearly  all  respects  the  same,  with  or  without  some  additions  or  alterations 
or  omissions.  Take  the  case  of  two  engravings  copied  fiK>m  the  same  picture, 
or  two  pictures  of  natural  objects  by  different  artists;  it  would  not  be  practi- 
cable, in  many  cases,  from  the  mere  inspection  of  them  and  their  apparent 
tdemtity,  to  say,  that  the  one  was  a  transcript  of  the  other.  It  would  be  ne- 
y  cessary  to  resort  to  auxiliary  and  supplementary  evidence  to  establish  the  fact 

•itiMT  way. 
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upon  the  subimssion  in  an  answer,  woold  not  decree  either 
an  injunction  or  an  account  of  the  profits  of  a  work  of  *thifl 
nature.(a)  Lord  Eldon  has  thrown  out  an  opinion,  that  un- 
der certain  circumstances  an  injunction  might  be  maintained, 
where  a  person  having  composed  a  work  of  which  he  after- 
wards repents,  wishes  to  withhold  it  from  the  public.(i)[l] 

(a)  Wakot  v.  Walker,  1  Yes.  1.    SmUhey  v.  Shenpood^  2  Meriv.  436. 

(b)  2  Meriv.  438. 

[1]  "No  copyright,"  says  Mr.  Story,  (Kq.  Juris,  vol  2,  sees.  936,  937,  938>) 
"  can  exist,  (xmsistently  vith  principles  of  public  polipy,  in  any  woric  of  a 
clearly  irreligious,  immoral,  libellous,  or  obscene  description.  In  the  csae  of 
an  asserted  piracy  of  any  such  work,  if  it  be  not  a  matter  of  any  real  donbt^ 
whether  it  Mia  within  such  a  predicament  or  not,  courts  of  equity  will  not 
Interfere  by  injunction  to  preyent  or  to  restrain  the  piracy ;  but  will  leavo  the 
party  to  his  remedy  at  law. 

"  It  is  true  that  an  objection  has  been  taken  to  this  course  of  pfooeediag 
that,  by  refusing  to  interfere  in  such  esses  to  suppress  the  publication,  a  oonii 
of  equity  Tirtually  promotes  the  circulation  of  ofiensive  and  miachieTiooa 
books.  But  the  objection  yanishes  when  it  is  considered  that  the  ooort  dosa 
not  affect  to  act  as  a  censor  morwn^  or  to  punish  or  restrain  ii^uriea  to  society 
generally.  It  simply  withholds  its  aid  from  those  who,  upon  their  own 
ahowing,  have  no  title  to  proteoti<Hi,  or  to  assert  a  property  in  things  which 
the  law  will  not^  upon  motives  of  the  highest  concern,  permit  to  be  deemed 
capable  of  founding  a  just  title  or  property.  Jeremy  on  £q.  Juriad.  B.  3^  ch. 
2,  sec.  1,  p.  321,  322;  Cooper's  £q.  PL  167;  Woioptv.  VFoOor,  7  Yee.  1; 
SauOvey  v.  Shenvood,  2  Meriv.  K  436 ;  Lawrence  v.  SmOh,  Jacobs'  R.  471; 
lb.  474,  note ;  6  Petersd.  Abridg.  Copyright,  p.  657,  560. 

"  The  soundness  of  this  general  principle  can  hardly  admit  of  questioft.  The 
ohief  embarrassment  and  difficulty  lie  m  the  application  of  it  to  particular  cases. 
If  a  court  of  equity,  under  color  of  its  general  authority,  is  to  enter  upon  all 
the  moral,  theological,  metaphysical,  and  political  inquiries  which,  in  tiie  past 
times,  have  given  rise  to  so  many  controversies,  and  in  the  future  may  weU  be 
supposed  to  provoke  many  heated  discussions,  and  if  it  is  to  decide  dogmati- 
cally  upon  the  character  and  bearing  of  such  discussions,  and  the  rights  of 
authors  growing  out  of  them ;  it  is  obvious  that  an  absolute  power  is  oooferred 
over  tbe  subject  of  literary  property,  which  may  sap  the  veiy  foundations  om 
which  it  rests,  and  retard,  if  not  entirely  suppress,  the  means  of  arriving  at 
physical  as  well  as  at  metaphysical  truths.  Thus,  for  example,  a  judge  who 
should  happen  to  believe  that  the  immateriality  of  the  soul,  as  well  as  its 
immortality,  was  a  doctrine  clearly  revealed  in  the  scriptures,  (a  point  upon 
which  very  learned  and  pious  minds  have  been  greatly  divided)  would  deem 
any  work  anti-christian  which  should  profess  to  deny  that  point,  and  would 
refuse  an  injunction  to  protect  it  So,  a  judge  who  should  be  a  Trinitaciaa, 
might  most  conscientiously  decide  against  granting  an  iojunction  in  lavor  of 
an  auth<v  enforcing  Unitarian  views ;  when  another  judge,  of  opposite  opinion^ 
might  not  hesitate  to  grant  it" 

**  Upon  the  point  of  title,"  says  Mr.  Jeremy,  (Eq.  Juris,  p.  321,  328,)  "  it  is 
to  be  observed  that  if  the  original  production  be  of  such  an  irreligMNis,  seditioasL 
libeUou^  or  immoral  description,  that  a  reasonable  donbt  may  be  raised  whethss 


Most  of  the  cases  of  injunction  to  restrain  publications  Coaitrtio^n 
have  arisen  under  circumstances,  where,  under  color  of  a  Anr!?  " 

«w  wort,  a.,  pUinar  i.  iCd  w  k.™  ,^.bli<M  «>d  ^  ^ 

multiplied  the  copies  of  an  old  work  belonging  to  the  plain-  »  work  as  the 
tiff.    It  happens,  however,  not  unfrequently  that  an  origi-  production  of 
*  nal  work  is  published,  and  held  forth  to  the  world  as  being  a  a  oontinxiatioa 
part  or  a  continuation  of  a  work,  the  reputation  of  which  is  o^a^^^^r"* 
already  fixed ;  or  as  the  production  of  an  author  of  celebri- 
ty, whose  name  is  assumed  to  give  currency  to'  the  publica- 
tion.   As  the  injxmction  which  a  court  of  equity  grants  in 
these  instances  is  not  founded  on  copyright,  and  is  closely 
connected  with  determinations  which  cannot  conveniently 
be  introduced  in  this  place,  the  consideration  of  the  subject 
is  deferred  to  the  ensuing  chapter.  [2] 

Ibe  author  would  be  able  in  ao  action  at  law  to  obtain  relief  by  way  of  damages 
upon  a  piracy  thereof  thiB  oonrt  will  not  interfere  to  protect  him  by  injanotion 
tmtil  be  has  by  such  a  mode  of  prooeeding  actually  established  his  legal  right 
And  here  it  may  be  observed,  in  answer  to  the  common  remaiic,  that  this 
oourt  by  its  refusal  to  interfere  in  cases  where  the  work  is  of  an  eyil  tendency, 
m  some  instances  Thrtoally  promotes  the  multii^icaition  of  mischievous  produe- 
tbns ;  that  it  professes  to  decide  only  upon  questions  of  property,  oonoerohig 
iMf  merely  with  the  civil  interests  of  the  parties,  and  disclaiming  interference 
to  prevent  or  to  punish  injuries  of  a  criminal  nature ;  and  that  it  therefore 
leaves  the  oflfending  person  to  be  dealt  with  at  law.  And  in  adopting  such  a 
course,  it  is  not  merely  acting  in  conformity  with  its  own  general  principles^ 
but  also  with  the  constitution  of  the  country ;  for  if  it  were  to  asnst  a  person 
who  has  exerted  himself  to  the  prejudice  of  the  national  or  of  individual 
welfiure,  by  deciding  upon  questions  of  a  criminal  character,  it  would  assume 
a  power  of  adjudication  in  instances,  Ti^icfa,  according  to  our  notions  of 
political  freedom,  ought  not  to  be  determined  without  the  intervention  of  a 
jury.  And  it  is  also  observable,  that  although  its  interposition  is  refbsed  in 
eases  of  this  kind,  except  upon  the  plalntifr's  right  reoeiving  the  sanction  of  a 
.oourt  of  law,  it  does  not  thereby  bereave  the  party  applying  of  any  redress 
which  he  might  otherwise  obtain,  or  of  snj  of  the  means  of  seeking  it, 
but  merely  withholds  that  extraordinary  relief  which  is  adapted  to  other 


[2]  A  rimilar  jurisdiction  exists  in  equity  to  restrain,  by  injunction,  the  ifflpn>> 
per  use  by  one  man  of  the  trade-marks,  or  name  of  another  person.  In  cases  of 
ibis  kind,  as  the  jurisdiction  is  exercised  over  legal  rights  upon  similar 
principles  to  those  which  are  applied  in  cases  of  oopyrights,  patents,  and  other 
rights  of  a  similar  description,  if  the  legal  right  is  disputed,  the  court  does  not, 
except  in  a  strong  case,  interfere  in  the  first  instance  by  injunction,  but  it  puts 
the  party  upon  establishing  his  right  at  law  before  it  confers  the  equitable 
remedy.  And  when  it  does  interfere  by  injunction  at  first,  it  never  does  so 
without  giving  the  party  restrained  an  opportunity  of  disputing  the  plaintiff's 
legal  title.    MoUey  v.  Dawrmanj  3  M.  &  C.  14. 

With  respect  to  what  constitutes  a  legal  title  in  trade-marks,  it  seems  clear, 
that  any  article  of  manufiictaTe  not  protected  by  patent,  may  be  made  and  sold 
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Fmotioe  in  The  principle  upon  which  a  court  of  equit j  interpoaes 

equity. 

hy  any  peraon,  and  thai  too  by  the  name  giren  to  it  by  the  inveator.  But  m 
man  has  no  right  to  sell  his  own  goods  or  mannfiictures,  under  the  pretence 
that  they  are  the  goods  or  manufactures  of  another.  He  cannot,  therefore^  be 
allowed  to  use  names,  marks,  letters,  or  other  indicia,  by  which  he  may  induce 
purchasers  to  believe  that  the  goods  which  he  is  selling  are  the  manufacture 
of  another  person.  Perry  v.  Ntdfit^  6  Bear.  T3.  Henoe  there  arises  so  mnefa 
of  a  property  in  a  name  or  mark,  that  the  court  will  interfere  by  iDjanctkm 
against  a  person  using  the  name  or  marks  of  another,  even  though  there  be 
no  intentional  deception.  NuUmgion  v.  Fox,  3  M.  &  G. 
'  In  the  case  of  Motley  v.  Doumman,  a  question  of  some  nicety  aroae  as  to 
Mrhether  tke  right  to  the  use  of  a  mark  belongs  to  the  successors  of  those  who 
manufactured  the  article^  or  to  the  future  lessees  of  the  property  whereon  It 
was  manufactured,  but  the  point  was  not  decided. 

With  respect  to  these  cases,  it  may,  lastly,  be  observed,  that  the  remedy 
given  in  equity  is  discretionary,  and  will  be  withheld  if  there  has  been  any  im- 
proper conduct  on  the  part  of  the  plaintiff.  On  this  principle  the  court  has 
refused  to  grant  an  injunctran  in  the  first  instance,  where  the  plaintiff  has 
made  fhlse  representations  to  the  publio  concerning  the  article  which  he  seeks 
to  protect    Ferry  v.  DneJU,  6  Beav.  66. 

.  Where  manu&cturers  adopt  certain  trade-marks,  and  stamp  them  iipon 
articles  manufactured  by  them,  they  have  a  right  to  an  exdusiTe  use  of  snoh 
trade-marks,  and  are  entitled  to  the  intetpoeition  of  a  court  of  equity  to  enfbiee 
such  right  by  a  perpetual  injunction.  Any  person  who  pirates  the  trade- 
maricB  of  manufkcturers  may  not  only  be  restrained  by  injunction  fiooa  nsiiig 
such  tiade-markB,  but  where  he  uses  them  for  the  fraudulent  purpose  of  in- 
ducing the  publio  to  believe  that  the  article  to  which  suoh  marks  are  al&zad 
)s  the  genuine  artide  manufactured  by  those  who  first  adopted  the  marks,  and 
with  the  intention  of  supplanting  them  in  the  good  will  of  their  trade  and 
business,  he  is  also  liable  to  respond  for  the  damages  sustained  by  thetn  in 
oonaequence  of  such  fraud.  And  the  fact  that  the  simulated  article  is  of  equal 
quality  and  value  with  the  genuine  artide,  is  no  defence  to  a  bill  filed  against 
the  pirate^  by  the  manufkcturers  of  the  genuine  artide,  to  restrain  him  froin 
using  their  trade-maiks.  Aliens  have  the  same  right  to  relief  in  a  ooort  of 
equity,  against  a  piracy  of  their  trade-marks,  as  dtizens  of  the  United  Statea 
Taylor  t.  OarjwUerj  11  Paige,  292.  By  the  court: — ^In  the  caseofBeKr. 
Zodbe,  (7  Paige's  Rep.  75,)  I  had  occasion  to  examine  the  question  whether 
an  injunction  bill  oould  be  sustained  for  the  fhindulent  assumption  of  the  name 
of  the  complainant's  newspaper,  for  the  purpose  of  deceiving  the  public  and 
supplanting  him  in  the  good  will  of  his  busines&  And  I  then  came  to  the 
oondusion  that  the  court  had  jurisdiction  to  interfere  for  the  protection  of  the 
,  complainant's  rights  in  such  a  case.    I  there  referred  to  the  case  of  KnoU  T. 

Morgati,  (2  Keen's  Rep,  213,)  where  the  present  master  of  the  rolls  in  England 
granted  an  injunctk>n  to  restrain  the  defendant  fh>m  rtmning  an  omnibus 
having  upon  it  the  simulated  names  and  devices  which  were  previously  in  ose 
by  the  oomplainant ;  whidi  sknulation  was  to  induce  the  public  to  believe  it 
was  the  oomplatnant's  oomlbu^  and  to  deprive  the  latter  of  a  part  of  the  good 
will  of  his  busmess  by  his  firaudulent  device.  Smoe  the  case  of  BeU  r.  LoAt 
was  before  me,  the  case  of  MiOmgtan  y.  Fax,  (3  MyL  &  Craig's  Rep.  338,)  has 
been  decided  by  Lord  Gottenham.  That  decision  fully  sustains  the  claim  made 
by  the  complainants  in  the  present  case.    There  the  complainants  for  many 


for  the  protectioa  of  copyright,  is  the  same  as  that  which  P^«otioe  in 
has  been  already  stated  with  respect  to  patents.  [3]  equity. 

jears  had  been  engaged  in  the  manufacturing  of  steel,  with  a  particular  name 
or  mark  thereon  indicating  the  persons  bj  whom  it  was  manufactured.  The 
defendants,  without  being  aware  that  this  was  the  trade-mark  of  the  complain- 
ants  or  of  anj  individual,  commenced  the  manufacture  and  sale  of  steel  with 
the  complainants'  marks  thereon.  And  a  perpetual  injunction  was  granted 
against  the  use  of  such  marks ;  although  the  lord  chancellor  was  satisfied  that 
no  fraud  was  intended.  He  snjs  that  having  come  to  the  conclusion  that  the 
complainants  were  entitled  to  the  marks  in  question,  thej  had  an  undoubted 
right  to  the  assistance  of  a  court  of  equit/  to  enfore  that  title,  by  a  perpetual 
injunction.  But  as  the  defendants  had  given  notice  of  their  intention  to 
abandon  the  use  of  the  ij^arks,  as  soon  as  they  discovered  that  they  belonged 
to  the  complainants,  they  were  not  charged  with  costs.  A  case  is  also  cited 
by  Lord  Henley,  in  his  treatise  upon  injunctions,  where  a  manufacturer  of 
blacking  was  restrained  from  using  labels  in  imitation  of  those  used  by  the 
complainant,  in  that  case.     See  also  Ransome  v.  BurtaU,  3  Law  Jour.  161. 

In  the  case  under  consideration,  the  defendant  admits  that  he  has  intention- 
ally pirated  the  complainants*  name  as  well  as  their  other  marks ;  that  he  put 
up  the  spools  of  thread  manufactured  by  hun,  and  stamped  and  marked  tliem 
with  their  marks;  and  that  he  so  colored,  stamped  and  labelled  them  as  to 
resemble  exactly,  or  as  nearly  as  could  be  done,  the  spools  used  by  the  com- 
plainants. After  such  an  avowal,  no  one  can  doubt  for  a  moment  that  the 
defendant  did  this  for  the  fraudulent  purpose  of  inducing  the  public,  or  thoso 
who  were  dealing  in  the  article,  to  believe  that  it  was  in  fact  the  thread 
manufactured  and  put  up  by  the  complainants ;  with  the  intention  of  supplant- 
ing them  in  the  good  will  of  their  trade  and  business.  And  it  is  wboUy  im- 
material whether  the  simulated  article,  manufUctured  by  the  defendant,  is  or 
is  not  of  equal  goodness  and  value  with  the  real  "  Taylor's  Persian  Thread," 
manu£ictured  and  put  up  for  sale  by  the  complainants.  They  are  therefore 
entitled  to  the  relief  prayed  for  in  this  bill 

The  court  of  chancery  has  the  power  to  interfere,  by  injunction,  to  prevent 
the  pirating  of  trade-marks. 

The  question,  in  such  cases,  is  not  whether  the  complainant  was  the  original 
inventor  or  proprietor  of  the  article  made  by  him,  and  upon  which  he  now 
puts  his  trade-mark,  nor  whether  the  article  made  and  sold  by  the  defendant, 
under  the  complainant's  trade-mark,  is  an  article  of  the  same  quality  or  value. 
But  the  court  proceeds  upon  the  ground  that  the  complainant  has  a  valuable 
interest  in  the  good  will  of  his  trade  or  business ;  and  that  having  appropriated 
to  himself  a  particular  label,  or  sign,  or  trade-mark,  indicatmg  that  the  article 
is  manufactured  or  sold  by  him,  or  by  his  authority,  or  tliat  he  carries  on  busi- 
nees  at  a  particular  place,  he  is  entitled  to  protection  agamst  any  other  person 
who  attempts  to  pirate  upon  the  good  will  of  the  complainant's  friends,  or  cus- 
tomers, or  of  the  patrons  of  his  trade  or  business,  by  using  his  trade-mark 
without  his  authority  or  consent 

Where  there  is  a  doubt  as  to  whether  the  complainant's  trade-mark  has  been 
actually  pirated,  in  such  a  manner  as  to  be  likely  to  deceive  and  impose  upon 
his  customers,  or  patrons,  the  court  wiU  not  grant  or  sustain  an  injunction  until 


[3]  The  jurisdiction  of  the  courts  of  equity  over  literary  property  is  similar 
to  that  exercised  over  patents  for  inventions ;  and  arises  from  an  anxiety  to 
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Practice  in  It  appears  that  formerly  the  courts  were  unwilling  to  , 

equity.  \ 


Injunction B       j;]^^  cause  ia  heard  upon  pleadings  and  proofs,  or  until  the  complainant  has 

^tedexcept  t*^'^^®**  ^^  "«^*  ^J  ^  ^^^^^^  **  ^*^- 

upon  a  dear         ^^^  where  the  court  sees  that  the  complainant's  tradp-marks  are  simulated 

legal  right.  in  such  a  manner  as  probably  to  deceive  his  customers,  or  patrons,  the  piracy 
will  be  checked  at  once,  by  injunction.  Partridge  v.  Menck^  2  Barbour's  Ch. 
Bep.  101. 

By  the  chancellor:  ''  Since  the  decision  of  this  court  in  the  case  of  Taykr  v. 
Carpenter ^  (\1  Paige's  Bep.)  and  which  decision  was  recently  afi&rmed  by  the 
court  for  the  correction  of  errors,  there  is  no  doubt  of  the  power  of  the  court 
of  chancery  to  interfere,  by  injunction,  to  prevent  the  pirating  of  trade-marks 
The  question  in  such  cases  is  not  whether  the  complainant  was  the  original 
inventor  or  proprietor  of  the  article  made  by  him,  and  upon  which  he  now 
puts  his  trade-mark,  nor  whether  the  article  made  and  sold  by  the  defendant, 
under  the  complainant's  trade-mark,  is  an  article  of  the  same  quality  or  value. 
But  the  court  proceeds  upon  the  ground  that  the  complainant  has  a  valuable 
interest  in  the  good  will  of  his  trade  or  business ;  and  that  having  appropriated 
to  himself  a  particular  label,  or  sign,  or  trade-mark,  indicating  to  those  who 
wish  to  give  him  their  patronage  that  the  article  is  manu&ctured  or  sold  by 
him,  or  by  his  authority,  or  that  he  carries  on  his  business  at  a  particular  place, 
he  is  entitled  to  protection  against  any  other  person  who  attempts  to  pirate 
upon  the  good  will  of  the  complainant's  friends,  or  customers,  or  of  the  patrons 
of  his  trade  or  business,  by  sailing  under  his  flag  without  his  authority  or  con* 
sent. 

"  In  many  cases  it  may  be  difficult  to  determine  whether  the  oomplmnant's 
dgn,  or  trade-mark,  has  been  actually  pirated  in  such  a  manner  as  to  be  likely 
to  deceive  and  impose  upon  his  customers,  or  the  patrons  of  his  manu&cture, 
trade  or  business.  And  in  cases  of  doubt  the  court  should  not  grant  or  sus- 
tain an  injunction,  until  the  cause  is  heard  upon  pleadings  and  proofs,  or  untfl 
the  complainant  has  established  his  right  by  an  action  at  law.  But  if  the  court 
sees  that  the  complainant's  trade-marks  are  simulated,  in  such  a  manner  as 
probably  to  deceive  his  customers,  or  the  patrons  of  his  trade  or  business^  the 
piracy  should  be  checked  at  once,  by  mjunction." 


give  effect  to  the  legal  right,  and  to  restrain,  by  means  of  the  short  process  of 
an  injunction,  any  violation  which  might  become  an  injury  irremediable  by 
the  slow  proceedings  of  the  common  law. 

At  first  the  courts  of  chancery  would  not  give  assistance,  unless  the  com- 
plainant had  a  dear  legal  right  It  was  considered  that  injunctions  to  i«stnia 
an  infringement  of  a  copyright  were  of  the  same  nature  as  those  for  staying 
waste ;  and  never  to  be  granted  but  upon  a  dear  legal  title.  If  moved  for 
upon  filing  the  bill,  the  right  must  have  appeared  dearly  by  affidavit ;  if  moved 
for  upon  answer,  it  must  have  been  clearly  admitted  by  the  answer,  or  at  least 
not  denied.     Miliar  v.  Taylor,  4  Burr.  2303,  2325,  2328,  2400,  2407. 

Lord  Northington  in  one  case  refused  to  interpose  between  two  contending 
patents :  and  in  another,  where  the  great  question  of  the  common  law  right  of 
an  author  to  his  own  productions  after  the  expiration  of  the  term  allowed  by 
the  statute  of  Anne  (upon  which  there  was  at  that  time  no  decision  at  law) 
came  before  him,  he  refused  to  interpose  before  a  trial  had  at  hiw,  on  tbe 
ground  of  the  right  being  so  extremely  doubtful  And  though  we  shall  pre- 
sently see  that  the  law  has  been  altered ;  yet  still,  where  there  is  no  possessioD, 
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interpose  until  the  right  had  been  ^previously  established  at  Pricstioe  in 

i  ^  equity. 

and  the  title  depends  upon  the  effect  of  an  agreement,  an  injunction  has  been 
refosed  until  the  recovery  in  an  action.     Wakot  v.  WaXker^  7  Yes.  1. 

Although  afterwards  the  severity  of  that  rule  was  a  little  relaxed,  yet  aid 
was  not  afiforded  to  a  plaintiff  unless  he  could  show  possession  under  color  of 
title.  Tlius  when  the  University  of  Cambridge  in  the  year  1743,  claimed  the 
right  of  printing  acts  of  parliament,  although  they  never  had  exercised  suck 
a  privilege.  Lord  Hardwicke  said  that  whilst  the  question  was  so  doubtful,  he 
would  not  grant  an  injunction  in  &vor  of  persons  who  never  had  possession. 
Basket  v.  University  of  Cambridge^  1  BI.  Rep.  105.  2  Bor.  661,  and  cited  in 
6  Ves.  YIO;  and  see  6  Ves.  607,  and  2  Evans'  Collec.  Stat.  p.  610. 

What  time  shall  be  considered  as  sufficient  length  of  possession  appears  to 
be  uncertain :  for  Lord  Clare  refused  to  grant  an  injunction  at  the  instance  of 
the  king's  printer  in  Ireland  until  his  right  to  the  sole  publication  of  bibles 
had  been  established  at  law,  although  for  forty  years  there  had  been  possession 
under  color  of  title.  Gnersan  v.  Jocftscm,  Irish  T.  R.  304.  The  practice  in 
the  courts  of  equity  received  a  third  modification ;  and  it  appears  that  now 
injunctions  are  granted  and  continued  until  the  hearing  upon  possession  alone, 
although  the  title  to  the  book  or  patent  may  be  very  doubtful  6  Yes.  689, 
Id.  707.     8  Ves.  505. 

It  has  been  shown  that  if  the  right  should  be  clear,  and  there  has  not  been 
any  possession,  that  an  injunction  will  be  refused.  Nor  will  the  court  inter- 
fere when  there  has  been  possession ;  if  the  color  of  title,  by  the  imprudence 
of  the  peal  proprietor,  is  with  another  person ;  as  when  several  individuals  liave 
been  permitted  to  publish  and  sell  the  subject  of  the  copyright  without  any 
interposition  on  the  part  of  the  proprietor:  Although  that  circumstance  cannot 
be  alleged  as  a  justification  of  the  infringement  of  another  man's  right ;  yet  it 
is  a  sufficient  ground  to  induce  a  court  of  equity  not  to  interpose  an  injunction 
until  the  copyright  has  been  established  at  law.  WaJcot  v.  Waifcer^  7  Ves.  1. 
PiaU  V.  BuUanj  19  Ves.  447.     Cooper's  Rep.  303. 

The  next  cause  comes  on  to  be  argued,  when  an  order  that  meets  the  jus- 
tice and  equity  of  the  case  is  made.  If  the  injunction  is  continued,  the  cause 
is  seldom  ever  heard  of  again ;  for  it  is  almost  as  impossible  as  it  is  useless  to 
obtain  an  account  of  the  profits. 

It  should  be  noticed,  that  although  the  more  apparent  ground  for  this  court's 
interference  is  the  prevention  of  that  wrong  which,  when  committed,  may  be 
the  subject  of  damages  at  law,  but  the  commission  of  which  it  is  important  to 
prohibit,  it  might  also  be  referred  to  the  irreparable  damage  which  may  be 
occasioned  by  invasion  of  the  right,  and  which  seems  to  extend  beyond  the 
sale  of  the  individual  machine,  or  literary  work  in  a  particular  case.  8  Ves. 
225.  But  it  must  be  observed,  that  in  these  instances  more  especially  the 
process  of  injunction  is  pGCuliarly  effective  in  preventing  the  necessity  of 
repeated  litigation,  (1  Jac.  R.  314,  472)  for  in  them  a  renewal  of  the  infringe- 
ment of  right  would  be  more  likely  to  occur  than  in  the  instance  hitherto 
mentioned  of  nuisance  and  trespass,  and  in  that  to  which  wo  are  about  to 
advert  of  waste;  inasmuch  as  the  expense  attending  preparation  for  the 
infringoment,  when  occurred,  disposes  the  party  who  has  made  it  to  redeem 
the  loss  which  he  must  otherwise  sustain  by  a  repetition  of  the  illicit  sale, 
and  as  it  is  generally  impossible  for  the  plaintiff  to  lay  before  a  jury  evidence 
to  the  full  extent  of  ths  injury  which  he  may,  fh>m  time  to  time,  sustain  from 
the  invasion  of  his  right,  (17  Ves.  424)  and  as  the  expense  and  trouble  of 
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Praeiiee  in      law.    In  several  early  cases  an  injunction  *was  refused,  ex- 
^'^^^'  oept   upon  a   plain  legal  riglit.(a)[l]     And  even  in   moie 

(a)  Anon.  1  Vera.  120.    MOa  ▼.  University  of  Oaford,  ib.  275. 


repeatedly  seeking  compensation  upon  successiyo  infringements  thereof  are 
likelj  to  exceed  the  advantages  to  be  deriyed  ih>m  such  relie£  1  Jac  R. 
314»  4*72. 

'*It  is  quite  plain,"  says  Mr.  Stoiy,  (2  Eq.  Juris,  seca  931,  932,  933)  "that  if 
no  other  remedy  could  be  given  in  cases  of  patents  and  copyrights,  than  aa 
action  at  law  for  damages,  the  inventor  or  author  might  be  ruined  by  the 
necessity  of  perpetual  litigation,  without  over  being  able  to  have  a  final 
establishment  of  his  rights. 

"  Indeed,  in  cases  of  this  nature,  it  is  almost  impossible  to  know  the  ext^it 
of  the  injury  done  to  the  party,  without  a  discovery  from  the  party  guilty  of 
the  Infringement  of  the  patent  or  copyright;  and  if  it  were  otherwise,  meps 
damages  would  give  no  adequate  relief.  For  example,  in  the  case  of  a  copy- 
right, the  sale  of  copies  by  the  defendant  is  not  only,  in  each  instance,  taking 
from  the  author  the  profit  upon  the  individual  book,  which  he  might  otberwiae 
have  sold;  but  it  may  also  be  injuring  him,  to  an  incalculable  extent,  in 
regard  to  the  value  luid  disposition  of  his  copyright^  which  no  inquiry  for  tfaa 
purpose  of  damages  could  fully  ascertain. 

"In  addition  to  this  consideration,  the  plaintiff  could  at  law  have  no 
preventive  remedy  which  should  restrain  the  future  use  of  his  inventioxi,  or 
the  future  publication  of  his  work,  injuriously  to  his  title  and  interests.  And 
it  is  this  preventive  remedy  which  constitutes  the  peculiar  feature  of  eq[uity 
Jurisprudence,  and  enables  it  to  accomplish  the  great  purposes  of  justice. 
Besides,  in  most  cases  of  this  sort,  the  bill  usually  seeks  an  account,  in  one 
case  of  the  books  printed,  and,  in  the  other,  of  the  profits  which  have  arisen 
from  the  use  of  the  invention,  from  the  persons  who  have  pirated  tlie  samei 
And  in  this  account  will,  in  all  cases  where  the  right  has  been  already  estab- 
lished, or  is  established  under  the  direction  of  the  court,  be  decreed  aa  ind- 
dental,  in  addition  to  tlie  other  relief  by  a  perpetual  injunction." 

[1]  In  the  case  of  SpotUswoode  v.  darkey  2  Phillips'  Ch.  Rep.  154,  the  k>rd 
chancellor  said:  "I  have  often  expressed  my  opinion  that  unless  a  case  of  ibis 
kind,  depending  upon  a  legal  right,  is  very  clear,  it  is  the  duty  of  the  court  to 
take  care  that  the  right  be  ascertained  before  it  exercises  its  jurisdiction  by 
injunction.  The  first  question  to  be  determined  is  as  to  the  legal  right,  and  if 
the  court  doubts  about  tliat,  it  may  commit  great  injustice  by  interfering  uniU 
that  question  has  been  decided. 

"  One  objection  to  that  course  is,  that  it  compels  future  litigation,  for  it  orden 
the  plaintiff  to  bring  an  action ;  whereas,  by  adopting  the  alternative  course — 
suspending  the  injunction,  with  liberty  to  the  plaintiff  to  bring  an  action — ^it 
enables  him  to  pause  a  little,  and  consider  whether  it  is  worth  his  while  to 
embark  m  such  a  course  of  litigation  as  will  be  necessary  to  establish  the  right 
on  which  he  insists.  A  second  objection  is,  that  the  court,  in  granting  the  in- 
junction, is  expressing  a  strong  opinion  upon  the  legal  question,  before  that 
question  is  discussed  in  the  proper  tribunal  It  is  much  better,  if  the  legal 
right  is  to  be  litigated,  that  this  court  should  abstain  fh>m  expressing  any  opin- 
ion upon  it  in  the  meantime. 

"But  the  greatest  of  all  otjections  is,  that  the  court  runs  the  risk  of  doing 
the  greatest  iiyostioe  in  case  its  opinion  upon  the  legal  right  should  turn  oaf 
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recent  times,  where  the  plaintifif  has  not  been  able  to  show  Praotioe  m 
that  possesBion  under  color  of  title,  which  has  been  already  ^^  ^' 
alluded  to,  or  where  any  considerable  doubt  arose  upon  his 
title,  the  court  has  refused  to  interpose.  Thus,  in  the  case 
of  Basket  v.  The  University  of  Qzmbridge,  which  was  a 
question  as  to  the  right  to  print  acts  of  parliament,  the  uni- 
versity not  having  been  in  the  practice  of  exercising  the 
right,  Lord  Hardwicke  refused  to  enjoin  upon  a  doubtful 
question  in  favor  of  those  who  never  had  the  possession.(a) 
Lord  Northington  in  one  case  refused  to  interpose  be- 
tween two  contending  patents,(i)  and  in  another,  where  the 
great  question-  of  the  common  law  right  of  an  author  to  his 
own  productions  after  the  expiration  of  the  term  allowed  by 
the  statute  of  Anne,  (upon  which  there  was  at  that  time  no 

(a)  Cit  6  Yes.  710.    For  the  argument  at  law  and  the  certificate,  vide  1  BL 
Rep.  105.    2  Burr.  661. 
(6)  Biaket  v.  Cmrdngham,  2  Eden,  137.    1  BL  Rep.  370. 

to  be  erroDeoQS.  Here  ia  a  publication,  which,  if  not  issaed  this  month,  will 
lose  a  great  part  of  its  sale  for  the  ensuing  year.  If  70a  restrain  the  party 
ftom  selling  immediately,  you  probably  make  it  impossible  for  him  to  sell  at  all. 
Ton  take  property  out  of  his  pocket  and  give  it  to  nobody.  In  such  a  case, 
if  the  plaintiff  is  right,  the  court  has  some  means,  at  least,  of  indemnifying 
him,  by  making  the  defendant  keep  an  account;  whereas,  if  the  defendant  be 
right,  and  he  be  restrained,  it  is  utterly  impossible  to  give  him  compensation 
for  the  loss  he  will  have  sustained.  And  the  effect  of  the  order  in  that  event 
win  be  to  commit  a  great  and  irremediable  injury.  Unless,  therefore,  the 
court  is  quite  dear  as  to  what  are  the  legal  rights  of  the  parties,  it  is  much 
the  safest  course  to  abstain  from  exercising  its  jurisdiction  till  the  legal  right 
has  been  determined. 

**  In  the  course  of  the  argument  cases  of  trade-marks  were  referred  to ;  but 
trade-marks  have  nothing  to  do  with  this  case.  Take  a  piece  of  steel :  the 
the  mark  of  the  manufacturer  fh>m  which  it  comes  is  the  only  indication  to  the 
ejre  of  the  customer  of  the  quality  of  the  article ;  so  it  is  of  blacking,  or  any 
other  article  of  manufacture,  the  particular  quality  of  which  is  not  discernible 
by  the  eye.  But  these  cases  are  quite  different  from  the  present  case,  in  which , 
if  you  are  deceived  at  all,  it  is  not  by  the  eye.  The  size,  the  color,  the  engra- 
vings are  all  different  in  the  two  works,  so  that  no  one  who  sees  the  two  could 
mistake  the  one  for  the  other.  At  the  same  time  I  must  say,  that  there  is  in 
the  descriptions  given  of  the  two  works  a  very  remarkable  coincidence  of 
ideas  in  the  plaintiff  and  defendant,  if  tho  two  wrappers  be  supposed  to  have 
been  designed  independently  of  each  other.  It  is  difficult  to  believe  that  that 
was  pure  accident ;  though  if  any  fraud  was  intended,  it  certainly  was  a  very 
clumsy  one. 

"I  am  not,  however,  so  satisfied  that  this  is  a  case  in  which  the  plaintiff  has 
a  legal  right  against  the  defendant  as  to  justify  me  in  restraining  the  latter 
from  the  sale  of  his  work,  until  that  right  has  been  established  in  the  proper 
tribunal  Therefore  the  ii4unctk>n  must  be  dissolved,  the  defendant  keeping 
tti  acoount^  and  tiie  plaintiff  to  be  at  liberty  to  bring  an  action." 
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Praotioe  in      decision  at  law,)  came  before  him,  he  refused  to  interpose 
^^^  ^'  before  a  trial  at  law,  on  the  ground  of  the  right  being  so 

extremely  doubtfal.(a)[2] 

(a)  Oi^KyrM  y.  iTcmoMson^  MiBar  t.  I)<maid»(m^  2  Eden,  327. 

[2]  At  first  the  oourt  of  chancery  would  not  give  assistance,  unless  the  com- 
plainant hod  a  clear  legal  right ;  Lord  Northington  refused  to  interpose  bet\roen 
two  contending  patents;  (Bcushtiv.  OuTininghamy  2  Eden,  13 T;)  Lord  Hard- 
wicke  acted  in  the  same  manner,  where  the  question  was  doubtful,  and  tha 
party  applying  had  never  had  possession,  {Basket  v.  Tfie  University  of  Cam^ 
cited  6  Yes.  710 ;)  and  several  of  the  judges  in  the  great  case  ofMiUer  v.  Tby- 
ior,  (4  Burr.  2326,  2328,  2400,)  laid  it  down  as  a  clear  universal  rule,  that  the 
court  could  not  grant  or  sustain  an  ii^'unction  unless  the  titie  was  made  clear 
at  law ;  but  Lord  Eldon  has  denied  the  universality  which  was  sud  to  bdong 
to  the  equitable  rule,  qualifying  it  to  the  extent  that  an  undoubted  possesmos, 
under  color  of  title,  is  £n^>und  enough  to  enjoin  and  to  continue  the  injunction 
until  it  is  reversed  at  law.  The  UniversiHes  of  Oxford  and  Cambridge  y.  Rich' 
ardson,  6  Yes.  689.  Lord  Byron  v.  Johnston^  2  Mer.  29.  In  short,  it  amounts 
to  this,  that  the  court  will  lend  its  aid  when  the  title  is  either  directly  estab- 
lished by  decision,  or  where  it  is  apparently  establissbed  by  uninterrupted  usage 
and  possession.  There  are  many  circumstances,  however,  which  may  induce 
the  court  to  refrain  from  interfering  before  the  right  is  ascertained  and  deter- 
mined, for  the  equitable  title  flows  from  the  legal  title ;  and,  therefore,  where 
the  one  is  doubtful  the  other  will  not  necessarily  follow.  An  injunction  has, 
accordingly,  been  refused  where  the  question  has  depended  upon  the  effect  of 
an  agreement,  for  the  facts  may  alter  the  effect  of  an  agreement  at  law,  and 
that  must  be  looked  to  as  the  right  in  equity.  Walcot  v.  Walker^  7  Yes.  1. 
An  injunction  has  also  been  refused  where  the  color  of  the  title,  by  the  impru- 
dence of  the  real  proprietor,  may  equally  rest  with  other  persons,  as  where 
aeveral  individuals  have  been  permitted  to  publish  and  sell  the  subject  of  the 
copyright,  without  any  interposition  on  the  part  of  the  proprietor,  for  fourteen 
or  fifteen  years ;  for  a  court  of  equity  frequently  refuses  an  injunction  where 
it  acknowledges  a  right,  when  the  conduct  of  the  party  complaining  has  led 
to  the  state  of  things  which  occasions  the  application,  {PkUt  v.  Button^  19  Ye& 
447;  Coop.  303,  S.  C.  Bund^v.  Murray^  Jac.,  311:)  and  an  injunctton  has 
also  been  refused  where  the  matter  which  was  the  subject  of  the  alleged  pincy 
formed  but  a  voiy  inconsiderable  part  of  the  defendant's  work,  so  that  the 
damage  done  to  the  plaintiff  might  be  calculated  in  a  few  hours,  {BaHey  v.  Tsy- 
^,  1  R.  ft  M.  73.  Whittingham  v.  Wooiery  2  Swanst  428 ;)  or  where  tlie  con- 
duct of  the  plaintiff  has  been  such,  as  in  the  opinion  of  the  court  would  induce 
the  defendant  to  believe  tliat  the  course  taken  by  him  would  not  be  objected 
to.    Saunders  Y,  Smithy  3  M.  ft  0.  711. 

A  question  of  some  nicety  arose  before  Sir  J.  Wigram,  Y.  C,  in  the  case  of 
Colbum  V.  Simmsy  (2  Hare,  643,)  as  to  whether  the  proprietor  of  the  copyright 
of  a  book  is  entitled  in  equity  to. an  order  directing  the  delivering  up  of  illegal 
copies.  His  honor  came  to  the  conclusion,  that  the  exclusive  rights  of  authors 
are  now  confined  within  the  limits  prescribed  the  statutes ;  and  consequently 
that,  if  in  the  case  before  him,  he  had  any  right  to  the  delivering  up  of  the 
copies,  it  must  be  found  within  the  provisions  of  the  statutes,  and  not  in  the 
common  law  right  independent  of  them.  His  honor  then  examined  the  seve- 
ral statutes  upon  the  subject,  and  finally  came  to  the  condusion  tbat^  in  order 
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Several  of  the  judges,  in  the  great  case  of  Millar  v.  Taylor,  Practice  in 
in  speaking  of  the  doctrine  of  a  court  of  equity  in  granting  ®^^  ^' 
injunctions  to  restrain  the  infringement  of  copyright,  ob-  ^3l^**i^ 
served,  that  they  were  in  the  nature  of  injunctions  to  stay  in  Miliar  v. 
waste,  and  never  granted  but  upon  a  clear  legal  title ;  that  ^^^^^^^  ^^ 
if  moved  for  upon  the  filing  of  a  bill,  the  right  must  appear  courts  of 
clearly  by  affidavit ;  if  moved  for  after  answer,  the  right  ^^^S- 
must  appear  clearly  by  affidavit ;  if  moved  for  after  answer, 
the  right  must  be  clearly  admitted  by  the  answer,  or  not 
*denied.(a)      Lord  Clare  also,  upon  a  bill  brought  by  the  r*8821 

king's  printer  in  Ireland,  to  restrain  the  publication  of 
bibles,  refused  to  grant  an  injunction  till  the  right  had  been 
established  at  law,  although  there  had  been  a  possession  of 
upwards  of  forty  years  under  color  of  a  title.(6)[l] 

(a)  4  Ban*.  2325,  2328,  2400,  2407. 

(b)  Grierson  ▼.  Jackson,  Irish  T.  R.  304. 

that  an  offence  might  be  committed  within  the  penal  danses  of  the  acts,  the 
book,  the  copyright  of  which  is  invaded,  must  at  the  least  hare  been  composed 
and  reg^tered  at  the  time  of  the  offence. 

There  must  be  separate  bills  upon  each  distinct  invasion  of  a  patent  or  copy- 
right, unless  there  is  a  privity  between  the  parties  who  have  mfringed  or  pira- 
ted either  the  invention  or  the  work.  DiUy  v.  Jkng,  2  Ves.  X  486.  There 
must  be  also  an  affidavit  of  title,  when  the  injunction  is  applied  for  before  an- 
swer.   (See  2  Story's  £q.  Juris,  sec.  930.) 

In  the  case  of  Mawman  v.  Tegg,  2  Russ.  385,  the  court  say :  "  Another  way 
of  ascertaining  the  fiurts  of  the  case  is,  to  send  it  to  a  jury;  and,  in  eitlier  of 
those  ways  of  disposing  of  it,  the  court  will  order  the  defendant  to  keep  an 
account  of  the  profits  in  the  meantime.  But  one  difficulty  in  all  these  cases 
is,  that  though  keeping  an  account  of  the  profits  may  prevent  the  defendant 
from  deriving  any  profit,  as  he  may  ultimately  be  obliged  to  account  to  the 
plaintiff  for  all  his  gains,  yet  if  the  work  which  the  defendant  is  publishing  in 
the  meantime,  really  affects  the  sale  of  the  work  which  the  plaintiff  seeks  to 
protect,  the  consequence  is,  that  the  rendering  the  profits  of  the  former  work 
to  the  complaining  party  may  not  be  a  satisfaction  to  him  for  what  he  might 
have  been  enabled  to  have  made  of  his  own  work,  if  it  had  been  the  only  one 
published ;  lor  he  would  argue,  that  the  profits  of  the  defendant,  as  compared 
with  the  profits  which  he,  the  plaintiff,  has  been  improperly  prevented  flrom 
making,  could  only  be  in  the  proportion  of  eight  shilliogs,  the  price  of  a  copy 
of  the  one  book,  to  one  guinea,  the  price  of  a  copy  of  the  other.  If  the  prin- 
ciple upon  which  the  court  acts  is,  that  satisfaction  is  to  be  made  to  the  plain- 
tiff, I  cannot  see,  though  I  never  knew  it  done,  why,  if  a  party  succeeds  at 
law  in  proving  the  piracy,  the  court  should  not  give  him  leave  to  go  on  to  aa- 
certain,  if  he  can,  his  damages  at  law;  or  i^  after  applying  the  profits  which 
''  are  handed  over  to  him  by  the  defendants,  he  can  show  that  they  were  not  a 

satisfaction  for  the  injury  done  to  him,  I  cannot  see  why  the  court  might  not 
in  such  a  case  direct  an  issue  to  try  what  fiirther  damnification  the  plaintiff  had 
sustained.*' 

[1]  "  This  coyrt,"  says  Mr.  Jeremy,  (Eq.  Juris,  p.  326)  "  upon  an  ex  parte 
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Praj^cein  Lord  Eldon  has,  upon  great  consideration,  denied  ihe 

universalitj  with  which  the  above  doctrine  was  laid  down 
Sne^*totho  ^^  ^^  ^^^^^  ^^  Millar  y.  Taylor.    After  noticing  the  injunc- 
interferenoe  of  tion  granted  in  the  case  of  Watt's  patent,  (a)  his  lordship 
^^here  thwe  observed,  that  there  are  many  cases  in  which  an  injunction 
hasbeenapos-  has  been  granted,   and  continued  to  the  hearing,  under 
oolor  of  title,     circumstances  which  made  the  title  extremely  doubtful  ;{b) 
and  it  may  be  deduced  from  the  cases,  that  the  court  wiU 
generally  interpose  by  granting  an  injunction,  and  will  after- 
wards continue  it  to  the  hearing,  where  there  has  been  a 
possession  by  the  plaintiff  under  color  of  title.    Upon  this 
ground,  in  one  of  the  earliest  cases,  Sir  J.  Jekyll  granted  an 
injunction  before  trial,  upon  the  application  of  the  king's 

(a)  Ante,  p.  306. 

(b)  6  Ves.  707. 

application  in  a  case  of  copjrigbt,  for  an  iDJunction  requires  to  be  satisfied  of 
the  plaintiff's  jwtma/acw  title,  and  of  the  infringement  of  his  rigbt  or  privilege 
by  the  defendant  BeU  v.  WaJker,  1  Bro.  C'C.  451 ;  Wakot  ▼.  Walker,  7  Ves. 
1;  13  Ves.  607;  PlaU  y.  Button,  19  Ves.  447;  Lord  Byron  y.  Johnaon,  t 
Meriv.  29;  2  Swanst  431 ;  Veaey  v.  Wiika  and  Seed,  3  Madd.  478;  Morris  y, 
KeUy,  IJaa  <fc  W.  481 ;  RanddL  v.  Murray,  1  Jac  k  B.  311.  If  en  injunctioii 
until  answer,  or  further  order  should  have  beeen  granted,  it  will  be  dtsaolved, 
if  the  plaintiff's  title,  or  the  fact  of  infringement  be  disproved ;  or,  if  the  same 
be  doubtful,  this  court  will,  in  its  discretion,  either  direct  an  issue  oontiuoing 
the  injunction,  or  it  will  dissolve  it,  giving  to  the  plaintiff  an  opportunity  of 
bringing  an  action  at  law  to  substantiate  his  title,  or  the  iact  of  ii^uiy  by  the 
defendant^  the  latter  undertaking  to  keep  an  aooount  of  the  number  of  copies 
sold,  in  order  that  justice  may  ultimately  be  done  between  the  parties.  WalcM 
y.  Walker,  7  Yes.  1 ;  WiOcins  v.  Aikin^  17  Yes.  422 ;  Awm,  IJac.  B.  474,  b. 
And  it  is  observable,  that  if  the  work  be  of  such  nature  that  the  sale  is 
temporary,  this  court  is  more  cautious,  inasmuch  as  an  intermediate  injunction, 
in  such  a  case  may  be  of  equal  effect  with  a  perpetual  injunction,  (rtinuy  t. 
LongmaUy  13  Yes.  493.  Where,  indeed,  an  intermediate  injunction  is  granted, 
it  does  not  often  happen  the  cause  is  brought  to  a  hearing ;  for  the  merits  of 
the  case  will  probably  have  been  discussed  upon  the  motion ;  (4  Burr.  2326, 
2400 ;  Tbnaon  v.  WaJOcer,  3  Swanst  672,)  and  therefore,  it  rarely  happens  that 
a  perpetual  injunction  is  decreed.  2  Swanst  430;  and  see  Whittinghoan  y. 
Woc^j  2  Swanst  428,  note.  I^  however,  the  cause  should  be  brought  to  a 
hearing,  the  court  will  then,  if  the  plaintiff's  case  be  relieved  of  all  doable 
grant  a  perpetual  injunction;  (MackUn  y.  Richardaon,  Ambl  694;  Whittingham 
v.  Wooler^  2  Swanst  428,  note,)  or  it  will  dismiss  the  plaintiff 's  bilL  Dodateg 
y.  Kinnerdieyy  Ambl  403.  But  it  is  worthy  of  notice,  that  although  after  an 
issue  the  oonscienoe  of  this  court  may  be  satisfied  with  the  decision  <^  the 
court  of  law  against  the  plaintiff's  title,  and  may  accordingly  refuse  the 
injunction,  it  will  not  thereupon  dismiss  the  bill,  but  will  aUow  him,  if  be 
should  think  fit,  to  bring  the  cause  to  a  hearing."  Brooke  v.  Ckarke,  1 
550. 
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printer  in  England  to  restrain  the  king's  printer  in  Scot*  Practice  in 
land  from  introducing  into  England  books  in  violation  of  ^^^' 
the  patent  of  the  former ;  and  this  order  was  affirmed  by 
Lord  Macclesfield  upon  appeal.(a)  In  the  case  of  the  Uni- 
versities  of  Oxford  and  Chmbridge  v.  Richardson^Qi)  Lord 
Eldon,  in  a  great  measure  upon  the  authority  of  this  case, 
granted  an  injunction  to  restrain  the  sale  in  England  of 
bibles,   &c.  printed  by  the   king's  printer  in    Scotland,  [*8S3] 

although  the  king's  printer  in  England,  who  had  a  concur- 
rent right  with  the  plaintiffs,  did  not  choose  to  join  as  a 
plaintiff.  In  this  case,  notwithstanding  the  doubt  thrown 
upon  the  title  of  the  plaintiffi  to  enjoin  by  the  circumstance 
of  the  king's  printer  refusing  to  concur ;  yet  upon  the  clear 
illegality  of  the  conduct  of  the  defendants,  the  injunction  was 
'  continued  till  the  hearing.  In  the  case  of  Bruce  v.  Bruce^{c) 
in  the  house  of  lords,  though  it  was  strongly  contended 
at  the  bar,  that  injunctions  proceeding  upon  legal  right 
ought  to  have  their  foundations  upon  legal  title,  receiving 
consummation  by  legal  judgment  yet  Lord  Eldon  answered 
that  the  question  had  been  already  decided  by  Sir  J.  Jekyll 
and  Lord  Macclesfield,  and  that  the  court,  in  granting  an 
injunction  till  the  hearing,  did  not  decide  ultimately  upon 
the  rights  of  the  parties.  In  the  cases  which  have  been 
already  alluded  to,(c?)  where  the  court  has  restrained  the 
publication  of  trials  upon  an  indictment  or  impeachment 
before  the  lords,  and  the  publication  of  the  sessions  paper, 
that  interposition  was  founded  upon  the  possession  and  exer- 
cise of  the  exclusive  right  under  color  of  title. 

Where  the  question  depends  upon  the  effect  of  <m  agree-  injection  not 
ment^  an  injunction  has  been  refiised  till  recovery  in  an  granted  where 
action  :(e)  so  if  the  plaintiff  has  permitted  persons  to  publish  ^^^  l^  ^ 
and  sell  the  subject  of  his  copyright  without  having  inter-  effect  of  an 

posed;  for  though  this  is  no  justification  of  their  infringe- ^here  plaintiff 
ment  of  his  right,  *yet  it  will  be  a  sufficient  ground  to  induce  ^**  suffered 

.  .  -    .  persons  to puD- 

\  a  court  of  equity  not  to  interfere,  till  it  has  been  established  lish. 

at  law.mri] 

r*8841 

(a)  8th  July,  1718,  affinned  2d  May,  1719,  cit.  6  Vea.  699.  *■  "^ 

(6)  6  Ves.  689. 

(c)  Cit  8  Ves.  605. 

(i)  Ante,  p.  318. 

(e)  Wakoi  v.  WaXker,  7  Vea.  1. 

(/)  Wakot  r.  TTofter,  7  Ves.  1 ;  PlaU  v  Button,  19  Ves.  447  ;  CJoop.  303. 


[1]  In  the  case  of  Lewis  v.  FuOarkn,  (2  Beavan,  6,)  the  court  say,  "  I  eoo- 
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Practice  in  The  couTt  in  this,  as  in  similar  cases,  will  not  grant  an 

equity.  ^  '  ^ 


Affidavit  of 
title  necessary. 


injunction  without  an  affidavit  of  title;  and  the  same  rules 

oeive  that  when  it  has  been  ascertained  that  the  defendant  has  in  any  degree 
violated  the  right  of  the  plaintiff,  the  nature  and  extent  of  the  order  to  be 
made  must  depend  on  the  circumstances  of  the  case,  and  the  amount  and 
extent  of  the  evidence  adduced.  The  piracy  proved  may  be  so  inconsiderable, 
and  80  little  likely  to  injure  the  plaintiff,  that  the  court  may  decline  to  interfere 
at  all,  and  may  leave  the  plaintiff  to  his  remedy  at  law ;  or  the  piracy  proved 
may  be  extensive  in  a  greater  or  less  degree,  such  as  to  leave  it  extremely 
doubtful  whether  the  parts  not  examined  are  in  any  degree  piratical,  or  such 
as  to  make  it  more  or  less  probable  that  they  have  been  composed  in  the  same 
manner,  collected  from  the  like  sources  as  the  parts  which  have  been  examined, 
and  are  In  an  equal  degree  liable  to  the  charge  of  piracy. 

"  The  hardship  of  restraining,  or  doing  that  which  is  equivalent  to  restraining 
the  whole  of  a  work,  when  part  of  it  consists  of  original  matter,  has  always 
been  urged  in  cases  of  this  nature,  and  the  answer  which  is  given  by  Lord 
Eldon,  in  the  case  to  which  I  have  already  referred,  seems  conclusive :  '  If  the 
parts  which  have  been  copied  cannot  be  separated  from  those  which  are  origi- 
nal without  destroying  the  use  and  value  of  the  original  matter,  he  wbo  has 
made  an  improper  use  of  that  which  did  not  belong  to  him  must  suffer  the 
consequences  of  so  doing ;  if  a  man  mixes  what  belongs  to  him  with  what 
belongs  to  me,  and  the  mixture  be  forbidden  by  the  law,  he  must  again 
separate  them,  and  he  must  bear  all  the  mischief  and  loss  which  the  separatkn 
may  occasion.  If  an  individual  chooses  in  any  work  to  mix  my  literary  matter 
with  his  own,  he  must  be  restrained  from  publishmg  the  literary  matter  whicfa 
belongs  to  me ;  and  if  the  other  parts  of  the  work  cannot  be  separated,  and  if 
by  that  means  the  injunction  which  restrained  the  publication  of  my  literary 
matter  prevents  also  the  publication  of  his  own  Uterary  naatter,  he  has  only 
himself  to  blame.' 

"  In  cases  of  this  nature,  it  must  be  observed  that  nothing  but  an  injunctkm 
can  sufficiently  protect  the  injured  party.  In  the  same  case,  Lord  Eldon  has 
observed,  that,  *  though  keeping  an  account  of  the  profits  may  prevent  the 
defendant  fh>m  deriving  any  profit,  as  he  may  ultimately  be  obliged  to  aoooont 
to  the  plaintiff  for  all  his  gains,  yet  if  the  work  which  the  defendant  is 
publishing  in  the  meantime  really  affects  the  sale  of  the  work  which  the 
plaintiff  seeks  to  protect,  the  consequence  is,  that  the  rendering  the  profits  of 
the  former  work  to  the  complaining  party,  may  not  be  a  satisfaction  to  him 
for  what  he  might  have  been  enabled  to  have  made  of  his  own  work,  if  it  had 
been  the  only  one  publislied ;  for  he  would  argue  that  the  profits  of  the 
defendant,  as  compared  with  the  profits  which  he,  the  plaintifi;  has  been 
improperly  prevented  trom  making,  could  only  be  in  the  proportion  of  the 
price  of  a  copy  of  the  one  book  to  the  price  of  a  copy  of  the  other.'  On  the 
whole,  for  the  reasons  thus  stated,  it  appears  to  me  that  an  injunction  ou^t 
to  be  granted  whenever  it  appears  by  sufficient  evidence  that  a  copyright 
exists,  and  that  piracy  has  been  committed  to  an  extent  which  is  likely  to  be 
seriously  prejudicial  to  the  plaintiff;  and  that  the  extent  of  the  injunction 
must  depend  on  the  amount  of  proof  and  the  nature  of  the  work.  The  plaintiffii 
in  the  present  case  ask  for  an  injunction  to  restrain  the  defendant  fipom  pub- 
lishing the  whole  or  any  part  of  the  defendant's  gazetteer.  As  it  appean 
firom  the  evidence  that  there  are  parts  of  the  defendant's  gazetteer  which  are 
not  boirowed  from  the  plaintiff's  work,  I  cannot  grant  an  injunction  in  those 
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with  respect  to  affidavits  obtain  that  are  observed  in  other  Practice  in 
cases ;  it  has  accordingly  been  determined,  that  though  an  ^^  ^' 

terms;  and  it  becomes  a  question  whether  an  iojunction  should  be  granted  in 
general  terms  against  such  parts  as  have  been  pirated,  or  whether  means 
should  be  taken  to  ascertain  what  particular  parts  have  been  pirated,  in  order 
that  the  publication  of  those  particular  parts  maj  be  restrained.  Now,  it 
appears  to  me,  not,  it  must  be  admitted,  by  absolute  proof  and  demonstration, 
for  the  two  works  have  not  been  examined  in  every  part,  but  upon  proof  and 
demcxistration  as  to  part,  and  as  to  the  rest  bj  strong  inference  and  presump- 
tion arising  from  the  proof  given  as  to  those  parts  to  which  the  proof  applies, 
and  fh)m  the  nature  of  the  work  and  the  circumstances  under  which  it  is 
proved  to  have  been  composed,  that  if  the  parts  pirated  were  taken  away, 
though  some  articles  would  remain  in  their  entirety,  yet  the  greater  number 
would  be  left  in  a  state  so  imperfect  and  incomplete,  that  the  defendant's  work 
would  lose  its  distinctive  and  useful  character  as  a  gazetteer. 

"  If  the  defendant  were  desirous  to  avail  himself  as  he  has  an  undombted 
right  to  do  of  any  original  matter  of  his  own,  or  of  any  matter  which  he  has 
fairly  taken  from  other  sources,  he  would,  I  think,  be  under  the  necessity  of 
reoomposing  his  work  for  the  purpose  of  separating  that  which  appears  to  me 
to  have  been  improperly  taken  from  the  plaintiff's  work.  Lord  Eldon  sajra, 
(2  Buss.  399,)  '  In  the  cases  which  have  come  before  me,  my  language  has 
been,  that  there  must  be  an  injunction  against  such  part  as  has  been  pirated, 
but  in  those  cases  the  part  of  the  work  which  was  affected  with  the  character 
of  piracy  was  so  very  considerable,  that  if  it  were  taken  away,  there  would 
have  been  nothing  left  to  publish  except  a  few  broken  sentences;*  and  it  was 
because  the  evidence  before  him  did  net  enable  him  to  ^proach  sufficiently 
to  that  result,  that  he  made  the  particular  order  which  he  did  in  that  case. 

"  But  in  this  case,  having  availed  myself  of  the  evidence  which  has  been  so 
industriously  collected  during  the  long  time  that  this  motion  was  pendmg, 
and  having  read  with  great  care  all  the  affidavits  laid  before  me^  and  more 
particularly  the  affidavits  of  Mr.  HolUday  and  Mr.  Cunningham,  I  think  that 
I  have  reasons  on  which  I  ought  judicially  to  act,  for  considering  that  the 
parts  of  the  works  which  have  been  examined  and  compared,  afford  fair  indi- 
cations of  the  nature  and  character  of  those  parts  of  the  works  which  have 
sot  yet  been  examined  and  compared ;  and  it  appearing  to  me,  under  these 
circumstances,  that  if  the  parts  affected  with  the  character  of  piracy  were 
taken  away,  there  would  be  left,  I  cannot  say  nothmg  but  a  few  broken 
sentences,  but  there  would  be  left  an  imperfect  work,  which  could  not,  to  any 
useful  extent,  serve  the  purposes  of  a  gazetteer,  I  think  that  I  ought  to  grant 
an  injunction  to  restrain  the  publication  of  the  parts  which  are  pirated,  without 
waiting  till  all  the  parts  which  have  been  pirated  can  be  distinctly  specified; 
and  therefore  the  order  which  I  shall  make  will  be:  Let  the  defendant^  his 
agents,  servants  and  workmen,  be  restrained  fh>m  further  printing,  publishing; 
selling,  or  otherwise  disposing  of  any  copy  or  copies  of  a  book  called  '  A  New 
and  Comprehensive  Gazetteer,'  kc.^  containing  any  articles  or  article,  passages 
or  passage,  copied,  taken,  or  colorably  altered  from  a  book  called  *  The  Topo- 
graphical Dictionary  of  Enghmd,'  published  by  the  plaintiffs." 

In  Mawman  v.  Tegg,  (2  Buss.  390,)  Lord  Eldon  said,  "As  to  the  hard  oon« 
sequences  which  would  follow  from  granting  an  injunction,  when  a  very  large 
proportion  of  the  work  is  unquestionably  original,  I  can  only  say,  that  if  the 
parts  which  have  been  copied,  cannot  be  separated  from  those  which  are 
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affidavit  as  iojiicts,  filed  after  the  answer,  may  be  read,  jet 
that  an  affidavit  as  to  title  cannot  be  received.(a) 

Since  the  decisions  at  law,  which  have  determined  that  an 
assignment  of  copyrights  can  only  be  by  writing,(i)  it  seems 
that  it  will  be  necessary,  upon  a  bill  brought  by  an  assigneee, 
to  show  by  affidavit  that  such  has  been  the  case.  But  if  the 
plaintiff  happens  to  be  in  the  situation  of  assignee  of  an  as- 
signee, it  will  be  sufficient  for  him  to  show  that  the  assign- 
ment to  himself  was  in  writing,  without  tracing  the  title 
through  the  mesne  assignees  from  the  author.(c)  In  an  ex- 
tremely recent  case  indeed,  an  injunction  was  obtained  by 
assignees  of  copyright  to  whom  the  assignment  was  by  parol. 
It  appeared  however,  that  some  of  the  co-defendants  had  as- 
signed the  copyright  to  the  plaintiff,  for  which  they  had  re- 
ceived the  purchase-money,  and  upon  the  faith  of  which  they 
had  permitted  the  plaintiffs  to  print  and  publish.(d)[2] 

*In  a  recent  application  to  restrain  the  publication  of 
poems  represented  to  be  the  work  of  Lord  Byron,  the  plaintiff 

(a)  Plati  V.  Button^  cit.  sup. 

(h)  Ante,  p.  308.  Before  these  decisIODS,  an  affidavit  that  the  plaintiff  had 
purchased  or  legally  acquired  the  copy,  was  held  insufficient,  as  it  did  not 
state  that  he  purchased  it  of  the  author.     GiUiver  v.  Snaggs,  4  Vin.  Ab.  278. 

(c)  Morris  v.  ^cff^cit.  ante. 

(d)  Longman  V.  Oxberry,  28th  November,  1820. 

original,  without  destroying  the  use  and  value  of  the  original  matter,  be  who 
has  made  an  improper  use  of  that  which  did  not  belong  to  him  must  suffer 
the  consequences  of  so  doing.  If  a  man  mixes  what  belongs  to  him  with 
what  belongs  to  me,  and  the  mixture  be  forbidden  by  the  law,  he  must  again 
separate  them,  and  he  must  bear  all  the  mischief  and  loss  which  the  separatioii 
may  occasion.  If  an  individual  chooses  in  any  work  to  mix  my  literary 
matter  with  his  own,  he  must  be  restrained  from  publishing  the  literary  matter 
which  belongs  to  me;  and  if  the  parts  of  the  work  cannot  be  separated,  and 
if  by  that  means  the  injunction,  which  restrained  the  publication  of  my  literair 
matter,  prevents  also  the  publication  of  his  own  literary  matter,  he  has  only 
himself  to  blame." 

[2]  In  cases  of  copyright  where  the  proprietor  is  entitled  under  an  assign* 
ment,  he  is  bound  to  show  that  the  assignment  was  made  to  him  in  writing, 
for  it  has  often  been  determined,  at  law,  that  a  copyright  cannot  be  assigned 
in  any  other  way.  Power  v.  WdOca\  2  M.  &  S.  But  if  the  plaintiff  happens 
to  be  in  the  situation  of  assignee  of  an  assignee,  it  will  be  sufficient  for  him  to 
show  that  the  assignment  to  himself  was  in  writing,  without  tradng  the  title 
through  the  mesne  assignees  from  the  original  author.  Under  such  dream- 
stances  the  court  will  assume  that  the  title  is  regpilar  until  the  contrary  is 
shown.  Morris  v.  KeOy,  1  J.  &  W.  482.  The  title,  however,  must  be  a  legal 
and  not  an  equitable  one ;  it  must  be  something  more  than  an  agreement  to 
assign,  or  a  writing  which  evidence  the  intention  of  the  parties ;  for  a  biH 
cannot  be  sustained  unless  the  person  who  has  the  legal  title  is  broo^t  before 
the  court     CoJbvm  v.  Duncombe,  9  Sim.  151. 


INFRINGEMENT  OP  OOPTBIGHT.  885 

being  abroad,  an  injunction  was  granted  upon  the  affidavit  Practice  in 
of  his  agents,  notice  having  been  given  to  the  defendant,  ^^^^' 
who  refused  to  swear  as  to  his  belief  to  the  contrary.(a) 

The  court  sometimes,  upon  inspection  and  comparison  of  Reference  to 
the  works  of  the  plaintiff  and  defendant,  continues  or  dis- 
solves the  injunction.(6)    But  the  usual  practice  is  to  refer  it 
to  the  master,  to  see  if  the  books  are  the  same,  or  whether 
they  differ  in  any,  and  what  respect.(c)[l] 

(a)  Lord  Byron  v.  Johnson^  2  Meriv.  29. 

(h)  Cfaman  y.  Bowka,  2  Bro.  C.  C.  80.  The  order  there  made  for  referring 
the  pablicatioQS  to  the  master,  being  reversed  by  Lord  Thurlow,  (6  Ves.  25.) 
Gary  v.  Faden,  6  Ves.  24. 

(c)  Jeffery  v.  Bowles^  I  Dick.  429 ;  Truster  v.  Chmyns,  cit  ib. y.  Lead- 

Utter,  4  Ves.  681. 

[1]  Sometimes  a  judge  will  be  satisfied  with  little  more  than  a  glance :  as 
in  the  case  of  Butteruorth  y.  JRohinaon ;  where  the  defendant,  haying  published 
an  abridgment  of  the  Term  Reports,  ''a  copy  of  the  work  was  handed  up  to 
the  lord  chancellor*'  (Roslyn).    He  said,  "  I  haye  looked  at  one  or  two  of  the 
cases  with  which  I  am  pretty  well  acquainted,  and  it  appears  to  me  an  ex- 
tremeiy  illiberal  publication  ;  take  the  injunction."    6  Ves.  109.    See  Mat- 
ihewson  V.  Stockdale,  12  Ves.  270,  and  the  cases  cited  there.    But  when  such 
demands  are  made  upon  his  time  and  his  faculties,  as  to  compare  critically  with 
the  original,  a  work  which  professes  to  be  a  fair  abridgment, — or  to  collate  two 
contending  works  with  some  literary  predecessors, — ^to  examine  whether  a 
print  is  bona  fide  taken  firom  a  painting,  or  is  a  seryile  copy  of  another  en- 
graying,— or  even  to  catch,  the  fleeting  identity  of  a  tune, — ^these  are  obviously 
duties  which  he  will  best  perform  in  his  retirement    It  is  the  usual  practice* 
to  refer  them  to  the  master,  or  to  some  other  competent  person,  to  report  upon* 
but  for  these  purposes  the  master  or  referee  must  be  considered  as  represent- 
ing the  court.    Thus  in  Cfyks  v.  Wilcox^  2  Atk.  141,  where  an  injunction  was 
prayed  to  stay  the  printing  of  a  book  called  Modem  Crown  Law,  as  being 
borrowed  from  Sir  Matthew  Hale's  Pleas  of  the  Crown,  Lord  Hardwicke  re- 
fused to  compare  them  himself,  or  to  send  it  to  a  jury ;  because  it  would  be 
absurd  for  the  chief  justice  to  sit  and  hear  both  books  read  over ;  but  he 
referred  it  to  "  two  persons  of  learning  and  abilities  in  the  profession  of  the 
law,  who  would  accurately  and  carefully  compare  them,  and  report  their 
opinion  to  the  court."     In  Mavmianv,  Tegg,  2  Russ.  385,  Lord  Eldon,  having 
observed  that  the  quantity  of  a  work  pirated  was  "  a  matter  which  could  not 
be  tried  by  the  eye  of  the  judge,"  made  a  very  special  order;  referring  it  first 
to  the  master  to   ascertain  the  quantity,  and  then  to  a  jury  to  decide  upon 
the  title,  but  with  an  offer  to  send  both  questions  at  once  to  the  jury.    In  an- 
other case,  Sheriff  v.  Coats^  1  Russ.  &  M.  169,  for  piracy  of  patterns  used  in 
printing  cottons,  *'  the  lord  chancellor  (Lyndhurst)  observed,  that  as  this  was 
a  case  capable  of  inspection,  the  court  would  exercise  a  prima  facie  judgment 
upon  it,  without  referring  the  question,  as  waq  usually  done,  to  the  master. 
Some  of  the  patterns  were  accordingly  handed  up  to  his  lordship,  and  were 
pronounced  to  be  very  much  alike ;  some  slight  differences  were  also  pointed 
out"    In  the  judgment,  he  said:  "  That  pattern  has  been  produced  to  the 
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Fraotioe  in  Where  a  publication  is  of  such  a  nature  that  an  action 

*^^  ^'  could  not  be  maintained  upon  it,  the  court  will  not  decree 

No  decree       ^ji  account  even  upon  a  submission  in  the  answer.(a)r21 

where  pubhca-  ^  n  /l  j 

tioQ  of  an  im- 
proper nature,      (a)  Wakot  v.  WaUeer,  t  Vea.  1 ;  SoiUhey  v.  Shenoood,  2  Meriv.  436. 

court ;  and,  on  inspection  and  comparison  of  it  with  the  other,  I  can  perceire 
no  difference  so  slight  as  to  be  colorable  only." 

[2]  The  courts  of  common  law  and  of  equity  strive  to  protect  the  morals  of 
the  publia  It  is  a  principle  on  which  this  part  of  the  law  rests,  that  there 
cannot  be  a  oopyrlght  in  any  work,  the  tendency  of  which  is  obscene  or  im- 
moral. And  whether  the  offensive  matter  be  represented  in  prints  {Fares  v. 
JohneSj  4  Esp.  N.  P.  C.  97.  Lawrence  J.,)  or  pictures,  (2  Camp.  611,)  or 
expressed  in  a  book,  it  makes  no  difference. 

And  if  a  work  be  of  such  a  libellous  or  mischievous  nature  as  to  affect  the 
public  morals,  so  that  the  author  cannot  maintain  an  action  at  law  {Bime  v. 
Dak^  2  Camp.  27,  n ;  see  2  Meriv.  427,)  upon  it,  a  court  of  equity  wUl  not 
interpose  with  an  injunction,  to  protect  that  which  by  the  policy  of  the  law 
caunot  be  called  property,  not  even  upon  a  submission  in  the  answer  to  a  bilL 
Not  only  will  the  court  not  interfere  when  it  plainly  sees  that  the  work  is  ob- 
scene or  immoral :  but  even,  if  there  be  a  doubt  as  to  its  evil  tendency,  the 
lord  chancellor  will  not  be  prevailed  on  to  grant  an  injunction.  Wakoi  v. 
Walker^  7  Ves.  1.  Southey  v.  Sherwood^  2  Meriv.  438.  Murray  v.  Benbow^ 
MS^.  Lawrence  v.  Smithy  MSS.  And  see  an  article  in  Quarterly  Review  for 
April,  1822,  p.  123,  and  Blackwood's  Mag.  for  July,  1822.  And  protection  has 
been  denied  to  a  translation  of  an  immoral  work.  BumeU  v.  CJiehcood^  2 
Meriv.  441,  n.  post,  241. 

It  seems  that  neither  the  courts  of  equity  nor  of  law  will  support  a  copyright 
in  any  work  which  is  a  libel  on  an  individual,  and  for  which  the  author  might 
have  been  rendered  civilly  or  criminally  answerable.  In  an  action  for  destroy- 
ing a  picture,  from  the  exhibition  of  which  great  profits  were  derived,  Lord 
EUenborough  observed,  (Du  Bost  v.  Beresford^  2  Camp.  N.  P.  C.  611 ;  and  see 
4  Ksp.  N.  P.  C.  97,)  that  the  only  plea  on  the  record  being  thje  general  issue  of 
not  guilty,  it  was  unnecessary  to  consider  whether  the  destruction  of  the  pic- 
ture might  or  might  not  have  been  justified.  The  material  question  was,  as 
to  the  value  to  be  set  upon  the  article  destroyed.  If  it  were  a  libel  upon  the 
persons  introduced  into  it,  the  law  could  not  consider  it  valuable  as  a  picture. 
He  directed  the  jury,  in  assessing  damages,  not  to  consider  it  as  a  work  of  art, 
but  merely  to  g^ve  the  value  of  the  canvas  and  paint 

The  principle  of  law,  that  no  action  can  be  maintained  for  pirating  a  work 
calculated  to  do  injury  to  the  public,  and  that  no  injunction  will  be  granted  to 
protect  the  author,  although  his  character  as  an  individual  may  suffer  by  the 
publication,  was  fully  recognized  in  SouOiey  v.  Shenoood.  In  that  case,  Lord 
Eldon  observed,  "  It  is  very  true,  that  in  some  cases  it  may  operate  so  as  to 
multiply  copies  of  mischievous  publications,  by  the  refusal  of  the  court  to  in- 
terfere by  restraining  them :  but  to  this  my  answer  is,  sitting  hero  as  a  judge 
upon  a  mere  question  of  property,  I  have  nothing  to  do  with  the  nature  of  the 
property,  nor  with  the  conduct  of  the  parties,  except  as  it  relates  to  their  civil 
interests.  If  the  publication  be  mischievous,  either  on  the  part  of  the  autlior, 
or  of  the  bookseller,  it  is  not  my  business  to  interfere  with  it" 

And  so  strong  is  this  objection  that  Lord  EUenborough  has  held  an  appre- 
henaion  of  a  prosecution  for  the  immorality  or  illegality  of  a  work,  proved  to 
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*It  rarely  happens  that  a  suit  to  restrain  the  violation  of  PracUoe  in 
copyright,  and  for  an  account  of  the  profits,  is  brought  to  a  ^^  ^' 
hearing.  The  plaintiff  is  generally  satisfied  with  having  the 
injunction  continued,  and  it  becomes  unimportant  to  seek 
for  an  account  of  the  profits.  The  late  case  of  Whittingham 
V.  Wooler  was  considered  as  being  the  first  instance  of  a 
cause  of  this  nature  having  been  actually  brought  to  hearing. 
The  bill  was  dismissed  with  costs.(a)[l] 

(a)  4th  December,  1817,  the  case  ofManby  v.  Owen,  ante,  319,  was  brought 

to  a  hearing. 

■  , 

be  well  founded  by  the  production  of  the  part  printed,  wou]d  justify'  a  person 
for  refusing  to  supply  a  bookseller  with  the  remainder  of  the  manuscript  agree- 
able to  a  contract  G<Ue  and  another  r.  Leckiej  2  Starkie,  107.  But  there 
seems  to  be  an  exception  to  the  general  rule,  that  equity  will  not  inter- 
fere to  protect  a  book  of  bad  tendency,  when  the  author  repents  of  his 
work,  and  wishes  to  suppress  it  In  that  case  Lord  Eldon  has  intimated  that 
be  might  grant  an  injunction.     SotUhey  v.  Sherwood,  2  Keriy.  438. 

A  man  has  no  claim  upon  this  equitable  protection  where  he  has  pub- 
lished and  promulgated  to  the  world  what  the  law,  from  motives  of  the  high- 
est conoem,  will  not  admit  to  be  capable  of  foundmg  a  just  title  to,  as  pro- 
perty. If  an  action  cannot  be  maintained,  nothing  can  be  done  in  a  court  of 
equity,  which  is  only  ancillary  to  the  law  ,*  and,  therefore,  it  wUl  not  give  re< 
lief  except  where  the  law  will  gire  damages.  Lawrence  y.  Smiiih,  Jac.  481. 
And  not  only  will  the  court  refuse  to  interfere  when  it  plainly  sees  that  the 
work  is  obscene  or  immoral,  but  eyen  if  there  be  a  doubt  as  to  its  evil  tend- 
ency, it  is  not  provice  of  a  court  of  equity,  although  there  may  be  the  sub- 
mission in  the  answer,  to  decree  either  an  injunction  or  an  account  of  the  pro- 
fits of  a  work  of  such  a  nature ;  Wakot  y.  Walker,  (7  Vee.  1,)  [Sumner's  ed. 
notes ;]  and  it  may  be  laid  down,  as  an  universal  rule,  that  where  there  is 
any  doubt  as  to  the  exdusive  legal  title  of  the  party  claiming  an  injunction  in 
aid  of  it,  the  court  will  not  exercise  the  jurisdiction  without  giving  an  oppor- 
tunity of  trying  the  legal  title  by  proceedings  at  law.  Bram/weSL  v.  Hakomb^ 
3  K.  &  C.  737. 

[1]  "The  constitution  and  law«  of  the  United  States,''  says  Mr.  Kent,  (2 
Com.  p.  384,)  "contain  the  declared  sense  of  this  country  in  ikvor  of  some 
reasonable  provision  for  securing  to  learned  men  the  profit  of  their  intellectual 
labor.  The  former  law  of  congress  afforded  only  a  scanty  and  inadequate  pro- 
tection, and  did  not  rise  to  a  level  with  the  liberal  spirit  of  the  age.  But  the 
recent  statute  has  made  liberal  amends,  and  redeemed  the  government  of  our 
country  from  the  reproach  to  which  it  had  been  exposed.  Lord  Camden  once 
declaimed  against  literary  property.  '  Gloiy,'  said  he,  *  is  the  reward  of  sci- 
ence, and  those  who  deserve  it,  scorn  all  meaner  views.  It  was  not  for  gain 
that  Bacon,  Newton,  Milton  and  Locke  instructed  and  delighted  the  world.' 
In  answer  to  this  it  may  be  said,  that  the  most  illustrious  writers  in  every 
branch  of  science,  within  the  last  half  century,  have  reaped  a  comfortable  sup- 
port as  well  as  immortal  fiune,  firom  the  fruits  of  their  pen.  The  experi- 
ment in  Great  Britain  has  proved  the  utility,  as  well  as  the  justice,  of  securing 
a  libeiml  recompense  to  inteUeotual  labor;  and  the  prospect  of  gain  has  not 
been  found,  in  the  case  of  such  men  as  Robertson,  or  Gibbon,  or  Sir  Walter 
Soott,  either  to  extinguish  the  ardor  of  genius,  or  abate  the  love  of  true 
glory." 
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♦CHAPTER  XIV. 

OP  SPECIAL  INJUNCTI0NS[1]    AND    OF  INTEBLOCUTORY 
ORDERS  IN  THE  NATURE  OF    INJUNCTIONS, 

tioMT  "^^^      It  has  been  already  observed,  that  wherever  a  plaintiff 
appears  entitled  to  equitable  relief,  if  it  consists  in  restrain- 

[1]  Special  injunctioDS  are  those  which  are  granted,  not  as  &  matter  of 
course,  but  upon  the  special  circumstances  of  the  case,  whether  such  circum- 
stances are  disclosed  by  the  answer  of  the  defendant  or  upon  affidayit& 

The  granting  of  special  injunctions  is  discretionary,  but  they  are  now  grant- 
ed much  more  frequently  than  they  were  formerly.  PoUer  v.  Chapman^  Amb. 
89.  In  earlier  times  they  could  be  obtained  upon  petition,  but  several  ordsis 
have  been  directed  against  that  practice ;  and  it  may  now  be  stated,  as  a  gen* 
end  rule,  that  injunctions  will  not  be  granted  except  upon  a  bill  filed  for  the 
purpose  of  specifically  praying  for  an  injunction,  nor  against  any  one  who  is 
not  a  party  to  the  suit  Prac  Reg.  231 ;  Dawson  v.  Princeps^  2  Anst  52L 
The  rule,  however,  is  not  universal,  but  is  subject  to  several  ezceptiona ;  thus^ 
if  the  court,  having  fUU  cognizance  of  the  matter,  has,  by  its  decree,  taken  it 
into  its  own  hands,  it  will  interfere,  by  its  injunction,  to  prevent  injoxy  to  the 
property  either  by  the  parties  litigant  or  others,  although  there  is  no  injunction 
prayed  by  the  bill  Instances  of  this  occur  in  cases  of  foreclosure,  in  whicfa, 
if,  after  a  decree  to  account,  the  mortgagor  attempts  to  cut  timber,  the  court 
will  enjoin  him,  though  there  was  no  prayer  for  an  injunction  in  the  bilL 
Wright  v.  Atkyna,  1  V.  &  B.  313,  314. 

Upon  the  same  principle,  if  there  has  been  a  decree  for  the  administration 
of  assets,  the  court  will  restrain  a  creditor,  who  is  not  a  party  to  the  suit,  from 
proceeding  at  law  against  the  testator's  or  intestate's  estate  for  his  own  indi- 
vidual debt  This  it  does,  because  it  considers  the  decree  it  has  made  in  the 
nature  of  a  judgment  for  all  the  creditors,  (Martm  v.  Martin^  1  Yes.  211,)  and 
having  taken  the  fund  into  his  own  hands,  it  will  administer  it  equitablj,  and 
not  permit  the  executor  to  be  pursued  at  law.  It  was  not  until  the  latter  end 
of  the  last  century  that  this  remedy  was  given,  unless  where  a  bill  for  an  in- 
junction had  been  expressly  filed  against  the  creditor  whose  action  was  aooght 
to  be  restrained ;  but  it  then  began  to  be  held,  that  a  decree  in  equity  ooold 
not  be  pleaded  at  law,  (for  the  courts  of  law  do  not  notioe  a  decree  in  equity,) 
it  was  reasonable,  in  order  to  save  expense,  that  the  executors,  when  sued, 
should  be  able,  upon  giving  notice  to  the  creditor,  to  bring  him  in  by  an  order 
made  upon  motion.    Paxtori  v.  Douglas^  8  Ves.  520. 

This  power  is  not  confined  to  the  executor  or  administrator  only,  but  the 
injunction  will  equally  be  granted  on  the  application  of  the  heir,  (Martin  v. 
Martin^  ubi  supra^)  or  of  another  creditor,  {Dyer  v.  Kearsky^  2  Mer.  482,  n^)  or 
of  a  common  legatee,  or  even,  as  it  seems,  of  a  residuary  legatee.  Brooks  ▼. 
PeynaUda^  1  Bro.  0.  0.  183.  There  is  no  instance,  however,  in  which  a  creditor 
at  law  has  ever  been  stopped,  unless  there  was  a  decree  under  which  he  could 
come  in ;  for,  until  there  is  such  a  decree,  the  creditor  ought  not  to  be  deprived 
of  the  benefit  of  a  prior  judgment,  {Rtuik  v.  Eigga,  4  Ves.  63 7 ;)  but  when  the 
decree  has  been  made,  then,  fix>m  that  moment,  it  must  be  preferred  if  it  pre- 
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ifig  tbe  oommissioii,  or  the  ooDtinuanoe  of  some  act  of  the  Specul  140110* 
deifendant,  a  court  of  equity  adminiaters  that  relief  by  in- 

oedes  the  judgment  in  point  of  timOi  and  all  the  creditors  must  be  paid  ae- 
oording  to  their  priorities  as  they  then  stand.  Largcm  y.  Bowen^  1  Sch.  & 
Le£  296. 

But  although  the  rule  is,  that  the  court  will  interfere  to  give  effect  to  its 
oim  decree,  jet  it  will  not  interfere  to  protect  an  executor  irom  any  liability 
to  which  he  may  haye^  personally,  subjected  himself;  wherefore,  if  he  has  put 
in  such  a  plea  at  law  as  will  entitle  the  creditor  to  a  judgment  dk  bonis  pro- 
priia,  or  to  a  judgment  de  bonia  teateUorU  et  n  non  de  bonis  propriiSy  the  execu- 
tion of  it  will  not  be  restrained.  Ihrewest  y.  Feadherby^  2  Ker.  480.  What 
will  amount  to  such  a  plea,  is  not  easQy  to  be  gathered  fi:om  the  cases,  but 
the  principles  upon  which  the  court  of  chancery  acts  are  fVilly  gone  into  and 
explained  by  Lord  Langdale^  M.  R.,  in  Lee  y.  Fark^  (I  Keen,  714,)  and  fix>m 
that  it  appeaiB  that  aU  pleas,  except  a  general  issue,  plene  adminisiravit,  would 
be  considered  to  have  that  effect 

It  is  to  be  remarked  that,  in  one  case^  where  the  executors  had  suffered 
judgment  to  go  by  de&ult,  Lord  Eldon  granted  an  injunction,  considering  that 
an  executor's  suffering  judgment  to  go  by  default  was  no  more  than  saying 
that  he  was  willing  to  do  whateyer  a  court  of  law  or  equity  might  think  pro- 
per :  {Dyer  y.  Kearsley^  2  Mer.  482,  n,)  but  on  another  occasion,  his  lordship 
lAttmated  that  it  is  the  duty  of  executors  to  apply  at  once  for  an  ii^unction : 
for  he  took  it*  to  be  dear  that  if,  after  a  decree  to  account,  the  executors  should 
let  judgment  go  by  de&ult,  or  should  permit  the  creditor  to  proceed  at  law, 
they  would  be  responmble ;  they  might  indeed  be  allowed  to  stand  in  the 
place  of  those  creditors  against  the  estate,  but  they  could  not  do  more.  Clarke 
y.  Fkwl  of  Ormonde^  ubi  supra. 

It  may  be  observed  here,  that,  as  tiie  practice  of  granting  Injunctions  of  this 
description  might  be  liable  to  much  abuse,  by  a  friendly  creditor  filing  a  bill 
and  obtaining  a  decree,  it  has  been  laid  down  as  a  rule,  that  an  injunction  to 
restrain  a  creditor  from  proceeding  at  law  after  a  decree,  shall  never  be  granted 
without  an  affidavit  from  the  executor  as  to  what  assets  ho  has  in  his  hands. 
Cleverly  v.  Cleverly ^  cited  8  Yes.  521.  The  rule,  however,  ia  liable  to  exoeptioa 
where  the  assets  are  stated,  or  the  balance  is  set  forth  in  his  answer,  (GUpin  v. 
Lady  Southampton^  18  Yes.  469,)  so  as  to  enable  a  motion  for  the  payment  of  it 
into  court  to  be  made,  and  then  the  injunction  will  be  granted  upon  the  terms  of 
the  executor's  bringing  the  money  into  court,  which  will  make  such  order  a» 
the  state  of  the  assets  requires.  lb.  It  is  right  to  state,  in  this  plaoe^  that  a 
creditor,  who  is  restrained  by  an  injunction  of  this  nature,  is  entitled  to  his  ' 

costs  at  law,  up  to  the  time  when  he  first  had  notice  of  the  decree,  {Faxton  y« 
Douglas,  8  Yes,  521 ;  Jackson  v.  Leaf,  IJ.  &  W.  231,)  but  not  to  the  costs 
subsequently  incurred,  nor  to  the  costs  of  the  motion.  Oune  v.  Bowyer^  3  Hiid. 
466 ;  AnoTk  2  S.  &  S.  424.  It  appears  to  have  been  stated  by  the  registrar,  in 
Drewry  v.  Machen,  (3  SwansL  541,)  to  be  the  usual  form  to  direct  the  ii^unc- 
tion  to  issue  "  on  payment  of  costs ;"  but  Lord  Eldon  said,  this  was  improper } 
and  it  seems  that,  in  such  cases,  the  costs  of  the  creditor,  up  to  the  time  when 
ha  had  notice  of  the  decree,  should  be  proved  as  a  debt  under  the  decree. 
QroaU  v.  Fryer,  2  Cox,  202 ;  3  Bro.  G.  0.  24^ 

It  is  to  be  remarked,  that  this  izgunction,  when  granted,  is  a  special  ii^'unc* 
tion  which  restrains  the  creditor  in  general  terms^  not  merely  from  suing  on 
to  execution,  but  from  aU  further  proceedings  in  the  action  he  has  brought 
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SpecUl  injuno- junction.    In  the  several  cases  which  have  been  already 
**^  treated  of,  this  jurisdiction  is  enforced  by  means  of  the  pro- 

cess of  the  writ  of  injunction. [2]     But  as  the  known />rm* 
of  that  remedy  are  by  no  means  adapted  to  every  case  in 


76.  Kenyan  v.  Worfhington^  2  Dick.  668 ;  Fenton  v.  CorraJH^  Setan  on  Decrees, 
302.  The  second  occasion  on  which  an  injunction  will  be  granted  without  a 
bill  being  filed  for  the  express  piupoee,  is  where  a  plaintiff  is  proceoding  against 
the  defendant  both  at  law  and  in  equity,  at  the  same  time,  and  for  ttie  same 
matter ;  in  such  cases,  as  we  have  seen,  the  defendant  has  a  right,  upon  putting 
in  his  answer  to  the  bill  in  clianoery,  to  call  upon  the  plaintifT  to  elect  in  which 
court  he  will  proceed,  and  then,  if  the  plaintiff  elects  to  proceed  in  equity,  the 
court  will  interfere  by  injunction,  to  restrain  him  flrom  further  proceeding  at 
law. 

The  remedy  given  by  election  also  applies  to  a  case  where  the  plaintiff  has 
not  proceeded  to  a  decree.  After  decree,  the  benefit  of  the  order  to  eieot  is 
lost,  because  the  plaintiff  has  already  made  his  election,  and  the  decree  has 
decided  the  question  between  the  parties.  But  after  decree,  although  under 
special  dreumstances,  the  plaintiff  will  be  permitted  to  sue  the  defendant,  both 
under  the  decree,  and  also  to  adopt  proceedings  against  him  in  other  courts, 
and  in  foreign  countries ;  yet  the  plaintiff  ought  befbre  taking  such  steps;  to 
apply  for  leave  to  the  court,  and  if  he  proceeds  without  such  leave,  the  court 
will  restrain  him  upon  the  application  of  the  defhndant.  Weddsrbuam  ▼.  W&if 
derburrij  2  Beav.  208. 

Another  class  of  cases  in  which  an  injunction  may  be  obtained  without  m 
bill  being  filed  for  that  purpose,  has  been  akeady  pointed  out  as  proceeding 
fh>m  the  jealousy  entertained  by  the  court  of  any  interference  with  its  pnxMSS 
by  another  tribunal,  for  which  reason  the  court  will,  as  we  have  seen,  issue  tts 
injunction  to  restrain  an  action  at  law  to  recover  damages  for  false  imprison- 
ment under  process  of  contempt  improperly  issued.  With  the  exoepti(ms 
above  enumerated,  the  rule  is  invariably  that,  before  the  court  will  issue  an 
injunction,  a  bill  must  be  filed,  of  which  bill  a  prayer  fbr  an  Injunction  must 
form  a  part ;  fbr  notwithstanding  the  boasted  efficacy  of  the  prayer  for  general 
relief  it  has,  as  we  have  already  seen,  been  determined  tliat  an  injunction 
cannot  be  obtained  under  that  prayer  alone. 

According  to  the  English  practice,  Injunctions  are  applied  fiir,  sometimes 
before  answer,  and  sometimes  after,  upon  the  merits  disclosed.  If  great  h^uiy 
would  likely  ensue  by  waiting  till  an  answer  is  put  in,  the  injunction  win  be 
granted  before  answer.  In  like  cases,  the  court  will  in  some  instances  grant 
an  injunction  upon  an  ex  parte  application,  even  after  appearance:  Baarriaom  d 
ai  V.  OockreU  et  ed.,3  Mer.  1 ;  1  Newl  219.  In  the  English  booka^  a  distino> 
tion  is  made  between  common  and  special  injunctions.  When  an  injunction 
issues  for  the  default  of  the  defendant,  either  in  appearing  or  answering,  it  is 
called  a  common  injunction.  Special  injunctions  are  such  as  are  granted  ooiy 
upon  special  application  to  the  court  According  to  our  practice  this  dialin<y 
tion  is  not  of  much  importance.  All  injunctions  here  are  granted  upon  ^eobl 
application ;  and  these  applications  are  generally  made  ex  parte  on  filing  the  bilL 
Whether  notice  shall  be  given  depends  upon  no  settled  rule  of  practice^  but  on 
the  nature  of  the  case.  If  it  be  one  of  difficulty  and  importance,  the  court  wiU 
generally  require  notice  to  be  given. 

[2]  See  Kew  York  Code  of  1851,  sea  218. 
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irlucli  the  court  has  jurisdiction  to  interpose,  the  prohibition  Speofaa  iiQuiio- 
has  in  numerous  cases  been  iasu^ed  and  conveyed  in  the    ^'^ 
shape  merely  of  an  order  in  the  ^nature  of  an  injunction ;  and         [*888] 
as  the  court  treats  the  negligence  or  disobedience  of  all 
orders  as  a  contempt,  and  enforces  the  performance  of  them 
by  imprisonment,  the  object  sought  is  equally  attained  by 
an  order  of  this  nature  as  by  a  writ.[l]    The  distinction  is 
consequently    disregarded   in   practice,  and  these  orders, 
though  not  enforced  by  means  of  the  writ  of  injunction,  have 
indiscriminately  obtained  the  name  of  Injunctions. 

The  present  chapter  will  contain  the  various  cases  in  which 
this  species  of  relief  has  been  administered  by  means  either  of 
Special  Injunctions  upon  writ,  or  of  Interlocutory  Orders 
in  the  nature  of  injunctions.  r*S891 

*A  court  of  equity  will,  if  necessary,  restrain  the  sale  of 
an  estoUe^ll]    Thus  where  a  parol  agreement  to  exchange  ^^ *•*•*•• 
estates  had  been  partly  performed  by  the  defendant,  and  it 

[1]  AJl  interlocitioiy  orders  mxist  be  served  upon  the  opposite  party.  Service 
if  effected  by  delivering  to  the  party  served,  or  where  personal  service  is  not 
neeoDoaiy,  to  his  solicitor,  a  copy  of  the  order,  showing  Jdn^  ai  ike  same  time^ 
the  oriffinaL 

If  it  IS  intended  to  enforce  the  performance  of  the  order  by  process  of  con- 
tempt, the  order  must  be  served  upon  the  party  to  be  affected  by  it,  nnless  a 
special  order  has  been  obtained  to  authorize  substitated  service.    Bunier  v. 

f  6  Sim.  429.    And  where  an  order  was  made  for  the  payment  of  a  sun 

of  money  by  two  solicitors,  who  were  in  copartnership,  service  of  the  older 
upon  one^  leaving  a  copy  at  the  place  where  the  partnership  business  waa 
carried  on,  was  held  not  to  be  sufficient  to  ground  a  proceeding  for  a  con- 
tempt    Taung  v.  Qoodum^  2  Boss.  255. 

There  does  not  seem  to  be  any  difference  in  the  process  of  coatompt  to  en* 
force  an  order  made  upon  motion  or  petition,  from  the  process  applicable  upon 
decrees  and  decretal  orders. 

[1]  There  are,  for  instance,  many  oases,  in  which  courts  of  equity  will  interfore 
by  injunction,  to  prevent  the  sales  of  real  estates ;  as  to  restrain  the  vendor 
from  selling  to  the  prejudice  of  the  vendee,  pending  a  bill  for  the  specific  per- 
formance of  a  contract  respecting  an  estate;  for  it  might  put  the  latter  to  the 
aizpense  of  making  the  purchaser  a  pafty,  hi  order  to  give  perfect  security  to 
his  tide.  EchlifT,  Baiekom,  16  Yes.  267  ;  Ottrtis  v.  Marquis  of  Buckingham,  3 
Yes  &  B.  168 ;  Baiy  v.  Z'^Oy,  4  Dow.  R.  440. 

In  Uke  manner,  sales  may  be  restrained  in  all  cases,  where  they  are  inequit- 
able, or  may  operate  as  a  fraud  upon  the  rights  or  interests  of  third  persons ; 
as  in  cases  <^  trusts^  and  special  authorities,  where  the  party  is  abusing  hia 
trustor  autiiori^.  Anon.  6  Kadd.  B.  10.  And,  where  sales  have  been  made 
to  satisQr  certain  trusts  and  purposes,  and  there  is  danger  of  a  misapplication 
of  the  proceeds,  courte  of  equity  will  also  restrain  the  purchaser  from  paying 
over  the  purchase-money.  Ch-een  v.  LoweSj  3  Bro.  Ch.  R.  217 ;  MatOiews  v. 
JbrneSj  2  jkiist,  B.  506 ;  Sawkshaw  v.  Parkins,  2  Swanst  459;  Bine  v.  Sandy, 
I  John.  Ch.  B.  6. 
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gpedftl  injvnc-  "w^as  swom  tlat  the  defendant's  estate  was  actually  advertised 
^^^^  for  sale,  an  injunction  was  granted  to  restrain  the  sale  on  an 

ex  parte  application,  upon  certificate  of  bill  filed  and  affidavit, 
although  it  was  objected  that  the  plaintiff  might  appear  at 
[*840]  the  sale  and  give  notice  of  his  *claiin.(a)[l]     There  is  a  prior 

case  indeed  where  the  court  of  exchequer  uefiised  to  inter- 
pose in  this  manner,  but  the  circumstances  are  somewhat 
different.  The  plaintiff  had  conveyed  his  estate  to  the  de- 
fendants, in  trust,  to  sell,  and  it  appeared  upon  the  motion 
that  the  defendants  had  advertised  the  premises  for  sale; 
that  the  notice  of  the  intended  sale  was  shorter  than  usual, 
and  several  circumstances  were  stated  to  show  that  the 
plaintiff  would  sustain  great  loss  if  the  sale,  which  was  to  be 
the  following  day,  took  place.  The  injunction,  however, 
was  refused,  and  it  was  said  not  to  be  one  of  those  cases  in 
which,  on  the  ground  of  irreparable  injury  to  the  plaintiff 
the  court  proceeds  in  so  summary  a  way :  that  if  the  trustees 
fihould  be  guilty  of  a  breach  of  trust,  in  making  the  proposed 
^e,  they  would  be  answerable  to  the  plaintiff  for  the  damA- 
^ges  sustained.(6)[2] 

(a)  Curtis  v.  Marquis  of  BuckingJiamj  3  V.  &  B.  168. 
(6)  PecM  V.  Fowler^  2  Anst.  549. 

^  _-_■ ■  _■  t       -*  -    —         _  M.     n   -■■■  ■  -     ^ 

'  [1]  A  court  of  equity  being  governed  by  the  principles  of  equity  and  strict 
ino>«l  justice,  will  compel  a  party  to  do  that  which  he  ought  in  conscience  and 
reason  to  do.  For  instance,  if  a  party  enters  into  an  agreement  to  deliver  a 
valid  nobQ,  and  delivers  one  on  an  improper  stamp,  the  court  to  prevent  loss 
will  enfore  the  delivery  of  a  valid  note.  Aylett  v.  Bennett,  1  Anst.  45.  And 
where  deeds  tonstituting  evidence  of  the  title  to  a  rent  charge  have  been  lost, 
a -court  of  equity  will  decree  the  execution  of  new  deeds.  CoUet  v.  Jacqttes,  1 
Chan.  Cas.  120.  And  if  the  vendor  of  part  of  his  estate  retain  the  title  deeds, 
a  oeurt  of  equity  wiU  compel  him  to  execute  a  covenant  to  produce  them  for 
the  imrchaser  when  cal^  for.    Fain  v.  Ayres,  2  Sim.  and  Stu.  533. 

[2]  Every  trust  deed  for  sale  is  upon  the  implied  condition  that  the  trostees 
will  use  all  reasonable  diligence  to  obtain  the  best  price ;  and  that  in  the  exeen- 
iion  of  the  trust  they  wiU  pay  equal  and  &ir  attention  to  the  interest  of  all  peraoDS 
concerned.  If  trustees  or  those  who  act  by  their  authority  fiul  in  reasonable 
diligence-— if  they  contract  under  droomstanoes  of  haste  and  improvtdence— if 
they  make  the  sale  with  a  view  to  advance  the  particular  purpose  of  one  party 
interested  in  the  execution  of  the  trust  at  the  expense  of  another  party,  a  ooart 
of  equity  will  not  enforce  the  specific  performance  of  the  contract,  however 
fair  and  justifiable  the  conduct  of  the  pu^^haser  may  have  been.  The  remedy 
of  the  law  is  open  to  such  a  purchaser,  but  he  has  no  daim  to  the  assistance 
of  a  court  of  equity.  Per  Leach,  V.  C.  6  Madd.  440,  441 ;  Bridga'  r.  Biee,  I 
Jac  ft  Walk.  U . 

There  have  been  cases,  Lord  Eldon  observed,  upon  contracts  by  trustees 
to  sell,  which  is  the  situation  of  assignees,  where  the  court  has  said,  not  that 
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'  An  order  lias  been  made  to  rcBtrain  a  vendor,  defendant  %>ecW  iiyonor 
to  a  bill  for  a  specific  performance  of  an  agreement  for  sale 
of  an  estate,  from  conveying  the  legal  estate  in  the  premises,  Oonr^ymnoe  of 
on  the  ground  that  the  plaintiff  might  thus  be  put  to  ex-  ^^^  ®''**^ 
pense  by  the  necessity  of  making  another  party,  when  the 
cause  might  be  just  ready  for  hearing.(a)[3] 

(a)  EOiWr.  AOcMft,  16  Vea.  267. 

'  ■ '  -   -  - — 

it  win  order  the  contracts  to  be  cancelled,  but  that  if  the  trustee  has  been 
negligent,  not  taking  that  care  to  preserve  the  interest  of  his  cestui  que  trusts 
which  he  ought  to  have  done,  it  wiU  not  permit  the  party  dealing  with  bim  to 
take  advantage  of  that  negligence :  if  he  was  dealing  with  one  whom  he  knew 
to  have  a  duty,  and  if  that  duty  was  plainly  neglected,  the  contract  will  not 
be  enforced.    Per  Lord  Eldon,  in  Turner  r.  Harvey,  Jac.  178. 

The  usual  direction  is,  to  sell  with  all  convenient  speed,  which  is  no  more 
than  the  ordinary  duty  implied  in  a  trustee,  and  there  must  necessarily  be 
some  discretion  which  the  trustee  may  safely  exercise ;  {Garret  y.  Ndble^  6  Sim, 
604;  Buxton  v.  Buxton^  1  Myl.  &  Cra.  80,)  and  if  there  are  several  trustees,  one 
is  not  to  surrender  his  opinion  as  to  the  fittest  time  of  sale  to  the  other;  (Busdon 
v.  Buxton,  1  MyL  &  Cra.  80.)  and  acting  providently,  they  may  buy  in  the 
estate ;  but  trustees  who  do  buy  in  an  estate  and  delay  the  re-sale  incur  a  great 
risk  of  answering  for  any  loss  which  may  be  sustained.  See  Thylor  y. 
Tabrwn,  6  Sim.  281. 

The  court  has  refused  to  stay  the  sale  by  trustees,  although  to  be  made  the 
next  day,  and  notice  of  the  intended  sale  was  alleged  to  be  much  shorter  than 
usual,  because  this  was  not  one  of  the  cases  in  which,  on  account  of  irrepar- 
able injury  to  the  plaintiff,  the  court  proceeds  in  this  summary  way.  If  tlie 
trustees  should  be  guilty  of  a  breach  of  trust  in  making  the  proposed  sale, 
they  will  be  answerable  to  the  cestui  que  trust  for  the  damage  sustained.  Sir 
John  Pechil  v.  Fowler,  2  Anstr.  642.  But  in  a  later  case,  where  a  trustee 
to  sell  In  a  mortgage  had  not  apprized  the  mortgagor  of  his  intention  to  proceed 
to  a  sale,  and  it  being  his  duty  to  attend  equally  to  the  interest  of  both  cestui 
que  trusts,  and  to  apprize  both  of  the  intention  to  sell,  so  that  each  might  take 
the  ibeans  to  procure  an  advantageous  sale,  the  court  stopped  the  sale.  If 
the  trust  for  sale  bad  been  in  the  mortgagee  himself,  the  court  thought  that  the 
mortgagor  might,  where  due  notice  had  not  been  given  so  as  to  afford  a  fair 
probability  of  an  advantageous  sale,  relieve  himself  by  giving  notice  to  the 
purchaser  that  he  had  filed  a  bill  to  impeach  the  sale^  and  that  it  was  better 
to  put  him  to  the  inconvenience  of  an  additional  party  to  his  suit  than  to  risk 
a  possible  injury  to  the  mortgagee  by  interrupting  the  sale.  Anon,  6  Madd. 
10. 

Injunctions  ought  not  to  be  granted  upon  slight  grounds  in  such  cases,  but 
the  opinion  above  quoted  of  Sir  John  Leach's,  as  to  giving  notice  instead  of 
applying  for  an  injunction,  was  one  upon  which  he  ft^quently  acted  in  other 
cases,  but  the  rule  was  always  disapproved  of  by  Lord  Kldon. 

Although  a  trust  for  sale  has  been  established  by  decree,  yet  if  there  be  an 
appeal  the  court  will,  in  a  proper  case,  stop  the  sale  until  the  final  decision, 
Jenkins  v.  Serries,  whilst  depending  in  Bom.  Proc.  MS.  • 

If  a  bill  is  filed  for  the  execution  of  the  trust,  a  sale  cannot  be  made  with- 
out the  leave  of  the  court     WaOcer  y.  SmaOnoood,  Ambl. 

[9]  If  a  bill  be  filed  for  a  specific  performanoe,  the  ooort  wfll  enjoin  either 
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SpedAi  injQno-  IJpon  a  bill  b J  creditoiB  against  the  executor,  heir  and 
purcliaser  of  a  real  estate,  charged  with  payment  of  debta  an 
PurdiBser  n-  injunctioQ  was  granted  to  restrain  the  purchaser  from  paying 
strained  from  ^j^g  purchase-money  to  the  heir,  upon  whom  the  estate  had 
dbaae-money.    descended.(a)[4]      Upon  the  same  ground  it  is  also  probable 

(a)  Cfreen  y.  LoweSy  3  Bro.  0.  G.  217. 

party  not  to  do  any  act  to  the  injury  of  the  other.  Theretore,  if  the  parohafler 
is  in  possession,  and  has  not  paid  the  money,  the  court  will  grant  an  injunction 
against  his  cutting  timber;  {Orockfard  v.  Alexander^  15  Yes.  Jon.  138,) 
80,  on  the  other  hand,  the  vendor  will  be  restrained  from  conveying  away 
the  legal  estate  in  the  property ;  because  such  a  measure  might  put  the 
purchaser  to  the  expense  of  making  another  party  to  the  suit.  Echiiff  t.  Botf- 
viin^  1  Yes.  jun.  267,  and,  a  fortiori^  he  will  be  restrained  from  selling  the 
estate  to  a  third  persoa  Curtis  v.  Marquis  of  Buckingham^  3  Vea.  &  Beam.  168. 
But  in  SpUler  v.  SptUer,  30  June,  1819,  Ka  a  C.  3,  the  lord  chancellor  ex- 
pressly laid  it  down,  that  upon  a  bill  filed  for  a  specific  performance,  he  wished 
it  to  be  understood,  that  the  court  would  not  take  from  a  seller  the  disposition 
of  his  property.  So  injunctions  may  be  granted  against  the  agents  of  the 
parties.  But  an  injunction  will  not  be  granted  against  a  person  who  is  not  a 
party  to  the  suit ;  and,  in  a  late  case,  in  which,  upon  a  bill  filed  by  a  seller 
for  a  specific  performance,  and  an  injunction  against  the  purchaser's  proceed- 
ing at  law  to  recover  the  deposit  firom  the  seller's  attorney,  to  whom  it  was 
paid.  Sir  John  Leach,  Y.  C,  refused  the  motion,  with  costs,  because  the  at- 
torney was  not  a  party  to  the  suit  Brown  v.  Frosty  £.  T.  1818,  M&  But 
in  a  later  case,  the  same  judg^  granted  an  injunction  to  restrain  the  poichas- 
er  from  proceeding  in  an  action  against  the  auctioneer,  although  he  (the 
auctioneer)  was  not  a  party  to  the  suit ;  the  seller  offering  to  bring  the  deposit 
into  court. 

[4]  Where  a  trust  is  raised  by  deed  or  will  for  sale  of  an  estate,  a  danse 
that  the  receipts  of  the  trustees  shall  be  sufficient  discharges  for  the  porchaso 
money,  is  generally  inserted  and  rarely  ought  to  be  omitted ;  because,  not- 
withstanding that  a  purchaser  would,  at  law,  be  safe  in  paying  the  money  to 
vendors,  although  trustees,  yet  equity  will,  in  some  cases  bind  purchasers  to 
see  the  money  applied  according  to  the  tnist,  if  they  be  not  expressly  relieved 
from  that  obligation  by  the   author  of  the  trust    Sug.  on  Yend.  vol.  3,  p.  96. 

Mr.  Butler  in  his  note  to  Coke  on  Litt  290,  b.  note  1,  sec.  13,  thinks  it  ques- 
tionable whether  the  admission  of  the  doctrine  of  making  persons  paying 
money  to  the  trustee,  with  notice  of  the  trust  answerable  in  some  cases  for 
the  proper  application  of  it  to  the  purposes  of  the  trust,  is  not,  ia  general 
productive  of  more  inconvenience  than  real  g^ood ;  for,  although,  in  many  in- 
stances, it  is  of  great  service  to  the  cestui  que  trusty  as  it  preserves  his  property, 
from  peculation  and  other  disasters,  to  which  if  it  were  left  to  the  mere  dia> 
cretion  of  the  trustee,  it  would  necessarUy  be  subject;  yet  on  the  other  band 
it  creates  great  embarrassments  to  purchasers  in  many  cases ;  and  especially 
where,  as  in  cases  of  infancy,  the  parties  ia  interest  are  incapable  of  giving  a 
valid  assent  to  the  receipt  and  application  of  the  purchase  money  by  the 
trustee.  Where  there  is  a  devise  of  real  estate  for  the  payment  of  debts  gen- 
erally, or  the  testator  charges  his  debts  generally  upon  his  real  estate^  and 
the  money  is  raised  by  the  trustee,  by  sale  or  mortgage,  the  same  rule  aj^es 
as  m  cases  of  personalty,  that  the  purchaser  or  mortgagee  is  not  bound  to 
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•that  a  ptuclutser  "would  be  restrained  from  pajdng  the  pur-  SpecW  ii^iino- 
chaae-money    to  a  devisee.    It  being  established  that  the   ^'^  ■ 
statute  of  fraudulent  devises  has  placed  the  heir  and  devisee 
in  the  same  situation;  making  them  personally  responsible 
after  alienation  of  the    estate,  and  discharging  bona  fide 
purchasers  under  them  from  liability.(a)[l] 

(a)  Matthews  v.  Jones^  2  Anst  506. 

look  to  the  application  of  the  puidiaae-monej ;  by  reaaou  of  the  general  na- 
tare  of  tiie  trust,  and  the  difficulty  of  seeing  to  the  application  of  the  puruhaae 
or  mort^gage  money,  without  an  aooount  of  all  the  debts  and  assets. 

In  the  case  of  sales  of  real  estato  for  the  payment  of  debts  generally,  the 
purchaser  is  not  only  not  bound  to  look  to  the  application  of  the  purchase-money, 
but  if  more  of  the  estate  is  sold  than  is  sufficient  for  the  purposes  of  the  trusty 
it  will  not  be  to  his  prejudice.  And  it  will  not  make  any  difference  whether 
the  testator  charges  both  his  personal  and  real  estate  with  payment  of  his 
debtS)  or  the  reaL  Kor  will  it  make  any  difference  whether  the  devise  directs 
a  sale  of  the  real  estate  fbr  the  payment  of  debts,  or  only  charges  the  real  es^ 
tate  therewith ;  nor  that  the  trust  is  only  to  sell,  or  is  a  charge  for  so  much 
as  the  personal  estate  is  deficient  to  pay  the  debts ;  nor  tluM;  a  spedflc  part  of 
the  real  estate  is  devised  fi>r  a  particular  purpose,  or  trust,  if  the  whole  real 
estate  is  charged  with  the  payment  of  debts  generally  by  the  wQL 

The  rule  as  above  that  the  purchaser  or  mortgagee  is  not  bound  to  look  to 
the  application  of  the  purchase-money,  is  subject  to  the  exception  that  if  the 
purchaser  or  mortgagee  is  knowingly  a  party  to  any  breach  of  trust  by  the  sale 
or  mortgage,  it  shall  afford  him  no  protection. 

Where  the  trust  is  for  the  payment  of  legacies,  or  of  specified  or  scheduled 
debts,  the  purchaser  is  bound  to  see  that  the  money  is  actually  applied  in  dis- 
charge of  them.  Where  the  devise  is  fbr  the  payment  of  debts  generally,  and 
1^80  for  the  payment  of  legacies,  the  trust  becomes  a  mixed  one ;  and  in  such 
case,  the  purchaser  is  not  bound  to  see  the  application  of  the  purchase  money. 

Where  the  time  directed  by  the  devise  for  the  sale  of  the  real  estate,  is  ar- 
rived, and  the  persons  entitled  to  the  money  are  infants,  or  are  unborn,  the 
purchaser  is  not  bound  to  see  to  the  application  of  the  purchase  money,  be- 
cause he  might  otherwise  be  implicated  by  a  trust  of  long  duration.  But  if 
an  estate  is  charged  with  a  sum  of  money,  payable  to  an  infant  at  his  majority, 
4he  purchaser  is  bound  to  see  the  money  duly  paid,  on  his  arrival  at  age. 
Where  the  trusts  are  defined,  and  yet  the  money  is  not  merely  to  be  paid  over 
to  third  parsons,  but  is  to  be  applied  by  the  trustees  to  certain  pnrpoees,  which 
require,  on  their  part,  time,  deliberation  and  discretion,  it  seems  that  the  pur- 
diastf  is  not  bound  to  see  to  the  due  application  of  the  purchase-money.  See 
Story's  Sq.  Juris,  sees.  1130, 1134. 

[1]  Although  an  heir  at  law  is  bound  by  specialty  debts  in  respect  of 
lands  deacended,  yet  a  purchaser  of  thoao  lands,  without  notice  of  any  debti^ 
was  never  hoMen  to  be  subject  to  them.  The  statute  of  fraudulent  devises 
was  always  considered  as  placing  a  dovisee  on  exactly  the  same  footing  as  an 
I  heir  at  law ;  but  it  was  lately  contended,  (see  Matthews  v.  Jones,  2  Anst  506,) 

]  that  the  debts  of  the  testator  would  bind  a  purchaser  from  the  devisee,  al- 

though he  bought  bona  fide  and  without  notice.  But  this  was  overruled 
Equity  wiO,  however,  in  behalf  of  creditors,  grant  an  Injunction  against  a 
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gpedftl  iijano-     Where  a  negotiable  security  has  been  given  for  an  ill^al 

consideration,  or  where  for  any  other  reason,  the  holder  is 

Negotiation  of  not  entitled  to  negotiate  it.(a)[2]  *the  court  will  grant  an  in- 

bill  of  ex- 


change. 

[*342] 


(a)  Eaii  parte  Harding^  1  Buck.  C.  B.  24^  37. 


purchaaer  to  restrain  payment  to  the  heir.  Green  y.  Lowes^  3  Bro.  G.  C.  217. 
In  Woodgate  y.  Woodgate,  (MS.)  Lord  Eldon  was  of  opinion,  that  simple  con- 
tract creditors,  under  47  Geo.  3,  stand  in  the  aboye  respect  in  the  same  sitoa- 
tion  as  specialty  creditors  under  the  statute  of  fraudulent  deyiaes.  And  in 
SparkTnan  y.  TimbreU,  (8  Sim.  253,)  it  was  decided  that  the  common  law  and 
tbe  statutes  3  &  4  Will.  &  Mary,  c.  14,  and  47  Greo.  3,  c.  74,  do  not  diarge  Hm 
real  assets  descended  or  deyised  with  the  debts  of  the  ancestor,  but  make  the 
heir  or  devisee  liable  personally  to  answer  the  yalue  of  the  assets.  The  3  k 
4  Will  4,  c.  104,  which  makes  freehold  and  copyhold  estates  liable  to  simida 
contract  as  well  as  specialty  debts,  would  no  doubt,  recdve  the  same  con- 
struction. 

[2]  An  injunction  will  be  granted,  and  so  it  often  has  been,  when  the  alien- 
ation contemplated  was  strictly  legal,  but  other  circumstances,  whudi  the 
courts  of  law  could  not  take  notice  of;  would  haye  rendered  it  improper  thai 
such  an  alienation  should  be  made :  thus  in  the  ease  of  negotiable  instrumenti^ 
if  a  bill  or  note  affected  with  fraud  is  transferred  to  a  txma  fide  holder,  with- 
out notice,  the  latter  may  be  entitled  to  recoyer  upon  it ;  for  the  bill  or  note 
would  be  a  good  security  in  the  hands  of  the  person  to  whom  it  was  so  tnns- 
ferred,  and  therefore  the  person  against  whose  rights  they  may  be  made  ayail- 
able,  is  entitled  to  protection  from  that  danger  and  the  mischief  attending  it ; 
(1  FonbL  on  Eq.  c.  1  s.  8,  n.  y. ;)  accordingly,  the  parties  will  be  restrained 
by  Injunction  on  the  filing  of  the  bill,  and  the  application  for  it  may  be  mad* 
exparte^  If  it  is  supported  by  an  affidavit  yerifying  the  iraih.  of  the  fhnidulent 
circumstances,  lest  the  defendant  should,  upon  intimalion  of  the  soiti  deftat 
its  object  by  negotiating  the  security.  SmUh  v.  AykweU,  3  Atk.  666.  It  bat 
recently  been  decided,  that  eyen  a  bona  fide  holder  of  a  bill  of  exchange  wfaidi 
has  been  negotiated  by  means  of  a  forgery  of  the  name  of  a  payee  as  indoi^ 
see,  will  be  restrained  from  suing  the  aoceptor  upon  it,  and  that  the  oooit  will 
at  the  hearing,  direct  the  forged  Instrument  to  be  deliyered  up  to  be  cancelled; 
for  though  the  holder  may  haye  paid  a  yalue  for  it,  yet  if  the  indorsement  on- 
der  which  he  receiyed  it  is  a  fbrgery,  it  is  the  same  thing  as  if  there  was  no 
indorsement  of  it,  and  then  he  is  not  in  truth  the  holder  of  it,  for  hu  bas  no 
title  by  indorsement^  and  that  was  the  only  way  by  which  he  coxdd  obtain  a 
title  to  it    Eadaik  y.  La  Nuze,  1  Y.  ft  0.  394. 

The  enquiring  student,  upon  a  first  examination,  will  be  apt  to  be  surprised 
at  the  interference  of  a  court  of  equity,  in  relation  to  bills  of  exchange  and 
promissory  notes.  For  he  will  at  once  see  that  the  remedy  at  law  appears  to 
be  complete.  If  the  bill  or  note  be  obtained  by  fraud,  an  effootiye  deteoa 
may  be  made  at  law.  Stockley  y.  ClanmtSy  4  Bing.  163.  So  also  a  want  of 
consideration  is  a  good  defence  at  law.  CodcMU  y.  BeamtU^  2  T.  Bep.  67S. 
And  so  also  may  any  other  illegality  be  shown  at  law,  either  by  plea  or  under 
the  general  issue.  Evans  y.  Eymer^  1  B.  ft  Adol  628 ;  Chitty  on  Bills,  p.  118. 
And  it  has  been  fully  established,  that  an  action  of  detmue  or  troyer,  will  lie 
to  recover  back  the  bill  or  note  improperly  detained.  Tet,  notwithstanding 
the  powers  of  a  court  of  law  appear  to  be  so  extended  and  ample  to  giye  relief 
in  all  cases  of  imposition  upon  another,  m  relation  to  biUs  and  notes^  ^pp^tM 
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junction  to  restrain  its  indorsement  or  n^otiation.  This  Special  ii^junc- 
order  has  been  even  granted  in  a  case  where  an  injunction 
to  restrain  the  holder  from  proc^ding  at  law,  had  been  re- 
ftised.(a)  And  as  the  plaintiff,  if  the  holder  were  to  negoti- 
ate it,  could,  in  many  cases,  make  no  defence  in  the  hands 
of  a  bona  Jide  holder,  the  court  views  the  case  in  the  nature 
of  a  bill  to  restrain  irreparable  mischief,  and  accordingly  an 
injunction  is  frequently  granted  on  certificate  of  bill  filed, 
and  (till  the  practice  in  that  respect  was  amended,)(i)  before 
service  of  the  subpcena.(c)  The  case  is,  however,  different 
from  that  of  waste,  in  the  circumstance  that  affidavits  will 
not  be  permitted  to  be  read  in  contradiction  to  the  an- 
swer.(d) 

(a)  SmiGi  V.  Aykwell,  3  Atk.  566;  Amb.  66. 

(b)  Post,  Cliapter  XIY. 

(c)  Srmih  v.  AykweU,  sup. ;  Pairkk  v.  Harrison^  3  Bro.  C.  0.  476 ;  y. 

Blackwood^  3  Anst  851. 

(d)  Berkdy  v,  Brymer,  9  Ves.  355. 


are  generally  made  to  a  court  of  equity,  and  the  surprise  of  the  student  will 
be  much  diminished  when  he  reflects,  timt  by  the  mode  of  proceeding,  and 
the  salutary  and  efficient  course  of  a  court  of  equity,  a  much  more  efficacious 
means  of  relief  is  afforded.  A  bill  of  disooyery  addresses  itself  to  the  con- 
science of  the  party.  And  when  it  is  considered  that  the  fraudulent  conduct 
of  individuals,  ever  avoids  publicity  and  seeks  privacy,  and  is  generally  known 
to  the  perpetrator  only  and  the  person  injured,  it  will  be  seen  at  once,  that  the 
searching  process  of  a  bill  of  discovery  can  only  reach  the  evil  and  uncover 
the  fraud.  And  a  couit  of  equity  has  another  most  efficient  instrument  for 
eliciting  truth  and  the  detection  or  at  least  the  prevention  of  fraud ;  it  is  the 
writ  of  injunction.  By  this  process  they  can  restraui  any  fraudulent  attempt 
by  the  party.  When  a  bill  is  about  to  be  negotiated  Iraudulentiy,  and  without 
consideration,  the  court  will  compel  the  holder  to  deliver  it  up  to  be  cancelled. 
Bishop  of  Wincfiesier  v.  Foumier^  2  Vesey,  Junr.  445.  And  they  will  ex^oin 
proceedings  on  a  bUl  accepted  by  one  partner  in  fraud  of  the  others.  Bood  v. 
Ashiarif  1  Russ.  412.  And  where  a  bill  was  obtamed  for  a  fictitious  oonsider* 
ation.  Dyer  y.  TymeweU,  2  Vem.  122.  And  they  will  enjoin  the  winner  of  a 
note  at  gaming,  from  parting  with  it.  Lloyd  v.  Ourdon,  2  Swanst  180.  And 
they  will  decree  that  it  be  deliyered  up  to  be  cancelled.  Wyne  v.  CaSender^  1 
Buss.  293.  And  the  court  will  interfere  where  the  consideration  has  (ailed. 
Fa^ick  y.  Harrison,  3  Bro.  C.  0.  476.  And  where  a  promissory  note  had  been 
given  under  suspicious  circumstances,  it  was  decreed  that  it  should  be  deposit- 
ed with  the  register  of  the  court,  leaving  the  holder  to  proceed  at  law,  and  if 
he  did  not  in  a  reasonable  time,  then  that  tiie  note  should  be  delivered  up. 
Bishop  of  Winchester  y.  Fowrnier,  2  Vesey,  Junr.  445.  A  court  of  equity  will 
interpose,  by  injunction,  to  prevent  the  transfer  of  a  specific  thing,  which,  if 
transferred,  will  be  irretrievably  lost  to  the  owner,  such  as  negotiable  securi- 
ties and  stocks.     Oshorn  v.  U*  &  Bank,  9  Wheat.  Rep.  738. 
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Indorsement  An  iiijunction  has  in  like  manner  been  granted  to  prevent 

of  regit^  of  ^^  indorsement  on  the  certificate  of  the  registry  of  a  ship.(a) 

■J^jp-  *The  court  also  grants  injmictions  to  restrain  the  transfer 

[*843]  ^^  stock,  or  the  receipt  of  bank  annuities.(J)[l]     Thus  an  in- 

Transfer  of  (a)  Thompson  v.  Smithy  1  Mad.  Rep.  396. 

**<>ck.  (5)  fgrry  v.  Harrison,  Bunb.  289.     Seo  more  upon  this  subject,  port,  p. 


[1]  Equity  interferes  also  by  injunction  under  circumstances  to  restrain  im- 
proper transfers  of  stock ;  the  relief  in  tliis  class  does  not  seem  to  depend  so 
much  on  any  special  jurisdiction,  as  on  the  general  jurisdiction  of  the  court  to 
restrain  acts  against  good  conscience  and  injurious  to  property.  Thus  in  a 
late  case,  the  wife  of  a  bankrupt  having  an  absolute  power  of  appointment 
over  stock  standing  in  the  names  of  trustees  in  this  country,  died  in  Fnnoe, 
having  disposed  by  will  of  these  trust  funds  to  her  sister,  who  resided  in 
France,  and  became  her  administratrix.  The  bankrupt  before  being  made  so, 
had  remitted  the  proceeds  of  the  sale  of  his  f\imiture  and  other  moneys  to 
France,  and  procured  them  to  be  invested  there  in  his  wife's  name:  aH  of 
which  had  come  to  the  hands  of  the  administratrix,  who  continued  to  reside 
in  France,  so  that  the  property  of  the  bankrupt  come  into  her  possession  in 
France  could  not  be  recovered.  Under  these  circumstances  the  assignees  of 
the  bankrupt  obtained  an  injunction  to  restrain  the  transfer  to  her  of  the  stock 
in  the  English  fUnds,  on  the  ground  that  as  that  stock  (under  the  tenna  upon 
which  she  took  it)  was  her  property,  and  subject  to  the  payment  of  aU  debts 
to  which  she  was  liable ;  and  as  the  court,  ibr  the  purpose  of  the  motion, 
thought  the  French  stock  waa  prima  facie  to  be  considered  as  the  bankrupts 
property,  the  assignees  were  entitled  to  prevent  the  removal  out  of  the  juris- 
diction of  the  property  out  of  which  the  administratrix  would  be  liable  to  pay 
the  debts  of  her  testatrix.     Stead  v.  Clay,  4  Russ.  650. 

Where  a  party  files  a  bill,  praying,  amongst  other  things,  an  injunction  to 
restrain  the  bank  from  transferring  stock,  and  the  answer  denies  the  plaintifTs 
title,  the  court  will'  not,  on  motion  by  the  defendant,  decide  the  point  by  order- 
ing the  bank  to  permit  the  transfer ;  but  if  the  bank  is  served  with  a  subpoena, 
and  notice  of  the  bill  and  its  object,  that  operates  as  an  injunction  against  the 
bank ;  and  if  the  plaintiff  does  not  apply  for  an  injunction,  the  proper  ooone 
it  seems  for  the  defendant,  is  to  move  that  the  bank  shall  be  at  liberty  to  per- 
mit the  defendants  to  transfer  the  stock,  and  the  court  will  make  an  order 
permitting  such  transfer  on  a  given  day,  unless,  in  the  meantime,  an  injunc- 
tion shall  be  granted.  Boss  v.  Shearery  5  Mad.  458.  BireK  v.  Oorby%  1  Br. 
C.  C.  571. 

The  ahnost  unlimited  jurisdiction  of  a  court  of  equity,  may  be  obserred  in 
their  authority  over  contracts  or  agreements.  These,  as  is  well  known  to  the 
student,  are  almost  infinitely  various ;  embracing  a  great  portion  of  that  con- 
nection which  bind  mankind  together  in  a  social  relation.  They  not  only  take 
cognizance  of  acts  of  commission,  but  also  acts  of  omission.  As  where  a 
breach  of  contract  is  about  to  be  committed,  a  court  of  equity  will  restrain  it 
by  injunction.  And  where  an  act  is  omitted  which  ought  to  be  don^,  they 
win  decree  a  specific  peHormance  of  it  Thus  they  act  in  a  double  capacity, 
i.  e.  restraining  or  preventing  an  act  being  done  which  ought  not  be,  which  may- 
be termed  preventive  justice ;  and  in  the  second  place,  compelling  the  per^ 
formance  of  an  act,  which  in  equity  and  good  conscience  ought  to  be  d<me» 
which  may  be  termed  remedial  justice.    An  example  of  the  first  case,  is  where 
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janction  was  granted  to  ^restrain  a  traiusfer  of  stock,  standing  ^>«c»l  mrao- 
in  the  name  of  a  ste\rard,  ^xpon  strong  evidence  by  affidavit, 
that  it  was  the  produce  of  his  master's  property ;  though  it 
was  refused  as  to  money  standing  in  his  name  at  his  banker's. 
This  motion  was  granted  in  a  great  measure  upon  the  equi- 
ty, that  a  person  confounding  funds  of  another  with  his 
own,  will  be  liable  to  the  whole  extent(a)  Formerly  when 
it  was  necessary  to  restrain  a  transfer  of  stock,  the  court  re- 
quired *the  plaintiff  to  make  the  company,  in  whose  books  [*845] 
the  stock  was  standing,  a  party,  in  order  to  restrain  it  from 
permitting  a  transfer.(6)  In  order  to  save  this  unnecessary 
expense,  an  act  of  parliament  was  passed,(c)[l]  by  which  it 

(a)  Liyrd.  Cliedworff^  y.  Edwards^  8  Yes.  46.  It  is  said,  that  in  a  subsequent 
case  Lord  Bldon  had,  upon  oonsultation  with  Lord  EUenborougb,  thought  that 
he  had  gone  too  &r.     Ooz  v.  Paxtorij  2  Mad.  Ch.  2d  ed.  166. 

(b)  Lord  Kenyon  is  stated  to  have  been  of  opinion,  that  notice  to  the  bank, 
'Without  more,  would  operate  as  an  injunctionf  6  Yes.  7*72.  But  Lord  Eldon 
has  denied  that,  observing,  that  the  bank  never  would  admit  that^  even  upon 
a  subpoena  and  bill  filed,  ib.  773,  n. 

(e)  39  and  40  Geo.  3,  c.  36. 

a  deed  has  been  executed  or  money  paid  from  ignorance  of  a  fact  respecting 
it  Fooi&y  V.  Wray,  1  P.  Wms.  364.  Bingham  v.  Bingham^  1  Vesey,  126» 
HuA  V.  Cunntngham's  exr's.y  1  Mun£  330.  WOhins  v.  Woodfire^  6  Mun£  183. 
And  the  second,  is  where  a  contract  is  entered  into,  for  the  sale  and  purchase 
of  an  estate:  The  court  carries  out  the  principle,  that  what  is  contracted  to 
be  done,  is  considered  as  done.  1  P.  Wms.  713;  1  Atk.  672;  Jeremy's  Eq. 
Juris.  446.  The  construction  of  contracts  is  the  same  in  equity  as  at  law,  but 
in  equity  no  distinction  appears  to  be  made  between  a  simple  contract  and  one 
under  seal.  3  Yesey,  692,  and  13  East  63.  Courts  of  equity  give  effect  to 
the  intent  of  the  parties,  by  considering  their  acts  as  evidence  of  such  a  con* 
tract  or  agreement^  as  will  produce  what  is  stipulated.  Chitty's  Com.  Law, 
116.  And  courts  of  equity  will,  from  a  subsequent  transaction,  raise  an  agree- 
ment accessory  to  a  precedent  transaction,  where  the  circumstances  warrant 
such  an  inference,  and  it  is  necessary  in  order  to  do  justice  between  the  parties. 
/&.  Attomey-gmeral  v.  Whonoood,  1  Yesey,  634.  Parks  v.  Wibtm^  10  Mod. 
616.  And  a  court  of  equity  will  prevent  a  party  being  sued  at  law,  upon  a 
contract  unduly  obtained.  8  Price,  631,  689.  And  they  will  decree  a  written 
oontrBct  thus  unduly  obtained,  to  be  delivered  up  to  be  cancelled.  Chitty  Com. 
Law,  p.  623 ;  2  Yesey  k  Beam.  302.    And  upon  the  same  principle  they  will 

decree  deeds  and  securities,  for  money  to  be  delivered  up.    v.  ^ 

3  Bro.  C.  Bep.  476.  Or  policies  of  insurance,  Pre.  hi  Chan.  20.  But  as  is  well 
r^narked  by  Chitty,  (Chitty's  Com.  Law,  624,)  m  affording  this  protection,  a 
court  of  equity  will  impose  just  and  equitable  terms  upon  the  party  applying 
for  relief  and  will  compel  him  to  pay  what  is  justly  due.  5  Yesey,  Junr.  604. 
[1]  By  St.  40  Geo.  lU.  a  36,  courts  of  equity  are  enabled  to  make  orders 
either  directing  the  transfer  of  stock,  or  restraining  the  bank  of  England  from 
suflering  a  transfer  although  the  governors  and  company  of  the  bank  are  not 
parties  to  the  cause  in  which  the  order  is  made.    This  statute,  in  many  oases, 
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fipecba  injtiac-  was  provided,  that  any  court  of  equity  miglit  order  the  bank 
'*°°*-  of  England,  the  East  India  company  and  South  Sea  compa- 

preyentB  the  necessity  of  making  the  bank  a  party  to  a  caijs©  where  part  of 
the  relief  sought  by  the  bill  is  to  obtain  a  transfer  of  stock,  or  to  prevent  a  de- 
fendant fix)m  obtaining  such  a  transfer  contrary  to  the  rights  of  the  plaintiff 

The  object  of  this  statute,  however,  is  only  in  certain  circumstances  to  pre- 
vent the  necessity  of  making  the  bank  a  party  to  a  cause. 

It  does  not  provide  any  summary  means  of  preventing  a  transfer,  nor  does 
it,  when  a  cause  has  been  regularly  instituted,  enable  the  plaintiff  to  apply  fiir 
an  injunction  against  the  bank  otherwise  than  upon  notice  to  the  defendant, 
or  hi  a  case  of  emergency  upon  such  affidavits  as  would  be  sufficient  to  enable 
the  plaintiff  to  obtain  a  special  mjunction  against  the  defendant.  Moitndrdl  v. 
MaundareJl  6  Yes.  773. 

The  privilege  of  obtaining  orders  directing  or  restraining  the  transfer  of  stock 
without  making  the  corporation  a  party  to  the  suit,  applied  only  to  govern- 
ment stock  and  the  bank  of  England.     It  did  not  extend  to  shares  and  inte- 
rests in  other  public  companies,  whether  incorporated  or  not.    Moreover  U 
was  found  that,  even  with  respect  to  government  stock,  neither  the  remedy 
given  by  the  above-mentioned  act,  nor  that  afforded  by  the  old  writ  of  distrin- 
gas issued  out  of  Uie  court  of  exchequer,  was  sufficient  to  prevent  injuries 
arising  from  the  facility  with  which  stock  was  transferred  from  one  person  to 
another.    For  these  reasons,  by  the  4th  section  of  6  Yict  it  is  enacted,  **  That 
on  and  after  the  fifteenth  day  of  October,  1841,  it  shall  be  lawful  for  the  court 
of  chanceiy,  upon  the  application  of  any  party  interested  by  motion  or  petition 
in  a  summary  way  without  bill  filed  to  restrain  the  governor  and  company  of 
the  bank  of  England,  or  any  other  public  company,  whether  incorporated  or 
not,  from  permitting  the  transfer  of  any  stock  in  the  public  funds  or  any  Rtock 
or  shares  in  any  public  company  which  may  be  standing  in  the  name  or  names 
of  any  person  or  persons  or  body  politic  or  corporate  in  the  books  of  the  go- 
vernor and  company  of  the  bank  of  England,  or  in  the  books  of  any  snch  public 
company)  or  from  pa3ring  any  dividend  or  dividends  due  or  to  become  doe 
thereon,  and  every  order  of  the  said  court  of  chancery  upon  such  motion  or 
petition  as  aforesaid,  shall  specify  the  amount  of  the  stock  or  the  particular 
shares  to  be  affected  thereby,  and  the  name  or  names  of  the  person  or  persons 
body  politic  or  corporate  in  which  the  same  shall  be  standing,  provided  always 
that  the  said  oourt  of  chancery  shall  have  full  power  upon  the  application  of 
any  party  interested  to  discharge  or  vary  such  order,  and  to  award  such  costs 
upon  such  application  as  to  the  said  oourt  shall  seem  fit." 

Under  this  section,  a  party  is  now  enabled,  without  a  suit  being  instituted, 
or  a  bill  being  filed  by  motion  or  petition  in  a  summary  manner,  to  obtain  an 
order  restraining  the  transfer  of  stock  in  any  public  company.  Upon  an  appli- 
cation of  this  nature,  it  is  dear  that  the  court  must  bo  satisfied  by  affidavit 
that  there  is  a  necessity  for  such  an  intervention.  There  have  not,  however, 
as  yet  been  many  cases  to  determine  what  evidence  will  be  deemed  sufficient. 

In  the  case  of  ea?  parte  Fidd,  (1  Y.  &  C.  2,)  Sfr  J.  L.  Knight  Bruce,  Y.  C, 
declined  to  make  such  an  order  upon  an  affidavit  of  the  petitioner,  which  was 
to  the  effect  that  the  deponent  had  been  informed  and  believed  that  it  was  the 
intention  of  the  trustee  to  sell  out  the  stock  and  leave  the  countrv. 

The  effect  of  such  an  order,  when  obtained,  seems  to  be  the  same  as  that  of 
an  injunction,  and  it  continues  in  foroe  until  discharged  by  order  of  court  But 
as  the  act  does  not  confer  upon  the  court  of  chancery  any  new  and  sunmiary 
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ny,  to  suffer  a  transfer  of  stock  to  be  made,  or  to  pay  divi-  Special  injunc- 
dends  belonging  to  or  standing  in  the  names  of  any  party 

juriadicticm  to  a4tudicate  xxpon  disputed  rights  without  a  bill  filed,  it  appears 
that  such  an  order  is  intended  only  for  interim  purposes,  and  that  it  will  be 
discharged  if  a  bill  be  not  filed  within  wliat  the  court  shall  Uiink  a  reasonable 
time  after  it  is  obtained.    In  re  Marquis  ofEsrtfordj  I  Hare,  584. 

The  following  case  has  occurred  upon  this  section  of  the  act: — On  the  2d 
June,  1842,  the  Marquis  of  Hertford,  as  residuary  legatee  of  his  late  father,  ob- 
tained an  order  ex  parte  firom  Sir  J.  Wigram,  Y.  C,  to  restrain  the  transfer  of 
a  sum  of  4000Z.  new  3  1-2  per  cent  annuities,  then  standing  in  the  name  of 
Nicholas  Suisse,  who  iiad  been  yalet  to  the  late  marquis,  and  against  whom  an 
indictment  was  then  pending  for  the  embezzlement  of  the  money  with  which 
the  stock  had  been  purchased.  On  the  1st  July  that  order  was  discharged  by 
tho  Tice-chancellor  with  costs.  lb.  The  marquis,  howerer,  haying  appealed 
from  that  decision  to  the  lord  chancellor,  the  execution  of  the  order  of  the  1st 
July  was,  by  arrangement  between  tlie  parties,  suspended  until  the  appeal 
motion  could  be  heard.  In  the  meantune,  the  indictment  was  tried  and  Suisse 
was  acquitted,  and  on  the  12th  July,  being  a  few  days  after  the  acquittal,  the 
marquis  filed  a  bill  against  Suisse,  the  governor  and  company  of  the  Bank  of 
England,  and  executors  of  the  late  marquis,  alleging  that  the  stock  had  been 
purchased  by  Suisse  with  the  produce  of  certain  cheques  which  he  had  re- 
ceiyed  from  the  late  marquis  for  the  purpose  of  paying  bills,  praying  that  Suisse 
might  be  declared  a  trustee  of  the  stock  for  the  plaintiff,  and  that  an  injunction 
might  be  granted  to  restrain  the  transfer  of  it  On  the  13th  July,  the  appeal 
-motion  came  on  before  the  lord  chancellor,  when  an  order  was  made  by  con- 
sent continuing  the  restraining  order  as  to  15001,  part  of  the  stock.  1  Ph. 
129. 

A  motion  was  subsequently  made  on  behalf  of  tho  defendant  After  he  had 
answered  the  bill  to  discharge  the  order  of  the  13th  of  July,  which  was  not; 
(upon  the  suggestion  of  the  lord  chancellor)  by  a  motion  on  behalf  of  the  plain- 
tiff, to  continue  the  order,  ns  in  the  altematiye  to  grant  an  injunction  in  the 
cause.  Whereupon,  Lord  Lyndhurst,  V.  C,  after  stating  the  facts,  said,  "The 
present  application  is  to  discharge  the  restraining  order  as  to  the  1 5002.,  and 
affldayits  have  been  filed  in  support  of;  and  in  opposition  to.  the  motion. 
Some  objection  was  made  to  the  reading  of  these  affldayits ;  and  it  was  con- 
tended, on  the  part  of  the  defendant,  that  the  question  must  be  dedded  by  the 
answer.  I  think  there  is  no  foundation  for  the  objection.  When  a  restraining 
order  has  been  issued,  this  court  has,  by  the  terms  of  the  act,  fbll  power  upon 
the  application  of  any  parties  interested,  to  discharge  or  yary  it,  and  the  court 
will  be  guided  in  the  exercise  of  the  discretion  with  which  it  is  intrusted,  not 
merely  by  the  statements  contained  in  the  answer,  but  also  by  the  affldayits 
filed,  as  well  in  opposition  to  the  answer  as  in  support  of  it." 

His  lordship  then  went  into  the  merits  of  the  case,  and  concluded  by  say- 
ing that  he  did  not  feel  himself  justified  in  discharging  the  restraining  order, 
and  he  did  not  think  it  necessary  to  make  any  order  upon  the  motion  of  tho 
plaintiff  to  continue  the  restraining  order,  or,  in  the  alternative,  to  grant  an 
injunction  in  the  cause.     1  Ph.  203. 

It  appears  fcom  this  case  that  in'  one  respect  a  restraining  order  granted 
under  the  act  of  parliament  is  a  more  efficient  security  tlian  an  injunction  ob- 
tamed  in  a  cause ;  namely,  that  affldayits  may  be  read  to  proye  that  the  re- 
straining order  ought  to  be  continued  although  they  are  contradictory  to  an 
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^odai  injuno-  ^  ^  servant,  or  issue  an  injunction  to  restrain  such  transfer, 
although  those  companies  were  hot  made  parties.  It  was 
also  provided  that  in  suits  then  depending,  where  the  com- 
pany had  put  in  an  answer,  not  claiming  any  interest  in  the 
stock  required  to  be  transferred,  proceedings  should  be  stop- 
ped and  the  bill  dismissed ;  but  by  a  singular  mistake  in  the 
penning  of  the  act,  the  latter  words  of  the  section  are  not 
prospective,  only  extending  to  causes  then  depending ;  the 
consequence  is,  that  those  public  bodies  may  still,  if  the 
plaintiff  thinks  proper,  be  made  parties.(a)  Some  check, 
however,  is  provided  for  an  abuse  of  this  power,  by  a  de- 

(a)  TempU  y.  Bank  (^England,  6  Vea.  770.    AUorney-general  y.  Cfaie,  ih.  n. 


answer  filed  hj  the  person,  the  the  transfer  of  whose  fund  is  reslruned. 
Whereas,  in  an  i^jonction  caose,  the  plaintiflf  is  usually  precluded  (bom  reading^ 
vpon  a  motion  to  discharge  the  injunction,  affidayits  filed  in  opposition  to  the 
defendant's  answer.  The  reason  of  this  distinction  seems  to  be  that  the  re- 
straining order  is  obtained  upon  petition  or  motion  independent  of  the  suit,  and 
therefore,  upon  any  motion  concerning  it,  the  answer  has  not  the  same  weight 
which  is  attributed  to  it  upon  an  interlocutory  application  in  the  canae  in 
which  it  is  filed. 

The  petition  for  an  order  of  this  description  should  be  intitoled  in  the  act  of 
parliament,  and  also  in  the  name  of  the  person  on  whose  beiialf  it  ia  presented. 
It  shoidd  state  the  circumstances  on  which  the  petitioner  relies  to  induce  the 
court  to  grant  the  required  order. 

In  the  Marquis  of  Hertfi)rd's  case,  the  petition  prayed  that  a  writ  of  iiyunc- 
tion  might  issue.    And  the  order  made  upon  the  petition  was,  *'That  an  in* 
Junction  be  awarded  to  restrain  the  goyemor  and  company  of  the  bank  of 
England  fit)m  transferring  the  sum  of  40001,  bank  annuities  standing  in  their 
boolES  in  the  name  of  Nicholas  Suisse,  until  the  farther  order  of  the  court,  the 
party  applying  undertaking  to  serye  the  said  Nicholas  Suisse  with  notice  of 
the  injunction  within  twenty-four  hours  trom  the  date  hereoC'    From  this 
case,  it  might  be  inlbired  that  the  practice  would  be  under  this  section  of  the 
act  to  issue  a  writ  of  ii^unction  under  seal ;  but  upon  reference  to  the  terms  of 
the  act,  it  seems  that  it  would  be  more  correct,  instead  of  a  writ  bemg  issued, 
for  the  court  merely  to  make  an  order  specifying  the  amount  of  the  stock  or 
the  particular  shares  to  be  affected,  and  restraining  the  bank  of  England  or 
the  public  company  in  the  names  of  which  the  stock  or  shares  are  standing 
from  transferring  the  same. 

In  a  recent  case  before  the  yioe-chanceU(Nr  of  England,  no  writ  was  issued, 
but  an  order  was  drawn  up  in  the  following  form : — "  The  court  doth  order  that 
London  Dock  Company  be  restrained  by  the  order  and  injunction  of  this  court 
fix>m  transferring,  or  permitting  or  causing  to  be  transferred,  the  sum  of  750L 
stock  standing  in  the  books  of  the  London  Dock  Company,  in  the  name  of  A. 
B.,  mentioned  in  the  affidavit  of  C.  D.  (the  petitioner)  or  any  part  thereof 
without  notice  to  the  said  C.  D.,  or  until  the  flirtber  order  of  this  court*' 

It  will  be  obseryed,  that  in  this  case  the  petitioner  was  not  put  upon  terms 
to  giye  notice  to  the  par^  whose  fund  was  sought  to  be  alfocted,  in  the  same 
manner  as  was  done  in  the  ICaiquis  of  Hertford's  case. 
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claralion  of  Sir  J.  Leach,  that  where  the  bank  has  been  un-  ^Pjctai  iijmio- 
necessarily  made  a  party,  the  bill  will  be  dismissed  as  against 
it  with  costs.(a) 

*An  application  under  this  act  to  restrain  the  bank,  or  [*846] 

the  other  public  companies  mentioned  in  it,  from  making  a 
transfer,  must  be  upon  notice  to  the  defendants ;  or  where, 
from  the  necessity  or  urgency  of  the  case,  notice  cannot  be 
given,  the  application  must  be  upon  afiBidayit,  verifying  that 
such  urgency  and  necessity  exist.(i) 

It  seems  to  be  settled  that  courts  of  equity  will  not  inter-  HMbwid  aa- 
pose  in  prejudice  of  the  legal  right  of  a  husband  over  the  ^J^|i7ptch 
wife's  property,  if  such  property  can  be  made  available  with-  perty. 
out  resorting  to  a  court  of  equity.(c)[l]     But  injunctions 

(a)  Edridge  v.  Edridge^  3  Mad.  Rep.  386.    ShrymsJier  y.  Norfkcote^  dt.  ib. 

Q))  Hammond  v.  MaundnreU^  6  Yes.  773,  n.  So  before  the  act  an  injunctioQ 
could  not  be  granted  till  alter  appearance,  or  where  the  defendants  were  in 
contempt,  and  upon  notice.    Doolfttk  y.  Walionf  2  Dick.  442. 

(c)  I  Fonb.  on  Eq.  29,  6th  ed.     I  Roper  on  Husband  and  Wife,  256. 


[1]  The  general  rule  is,  that  where  the  aid  of  the  court  is  requisite  to  enable 
the  husband  to  take  posaession  of  the  wife's  property,  he  must  do  what  is 
equitable,  by  making  a  reasonable  proyision  out  of  it  for  her  maintenance  and 
that  of  her  children,  and  without  that,  the  aid  of  the  court  will  not  be  afforded 
him.  The  practice  is,  for  the  husband,  on  a  reference,  to  make  proposals  of  a 
settlement  before  a  master,  and  on  the  coming  in  of  his  report  the  oourt  judges 
of  its  sufficiency.  Whether  the  husband  applies  by  himseli|  or  a  suit  for  the 
wife's  debt)  legacy,  portion,  &&,  be  brou^t  by  the  legal  representatiyes  of  the 
husband,  as  his  executors,  or  assignees,  tie  result  is  the  same,  and  the  aid  of 
the  oourt  will  not  be  afforded  without  a  suitable  settlement^  unless  perbapsi 
the  wife  comes  into  court,  and  on  examination  yoluntarily  waiyee  any  pro* 
yisioD.  It  seems  now  to  be  understood  (Sir  Wm.  Grant  in  Murray  y.  EUbank^ 
13  Yesey,  1,)  that  the  wile  may,  at  her  option  waiye  any  settlement,  though, 
in  one  case  Lord  Hardwidce  still  sternly  insisted  on  a  proyision  for  her,  {ex 
parte  Sighham^  2  Yes.  679,)  if  indeed  we  may  rely  on  a  loose  authority,  and 
which  was  directly  contrary  to  a  prior  and  strong  case  in  his  time  on  that  point. 
WHkUs  y.  Ckiy,  Atk.  67.)  The  extent  of  the  proyisi<m  will  depend  upon  the 
circumstances  of  each  case.  If  the  husband  can  lay  hold  of  the  property  witb- 
out  the  aid  of  a  court  of  equity,  it  is  understood  that  he  may  do  it ;  the  court 
has  not  the  means  of  enibrcing  a  settlement  by  inteifering  with  his  remedies 
at  law.  These  are  the  general  rules  which  haye  been  established  by  a  course 
of  practice  under  this  peculiar  doctrine  of  the  court,  and  which  has  been  steadily 
and  uniformly  obseryed,  and  for  aboye  a  ceotury  past  (Lord  Keeper  Wright^ 
in  Oocenden  y.  Oxenderif  2  Yem.  494.  Bostril  y.  Brander,  1  P.  Wm.  469.  Jo- 
cobatm  y.  WiUianu,  2  P.  Wm.  382.  Brown  y.  SUon^  3  P.  Wm.  202.  Jeuwrn 
y.  MauUmn  2  Atk.  417.  Orey  y.  iS»ilwA»  I  Atk.  280.  Buirdon  y.  Ikan^  and 
OBweU  y.  Jiobertf  2  Yes.  jun.  607,  680.  JBrown  y.  Clarke^  3  Yesey,  166.  Lamb 
y.  MikMs,  5  Yesey,  617 ;  yide  also  1  Yesey,  639.  1  Yes.  and  Beame,  300,  and 
Murray  v.  EUbank^  13  Yes.  I.) 
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Special  injanc-  have  been  granted  to  restrain  the  husband  from  assigning  or 
transferring  her  equitable  property,  until  a  proper  settlement 
has  been  made  under  the  superintendence  of  the  court.(a)[2] 

(a)  Silts  V.  EUis,  1  Vin.  Ab.  Sup.  475.  Boberts  v.  Boberts,  2  Cox,  422.  aiiere 
is  a  dictum  upon  this  subject  by  Lord  EllesmerCf  which  is  yeiy  much  in  the 
style  of  Twisden :  a  man  having  run  away  with  his  wife,  against  her  friends* 
consent,  sued  for  her  portion  in  chancery :  his  lordship  dismissed  the  bill,  ob- 
serving, "he  that  steals  flesh,  let  him  provide  bread  how  he  can.*'  Signal  t. 
Laagton,  Prac.  in  Chancery  unfolded,  50. 


[2]  Tlie  rights  of  married  women  are  considered  as  peculiarly  within  the  ad- 
ministrative action  of  a  court  of  equity.  A  wife's  inequitable  right  was  pro- 
tected against  her  husband  in  Fairfield  v.  Dawnportf  TotliiU  Rep.  1 14.  EHis  r, 
ElUs^  I  Yiner's  Sup.  476.  Moberts  v.  Soberts,  2  Cox  Rep.  422.  It  was  recog- 
nized in  Micoe  v.  FoweU,  1  Vem.  40,  by  Lord  King,  chancellor.  And  the 
wife's  equity  was  recognized  in  Adams  v.  Fearcej  3  P.  TV'.  11.  And  in  Bnncn 
and  wife  v.  EUon^  3  P.  W.  202,  the  court  decreed  a  provision  to  the  wife  out  of 
a  legacy  bequeathed  to  her  and  decreed  the  husband  .should  make  a  settlement 
upon  her  before  the  legacy  should  be  paid  to  liim.  The  rule  of  law  now  fully 
established  and  acted  upon  in  courts  of  equity  is,  that  the  equitable  and  legal 
estate  of  the  wife  will  bo  protected,  and  the  attempts  of  the  husband  to  obtain 
possession  of  them  will  bo  restrained  until  he  makes  a  suitable  provision  for 
her. 

It  was  at  one  time  very  much  doubted  whether  a  court  of  equity  could  pre- 
vent the  husband  from  obtaiuing  possession  of  the  wife's  personal  estate,  the 
court  said  that  it  would  break  in  upon  that  legal  title  which  the  husband  had 
on  the  marriage,  to  the  personal  estate  of  his  wife ;  but  the  defenceless  condi- 
tion of  married  women  and  the  stroog  claims  they  have  to  the  protection  of  a 
court  of  justice,  has  of  late  addressed  itself  more  successfully  to  the  conscience 
of  our  equitable  tribunals,  and  the  law,  as  it  now  stands,  is  this,  that  not  only 
will  the  equitable  estate  of  the  wife  be  protected  from  her  husband,  but  they 
will  restrain  him  from  recovering  his  wife's  bond  at  law  until  a  provision  is 
made  for  her.  Mason  v.  Masters^  1  Eden's  cases,  506,  (cited.)  As  for  instance^ 
where  there  is  a  bond  debt  due  to  a  wife  dum  sola,  and  the  huaband  reooven 
it  at  law,  if  a  bill  be  brought  for  an  injunction  to  stay  execution  upon  the  judg- 
ment at  law  the  court  would  grant  it.  Jewson  v.  MoiUson,  2  Atkins,  420. 
Thus  it  appears,  that  whatever  former  opinions  may  have  prevailed  against  re- 
straining the  husband  from  obtaining  the  legal  estate  of  his  wife  as  interfering 
with  what  was  supposed  a  legal  right  vested  in  him  by  the  marriage  a  more 
liberal  and  it  may  be  added  a  more  enlightened  principle  now  prevails  of  pro- 
tecting the  weak  against  the  strong,  and  throwing  around  the  defenceless  the 
shield  of  equitable  justice.  He  can  neither  obtain  her  equitable  estate,  nor  can 
he  possess  hunself  of  her  personal  property  without  making  a  suitable  provision 
for  her. 

It  may  be  remarked  in  conclusion,  that  equity  watching  over  the  interesto 
of  married  women  with  that  care  and  attention  her  dependant  and  defenceless 
state  requires  will  convert  the  husband  into  a  trustee  for  her,  in  relation  to  her 
separate  property,  and  even  her  portion  settled  upon  her  by  her  husband. 
BemeU  v.  Davis,  2  P.  Wms.  316.  Davison  v.  Amnaon,  5  T.  Rep.  434.  Where 
an  estate  is  given  to  the  husband  for  the  separate  use  of  the  wife  he  will  be 
considered  a  trustee,  and  the  wifb's  equity  will  be  enibrced  against  his  aastgneoa 
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^There  is  a  note  in  Dickens  of  a  motion  before  Lord  special  injuno- 
Northington,  in  which  he  refused  an  injunction  to  restrain  ^^"^ 

Whether  has^ 
in  l»nkruptc7.    JSxpairiB  Winehester,  1  Atk.  116.    SUmeay.  Planky  8  T.  Rep.  ^^JJ^^^ 
3S9.    F<trher  y.  Brookj  9  Yesey,  583.    And  where  the  hnaband  agrees  before  receiving  rents 
inamage  that  his  wife  shall  have  a  separate  property  the  agreement  oonverts  of  lands  oove- 

him  into  a  trustee.    Lady  ArundeU  y.  FMpps,  10  Vea.  143.     Watte  y.  BuOas,  nanted  to  be 
1  P  w«.«  AA  settled  td  the 

1  P.  Wms.  60.  separate  nse  of 

Equity  will  not  aid  the  hnsband  to  get  possession  of  any  of  the  wife's  ohoses  ^^  ^]fy  where 
in  action,  witbot  providing  for  her.     Tier's  Rep.  y.  BichardaovCs  TieirSj  *l  Mon-  she  has  eloped, 
roe,  660.    Where  the  hnsband  applies  to  a  conrt  of  equity  for  the  oontrol  of 
the  wife's  property,  the  court  will  protect  her  interest  and  make  such  a  decree^ 
as  is  most  for  her  benefit    Fdbre  y.  Golden^  1  Paige,  166.    So  if  the  wife  is 
entitled  to  the  income  of  property  bequeathed  to  her  separate  use  during  oo- 
yertnre,  and  the  husband  obtains  possession  of  it  ibr  the  purpose  of  the  trusty 
the  court  will  decree  him  to  pay  her  the  income.    So  also  a  debt  due  to  the 
wife  before  marriage,  which  has  never  been  reduced  to  possession  by  the  hus- 
band, is  considered  the  property  of  the  wife,  so  as  to  be  subject  to  her  equity, 
.fer  the  support  of  herself  and  children.     Smith  v.  Kane^  2  Paige,  303.    And 
so  also,  where  a  female  slave  was  bequeathed  to  an  unmarried  woman,  ^not  to 
be  subject  to  the  debts  or  contracts  of  any  ftiture  husband.'    She  afterwards 
married,  and  the  husband  sold  the  slave.    On  a  bill  filed  by  the  wife,  the 
court  decreed  the  slave  should  be  delivered  up  to  the  wife.    Framkiai  v.  Orey- 
M,  Harp.  Eq.  243.    And  also  where  a  wife  unites  witli  her  husband  in  a 
mortgage  of  her  real  estate,  merely  as  security  for  the  payment  of  his  debt, 
she  is  entitled  to  have  his  interest  in  the  estate  as  tenant,  by  the  curtesy,  first 
sold  and  applied  to  the  payment  of  the  debt,  in  exoneration  of  her  estate  or 
interest  in  the  mortgaged  premises.    And  this  equity  is  paramount  to  a  judg- 
ment creditor  who  has  only  a  general  lien  on  the  husband's  interest  in  the 
premises  subsequent  to  the  mortgage.    Nemuxtgvoitx  v.  Oahn^  3  Paige,  614. 
The  wife's  equity  will  not'  be  suffered  to  be  removed  from  the  reach  of  the 
court,  until  an  adequate  provision  is  made  for  her;  or  unless  upon  her  person- 
al examination,  she  waives  it    The  rule  applies  to  creditors  claiming  through 
the  husband,  either  by  voluntary  assignment  or  by  bankruptcy.    Divrr  v.  Bow- 
jfeTy  2  lfcCk>rd's  Ch.  Rep.  368,  3*72.    The  court  will  take  care  of  the  wife's  in- 
tereet,  no  matter  by  whom  the  application  is  interposed  in  her  behalf!    Her 
equity  may  be  superseded  by  a  sufficient  provision  made  out  of  another  fund. 
lb.    The  wife  must  surrender  her  equity  upon  the  private  examination,  and 
voluntarily.     Jb.  3*74.    If  the  wife,  by  ill-treatment,  separates  fix>m  her  hus- 
band, and  the  husband  or  his  assignee  sues  for  her  share  of  her  father's  estate, 
equity  will  not  help  him,  unless  he  provides  for  her,  and  will  restrain  him  fiDm 
proceedings  to  recover  such  share  in  another  court    JIfElhaton  v.  BmoeU,  4 
Haywood,  19,  24.    The  wife's  equity,  as  it  is  called,  cannot  be  disposed  of  by 
the  husband,  without  making  a  suitable  provision  for  her  support.     UdeU  v. 
Kanney^  3  Cowen,  590 ;  5  Johns.  Oh.  Rep.  464,  S.  C.    The  only  way  in  which 
she  can  herself  dispose  of  it  is  by  the  consent  in  court,  or  out  of  court,  on  an  ade- 
quate provision  being  made  for  her.    Alitor,  as  to  her  choses  in  possession,  or  in 
action.   lb.  Though  equity  will  not  interfere,  by  injunction,  or  otherwise,  when 
the  property  of  the  wife  is  the  subject  of  an  action  at  law,  to  prevent  the  hus- 
band's getting  possession,  till  he  makes  a  proper  provision ;  yet  if  its  aid  be 
necessary  to' enable  him  to  get  possession  thereof  the  court  will  see  that  he 
first  makes  a  suitable  provision  for  her ;  or  it  will  interfere,  at  her  suit  to  pre- 
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Special  iijuno-  the  Imsband  fipom  receiving  the  rents  of  certain  houses, 
^^^^  which  he  had  covenanted  to  settle  to  the  separate  use  of  tlxe 

rent  his  getting  pOBseasion  in  any  vay  tiU  such  proTision  is  made.  lb.  And 
so,  of  the  general  or  special  assignee  of  the  husband,  by  his  own  act,  or  by 
operation  of  law,  or  with  or  without  notice  of  the  wife's  daim.  Jb.  Jsk  tSk 
these  cases,  the  extent  of  the  provision  for  the  wife  is  properly  the  sobject  of 
reference  to  a  master,  and  depends  on  circumstances.    Jb. 

Where  the  estate  of  a  ferns  covert^  was  settled  in  tmst,  to  the  iise  of  tbe 
husband  for  their  joint  lives,  and  after  her  death  to  the  use  of  such  person  as 
he  should  appoint  by  will,  though  the  husband's  interest  for  their  joint  Utos 
shall  go  to  his  creditors,  yet  a  reasonable  allowance  shall  be  made  for  the  sob* 
aistenoe  of  the  &mily ;  and  the  master  was  ordered  to  report  what  would  be  m 
proper  albwauoe  in  suoh  case.  Bethtme  y.  JBeresfordi  1  Desao.  174.  When  a 
wife  is  abandoned  by  her  husband,  or  prevented  by  his  ill-treatment  from  co- 
habiting with  him,  the  court  will  lay  hold  of  her  property,  whidi  may  be 
within  its  power,  for  the  purpose  of  providing  maintenance  for  her.  Dvmimd 
T.  Magee^  4  Johns.  Ch.  Bep.  318.  Although  it  Ib  not  competent  to  a  husband 
after  his  marriage,  to  defeat  or  obstruct  bis  creditors^  by  selling  or  exchanging 
his  property,  received  therefor,  to  the  use,  or  for  the  benefit  of  his  wife  and 
iamily ;  such  conveyances  being  deemed  voluntary  and  fraudulent  as  to  credi- 
tors. Yet  the  case  may  be  otherwise  in  relation  to  so  mudi  of  such  money  or 
other  property  as  goes  to  compensate  the  just  interests  of  the  wife.  1£,  tbere- 
fore,  the  wife  relinquish  her  right  of  dower  in  other  land,  in  consideration  of 
such  conveyance,  the  value  of  such  dower  ought  to  be  saved  to  her,  in  (^posi- 
tion to  the  claims  of  her  husband's  creditors.     Quarks  v.  Xocy,  4  Hunt  361. 

Equity  will  not  aid  the  insolvent  or  improvident  husband,  to  obtain  poesee- 

sion  of  the  wife's  estate,  without  his  making  an  adequate  provision  ibr  the 

wife  and  children.    In  such  case,  those  claiming  under  the  husband  wfU  be 

subjected  to  the  same  terms.    EOdoi  v.  Waring^  5  Monroe^  340.    Creditors  of 

the  husband  shall  not  subject  the  property  which  falls  to  the  wife  by  descent^ 

or  devise,  during  the  coverture,  in  opposition  to  the  claims  of  the  wife  and 

children  in  danger  of  distress.    But  the  chancellor  will  make  for  them  an 

quate  provision.    Wife  and  children,  in  such  case,  may  have  injunction 

the  proceedings  of  the  husband's  creditors,  to  subject  such  property  of  the 

to  payment  of  his  debts,  and  demand  a  suitable  provision  to  be  settled 

them.    Ib.    Equity  of  the  wife,  to  have  a  maintenance  out  of  the  estate  fell* 

ing  upon  her  during  coverture,  shall  be  preferred  to  the  husband's  creditors^ 

and  all  others  claiming  under  him.    Jb.    The  circumstances  to  be  oonsidered 

by  the  chancellor,  in  allowiag  and  fixing  the  amount  of  the  settlement  on  the 

wife  and  children  out  oi  the  estate  felluig  upon  her  during  the  coverture.    Ib 

The  wife's  equity  to  a  support  for  herself  and  children  out  of  her  estate^  which 

has  not  been  reduced  into  possession  by  the  husband,  is  paramount  to  the  rights 

of  the  assignee  of  the  husband  under  the  insolvent  act    Mumford  v.  Mmray^  1 

Paige,  620.    Where  the  property  of  the  wife  is  in  the  hands  of  an  officer  of  the 

court  of  chanceiy,  she  may  apply,  by  petition,  for  a  reasonable  allowance  out  of 

such  estate.  But  if  she  has  appropriated  to  her  own  use,  property  which  bdong* 

ed  to  the  assignee,  the  amount  thereof  must  be  refhnded  to  him  out  of  her  ee- 
tato.    Ib. 

A  husband  dedaring  his  intention  to  abandon  his  wife,  and  to  sell  all  the 
property  he  got  in  marriage^  and  to  carry  oflf  tho  proceeds,  the  court  will  re- 
strain him  by  injunction,  and  compel  him  to  convey  the  property  to 
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wife.    It  was  sworn  on  the  part  of  the  husband,  that  die  SpwW  injuno- 
hild  eloped  from  him  and  refused  to  retam,  although  he  had 

ibr  tlieir  joint  iiae.  Orteniand  v.  Btman^  1  Desao.  196.  And  a  coort  of  eqnitf 
win  not  aid  a  husband  in  reducing  the  chattels  and  cboses  in  action  of  the  wile 
to  possession,  nor  subject  them  to  the  satis&otion  of  his  debts,  upon  a  bill  by 
his  creditor  agauist  him  and  his  wife  for  that  object,  without  a  suitable  pro* 
Tiaion  being  made  out  of  the  property  for  the  support  of  the  wile,  if  she  de- 
senres  it,  and  her  condition  is  such  as  requires  it;  and  if  the  whole  is  neces- 
sary for  that  object  no  part  will  be  put  at  the  disposal  of  the  husband,  or 
within  the  reach  of  his  creditora.  BaauU  y.  DiBinghcm^  2  Dana,  437.  A 
wife's  separate  estate  in  general,  is  not  liable  for  the  expenses  of  herself  and 
family.  The  husband,  if  he  be  of  ability,  is  bound  to  support  his  femily,  and  if 
be  contracts  a  debt  for  the  support  of  his  wife  and  children  and  the  credit  is 
given  to  him,  neither  the  separate  estate  of  the  wife  nor  the  remainder  to  the 
children  is  liable  for  such  debts,  although  the  husband  should  prove  insolvent. 
Magwood  v.  JohnaMf  1  Hill,  €34  The  court  will  protect  the  wife's  equity  in 
the  property  which  the  husband  acquires  of  the  marriage,  whenever  he  comes 
into  a  court  of  equity  to  enforce  his  claim  to  such  property.  And  it  seems  the 
court  may  protect  her  equity  in  personal  property  to  which  she  is  entitled  by 
bequest,  or  under  the  statute  of  distributions,  or  in  her  choses  in  action  which 
the  husband  has  not  reduced  to  actual  possession  even  where  he  has  a  remedy 
at  law  to  recover  her  property.  Vamduger  v.  F/nufuser,  6  Paige,  366.  And 
the  doctrine  has  been  carried  so  fer  that  the  court  say,  that  the  husband  or  his 
assignees  will  be  restrained  from  obtaining  possession  of  her  property  by  pro- 
cess of  law,  if  she  has  no  other  means  of  supporting  herself  and  children,  unless 
a  suitable  provision  is  allowed  her  out  of  it  Van  Epps  v.  Van  JDusen,  4 
Paige,  64. 

A  court  of  equity  will  not  aid  a  husband  in  acquiring  possession  of  the  pro- 
perty in  possession  or  action  of  the  wife  without  making  a  provision  out  of  it 
for  her  and  her  children.  But  where  the  husband  obtahied  possession  of  the 
chattels  (slaves)  of  the  wife,  they  became  absolutely  his  and  are  liable  for  his 
debts.  Whiietide  v.  DorriSf  7  Dana,  107.  And  the  court  will  go  a  great  way 
to  protect  her  interest  As  where  the  husband  and  wife  were  entitled  to  a 
decree  for  a  sum  of  money  in  her  right,  and  both  being  imbecile,  and  incom- 
petent to  protect  themselves  from  imposition,  the  court  by  a  decree  dfrected  a 
trustee  to  be  appointed,  to  receive  the  money  for  the  wife,  and  after  paying  all 
expenses  incident  to  the  recovery,  directed  him  to  manage  it  for  the  support 
of  the  wife  and  her  children  bom  or  to  be  bom,  the  execution  of  the  trust  to 
be  subject  to  the  control  of  the  court  Lffme  and  wife  v.  BeaU  et  aly  *l  Dana, 
427.  Pressler,  by  his  will,  directed  that  his  property  should  be  kept  together 
in  the  hands  of  his  executors,  until  his  only  daughter,  J.  P.,  became  of  lawful 
age,  or  married ;  then  to  be  equally  divided  between  his  wife  and  daughter ; 
but  in  case  the  daughter  died  without  issue,  then  the  will  gave  to  the  wife  all 
the  property,  real  and  personal  Pressler  died  in  1824,  and  in  1826  ICrs. 
Pressler  intermarried  with  one  James,  and  the  appellees  are  the  only  issue  of 
that  marriage.  Miss  Pressler  died  in  1832,  at  the  age  of  fifteen.  James  died 
in  1831,  and  m  1832  his  widow  married  Scott,  one  of  the  appellants.  In  1834 
Mrs.  Scott  died,  leaving  the  appelhmt  the  survivor.  The  appellants  sought  a 
reoovefy  of  a  portion  of  the  property  left  by  Pressler  to  their  mother;  decree 
in  their  fevor  by  the  chancellor.  By  the  court :  The  wife  of  the  testator  had  a 
vested  legacy  in  the  property,  and  her  second  husband,  James^  acquired  a 
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Special  ii^cmo-  applied  to  her  to  do  so ;    the  motion  was  refused,  Lord 
^^^^  Norfchington  thinking  that  if  granted  it  would  probably  be 

right  to  it  by  nuuriaga  James  took  poeseasion  of  the  property  an  his  mar- 
riage with  the  widow,  and  claimed  the  same  in  yirtae  of  the  mairiage.  HeM, 
to  be  a  sufficient  possession  to  yest  the  property  in  the  husband,  inasmuch  as 
the  property  was  by  the  will  to  bo  kept  together,  until  the  daughter  came  of 
age  or  married.     Scott  et  aL  y.  James  et  al,  3  Howard,  30*7. 

A  legacy  to  a  married  woman  is  liable  to  an  attachment  issued  against  her 
husband ;  but  the  attaching  creditor  must  take  it  subject  to  her  equity,  which 
is  to  have  the  whole,  or  so  much  as  the  court  may  see  fit,  set  apart  to  her  lor 
her  support  Weatbrook  y.  Comstocky  Walker's  Ch.  Bep.  314.  A  court  of 
chancery  will  not  allow  the  husband  to  recover  the  equitable  estate  of  the 
wife,  without  maldng  such  provision  and  settlement  for  her  benefit  as  may  be 
proper  under  all  the  circumstances.  Andrews  and  Bros.  y.  Jones^  10  Ala^  Rep. 
400.  Where  a  husband,  with  the  consent  of  his  wife,  took  pooseasion  of 
money,  which,  belonging  to  the  wife  before  marriage,  had  been  conveyed  to  a 
trustee  for  her  benefit,  which  deed  had  never  been  registered,  and  such  hus- 
band, with  her  consent,  converted  the  money  into  property,  and  took  titles 
thereto  in  his  own  name.  Held,  that  the  wife  had  no  equitable  daim  upon 
suoh  property,  against  the  creditors  of  the  husband.  Baldwin  y.  Baldtrm,  S 
Hump.  Tenn.  Rep.  473.  Where  money  comes  to  a  wife  in  right  of  a  former 
husband,  and  the  second  husband  borrows  it  of  her,  and  gives  her  a  note  for 
it,  the  note  is  good,  and  after  his  death  she  may  set  it  up  in  equity  agunst  his 
administrators,  ffuber  y.  Huberts  adm'rs.  10  Ohio  Rep.  371.  Where  the  real 
estate  of  a  married  woman  has  been  converted  into  personalty  by  operation  of 
law,  during  her  lifetime,  it  will  be  disposed  of  by  the  court  after  her  death,  in 
the  same  manner  as  if  she  herself  had  converted  it  into  personal  property  pre* 
yious  to  her  death.     Graham  v.  LidGmaon^  3  Barb.  Ch.  Rep.  169. 

W^here  the  interest  of  a  husband  in  his  wife*s  real  estate  is  sold  under  a 
judgment  recovered  against  him,  his  right  to  redeem  the  premises  from  tbe 
sale  is  at  an  end  at  the  expiration  of  twelve  months.    And  if  the  original  pur- 
chaser, or  a  redemption  creditor,  obtains  the  legal  title  at  the  end  of  three 
months  thereafter,  the  wife  has  no  right  to  redeem  upon  paying  the  amount  of 
the  original  bid  and  interest,  although  she  is  then  entitled  to  a  decree  of  sepa- 
ration,   lb.    The  court  of  chancery,  upon  a  decree  for  a  divorce  or  separatioi\ 
may  allow  alimony  to  the  wife  to  continue  during  her  life,  although  she  should 
outlive  her  husband ;  and  may  decree  that  the  allowance  for  her  alimony  shall 
belong  to  her  as  her  separate  estate,  with  the  right  to  appoint  or  dispose  of 
suoh  part  thereof  as  may  not  be  used  by  her  in  her  lifetime,  in  case  her  haa- 
band  should  survive  her,  by  an  instrument  m  the  nature  of  a  wilL    Bmr  t. 
Bmrr^  10  Paige,  20.    Whether  the  court,  upon  a  decree  for  a  divorce,  or  for  a 
separation,  can  award  a  gross  sum  to  the  wife,  for  her  alimony,  instead  of  a  a 
annual  or  periodical  allowanca     Qatere.    lb, 

A  contract  to  convey  lands,  which  is  signed  by  the  husband  and  wife,  but  Is 
not  duly  acknowledged  by  the  wife,  is  the  contract  of  the  husband  only;  and 
is  neither  binding  upon  the  wife  nor  upon  her  heirs,  after  hw  death.  Kmmohg 
and  Eume  v.  Mc  Oamly  and  others^  10  Paige,  342.  Gifts  after  marriage  by  third 
persons,  may  be  expressly  made  for  the  separate  use  of  the  wife ;  and  if  tbe 
husband  consents  to  her  receiving  them,  he  and  his  creditors  are  bound  by 
the  trust  In  the  matter  of  Cfrant,  (m  bankruptcy)  2  Story's  Rep.  812.  8uch 
trust  may  also  be  implied.    lb.    Mourning  rings  given  by  third  persona  to  the 
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tlie  means  of  preventing  her  retuni.(a)    It  is  difficult,  how-  ^^  ibjmc- 
ever,  to  support  this  decision,  as  it  seems  to  be  settled  upon 

(a)  Im  y.  Lee,  Dick.  321,  806. 

yrik,  after  her  marriagOj  are  hereby  personal,  and  cannot  be  touched  either 
by  the  husband  or  his  creditora  Jb.  Where  the  husband  fraudulently  pos- 
eeesed  himself  of  two  promissory  notes,  belonging  to  the  separate  estate  of  his 
"wife,  and  with  their  proceeds  pxu^haaed  a  tract  of  land  and  took  title  to  him- 
ael^  sudi  a  purchase  was  holden  to  create  a  resulting  trust  in  favor  of  the  wife, 
and  the  husband  was  decreed  to  convey  the  land  by  special  warranty  to  his 
wife,  within  thirty  days^  and  a  commissioner  appointed  to  execute  such  con- 
veyance in  de&ult  of  the  husband's  so  doing.  PuUiam  v.  PuUiiam,  Freeman's 
Cb.  Rep.  348.  Where  a  husband,  by  over  persuasion,  threats  and  false  pre- 
tences, induced  his  wife  to  convey,  by  deed  duly  executed,  without  considera- 
tion, her  separate  estate  to  another,  who  received  the  rents  and  profits  thereof, 
the  deed  was  declared  to  be  fraudulent  and  void,  and  the  wife  was  holden  en- 
titled to  receive  the  previous  and  accruing  rents  and  profits.  lb.  Where  a 
husband  received  from  a  wife's  fether  a  bond,  and  gave  him  a  receipt  therefor 
which  expressed  that  he  had  received  it,  "in  trust  for  his  daughter,"  the  wife 
of  the  recipient,  "and  her  children."  Held,  that  the  husband  was  a  debtor  to 
his  wife  and  children  for  the  amount  of  the  bond,  but  that  his  estate  was  not 
liable  to  account  for  the  interest  on  the  wife's  share  during  his  life.  Thmant 
r.  Staney,  1  Rich.  £q.  Rep.  223. 

Testator,  who  was  the  unde  of  Mrs.  C.  Lewis,  bequeathed,  in  one  of  the 
dauscs  of  bis  will,  as  follows :  "  Also,  I  do  direct  that  after  the  payment  of  the 
afbrementioned  expenses,  debts  and  legacies^  there  shall  be  paid  to  Mrs.  C.  Lewis, 
wife  of  Dr.  John  B.  Lewis,  eight  thousand  dollars."  At  the  testator's  death, 
Dr.  Lewis,  the  husband,  was  insolvent,  and  was  indebted  to  the  testator  in  a 
sum  larger  than  the  amount  of  the  legacy  to  his  wife.  Held,  that  the  execu- 
tor was  not  entitled  to  setoff  the  amount  due  by  Dr.  Lewis,  against  the  legacy, 
and  that  Mrs.  Lewis  was  entitled  to  have  the  legacy  settled  to  her  sole  and 
separate  use,  Ac.  Jjewia  v.  Thompson^  2  Rich.  £q.  Rep.  '75.  In  Massachu- 
setts, though  the  assignee  of  an  insolvent  husband  is  bound  to  take  into  pos- 
session and  collect  the  wife's  choses  in  action,  although  the  husband  has  not 
reduced  them  to  possession;  yet,  while  the  assignee  is  proceeding  to  reduce 
such  choses  in  action  to  possession,  or  after  he  has  obtained  payment  thereolj 
and  before  distribution  is  made  of  the  debtor's  estate,  the  wife  may  apply  to 
the  court,  by  bUl  or  petition  for  a  suitable  provision  to  be  made  for  her,  out  of 
the  proceeds  of  such  choses  in  action,  and  the  court  will  make  such  provision, 
according  to  the  circumstances  of  the  case.  Davi»  v.  Newton^  6  Met  Rep.  537. 
Upon  a  bill  filed  by  husband  and  wife  for  the  recovery  of  a  legacy  bequeathed 
to  Ae  wife,  she  is  entitled  to  a  reasonable  provision  out  of  her  legacy,  before 
decree  in  fevor  of  the  husband.    Stevenson  v.  Broum,  3  Green's  Ch.  Rep.  503. 

Where  a  bond  and  mortgage  are  bequeathed  to  a  feme  covert,  for  her  use, 
free  from  the  debts  or  control  of  her  husband,  and  the  husband  of  the  legatee, 
being  an  obligor  in  the  bond,  and  also  an  executor  of  the  wiU,  cancels  such 
bond  and  mortgage,  without  paying  the  same,  such  cancellation  is  a  gross 
fraud,  not  only  upon  the  estate  committed  to  his  charge,  but  also  upon  the 
rights  of  the  wife,  against  the  effects  of  which  chancery  will  interfere  for  her 
protection.  But  it  seems  that,  in  such  case,  when  the  testator  had,  by  the  very 
act  of  oonstitating  bis  debtor  an  executor,  placed  it  in  his  power  to  practise  a 
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Spedal  h^mic-  the  authorities,  as  collected  in  a  valuable  treatise  whicli  has 
lately  appeared,(a)  that  neither  the  wife's  elopement  only, 

(a)  2  Roper  on  Husband  and  Wife,  137. 

fraud  upon  innocent  parties ;  the  oourt  would  not  interpose  to  protect  the  right* 
of  a  wife,  by  establishing  the  canoelled  mortgage,  to  the  prejudice  of  subsequent 
mortgagees  without  notice.  Trenton  BaaOdng  Co,  v.  Woodn^,  1  Greenes  Ch. 
Bep.  117.  The  rule  is  now  well  settled,  that  a  trust,  either  of  real  or  personal 
estate,  may  be  created  by  a  direct  gift  or  bequest  to  the  use  of  the  wife  with-  • 
out  the  intervention  of  trustees,  so  as  to  prevent  the  husband's  enjoyment  of 
the  estate ;  and  equity  will  sustain  such  trust,  and  declare  the  husband  a  mere 
trustee  for  the  use  of  the  wife.  Ih.  At  law,  with  the  exception  of  her  wear- 
ing  apparel,  the  husband  cannot  make  a  valid  gift  to  the  wife.  In  the  maUer 
of  Grant  (in  bankruptcy,)  2  Story's  Bep.  312.  But  in  equity,  gifts  of  personal 
ornaments  or  jewelry  made  by  a  husband  to  his  wife,  for  her  sole  and  separate 
use,  will,  aller  his  death,  be  good  against  his  representatives.  Jb.  But  during 
his  lifetime  he  may  reclaim  them,  but  cannot  dispose  of  them  by  wilL  And 
they  are  subject  to  the  rights  of  his  creditors.  lb.  If  he  die  solvent,  his  credi- 
tors may  take  them ;  but  then  the  wife  will  be  entitled  to  be  repaid  the  full 
amount  out  of  the  other  assets  of  the  husband.  Stoiy,  J.,  /&.  318.  The  wife 
is  entitled  in  equity  to  a  suitable  provision  for  herself  and  her  children  out  of 
her  fbrtune,  whenever  it  is  within  reach  of  a  oourt  of  chancery,  and  not  reduced 
into  possession  by  the  husband ;  and  this  right  extends  both  to  legal  and 
equitable  ehoaes  in  action.  JSeS  v.  JBeU,  1  Kelly's  Bep.  637.  Whether  the 
children  have  a  distinct  substantive  right  to  a  provision  out  of  her  choses  in 
action.  Quere  f  lb.  The  wife  may  file  her  bill  by  her  next  friend,  to  aaaert 
her  equity.  lb.  The  wife's  equity  is  good  against  her  husband's  aasignees  in 
bankruptcy  or  insolvency,  his  assignees  to  pay  his  debts  generally,  and  also 
against  a  special  assignee,  or  purchaser  fer  value.    lb, 

A  marriage  took  place  in  Virginia  in  1797.  After  a  few  years  cohabitatbn, 
the  husband  and  wife  separated.  The  husband  left  the  state  of  Virginia,  weal 
to  Alabama,  and  in  1817  married  another  woman,  who  was  ignorant  of  the 
first  marriage,  and  who  had  two  children  by  her  supposed  husband.  The  first 
wife,  after  the  separation,  had  two  illegitimate  children.  In  1837,  the  hus- 
band, by  deed,  conveyed  aU  his  property,  real  and  personal,  to  tmsteee,  for 
the  benefit  of  the  second  wife  and  children,  reserving  to  himself  an  annuity  of 
« thousand  dollars  a  year  during  his  life,  and  died  in  1839.  Upon  a  bill  filed 
by  the  first  wife  to  set  aside  this  deed,  to  have  dower  allotted  to  her  in  the 
real  estate,  and  for  her  distributive  share  of  the  personalty.  Held,  that  the 
second  wife  and  children  were  purchasers,  for  a  good  consideration,  of  the  pnh 
perty  conveyed  by  the  deed,  and  that  as  their  equity  was  at  least  as  good  as 
that  of  the  first  wife,  a  court  of  chancery  would  not  interfera  Ford  v.  Ford^ 
1  Ala.  Bep.  142.  Where  the  real  estate  of  the  wife,  by  an  ante-nuptial  settle- 
ment, was  conveyed  to  a  trustee,  for  her  separate  use,  free  firom  the  control  or 
debts  of  her  mtended  husband,  who  was  then  insolvent,  and  the  trustee,  in 
pursuance  of  the  trust,  sold  the  estate  and  loaned  the  proceeds  to  a  mercantile 
firm,  of  which  the  husbaud  was  a  partner,  and  took  the  note  of  the  firm  there- 
fbr,  payable  to  himself  as  trustee ;  and  subsequently  directed  the  firm  to  inTesI 
a  part  of  the  amount  thus  loaned,  in  flimlture^  for  the  use  of  the  wife;  and 
the  furniture  was  purchased  accordingly  for  h«r  separate  use ;  it  was  held, 
that  the  fiimiture  thus  purchased,  was  in  equity  the  pnq>erl7  oi  the  wife^ 
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nor  her  elopement  and  adultery,  deprive  her  of  the  power  Special  i^juno- 

and  belonged  to  the  trastee  for  her  nae  and  benefit,  and  that  the  Bame  oould 
not  be  reached  by  the  husband's  creditors.  Danforfh  y.  Woods,  11  Paige,  9. 
It  was  further  held,  that  if  the  money  inrested  in  the  fiimitare  was  to  be  con- 
sidered  as  a  loan  of  so  mndh  of  the  trust  estate,  to  purchase  fUmiture  ibr  the 
hiuft»nd's  own  use  and  benefit,  that  a  subsequent  judgment  for  that  amount^ 
given  to  the  trustee,  under  which  the  judgment  was  subsequently  sold,  and 
bid  in  by  the  latter,  was  founded  upon  a  good  and  valid  consideration,  and 
vested  in  the  title  of  the  furniture  in  the  trustee,  for  the  separate  use  of  the 
wifoi  lb.  If  the  husband's  fhmiture  is  sold  upon  execution  against  him,  and 
is  purchased  in  by  the  trustee  of  the  wife,  with  funds  held  by  him,  as  her  sepa* 
rate  estate,  and  the  furniture  is  left  with  the  wife,  for  the  purpose  of  enabling 
her  to  have  the  use  of  the  same^  as  her  separate  estate,  such  possession  does 
not  render  the  sale  firaudulent^  as  against  the  husband's  creditors ;  her  pos- 
session  being  the  possession  of  the  trustee,  and  not  the  possession  of  the  hus- 
band.   Ih, 

Where  the  wife  holds  the  proceeds  of  a  lega<^  as  her  separate  estate^ 
under  «n  agreement  with  her  husband,  which  is  valid,  and  she  ailerwaids 
ioveste  it  in  the  purchase  of  real  estate,  in  the  names,  and  for  the  benefit  of 
her  children,  the  creditors  of  the  htuband  are  not  entitled  to  interest  in  the 
land,  by  virtue  of  any  resulting  trust  in  their  fiivor.  Pa/rHdge  v.  Banena^  10 
Paige^  618.  Where  the  wifb  pledges  her  separate  estate,  or  her  rever^onary 
interest  in  her  real  property  for  the  debts  of  her  husband,  she  is  entitled  to  the 
ordmazy  righto  and  privileges  of  a  surety.  Hwolkiy  v.  Bradford,  9  Paige,  200. 
(Vide  Clancy's  Husband  and  Wife,  589 ;  3  Paige,  614 ;  11  Wend.  312,  S.  G.) 
But  where  a  wife  joins  ber  husband  in  a  mortgage  of  his  real  estate,  she  is 
not  entitled  to  have  the  mortgage  satisfied  out  of  the  husband's  interest  in  the 
premises  exclusively ;  so  as  to  give  her  dower  in  the  whole  premises,  not- 
vnthstanding  the  mortgage,  and  not  in  the  equity  of  redemption  merely.  Ih. 
(Vide  1  Johns.  Oh.  B^.  46 ;  6  Johns.  Oh.  Bep.462.  Thus,  where  the  mort* 
gaged  premises  are  sold  under  the  mortgage,  the  wife  Is  only  entitied  to  be 
endowed  of  the  surplus  whidi  remains  after  payment  of  the  mortgage  debt  and 
costs  of  foreclosure.  Ih,  But  she  is  entitied  to  the  value  of  her  dower,  in 
such  surpluSb  fbee  from  any  charge  for  costs,  as  between  her,  and  the  creditors 
of  her  husband.    /&. 

A  widow  cannot  be  deprived  of  her  dower  by  a  testamentary  disposition  in 
her  favor,  so  as  to  put  her  to  an  election,  unless  the  testetor  has  manifested  his 
intention  to  deprive  her  of  dower,  either  by  express  words  or  by  neoessary 
implication.  And  where  the  provision  in  her  ikvor  is  not  in  terms  given  in 
lieu  of  dower,  the  intention  to  deprive  her  of  dower  must  be  dear  and  mani- 
fest; founded  upon  the  fact,  that  the  daim  of  dower  would  be  inconsistent 
with  the  will,  or  so  repugnant  to  its  provisions  as  to  disturb  and  defeat  them. 
FuUer  v.  Taids,  8  Paige,  325.  To  put  the  widow  to  her  election  between  her 
dower  and  a  testamentary  diQ>oeition  in  her  fovor,  the  will  itself  must  show 
that  the  testetor  probably  contemplated  the  subject  of  her  dower,  and  that  he 
intended  the  testamentary  provision  for  her,  should  exclude  her  fitnn  all  claims 
to  dower,  if  fknb  elected  to  take  such  provision.  lb.  Where  a  sealed  note  was 
given  to  a  married  woman,  during  coverture  for  money,  the  earnings  of  a 
school  kept  by  her,  and  the  husband  never  laid  any  claim  to  it  Held,  that 
upon  the  death  of  the  husband,  the  note  survived  to  the  wife,  even  as  against 
the  creditOTB  of  the  husband.    Booxar  v.  Addiaonf  2  Richardson's  £q.  Bep.  273* 
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Spedai  injuiic-  *of  enforcing  any  of  her  legal  or  equitable  rights,  with  the 
exception  of  the  right  to  dower.(a)[l] 

(a)  Sydney  t.  Sydney,  3  P.  W.  21*1,  Bhunt  v.  Winter,  ibid.  Field  v.  Sirret 
1  N.  R.  121.  This  does  not  apply  to  the  cases  in  which  the  wife  applies  for  m 
favor^  as  a  maintenance  out  of  her  equitable  property,  ico,  2  Boper  on  Hua* 
band  and  Wife,  134. 

A  man  advanced  in  life,  havmg  children  by  a  former  wife,  contracts  marriage 
with  a  woman  in  moderate  circamstaDoes,  though  much  younger  than  himselij 
and  two  days  before  the  marriage,  conveyed  to  his  chUdren  by  the  first  mar- 
riage all  his  land  and  personalty,  without  the  knowledge  of  the  intended  wife, 
reserving  a  life  estate  to  himself;  held,  that  chancery,  on  the  bill  of  the  wii^, 
even  before  the  death  of  the  husband,  may  declare  the  conveyance  void,  so  fiir 
as  it  may  deprive  her  of  dower,  in  the  lands,  in  case  she  survive  him,  and  no 
farther.  FeUy  v.  Petty,  4  B.  Mon.  Rep.  215.  (Vide  6  Johns.  Oh.  Rep.  482, 
488.)  In  the  state  of  New  York,  a  wife  filed  a  bill  and  averred  that  she 
bought  certain  furniture  with  moneys  bequeathed  to  her  for  her  own  use. 
Husband  and  wife  lived  together  and  used  it  In  common ;  and  the  former 
mortgaged  it  for  a  bona  fide  debt  of  his  own;  paid  a  part ;  and  renewed  the 
mor^ge.  Held,  tliat  the  court  would  not  undertake  to  establish  the  furni- 
ture as  separate  estate.  The  wife,  in  good  time,  should  have  secured  it  in  a 
proper  trustee,  and  since  the  revised  statutes  the  husband  could  not  be  oonad- 
ered  a  trustee  of  it,  for  his  wife.    Shirley  v.  Lambert,  3  Edw.  Ch.  Rep.  33S. 

A  widow  is  entitled  to  dower  in  an  equity  of  redemption,  which  existed  at 
the  death  of  her  husband.  But,  whether  an  actual  foredoeure  and  sale  of  tbe 
equity  of  redemption  of  the  mortgaged  premises,  during  the  life  of  the  husband 
under  a  decree  of  the  court  of  chancery,  to  which  the  wife  was  not  a  party, 
would  bar  her  right  to  redeem  her  estate  in  dower  in  said  premisea  Quete, 
Bell  V.  The  Mayer,  Aldermen  and  Commonalty  of  New  York,  10  Paige  49. 
Where  the  heir  at  law  has  the  right  to  redeem  mortgi^^  premies,  and  the 
wife  is  entitled  to  dower,  in  the  equity  of  redemption,  she  has  the  equitable 
right  to  redeem  her  dower,  as  against  the  mortgagee  and  these  claiming  under 
him,  upon  the  payment  of  such  portion  of  the  incumbrance  as  is  just  and 
equitable.  lb.  Where  this  equitable  right  is  vested  in  the  wife  by  the  deeth 
of  her  husband,  in  possession  of  the  premises,  the  mortgagee  cannot  deprive 
her  of  this  right,  except  by  such  proceedings  against  her,  to  foreclose  her  equi- 
ty of  redemption,  as  are  by  law  required,  to  bar  the  equity  of  redemption  of 
the  heirs  at  law,  in  the  same  premises.  Jb.  Where  the  widow  is  entitled  to 
dower  in  the  equity  of  redemption,  and  the  mortgagee  declines  to  enforce  pay- 
ment of  the  principal  of  his  debt,  she  must^  as  between  her  and  the  heir,  or 
other  owner  of  the  equity  of  redemption,  contribute  sufficient,  from  time  to 
time,  to  keep  down  one-third  of  the  interest  on  the  amount  due.  But  where 
the  mortgage  money  is  due,  and  the  mortgagee  insists  upon  the  payment  of 
his  debt,  the  court  will  not  require  him  to  relinquish  the  possession  of  any  part 
of  the  mortgaged  premises,  and  to  receive  the  payment  of  the  proportion  of 
the  debt  which  is  chargeable  on  that  part  of  the  premises,  in  periodical  pay- 
ments, during  the  life  of  the  party  entitled  to  redeem.    Jb, 

[1]  The  right  of  the  wife  to  call  upon  a  court  of  equity  to  enforce  her 
equitable  interests,  although  she  may  have  left  her  hTisband,  and  also  have 
added  to  that  impropriety  the  crime  of  adultery,  appears  to  be  established  by 
the  two  following  cases  : 

In  Sidney  v.  Sidney,  (3  P.  Wia  269,)  the  wife  by  her  bill  prayed  the  specific 
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There  is  an  anonymons  case  of  an  earlier  date,  in  which  Special  iiyuno- 
the  conrt  was  indtu^ed,  by  the  importunity  of  counsel,  to 

Husbiud  re- 
strained from 
performanoe  by  the  hiuAMind  of  his  agreements  in  artides  made  before  marriage,  gelling  wife's 

in  which  he  eovenantcd  to  oonvej  estates  to.  the  use  of  himself  and  wife  for  term  after  a 

their  Htcs  in  succession,  Ac,  and  she,  a  minor  with  consent  of  guardians,  divorce  a  menF 

ooTenanted  to  settle  her  estates  as  therein  mentioned.    The  husband  stated  in  ^  ^  ihoro. 

his  answer  that  his  wife  had  withdrawn  herself  from  him,  and  veiy  much 

misbehaved  herselC    There  waff  strong  evidence  of  her  criminal  conversation 

with  another  man,  and  there  was  also  some  proof  of  the  husband's  adulteiy; 

yet  the  wife  obtained  a  decree  for  a  specific  performance  at  the  rolls,  Ihnn 

which  the  husband  appealed  to  Lord  Talbot,  who  confirmed  the  decree, 

observing  that  the  answer  did  not  sufficiently  put  the  &ct  of  adultery  in 

issue,  (1  Atk.  276,)  and  he  therefore  could  not  decide  upon  it;  that  articles 

for  a  jointure  were  considered  in  equity  as  an  actual  and  vested  jointure,  and 

that  it  was  not  fbrfeited  either  by  the  wife's  elopement  or  adultery,  and  that 

the  reason  why  she  loses  her  dower  by  committing  adultery,  is  irom  the  effect 

of  the  statute  of  Westminster  the  second. 

The  second  case  is  JBhunt  v.  Winter,  (stated  in  a  note  to  the  case  of  Sydney 
V.  Sydney,  3  P.  WiU.  2*1*1,)  There  were  two  bills  filed,  the  one  by  trustees  m 
marriage  articles,  and  the  children  of  the  marriage  against  husband  and  wife ; 
and  the  other  by  the  husband  against  his  wife  and  children.  The  first  bill 
prayed  a  performance  of  the  articles ;  and  the  husband  by  his  answer,  and 
also  by  his  own  bill,  resisted  the  performance,  so  far  as  the  articles  made  a 
provision  for  his  wife,  alleging  and  proving  that  she  lived  separate  tcom  him 
in  adultery.  The  court  was  of  opinion  that  this  was  no  reason  fi>r  a  non- 
performance of  the  articles  as  to  the  wife,  and  decreed  accordingly  in  the  first 
cause,  and  dismissed  the  husband's  bill,  but  without  costs. 

Upon  the  whole,  it  is  presumed,  upon  these  authorities,  that  the  wife's 
elopement  only,  or  her  elopement  and  adultery,  do  not  deprive  her  of  the 
power  of  enforcing  any  of  her  legal  (Fidd  v.  Serres,  1  New.  Rep.  121  ,*  Pre. 
Ch.  44,)  or  equitable  rights,  with  the  exception  of  her  right  to  dower. 

A  voluntary  separation  of  the  wife  from  her  husband,  will  not  entitle  her  to 
an  annuity  bequeathed  to  her  during  h^  separation  from  her  husband,  for  she 
can  establish  no  claim  on  her  own  violation  of  conjugal  duty.  Gooper  et  uod* 
V.  Claton  etoLS  John.  Ch.  Hep.  421. 

Where  a  husband  abandoned  his  wife  and  married  another  wonian,  with 
whom  he  continued  to  live  for  twenty  years,  he  was  held  to  have  forfeited  all 
claim  to  his  wife's  distributive  share  of  personal  property  inherited  by  her. 
Dumond  v.  Magee,  4  Johns.  31,8. 

If  the  wife  be  an  adulteress,  living  apart  from  her  husband,  a  court  of  equity 
will  not  interfere  upon  her  application  for  a  settlement  out  of  her  own  choses 
in  action ;  neither  will  it  order  them  to  be  paid  to  her  husband :  not  to  the 
former,  because  she  is  unworthy  of  the  court's  notice  or  interference ;  nor  to 
the  latter,  because  he  does  not  mamtain  her,  in  respect  of  which  duty  the  law 
only  gives  to  him  her  fortune. 

Accordingly,  in  Carr  v.  Eastbrooke,  (4  Yes.  146,)  cross  petitioos  were 
presented  by  the  husband  and  wife ;  the  one  praying  that  £360  belonging  to 
her  might  be  settled  to  her  separate  use;  the  other  that  the  money  might  be 
paid  to  the  husband,  without  his  making  any  provision  for  her.  The  wife  had 
eloped,  and  had  lived  in  adultery,  and  her  husband  had  obtained  a  divorce, 
a  mensa  et  thoro;  but  at  this  time  the  adulterer  was  dead,  and  the  wife  was 
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SpeeUJ  isjtmo-  grant  an  injimction,  in  restraint  of  legal  rights  of  the  hxm- 
^^'  band,  which  can  hardly  be  justified.    A  fsme  acie  being  poe- 

sapported  by  his  mother.  The  ohancellor  sttid  he  oonld  make  no  cnrder  apon 
either  petition,  that  he  oonld  not  settle  the  sum  to  the  wife's  eepante  nae^ 
and  that  he  must  leave  it  as  it  waa 

But  the  rale  is  different  in  instances  of  female  wards  of  the  court  who  are 
married  without  its  consent ;  for  although  they  afterwards  live  in  adultery, 
the  court  will  enforce  a  settlement,  (Ball  v.  OmUts,  1  Ves.  and  Bea.  302,  304,) 
as  also  the  proviaons  to  be  contained  in  it;  because  the  marriage  being  a 
contempt,  the  court  obtained  jurisdiction  to  commit  the  husband  in  consequence 
of  such  misconduct,  until  he  should  make  a  proper  settlement;  and  the  court 
\  will  not  part  with  that  power  until  that  act  be  done,  whatever  may  be  the 
irregularity  of  the  wife's  conduct,  which  may  be  attributed  in  some  degree  to 
her  husband's  misconduct  in  procuring  such  a  clandestine  marriage. 

But  the  wife's  elopement,  and  living  in  adultery  with  another  man,  will  not 
be  a  forfeiture  of  her  jointure,  whether  such  provision  be  made  by  a  ccmpleto 
deed,  or  be  executory  only,  as  by  articles ;  in  which  latter  instance,  as  it  has 
been  before  observed,  she  may,  notwithstanding  such  misconduct,  compel  & 
performance  of  them  in  a  court  of  equity;  because  there  is  no  taw  whidk 
deprives  her  of  her  jointure  for  the  commisaon  of  that  crime.  3  P.  IHU.  StT, 
ed.  by  Cox. 

With  respect  to  forfeiture  arising  finom  the  misoonduGt  of  the  husband,  none 
of  his  acts  can  prejudice  her  right  to  her  jointure,  for  he  can  only  foribit  thai 
interest  which  belongs  to  him ;  so  that  neither  Ms  folony  or  treason  win  affcol 
her  title  to  the  property  in  settlement  Oo.  litt  37,  <k ;  and  see  stat  64  G«a 
3,  &  146. 

It  is  presumed  that  this  proposition  may  be  deduced  ftom  the  mi4<>'^  ^ 
the  cases,  that  when  the  wife  unnecessarily  elopes  ftom  her  husband,  and  does 
or  does  not  live  in  adultery,  if  she  apply  to  a  court  of  equity  for  a  fiivor  (and 
not  for  a  right)  as  for  a  maintenance  out  of  her  equitable  property,  the  interaot 
of  which  her  husband  is  entitled  to  receive,  the  court  will  not  interfere  in  her 
bebalC  But  if  she  apply  to  its  jurisdiction  for  the  reooveiy  or  enforcing  of  her 
rights,  as  for  the  performance  of  articles  before  the  marriage  for  a  setttoment 
to  her  separate  use ;  there  the  court  must  interfere,  since  the  law  has  not 
made  elopement  or  adultery  a  forfeiture  of  any  such  interests^  but  of  dower  only. 

Upon  this  principle,  therefore,  notwithstanding  the  looee  note  of  the  case  of 
More  V.  The  Earl  of  Soarborough^  to  be  found  in  Equity  Gases  Abridged,  (2  voL 
166,  pi  7,)  and  the  oMer  dictum  of  Lord  Hardwicke  in  Moore  v.  Moore,  it  is 
presumed  that  a  court  of  equity  cannot,  at  the  suit  of  the  husband,  enjoin  the 
trustees  of  an  adulteress  from  proceeding  at  law  to  compel  payment  of  her 
pin-money,  except  upon  paying  up  the  arrears ;  nor  refUse  to  interfere  on  her 
part  to  compel  the  execution  of  a  settlement  in  pursuance  of  artides  entered 
mto  previously  to  the  marriage.  In  Zee  v.  £ee^  shortly  reported  in  Dickens, 
the  chancellor  refused  in  Unvine  to  reetnun  the  husband  ftom  receiving  the 
rents  of  estates  which  before  the  marriage  had  been  settled  to  the  wile% 
separate  use ;  the  reason  given  by  his  lordship  for  the  reAisal  was,  that  the 
wife  having  left  her  husband  without  a  cause,  and  refusing  to  return,  the 
motion,  if  granted,  might  altogether  prevent  their  Ihture  cohabitation.  The 
refhsal,  therefore,  was  not  a  decision  of  the  question  in  the  cauae^  but  it  was 
made  under  certain  circumstances,  and  with  a  particular  view,  vis.  to  cause  a 
reconciliation  between  man  and  wife ;  and  the  case  oi  Moore  v.  Moore,  (1  Atk. 
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Beceed  of  a  tena  of  years,  married  and  was  divorced  a  Speoki  b^uao- 
mensa  et  thoro,  and  had  alimony  allowed  for  her  support     ^ 
The  husband  intending  to  sell  this  term,  the  court  was  *in-  [^349] 

duced  to  grant  the  injunction,  for  which  it  gave  this  extra- 
ordinary reason,  that  though  the  marriage  continued,  not- 
withstanding the  divorce,  yet  the  husband  did  nothing  as  a 
husband,  nor  the  wife  as  a  wife.(a)[l] 

(a)  9  Mod.  44. 

276^)  referred  to  in  it,  is  one  of  quite  a  contrary  effect  There  £100  a  year 
pin-money  were  befbre  maniage  secured  by  a  term  for  years  in  trustees  for 
the  wife's  separate  use.  After  twenty  years'  cohabitation  in  harmony,  they 
quarrelled,  and  she  left  him  and  went  abroad*  Her  trustees  brought  an 
ejectment  for  recorering  possession  of  the  term,  the  annuity  being  in  arrear. 
To  stay  these  proceedings,  the  husband  filed  a  bill  complaining  of  his  wife's 
elopement,  offering  to  take  her  back  again,  and  to  forgiye  what  was  passed; 
but  Lord  Hardwioke,  after  observing  that  possibly  the  agreement  betbre 
marriage  might  have  been  designed  to  provide  for  the  wife  if  the  parties  should 
disagree,  and  that  the  husband  had  made  payments  of  the  annuity  since  the 
wife's  elopement  (a  strong  presumption  that  he  thought  at  least  her  separation 
was  excusable)  ordered  the  arrears  of  the  pin-money  to  be  paid,  with  costs ; 
and  upon  payment  and  keeping  down  the  growing  payments  of  the  annuity, 
his  lordship  continued  the  injunction  which  had  been  obtained  by  the  hus- 
band. 

If  the  relations  of  the  husband  detain  him  from  his  wife,  so  that  she  is 
ignciant  of  what  is  become  of  him,  and  they  pretend  that  he  is  dead,  and 
procure  her  to  release  all  marriages  and  interest  that  she  may  have  in  him  as 
her  husband,  and  moreover  persuade  and  induce  her  to  marry  again,  she 
having  no  notice  of  her  husband  being  alive :  although  the  man  with  whom 
she  cohabite  have  notice  of  her  husband  being  living,  and  although  she  in 
truth  lives  in  adultery  with  such  man,  she  will  not  forfeit  her  dower ;  because 
non  reUquit  vimm  aponUe^  as  mentioned  in  the  statute.  Hence  it  seems  that 
ek»pement  was  no  bar  to  dower  at  the  common  law.  Green  v.  Harvey ^  9  Yin. 
Abr.  241,  pL  9 ;  1  Roll  Abr.  680,  pi.  9,  a  0. 

So  also  if  the  wife  be  forcibly  taken  away  from  her  husband,  and  continuo 
with  the  man  against  her  will,  her  right  to  dower  will  not  be  forfeited.  Perk. 
sea  354. 

As  instonoes  of  the  second  proposition  :-^If  the  wife  be  taken  away  against 
her  will,  but  voluntarily  reuiains  with  the  adulterer,  she  will  be  barred  of  her 
dower ;  (Go.  litt  32,  h.)  or  if  after  such  voluntary  resistance,  she  leave  him, 
or  he  turn  her  away,  and  her  husband  is  not  voluntarily  reconciled  to  her, 
she  will  in  all  these  cases  be  excluded  from  dower.  Perk,  sec  354 ;  Go. 
Litt  32,  h. 

As  to  what  amounts  to  sufficient  evidence  of  a  subsequent  reconciliation,  it 
would  seem  that  the  cohabitation  of  husband  and  wife,  without  compulsion, 
would  be  that  kind  of  evidence.    1  Roll.  Abr.  680,  pL  10;  Dyer,  106,  h, 

[1]  The  wife's  equity,  as  it  is  called  cannot  be  disposed  of  by  the  husband, 
without  making  a  suitable  provision  for  her  support  UdaU  v.  Kmuney  (on 
appeal,)  3  Gowen,  690.  And  see  Kmny  ▼.  XJdaU^  5  John&  Gh.  Bep.  446,  S.  G. 
The  only  way  in  which  she  can  herself  dispose  of  it  is  by  consent  in  court,  or 
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Spedftl  iajmio*      Where  it  appears  by  affidavit  that  an  infent  ward  is  about 
to  make  a  marriage  without  the  consent  of  the  court,  an  in* 

Interooarse 

with  ward  of    out  of  coart^  on  an  adequate  provisLon  being  made  for  her.    Aliter,  as  to  her 
court  restFain-    ohoses  in  possession,  or  in  action.    lb.    Though  equity  will  not  interfere  by 
injunction  or  otherwise,  when  the  property  of  the  wife  is  the  subject  of  an 
action  at  law,  to  prevent  his  getting  possession,  till  he  makes  a  proper  provi- 
sion, yet  if  its  aid  be  necessary  to  enable  him  to  get  possession  thereof)  the 
court  will  see  that  he  first  make  a  suitable  provision  for  her,  or  it  will  inter- 
fere at  her  suit  to  prevent  his  getting  posseasion  in  any  way  till  such  proviaioa 
is  made.    lb.    And  so,  of  the  general  or  special  assignee  of  the  husband,  by 
his  own  act,  or  by  operation  of  law,  or  with  or  without  notice  of  the  wife's 
equitable  claim.    Jb.    S.  P,  HavHand  v.  Myers^  6  Johns.  Ch.  Rep.  25.    And 
Eaioikmd  v.  Myers  and  Btoom^  6  Johns.  Gh.  Rep.  178.    In  all  these  cases  the 
extent  of  the  provision  for  the  wife  is  properly  the  subject  of  reference  to  a 
master,  and  must  depend  on  circumstances.    lb.    Where  a4usband  declared 
his  intention  to  abandon  his  wife,  to  sell  all  the  property  he  got  in  maniagei 
and  to  carry  off  the  proceeds,  the  court  restrained  him,  and  compelled  him  to 
oonvey  the  property  to  trustees,  for  the  joint  use  of  himself  and  his  wife,  to- 
gether with  other  proper  limitations.     Greenland  v.  Brown^  I  Desan.  196.    A 
woman  before  marriage^  agreed  in  writing,  to  renounce  all  claims  on  her  hus^ 
band's  estate,  he  agreeing  to  make  a  competent  provision  for  her.    He  made 
provision  for  her  in  his  will  and  died.    The  court  assumed  the  right  of  deter- 
mining the  adequacy  of  the  provision,  and  decreed  that  it  was  not  proportioned 
to  the  estate,  and  should  be  enlarged  to  one  fourth  of  the  annual  income. 
Bivers  v.  Ex'rs.  of  Rivers^  8  DeeaiL  190.    When  a  wife  is  abandoned  by  her 
husband,  or  prevented  by  his  ill-treatment  from  cohabiting  with  him,  the  court 
will  lay  hold  of  her  property,  which  may  be  within  its  power,  for  the  poipoae 
of  providmg  maintenance  for  her.    Dumond  v.  Maffee^  4  Johns.  Ch.  Rep.  318. 
Where  the  aid  of  the  oourt  is  required  by  the  husband,  to  enable  him  to  get 
possession  of  his  wife*s  property,  he  must  do  wiiat  is  equitable,  by  making  a 
reasonable  provision  out  of  it,  for  her  and  her  children.    Howard  v.  Jiafal^  2 
Johns.  Ch.  Rep.  206.    S.  P.,  Glen  v.  Fiiher^  6  Johns.  Ch.  Rep.  33.    And  tfai^ 
whether  application  bo  made  to  the  court  by  the  husband  himsei(  or  a  aoit  is 
brought  by  his  legal  representatives,  for  the  wife^s  debt^  legacy,  portion,  Ac: 
lb.    A  parol  agreement  between  husband  and  wife,  that,  in  oonsideratioa  of 
her  joming  him  in  a  conveyance  of  a  parcel  of  her  lands,  he  would  poiehase 
certain  other  lands,  build  thereon,  and  oonvey  them  to  her,  being  clearly  proved 
and  partly  executed  by  her  joining  in  the  deed,  and  his  making  the  purchase 
and  erecting  the  buildings,  ought  to  be  enforced,  in  equity,  against  his  hein; 
notwithstanding  a  great  disparity  in  value  between  the  lands  so  bought  and 
sold ;  it  appearing,  that,  at  the  time  of  the  mairiage  the  husband  was  very 
poor,  and  that  all  the  real  property  in  his  possession,  (except  the  land  por- 
chased  as  aforesaid,)  was  held  in  right  of  his  wife.     Gosden  €iuz.T.  ISicker's 
JkeirSt  6  Munf  1.    Although  it  is  not  competent  to  a  husband,  after  his  nuu> 
riage,  to  defeat  or  obstruct  his  creditors  by  a  sale  or  exchange  of  bis  property^, 
and  by  taking  a  conveyance  of  the  money  or  property  received  therefor,  to  the 
use,  or  for  the  benefit  of  his  wife,  or  famxlj ;  (such  conveyance  being  deemed 
voluntary  and  fraudulent,  in  relation  to  creditors ;)  yet  the  case  may  be  other- 
wise in  relation  to  so  much  of  sudi  money,  or  property,  as  goes  to  oompeoaato 
the  just  interests  of  the  wife.    I^  therefore,  the  wiib  relinquish  her  right  of 
dower  in  other  land,  m  oonsideration  of  such  conveyance,  the  value  of  such 
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junction  will  be  granted  not  only  to  restrain  the  marriage,  Special  ii\jwio- 
but  also  all  communication  with  the  infant,  and  all  inter- 
dower  ought  to  be  fiaved  to  her  in  opposition  to  the  claims  of  her  husband's 
creditors.     Qua/rks  v.  Lacy^  4  Mtinfl  251.     Where  a  husband  mortgaged 
generally  his  wife's  term,  the  mortgage  was  held  good  to  the  extent  of  the  wife's 
interest    Tucker  y.  ea^r  of  StevenSj  4  Besau.  633.    Where  a  father  made  a  deed 
of  gift  of  personal  property  to  his  daughter,  who  was  then  a  married  woman, 
the  court,  on  a  bill  filed  by  the  children  of  the  donee,  inferred  that  it  was  the 
intention  of  the  donor  to  give  her  a  separate  estate,  which  her  husband  had  no 
right  to  dispose  of  in  any  way,  though  the  deed,  was  not  explicit  on  that  point. 
JohMon  et  al  y.  Thompson^  4  Desau.  458.    If  a  husband  appoints  an  attorney 
to  recover  a  debt,  legacy,  &a  due  to  his  wife,  and  the  attorney  receives  the 
money ;  or  if  the  husband  mortgages  the  wife's  interest^  or  assigns  it  absolutely, 
for  a  valuable  consideration ;  or  if  he  recovers  it  by  a  suit  at  law,  in  his  own 
name,  or  releases  the  debt;  in  these  cases  the  survivorship  of  the  wife  ceases. 
Schuyler  v.  Hoyle^  5  Johns.  Ch.  Rep.  196.    Where  the  aid  of  the  court  of  chan- 
cery is  requisite  to  enable  the  husband  to  take  possession  of  the  wife's  property, 
he  must  do  what  is  equitable,  by  making  a  reasonable  provision  out  of  it  for 
her  maintenance,  and  that  of  her  children,  and  without  that  the  aid  of  the  court 
will  not  be  afforded  him.    Howard  v.  Moffat,  2  Johns.  Gh.  Rep.  206 ;  S.  P., 
QUn  V.  Fisher^  6  Johns.  Gh.  Rep.  33.    Whether  the  husband  applies  by  him- 
self or  a  suit  for  the  wife's  debt,  legacy,  portion,  &c.,  be  brought  by  the  legal 
repreeentatives  of  the  husband,  as  his  executors  or  assignees,  the  result  is  the. 
same,  and  the  aid  of  the  court  will  not  be  afforded  without  a  suitable  settle- 
ment, unless,  perhaps^  the  wife  comes  into  court,  and  on  examination  waives 
any  provision.    Jh.    The  extent  of  the  provision  will  depend  on  the  drcum- 
stanoea  of  the  case.    Jh,    The  practice  is,  for  the  husband  on  a  reference^  to 
make  proposals  of  a  settlement  before  a  master,  and,  on  the  coming  in  of  his 
report,  the  court  judges  of  its  sufficiency.    Ih.    If  the  husband  can  lay  hold  of 
the  property,  without  the  aid  of  a  court  of  equity,  it  is  understood  that  he  may 
do  it ;  the  court  has  not  the  means  of  enforcing  a  settlement  by  interfering  with 
his  remedies  at  law.    Ih.    A  husband  dying  in  the  lifetime  of  his  wife  has  not 
a  right  to  devise  away  slaves,  to  which  she  is  entitled  in  remainder  or  rever- 
sion, the  particular  estate  not  having  expired,  though  he  may,  in  his  lifetime, 
sen  his  and  her  interest  in  them,  for  a  valuable  consideration.     Vpehaw  v. 
QwAofi;,  2  Hen.  &  Hunt  381.    In  such  case,  however,  if  the  husband  does 
devise  such  slaves  away  from  the  wife,  and  devises  other  property  to  herself, 
for  life,  with  remainder  over  to  other  persons  in  fee  simple,  and  she  takes  pos^ 
session  of  the  estate  devised  to  her  by  him,  holds  it  for  many  years,  and  then 
disposes  of  part  of  it  to  those  entitled  m  remainder,  in  consideration  of  their 
enlaiiging  her  interest  in  the  residue  to  a  fee  simple ;  she  thereby  makes  her 
election  to  accept  the  provision  made  for  her  in  the  will,  and  precludes  herself 
trom  holding  the  slaves  also.    These  circumstances,  together  with  the  taking 
possession  of  the  slaves,  being  sufficient  evidence  of  her  having  such  know- 
ledge of  the  two  funds  as  is  requisite  to  make  such  election  obligatory.    Ih, 
A  deed  of  gift  of  slaves,  to  a  married  woman,  to  her  own  special  use,  and 
afterward  to  her  heir  or  heirs,  and  in  case  of  her  dying  infestate  and  without 
heirs,  the  property  to  return  to  the  donor  and  his  heirs,  conveys  the  property 
to  the  wife's  separate  use ;  and  alter  the  husband's  death,  she,  and  not  his  ad- 
ministrators, is  entitled  toehold  the  slaves.    SmUh  v.  SmUh^s  adm'r,  6  MunC 
581.    By  the  laws  of  Yirginia,  where  there  is  a  tenancy  for  life  in  a  slave, 
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Spodal  injuno-  couTse,  either  peisonal  or  by  letter ;  and  if  the  guardian  is 
suspected  of  countenancing  the  intended  marriage,  he  will 
be  restrained  from  giving  his  consent  without  the  leave  of 
the  court.(a)[2] 

(a)  Lord  JRaymoncPs  case,  Forr.  68.  Beard  v.  Travers,  1  Ves.  313.  Roach  v. 
Garva%  1  Dick.  88.  1  Ves.  157.  Lord  Nod  v.  Somerset,  dt  ib.  Lord  Sh^ 
brook  V.  Lord  Hinchinbrook,  2  Dick.  547.  Hodgson  v.  Waison,  cit  ib.  Pearce 
V.  Orutchfidd,  14  Vea  206.  Warier  v.  ForA^,  19  Ves.  454.  Tempest  v.  Ord^ 
1817. 

-with  remainder  to  the  wife  of  another  person,  the  interest  of  the  husband  in 
the  wife's  remainder  is  placed  upon  the  footing  of  an  interest  in  a  choee  in 
action.  I^  therefore,  he  survives  the  wife,  he  may  reduce  the  property  into 
possession,  at  the  expiration  of  the  life  estate ;  but  if  he  be  dead,  at  such  ex- 
piration, the  property  survives  to  the  wife,  and,  on  her  death,  passes  to  her 
legal  representatives,  as  part  of  her  assets.  W  Clanahan  v.  Davis  etalS  Howard^ 
Kep.  170.  (Vide  Dade  v.  Alexander,  1  Wash.  Bep.  30.  2  Gall,  447,  470,  471, 
490.     2  Hen.  &  Munf.  381,  389.    4  MunC  231,  234,  235.     5  Leigh,  442.) 

[2]  "  The  origin  of  this  jurisdiction  in  chanoery,"  remarks  Mr.  Story  (Eq. 
Juris.  1328,  et  seq.)  "  is  very  obscure  and  has  been  a  matter  of  much  juridical 
discussion.  The  common  manner  of  accounting  for  it  has  been  thought  by  a 
learned  writer  to  be  quite  unsatis&ctoiy.  Hargrave*s  note  (70)  to  Co. 
Litt  89  a.,  §  16.  It  is,  that  the  king  is  bound  by  the  law,  of  common  righti 
to  defend  his  subjects,  their  goods,  chattels,  lands,  and  tenements ;  and  there- 
fore, in  the  law,  every  royal  subject  is  taken  into  the  king's  protection.  For 
whioh  reason  an  idiot  or  lunatic,  who  cannot  defend  or  govern  himself  or 
order  his  lands,  tenements,  goods,  or  chattels,  the  king,  of  right,  as  parens 
pabia,  ought  to  have  in  his  custody,  and  rule  hun  and  them.  Fitz.  N.  B. 
232;  JSyreY.  Gountessof  Shaftshwry,  2  P.  Will  118;  Befoerletfs  cast,  4  Co. 
R  123,  124.  And,  for  the  same  reason,  the  king,  sa  parens  patriae,  ought  to 
have  the  care  of  the  persons  and  property  of  infants,  where  they  have  no  other 
guardian  of  either.  Byrer.  CoutUess  of  Shaftsbury,  2  P.  Will  118,  119;  3 
Bhick.  Gomm.  427 ;   Cory  v.  Bertie,  2  Vem,  333,  342. 

"  The  objection  urged  agamst  this  reasoning  is,  that  does  not  sufficiently 
accoimt  for  the  existing  state  of  the  jurisdiction ;  for  there  is  a  marked  dis- 
tinction between  the  jurisdiction  in  cases  of  infancy,  and  that  in  cases  of 
lunacy  and  idiocy.  The  former  is  exercised  by  the  chancellor,  in  the  court  of 
chancery,  as  a  part  of  the  general  delegation  of  the  authority  of  the  crown, 
virtute  officii,  without  any  special  warrant ;  whereas  the  latter  is  exerdaed  by 
him  by  a  separate  commission  under  the  sign  manual  of  the  king,  and  not 
otherwise.  Co.  Litt  89  a,,  Hargrave's  note  (70)  §  16 ;  2  Fonbl,  Eq.  B.  2,  Pt. 
2,  ch.  2,  §  1,  note  (a);  Sheldon  v.  Fortescue,  Aland,  3  P.  Will  104^  107,  and 
Mr.  Cox's  note  A. ;  Sherwood  v.  Sanderson,  19  Ve&  285.  It  is  not  safe  or 
ooirect,  therefore,  to  reason  from  one  to  the  other,  either  as  to  the  nature  of 
the  jurisdiction,  or  as  to  the  practice  under  it  £!x  parte  Whttfietd,  2  Atk. 
315;  Ex  parte  PhUUps,  19  Ves.  122. 

"  An  attempt  hal  also  been  made  to  assign  a  different  origin  to  the  jurisdio- 
tion,  and  to  sustaui  it,  by  considering  guardianship,  as  m  the  nature  of  a  trust ; 
and  that,  therefore,  the  jurisdiction  has  a  broad  and  general  foundation,  since 
trusts  are  the  peculiar  objects  of  equity  jurisdiction.    See  Duke  of  Beam^ori  r. 
Barty,  1  P.  Will.  706 ;  Story's  Eq.  Jur.  1343.-«.    But  this  has  been  thought  to 
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*The  court  has  also  in  a  remarkable  maimer  exercised  its  Special  i^jimo- 
JTirisdiction  in  regard  to  infants,  by  depriving  the  fether,  in     °^ 

Father  re- 
be  an  overstrained  refinement  ;  for  although  guardianship  may  property  be  rtja^od  ^"^ 
denominated  a  tmst,  in  the  oommon  aooeptation  of  the  term,  yet  it  is  not  so  in  »ith  h|g(^(i>g 
the  technical  sense,  in  which  the  term  is  used  by  lawyers,  or  In  the  court  of  education, 
chancery.    In  the  latter,  trusts  are  inyariably  apphed  to  property  (and  ee- 
pedally  to  real  property)  and  not  to  persons.    Co.  litt  89  a.,  Hargrave's  note 
(70)  §  16.    It  may  be  added,  that  guardianship,  considered  as  a  trust,  would 
equaUy  be  within  the  Jurisdiction  of  all  the  courts  of  equity ;  whereas  in  Eng- 
land it  is  limited  to  the  chancellor,  sitting  in  chancery.    2  Fonbl.  Eq.  B.  3,  Pt 
2,  di.  2,  g  1,  note  (a). 

"  An  attempt  has  also  been  made  to  derive  the  jurisdiction  from  the  writ  of 
Bamshmaa  of  Ward,  and  the  writ  Ve  EeOo  De  Ctatodia  at  the  common  law, 
but  with  as  littie  success.  For,  independently  of  the  consideration  that  * 
these  writs  were  returnable  into  a  court  of  oommon  law,  it  is  not  easy  to  see 
bow  a  jurisdiction,  to  decide  between  contending  competitors  fbr  the  right 
of  guardianship,  can  establish  a  general  authority  in  the  court  of  chancery,  to 
appoint  a  guardian  in  all  cases,  where  one  happens  to  be  wanting.  Co.  litt.  89 
a.,  Hargrave's  note  (TO)  §  16 ;  2  Fonbl.  Eq.  B.  2.  Pt  2,  ch.  2,  §1,  note  (a). 

It  has  been  further  suggested  that  the  appointment  of  guardians,  in  cases 
where  the  infhnts  had  none,  belonged  to  the  chanoeDor  in  the  court  of  chan- 
cery, before  the  erection  of  the  court  of  wards ;  and  that,  upon  the  abolition  of 
that  court,  it  reverted  to  the  king,  in  his  court  of  chancery,  as  the  general 
protector  of  all  the  in&nts  in  the  kingdom.  But  this  Ot  has  been  objected)  is 
rather  an  assertion,  than  a  prool^  of  the  jurisdiction;  ibr  it  is  difficult  to  trace 
it  back  to  any  such  ancient  period.  The  earliest  instance  which  has  been 
found  of  the  actual  exercise  of  the  jurisdiction  by  the  chancellor,  to  appoint  a 
guardian  upon  petition  without  bill,  is  said  to  be  that  of  Hampden,  in  the 
year  1696.  Since  that  period,  indeed,  it  has  been  constantiy  exercised  without 
its  once  being  called  in  question.  Mr.  Hargrave  has  not  hesitated  to  say,  that, 
although  the  jurisdiction  is  now  unquestionable,  yet  it  seems  to  have  been  an 
usuipation,  ibr  which  the  best  excuse  was,  that  the  case  was  not  otherwise 
sufficientiy  provided  for.  He  has  added,  that,  although  the  care  of  infimts,  as 
wen  as  of  idiots  and  lunatics,  should  be  admitted  to  belong  to  the  crown ; 
yet  that  something  ftrther  is  necessary  to  prove,  that  the  chancellor  is  the 
person  constitutionally  delegated  to  act  for  the  kmg. 

^  Notwithstanding  the  objections  thus  urged  against  the  legitimacy  of  the 
origin  of  the  jurisdiction,  it  is  highly  probable,  that  it  has  a  just  and  rightftd 
foundation  in  the  prorogative  of  the  crown,  flowing  from  its  general  power  and 
duty,  as  parens  paJbria^  to  protect  those,  who  have  no  other  lawflil  protector.  It 
has  been  well  said,  that  it  wfll  scarcely  be  controverted,  that,  in  every  civil- 
ised state^  such  a  superintendence  and  protective  power  does  somewhere 
exist  If  it  is  not  found  to  exist  elsewhere,  it  seems  to  be  a  just  inference 
from  the  known  prerogatives  of  the  crown,  2A  parens  paMat^  in  analogous 
cases,  to  presume,  that  it  vests  in  the  crown.  See  BeoerUy^s  ease^  4  Co.  B.  123, 
124;  Bract.  lib.  3,  cap.  9;  JByre  v.  Ommtess  of  Shafttbmy,  2  P.  Will.  118, 
123.  See  also  1  Madd.  Ch.  Pr.  262,  263.  It  is  no  slight  confirmation  of  this 
inference,  that  it  has  been  constantly  referred  to  sudi  an  origin  in  aD  the  judi- 
cial investigations  of  the  matter;  {Byn  v.  Chuntsss  of  Shafiahwry,  2  P.  Will. 
118,  123;  BuOer  v.  Freman,  Ambler  R.  302;  Eughes  v.  sdmee,  2  Eq. 
Abridg.  'ree;  DeMamnevmY.  Dt  MammfiOe,  10  Yes.  63, 64;  Morgany,  JHBon, 
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tions. 


9  Hod.  139,  140 ;  1  Madd.  Oh.  Pr.  262,)  as  well  as  in  the  discussba  of  veiy 
learned  elementary  writers. 

"Assuming,  then,  that  the  general  care  and  superintendence  of  in&nta  did 
originallj  vest  in  the  crown,  when  they  had  no  other  guardian,  the  question, 
by  whom,  and  in  what  manner,  the  prerogative  should  be  exercised,  would 
not  seem  open  to  much  controversy.  Partaking,  as  it  does^  more  of  the  nature 
of  a  judical  administration  of  rights  and  duties  in  /oro  conacUnUoi^  than  of  a 
strict  executive  authority,  it  would  naturally  follow  ea  raHoiyt^  that  it  should 
be  exercised  in  the  court  of  chancery,  as  a  branch  of  the  general  jariadic^n 
originally  confided  to  it  Accordingly,  the  doctrine  now  commonly  main- 
tained is  that  the  general  superintendence  and  protective  jurisdiction  of  the 
court  of  chancery  over  the  persons  and  property  of  infants  is  a  delegaition  of 
the  rights  and  duty  of  the  crown;  that  it  belonged  to  thai  court,  and  was 
exercised  by  it  from  its  first  establishment;  and  that  this  general  jurisdiction 
was  not  even  suspended  by  the  statute  of  Henry  YIIL,  erecting  the  court  of 
wards  and  liveries." 

In  the  case  of  WeUedey  v.  WtiOedey,  2  Bligh's  Bep.  129,  136,  the  court  said: 
"  1  do  apprehend,  that  notwithstanding  all  the  doubts  that  may  exist  as  to  the 
origin  of  this  Jurisdiction,  it  will  be  found  to  be  absolutely  necessary,  that  such 
a  jurisdiction  should  exist,  subject  to  correction  by  appeal,  and  subject  to  the 
most  scrupulous  and  conscientious  conviction  of  the  judge,  that  he  is  to  look 
most  strictly  into  the  merits  of  every  case  of  this  kind,  and  with  the  utmost 
anxiety  to  be  right    It  has  been  questioned,  whether  this  jurisdiction  was  given 
to  this  court  upon  the  destruction  of  the  court  of  wards,  (which,  however,  it  is 
impossible  to  say  could  have  been  the  case,  when  we  recollect  the  nature  of 
the  jurisdiction)  or  whether  it  is  to  be  referred  to  circumstances  and  principles 
of  a  different  nature ;  more  especially,  whether  it  belougs  to  the  king,  as  jwrsM 
patruRt  having  the  care  of  those  who  are  not  able  to  take  care  of  themselves^ 
and  is  founded  on  the  obvious  necessity,  that  the  law  should  place  somewhere 
the  care  of  individuals  who  cannot  take  care  of  themselves,  particularly  in 
cases  where  it  is  clear  that  some  care  should  be  thrown  around  them.    With 
respect  to  the  doctrine,  that  this  authority  belongs  to  the  king,  as  pcarens  patriae 
exercising  a  jurisdiction  by  this  court,  it  has  been  observed  at  the  bar,  that  the 
court  had  not  exercised  that  jurisdiction,  unless  where  there  was  property  be- 
longing to  the  infant,  to  be  taken  care  of  in  this  court    Now,  whether  that  be 
an  accurate  view  of  the  law  or  not ;  whether  it  is  founded  on  what  Lord  Hard- 
wicke  says  in  the  case  of  BuUer  v.  Freeman^  '  that  there  must  be  a  suit  depend- 
ing relative  to  the  in&nt  or  his  estate,'  (applying,  however,  the  latter  words 
rather  to  what  the  court  is  to  do  with  respect  to  the  maintenance  of  infants;) 
or  whether  it  arises  out  of  a  necessity  of  another  kind,  namely,  that  the  court 
must  have  property  in  order  to  exercise  this  jurisdiction, — ^that  is  a  question, 
to  which,  perhaps,  sufficient  consideration  has  not  been  given.    If  any  one 
will  turn  his  mind  attentively  to  the  subject,  he  must  see,  that  this  court  has 
not  the  means  of  acting,  except  where  it  has  property  to  act  upon."    The 
same  case  was  afterwards  carried  to  the  house  of  lords  upon  appeal;  and  Lord 
Bedesdale,  in  delivering  his  opinion  in  the  house  of  lords  on  that  occasion,  in 
affirmation  of  the  decree  below,  said :  "  We  find,  that  now,  for  a  hundred  and 
fifty  years,  the  court  of  chancery  has  assumed  an  authority  with  respect  to  the 
care  of  mfants;  and  it  has  assumed  that  authority  to  the  extent  in  whk^  it 
was  assumed,  forthis  reason.    As  long  as  the  feudal  tenures  remained,  gener- 


INTEELOOUTORT  ORDBR&  860—2 

of  his  legal  right  to  the  custody  of  his  child  ;(a)  and  ac-  Special  h^juno* 

(a)  BuOer  ▼.  Freeman^  Amb.  301.     Wikac  y.  I>rakej  2  Dick.  631    FoweU  v. 
Cleaver,  2  Bro.  C.  0.  499.     W?ut/ieki  v.  Saks,  12  Yes.  492. 

ally  flpeakingf  infants  who  bad  lost  their  parents,  were  under  the  protection  of 
the  law,  which  then  exlstedi  with  respect  to  the  treatment  and  the  care  of  the 
chikSren.  When  that  was  at  an  end,  it  was  thoaght  fit)  hj  a  particolar  statute^ 
to  enable  the  iktber  to  make  an  appointment  of  a  guardian  for  his  children, 
giving  to  him  the  power,  which  that  statute  gave,  to  select  proper  persona  for 
that  purpoB&  As  I  observed  before,  if  he  makes  an  improper  selection,  if  the 
person  whom  he  has  so  selected  misconduct  himself  it  is  perfectly  dear,  that 
a  power  has  been  assumed  to  control  that  conduct  Now,  upon  what  does 
Lord  Somets,  upon  what  does  Lord  Nottingham,  upon  what  does  Lord  Hard- 
wicdce,  upon  what  ground  does  every  chancellor,  who  has  been  sitting  on  the 
bench  in  the  court  of  diancery  since  that  time,  place  the  jurisdiction  ?  They 
all  say  that  it  is  a  right  which  devolves  to  the  crown,  as  parens  patruBf  and, 
that  it  is  the  duty  of  the  crown  to  see  that  the  child  is  properly  taken  care  of. 
We  all  know  that  many  jurisdictions  are  given  to  the  crown,  many  powers  are 
given  to  the  crown;  but  those  powers  are  all  to  be  exerdsed  by  responsible 
ministers.  It  is  not  the  king  who  takes  on  himself  to  determine  who  is  to  be 
a  proper  guardian  of  the  children.  But  he  is  to  ddegate  to  different  ministers 
the  different  kinds  of  powers  which  belong  to  him,  that  there  may  be,  accord- 
ing to  the  language  of  our  law,  persons  responsible  to  the  king  and  the  people 
for  thdr  good  conduct,  in  the  administration  of  their  trust  I,  therefore,  have 
no  doubt  in  the  world,  that  it  must  be  taken  to  be  a  jurisdiction  rightly  as* 
sumed,  for  a  hundred  and  flfiy  years  past  unquestionably  assumed,  by  the 
cfaanoellors  sitting  in  the  court  of  chancery.  Lord  Somers  resembled  the  juris- 
diction over  infants  to  the  care  which  the  court  takes  with  respect  to  lunatics, 
and  sopposed  that  the  jurisdiction  devolved  on  the  crown  in  the  same  way. 
There  is  no  particular  law  upon  the  subject  The  law  merely  dedares,  that  the 
king  has  the  care  of  the  persons  who  are  of  insane  mind,  and  that  he  is  to  take 
care  of  their  property.  If  they  are  absolute  idiots,  the  property  devolves  to 
him  during  their  lives,  and  he  is  to  provide  only  for  their  maintenance.  If 
they  are  not  idiots,  but  persons  who  have  ludd  intervals,  then  the  king  is  to 
take  care  of  their  property,  to  take  care  of  their  persons,  to  take  care  of  their 
maintenance.    And  whatever  property  may  be  accumulated  in  the  meantime,  , 

he  is  a  trustee  of  it  for  the  benefit  of  those  who  may  be  entitled  at  their  death, 
or  to  them,  if  they  should  ever  recover.  With  respect  to  the  case  of  mfimts, 
can  there  be  a  stronger  proof  that  it  was  conceived  to  be  reserved  to  the  crown 
than  this: — ^that  the  city  of  London  claim,  as  an  immemorial  right,  and  a  right 
which  must  have  been  g^ranted  to  them  from  the  crown,  the  care  of  orphans, 
and  that  they  have  most  extraordinary  powers  for  that  purpose,  extending  to 
enable  the  court  of  orphans  to  commit  to  Newgate  a  person  who  disobeys  their 
order?  That  has  been  allowed  in  a  court  of  common  law;  and  it  is  founded 
upon  usage,  which  must  have  been  founded  originally  upon  a  grant  from  the 
crown  of  such  powers  to  the  oorporation  of  London.  I  thmk  there  can  be  no 
doubt,  therefore,  that  the  law  of  this  country  has  reserved  to  the  king  the  pre- 
rogative for  the  protection  of  infants,  to  be  executed  in  such  a  manner  as  the 
constitution  requires  him  to  execute  all  his  prerogatives." 

Properly  speaking,  a  ward  of  diancery  is  a  person  who  is  under  a  guardian 
appointed  by  the  court  of  chancery.    But,  wherever  a  suit  is  instituted  in  the 
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^■^^  '^^^^"^  cordingly,  in  seyeral  instances  fathers  have  been  restrained 
from  taking  their  children  abroad,  or  interfering  in  any 

tnanner  with  their  education. (a) [1] 

(a)  Ex  parte  Warner,  4  Bro.  C.  C.  101.     Creuze  v.  Ifimfer,  2  Cox,  242.    De 
Manneville  v.  De  Manneville,  10  Yes.  52. 


court  of  chancery,  relative  to  the  person  or  property  of  an  infant,  altliough  hd 
is  not  under  any  general  guardian  appointed  by  the  court,  he  is  treated  as  a 
ward  of  the  court,  and  as  being  under  its  especial  cognizance  and  protectSora. 

The  power  of  the  court  of  cliancery  to  appoint  a  guardian,  and  make  an  in- 
fant a  ward  of  the  court,  is  not,  it  seems,  limited  to  cases  where  the  in&nt  is 
domiciled  in  the  country,  and  actually  has  property  there;  but  reaches  cases 
where  the  infant  is  but  temporarily  in  the  country,  and  all  the  property  is  in  a 
foreign  country.  Thus  an  infant,  domiciled  in  Scotland,  and  having  a  guardian 
or  tutor  there,  and  being  in  England  solely  for  purposes  of  education,  has  been 
held  liable  to  be  made  a  ward  in  chancery  upon  a  bill  filed  in  England,  although 
the  whole  property  is  in  fact  in  Scotland,  and  under  the  power  of  the  guatdian 
or  tutor  there. 

In  all  cases,  where  an  infant  is  a  ward  of  chancery,  no  act  can  be  done, 
affecting  the  person,  or  property,  or  state  of  the  minor,  unless  under  the  ex* 
press  or  implied  direction  of  the  court  itself  Every  act  done  without  sadi  » 
direction,  is  treated  as  a  violation  of  the  authority  of  the  court;  and  the  offend- 
ing party  will  be  arrested  upon  proper  process,  for  the  contempt,  and  compelled 
to  submit  to  such  orders  and  such  punishment  by  imprisonment,  as  are  applied 
to  other  cases  of  contempt  Thus,  for  example,  it  is  a  contempt  of  the  court 
to  conceal  or  withdraw  the  person  of  the  infant  from  the  proper  custody ;  to 
disobey  the  orders  of  the  court  in  relation  to  the  maintenance  or  education  of 
the  infant;  or  to  marry  the  infant  without  the  proper  consent  or  approbation 
of  the  court  Of  the  latter,  more  wiU  be  presently  stated.  Indeed,  when 
once  the  court  of  chancery  has  thus  directly  or  indirectly  assumed  authority 
over  the  person  or  property  of  an  infant,  as  its  ward,  it  acts  throughout  with 
all  the  anxio\is  care  and  vigilance  of  a  parent;  and  it  allows  neither  the  gnar- 
dian,  nor  any  other  person,  to  do  any  act  injurious  to  the  rights  or  interests  of 
the  infant. 

Whatever  may  be  the  jurisdiction  of  chancery,  in  England,  over  infants,  in 
this  state  (Kentucky)  it  is  entirely  judicial  AUen  r.  AUen,  2  Litt  97.  It  is 
an  established  principle  of  equity,  that  if  one  intrude  upon  the  estate  of  an 
infant,  and  take  the  profits  thereof,  he  will  be  treated  as  a  guardian  and  held 
responsible  therefor  to  the  infant  in  a  suit  in  equity.  Goodhue  v.  BetrmoeU,  1 
Kice's  Eq.  Rep.  198. 

[1]  Where  the  wife  is  not  living  in  a  state  of  separation  from  her  husband, 
which  can  be  considered  as  illegal  and  immoral,  the  custody  of  an  infimt  of 
tender  age  will  be  given  to  the  mother,  wherever  it  appears  that  the  interest 
of  the  infant  demands  it;  so  held  in  the  case  of  an  infant  who  was  but  twenty- 
one  months  old.  The  People  v.  Mercein^  8  Paige,  47.  Where  no  sufficient  rea- 
sons  exist  for  depriving  the  mother  of  the  care  and  nurture  of  her  infant  diiM 
of  very  tender  years,  it  would  not  be  a  proper  exercise  of  judidal  discretion, 
to  take  the  child  from  the  custody  of  the  mother,  for  the  purpose  of  delivering 
it  to  the  father.  Ih.  The  father,  as  the  guardian  by  nature,  is  entitled  to  the 
direction  and  control  of  the  person  and  property  of  his  child,  until  it  attains 
tho  ago  of  two  !ty-onc  years,  subject  to  the  right  of  chancenr  under  some  cuv 
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An  injunction  will  be  granted  to  restrain  the  sailing  of  a  Special  injuno- 
ship.  [2]  This  wad  formerly  attempted  to  be  done  in  the 
great  case  of  the  East  Lviia  Company  v.  Sai^dys  ;{a)  but  Sailing  of  ehip. 
the  court  refused  to  make  the  order.  The  instances  of  it  in 
recent  times  are  frequent.(6)  In  a  case  which  has  been  be- 
fore alluded  to,  an  injunction  was  granted  on  the  application 
of  a  part  owner  of  an  unascertained  share,  to  restrain  the 
sailing  of  the  ship  till  his  share  was  ascertained,  and  the 
proper  security  settled.(c)  In  a  subsequent  case,  however, 
this  application  was  refused,  where  the  ship  was  intended  to  r^Q'^n 

sail  the  following  day,  and  it  *did  not  appear  that  there  '         -" 

were  any  circumstances  to  account  for  the  plaintiflF^s  delay.(<i) 

An  injunction  may  be  granted  on  the  application  of  a  Aasigneea 
plaintiff  in  a  bill  for  an  account  against  a  bankrupt,  to  re-  divW^  °* 
strain  the  assignees  from  making  a  dividend  till  the  account 
has  been  taken.(^)[l] 

(a)  2  Ch.  Ca.  165. 

(6)  Marasco  v.  Bolton,  2  Ves.  112. 

(c)  Holy  V.  Ooodaon,  2  Meriy.  77. 

[d)  CJiristie  v.  Oraig,  2  Meriv.  137. 
(c)  Atkinson  v,  Plummer,  1811. 


cumstancea,  to  place  the  child  under  the  pupilage  of  another.  Wood  v.  Woodf 
3  Ala.  Rep.  756. 

[2]  Though  the  court  of  admiralty  is  open  all  the  year  round  to  applications 
by  part-owners,  to  restrain  the  sailing  of  ships  without  their  consent,  the 
amount  of  the  re^)ective  shares  must  be  apparent ;  for  if  the  amount  of  them 
is  a  subject  of  dispute,  the  court  of  chancery  will  Interfere,  and,  by  injunction, 
restrain  the  saUing  of  the  ship  till  the  amount  of  the  share,  for  which  security 
is  to  be  given,  shall  be  ascertained,  which  will  probably  be  by  reference  to  the 
toaster.  But  this  application  to  the  court  of  chancery  must  be  made  as  expe- 
ditiously as  possible ;  and  in  a  case  where  the  ship  was  to  sail  the  day  after 
the  application  was  made,  and  the  delay  was  accounted  for,  an  injunction  was 
refiiaed. 

[1]  Under  the  bankrupt  act  of  congress  passed  in  1841,  the  general  assignee 
in  bankruptcy  became  vested  witli  the  rights  of  property  of  one  declared  a 
bankrupt,  indading  the  riglit  for  the  benefit  of  creditors  to  set  aside  all 
transactions  made  by  the  bankrupt  to  defhaud  his  creditors,  or  in  fraud  of  the 
bankrupt  law.  Williams  v.  Verwi««fe,  4  Sandf.  Ch.  Rep.  383.  A  sale  of  tlie 
bankrupt's  rights  of  property,  made  by  the  assignee  under  the  order  of  tlia 
court,  carried  to  the  purchaser  all  the  rights  of  action  which  the  assignee 
himself  could  exercise  hi  respect  to  such  property.    lb. 

The  assignee  takes  only  the  right  of  the  bankrupt,  subject  to  the  rights  nnd 
equities  of  third  persons,  except  in  cases  of  franl.  Winsor  v.  KcmliV,  (in 
bankruptcy)  3  Story's  Rep.  507,  515 ;  Parker  v.  Mujgridge^  (in  baiikruptcv) 
2  Story's  Rep.  346 ;  Ex  parte  NewlujUl^  (in  bankruptcy)  lb.  360.  Wliore  tlie 
asaigneo  seeks  to  recover  from  a  creditor  a  sura  of  money  paid  to  hini  br  a 
tidid  person,  for  the  debt  due  to  such  creditor  by  thd  bankrupt,  it  ought  to 
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Special  i^lmie*      An  injunction  was  granted  by  Lord  Thurlow,  without  any 

^^^  difficulty,  to  restrain  the  removal  of  timber  wrongfully  cut(a) 

Bemoval  of     An  order  tp  this  purpose  is  frequently  inserted  in  the  ordi- 

ftoiy  cat         Jiary  injunction  to  stay  waste,  where  the  defendant  appears 

to  have  already  committed  waste.  [2] 

(a)  Anon.  1  Yes*  juil  93. 

appear  that  the  creditor  knew  that  the  pa3rments  was  made  out  of  the  faaak* 
rupt's  funds  or  on  his  account,  so  as  to  extinguish  the  debt  Winsor  v.  KaM, 
(in  bankruptcy)  3  Story's  Rep.  507,  616. 

Where  an  individual  creditor  had  filed  his  bill  against  a  moneyed  oorpon* 
tion,  obtained  an  injunction  and  the  appointment  of  a  receiver,  and  th« 
receiver  had  taken  upon  himself  the  trust,  and  other  creditors  bad  filed  their 
claims :  Held,  that  the  creditor  who  had  filed  his  bill  obtained  the  injonctioD, 
and  the  appointment  of  a  receiver  was  not  entitled,  as  a  matter  of  ngbt 
(upon  being  paid  his  demand)  to  dissolve  the  injunction,  dismiss  his  bill,  and 
discharge  the  receiver.  Fay  v.  Erie  and  Kalamazoo  Bad  Road  Bank,  Harr. 
Ch.  Rep.  194.  Chancery  has  the  power,  in  such  case,  to  dissolve  the  injnno- 
tion,  dischance  the  receiver,  and  permit  the  party  to  dismiss  his  bill  when  it  is 
satisfied  that  the  interest  of  all  concerned,  will  be  best  subserved  by  permiUiog 
the  corporation  to  manage  its  own  concerns.    lb, 

[2]  This  court  will  not,  unless  under  very  special  drcamstances,  grant  in 
injunction,  where  waste  has  been  committed  by  a  tenant,  to  prevent  timber 
which  had  been  cut,  from  bemg  removed.  In  ordinary  cases,  the  court  inter- 
feres only  to  prevent  or  stay  fiiture  waste.  Watson  v.  Bwnterj  6  John.  Ch. 
Rep.  169. 

After  timber  is  cut,  it  ceases  to  be  part  of  the  realty,  and  is  converted  into 
|)er8onal  property,  and  trover  will  lie  for  it.  The  question  is,  whether  this 
court  ought  to  interfere  in  the  first  instance,  to  control  the  disposition  of  that 
personal  property ;  and  that,  too,  without  any  special  or  extraordinary  neoes- 
ttty  stated  for  such  interference. 

The  practice  of  granting  injunctions,  in  cases  of  waste,  is  to  prevent  or  staf 
the  future  commission  of  waste;  and  the  remedy  for  waste  already  committed 
is  merely  incidental  to  the  jurisdiction  in  the  other  case  assumed  to  prp*^^ 
multiplicity  of  suits,  and  to  save  the  party  the  necessity  of  resorting  to  trover 
at  law.  Thus,  in  the  case  of  Jesua  College  v.  Bloom,  (3  Atk.  262 ;  AmbL  5i) 
a  bill  was  filed  for  an  account  and  satisfaction  for  waste  in  cutting  downtree^ 
and  uo  injunction  was  prayed  for,  and  the  tenant's  estates  had  been  assigocu  an 
determined.  Lord  Hardwicke  held  that  the  bill  was  improper,  and  wouM  not 
lie  merely  for  satisfaction  for  timber  cut  down,  and  that  an  action  of  tro^ 
was  the  remedy.  Where  the  bill  was  for  an  injunction  to  prevent  wast^  «"« 
for  waste  already  committed,  the  court,  to  prevent  a  double  suit,  would  awtf* 
an  injunction  to  prevent  future  waste,  and  decree  an  account  and  satisfiwtion 
for  what  was  past.  The  ground  for  coming  into  chancery,  was  to  stay  if***^ 
and  not  for  satisfiaction  for  the  damages,  as  the  commission  of  waste  was  a 
tort,  and  the  remedy  lay  at  law.  But  to  prevent  multiplicity  of  so'^  y 
court,  on  bills  for  injunctions  to  stay  waste,  and  where  waste  had  aireafl/ 
been  committed,  would  make  a  complete  decree,  and  give  the  injurod  V^J 
eatis&ction  for  what  had  been  done,  and  not  put  him  to  another  action  at  • 
The  bill,  in  that  case,  was  consequently  dismissed.  In  tbe  subseqa^D^  oaM 
Bmith  V.  Cooke,  (3  Atk.  381,)  Lord  Hardwicke  obaerred  that  if  the  eO*^  ^ 
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An  injtmetion  has  also  been  granted  before  answer  to  re-  Spedai  injuno- 
strain  presentation  or  indaction  to  an  ecclesiastical  bene- 

InjuDction  to 

the  lessee  was  determined,  and  he  had  quit,  a  party  could  not  oome  into  equity  sentatioii  or 

merely  for  an  account  of  timber  cut  wroDgfully;  but  where  he  continued  in  induction. 

poaseasion,  and  in  a  condition  to  commit  more  waste,  the  party  might  oome 

into  equity  to  stay  future  waste,  and  also  be  entitled  to  an  account  for  the 

waste  committed.    So,  again,  in  the  case  of  Let  ▼.  AlsUm^  (1  Yesey,  jun.  78,) 

the  same  doctrine  was  declared  by  Lord  Thurlow.    A  bill  was  filed  by  a 

remainderman  in  fee  against  a  tenant  for  life^  for  an  account  of  timber  cut,  and 

for  an  injunction.    The  answer  admitted  the  cutting  of  the  timber  wrongfully, 

as  charged,  and  an  account  was  decreed.    It  was  observed,  that  the  plaintiff, 

on  the  discovery  by  the  answer,  might  have  resorted  to  trover  at  law,  but  he 

was  not  obliged  to  do  so,  and  might  have  an  account  under  the  admission  in 

the  answer.    The  chancellor  referred  to  the  case  of  Whitfield  v.  Betoitf  (2  P. 

Wras.  240,)  which  was  a  bill  for  an  injunction  to  stay  waste^  and  for  an 

account  of  timber  cut,  and  in  which  it  seemed  to  be  held  that  the  right  to  the 

timber  cut  might  be  pursued  in  chancery,  as  well  as  by  trover  at  law. 

The  same  doctrme  was  declared  by  Lord  Hardwicke  in  Garth  v.  OoUon, 
(1  Vesey,  528,)  and  that  the  decree  for  an  account  of  the  waste  already 
committed,  was  "an  incident"  to  the  injunction  to  stay  waste.  It  would 
seem,  then,  to  be  a  stretch  of  jurisdiction,  to  apply  the  injunction  to  this 
incidental  remedy,  and  to  stay  the  use  or  disposition  of  the  chattel.  This 
would  be  enlarging  the  substituted  remedy  in  this  court  much  beyond  the 
remedy  at  law ;  and  if  it  had  been  the  established  English  practice,  we  should 
not  have  been  without  the  most  clear  and  explicit  cases  in  proof  of  it  The 
recovery  in  this  court  is  not  the  timber  itself  in  specie,  but  damages  for  the 
value  of  it ;  and  why  should  the  personal  chattel  be  bound  by  injunction  in 
this  case  more  than  in  any  other  case  where  the  remedy  is  for  a  tort  sounding 
in  damages?  This  court  will  stay  the  commission  of  waste,  or  the  transfer  of 
negotiable  paper  in  certain  cases,  in  order  to  prevent  irreparable  mischief ;  but 
the  only  mischief  that  can  arise  in  the  present  case,  as  to  the  timber  already 
cut  and  drawn  to  the  mills  of  the  defendants,  is  the  possible  inability  of  the 
party  to  respond  in  damages.  That  is  a  danger  equally  applicable  to  all  other 
ordinary  demands,  and  it  is  not  an  impending  and  special  mischief,  which  will 
justify  this  extraordinary  preventive  remedy  by  injunction.  If  the  injunction 
could  be  ordinarily  applied  to  waste  already  committed,  I  apprehend  we 
should  very  rarely  hear  of  a  special  action  on  the  case  ui  the  nature  of  waste 
in  the  courts  of  common  law. 

In  the  case  of  the  Bishop  of  London  v.  Weftb^  (1  P.  Wms.  627,)  an  injunction 
was  called  for  against  a  leasee  for  years,  to  prevent  digging  the  ground  for 
brick,  as  it  was  destroying  the  field  and  carrying  away  the  soil.  The  lord 
chancellor  said,  "  Let  the  defendant  carry  o£f  the  bricJc  he  has  dug,  but  be 
enjoined  from  further  digging."  In  Packington'a  case^  (3  Atk.  213,)  the  bill 
stated  that  the  defendant  had  cut  down  a  great  number  of  trees^  and  had 
threatened  to  cut  down  and  destroy  them  all,  but  the  injunction  only  went  to 
restrain  him  "from  cutting  down  timber  trees  growing." 

The  only  case  I  have  met  with  applicable  to  tlie  very  point,  is  a  very  loose 
note  of  an  anonymous  case  of  1  Tesey,  jun.  93,  in  which  the  solicitor-general 
moved  for  an  order  to  prevent  the  removal  of  timber  wrongfully  cut  down. 
In  what  stage  of  the  cause,  or  upon  what  state  of  pleadings  and  proof^  this 
motion  was  made^  doea  not  appear.    Lord  Thuxiow  ie  said  to  have  observed 
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Special  injuno-  fice.(a)  Lord  Eldon  has  also  incidentally  observed,  that  he 
should  not  hesitate  to  interpose  by  an  injunction  and  the 
appointment  of  a  receiver,  in  a  case  where  it  was  clear  that 
a  party  had  obtained  an  estate  comprehendiDg  an  advowson 
by  fraud.(6)  So  where  an  advowson  is  the  subject  of  a  mort- 
gage, a  court  of  equity  would  probably  restrain  the  mort- 
gagee from  presenting,(c)  upon  the  same  principle  that  it 
compels  the  mortgagee  to  nominate  such  person  as  the  mort- 

r*3621  g^gor  shall  *appoint,(cZ)  and  if  the  suit  be  instituted  within 

the  statutable  period,(e)  will  disturb  the  presentation. 

Executor  If  an  exccutor  or  administrator  either  through  miscon- 

'  duct,(/)  or  insolvency,(^)or  bankruptcy,(A)  are  bringing  the 

(a)  Potter  v.  Cfiapmun^  1  Dick.  146,  Amb.  98. 

(b)  16  Vcs.  70.     Vide  also  2  Dick.  442. 

(c)  The  author  has  not  found  an  ins  tanco  in  which  this  lias  actually  beca 
done;  it  is  stated,  2  Vern.  401,  to  have  been  done  in  Jory  v.  Cox,  but  this,  as 
appears  from  Mr.  Finch's  extract  from  the  register's  book,  is  a  mistake.  Prea 
Chan.  71. 

(d)  Amhurst  v.  DowUngj  2  Vern.  401,  Attorney-general  v.  Heskeih,  ib.  649. 
Jory  V.  Cox,  Prea  Chan.  71.  ChUy  v.  SeWy,  Com.  Rep.  343.  1  Stra.  403. 
Croft  y.  Powell,  Com.  Hep.  009.  Mackensie  y.  Rvbinaon,  3  Atk.  659.  OMins 
V.  Creeds  2  Scb.  A;  LeC  218.  The  case  otDyer  v.  Lord  Graven,  3  Dick.  662,  is 
probably  misreported.  "Whether  it  would  be  otherwise  where  the  mortgage- 
deed  contains  an  express  stipulation,  that  the  mortgagee  should  present  upon 
avoidance,  is  doubtful.  Lord  King  is  reported  in  Gardiner  v.  GriJUhs,  to  have 
inclined  to  the  opinion  that  the  mortgagee  might  in  such  a  case,  present ;  but 
the  decision  both  in  chancery  and  afterwards  in  the  house  of  lords  (at  least 
according  to  Peero  Wilhams,  as  the  author  has  not  been  able  to  find  any  re- 
port of  the  case  in  the  house  of  lords,)  was  founded  on  the  circumstance  of  the 
bill  liaving  been  brought  seven  months  after  institution.  Lord  Hardwicke,  in 
Mackensie  v.  Robinson,  seemed  to  be  of  opinion,  that  such  a  covenant  would  bo 
void,  as  being  a  stipulation  for  something  more  than  principal  and  interests 

(c)  Gardiner  v.  Griffiths,  2  P.  W.  404.  B)teler  v.  AJUngton,  3  Atk.  468.  Vide 
also.  Mutter  v.  Chanvel,  1  Meriv.  475. 

(/)  Cidler  V.  Smith,  Harrison's  Ch.  Pr.  543.  Rogers  v.  Rogers^  1  Anst  174. 
Middkton  v.  DodsweU,  13  Ves.  266.     JIarrison  v.  Coekerdl,  3  Meriv.  1. 

(g)  Scott  V.  Becher,  4  Price,  346.     Mansfield  v.  Shaw,  3  Mad.  Rep.  100. 

{h)  Gladdon  v.  Stoneman,  1  Mad.  Rep.  143,  n. 

"  I  have  no  doubt  about  the  interference  of  this  court  to  prevent  waste.  The 
only  difficulty  I  have  is,  as  to  what  shall  be  done  with  the  timber  cut  Trover 
might  be  brought  for  it ;  but,  as  the  register  says  many  orders  of  this  kind 
have  been  made,  take  the  order." 

Such  a  case  is  not  sufficient  authority  to  extend  the  injunction  to  the  Umber 
already  cut  There  must  be  a  very  special  case  made  out  to  authorise  me  to 
go  so  far,  and  such  cases  may  be  supposed.  A  lease,  for  instance,  may  have 
been  fraudulently  procured  by  an  insolvent  person,  for  the  very  purpose  of 
plundering  the  timber  under  the  shelter  of  it  PerhapSi  in  that  and  like  cases, 
where  the  mischief  would  be  irreparable,  it  might  be  necessary  to  inteiiere  in 
this  extraordinary  way,  and  prevent  the  removal  of  the  timber. 
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property  of  the  deceased  in  danger,  an  injunction  will  be  |o^    »nJ«no* 
granted  to  restrain  them  irom  getting  in  the  assets,  and  a 
receiver  will  be  appointed.  [1]    This  is  a  motion  which  is  fre- 

[1]  Courts  of  equity  exercise  a  salutary  jurisdiction  over  executors  and  ad- 
ministrators. Tliey  will  restrain  an  insolvent  or  bankrupt  executor  or  ad- 
ministrator from  intermeddling  in  the  estate,  and  will  appoint  a  receiver.  BtU 
V.  JfOb,  1  Show.  293.  Utteraon  v.  ifatr,  2  Ves.  jun.  96.  ScoU  v.  Beecher,  4 
Price,  446.  And  they  will  restrain  the  assignees  of  a  bankrupt  executor  from 
paying  over  the  fUnd  to  hun.  Ex  parte  EUis^  1  Atk.  101 ;  Fonb.  Eq.  B.  4  pt  2. 
Where  the  bill  charges  an  executor  or  trustee  wiUi  abusing  his  trust,  Ac. 
an  injunction  will  not  be  awarded  in  the  first  instance,  but  a  receiver  may  be 
appointed.    Boyd  v.  Murray^  3  John.  Oh.  Rep.  48. 

The  appointment  of  a  receiver  is  quite  a  distinct  question  from  that  of  an  in- 
junction. The  cases  cited  principally  relate  to  a  receiver  under  such  circum- 
stances. A  receiver  can  act.  He  is  a  substituted  trustee.  But  after  injunction 
no  person  can  act,  and  what  are  to  become  of  the  rights  of  other  legatees,  and 
of  debtors  and  creditors?  They  cannot  demand,  or  receive,  or  pay,  for  there 
is  no  representative  of  the  estate.  The  power  of  the  executor  is  wholly  sus- 
pended. Such  an  extraordinary  measure  as  an  injunction,  in  the  first 
instance,  going  to  the  whole  power  of  the  executor,  seems  not  to  be  conform- 
able to  precedents,  and  might  be  very  injurious. 

Where  an  executor,  or  other  trustee,  mismanages  the  estate  confided  to  his 
oaro,  or  puts  the  assets  in  jeopardy,  by  his  actual  or  unpending  insolvency, 
tliis  court  will  restrain  him  from  all  further  intermeddluig  with  tJie  estate,  and 
compel  him  to  restore  the  funds  in  his  hands.  An  executor,  on  a  bill  filed 
against  him  by  his  co-executors,  was  restrained  from  all  further  interference 
in  the  management  of  tlie  estate,  and  decreed  to  restore  to  the  plaintifls  a 
bond  and  note  of  the  estate,  in  his  possession,  but  not  to  account  for  money 
he  had  received  on  the  bond,  or  to  pay  tlie  costs  of  the  suit.  Elmendorf  v. 
Lansing^  4  John.  Ch.  Bep.  562. 

It  is  a  settled  principle  of  this  court,  that  an  executor,  or  other  trustee,  who 
manages  or  puts  the  assets  in  jeopardy,  by  his  insolvency,  either  existing  or 
impending,  should  be  prevented  from  further  interfering  with  the  estate,  and 
that  the  funds  should  be  withdrawn  from  his  hands.  The  authorities  to  this 
point  are  sufficiently  numerous.  Hous  v.  A^otte,  2  Vem.  249.  Batten  v. 
Eamley,  2  P.,  Wms.  163 ;  and  vide  3  P.  Wms.  334.  S.  P.,  Carth.  458.  Taylvr 
V.  AUen,  2  Atk.  213.  Utterspn  v.  Jtfatr,  4  Bro.  277.  2  Ves.  jun.  95.  Lakev. 
De  Lambert^  4  Yesey,  692.    Middleton  v  DodsweU^  13  Yesey,  266. 

In  the  state  of  New  York,  previous  to  the  Revised  Statutes,  the  surrogate 
was  obliged  to  grant  letters  testamentary  to  the  executor  named  by  the 
testator,  although  he  was  known  to  be  insolvent.  The  King  v.  Sir  Richard 
l!aine»f  Carthew,  457.  But  where  the  executor  became  insolvent  after  the 
making  of  the  will,  although  the  creditors  and  legatees  of  the  testator  could 
obtain  no  relief  in  the  ecclesiastical  court,  tlie  court  of  chancery  sometimes  in- 
terfered to  protect  the  estate  from  waste,  or  loss,  by  such  insolvency.  Utter- 
son  V.  Mair^  4  Bro.  C.  C.  270.  2  Yesey,  jun.  95,  S.  C.  But  poverty  alone,  if 
known  to  the  testator,  was  not  of  itself  sufficient  to  authorize  the  court  of 
chancery  to  take  the  administration  out  of  the  hands  of  the  executor  selected 
by  him.     Eovcard  v.  Papera,  1  Mad.  Rep.  142. 

The  Revised  Statutes,  however,  have  introduced  a  new  principle  into  our 
testamentary  law.    Any  person  interested  in  the  estate  of  the  testator  may 
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special  iijnno  quently  ^granted  before  answer.  Upon  this  principle,  where 
a  feme  covert  was  executrix,  and  her  husband  was  in  the 
West  Indies,  she  was  restrained  from  getting  in  the  assets, 
and  a  receiver  was  appointed,  because,  as  the  husband  was 
out  of  the  jurisdiction,  if  she  had  wasted  the  assests  the 
{)laintiff  would  have  had  no  remedy.(a)    But  the  circum- 

(a)  Thyhr  7.  AUen,  1  Atk.  213. 

now  object  to  the  granting  letters  testamentaiy  to  the  executor  named  in  the 
will,  on  the  ground  that  his  circumstances  are  such  as  not  to  afford  adequate 
security  to  the  creditors,  legatees,  ftc  for  the  due  administration  of  the  estate. 
And  if  the  surrogate  is  satisfied  of  the  validity  of  the  objection,  he  may  require 
security  as  in  cases  of  intestacy.  Where  the  executor  is  a  non-resident  of  the 
state,  he  must  also  give  the  like  security.  2  B.  S.  70,  §  6,  7.  Under  these 
provisions  of  the  Revised  Statutes,  it  is  not  material  to  enquire  whether  the 
testator  was  aware  of  the  want  of  responsibility  in  the  executor  at  the  time  of 
making  the  will.  For  if  the  testator  has  been  so  improvident  as  to  commit  the 
administration  of  his  estate  to  one  whose  circumstances  are  such  as  not  to 
afford  adequate  security  for  the  faithful  discharge  of  his  trust,  the  court  must 
interfere  for  the  protection  of  the  estate  against  the  effects  of  such  improvi- 
dence. 

It  ought  not  to  be  required;  merely  because  the  executor  does  not  own 
property  to  the  full  value  of  the  estate  ;  and  the  petition  should  be  dismissed, 
where  there  is  no  ground  for  supposing  that  the  trust  fund  is  in  danger  from 
the  improvidence  or  pecuniary  irresponsibility  of  the  executor.  MandeviBe  v. 
MandeviUe^  8  Paige,  475.  A  petition  seeking  security  from  an  executor,  is  in- 
sufficient if  it  merely  allege  irresponsibility,  kc  in  the  words  of  the  statute^ 
upon  information  and  belief  (2  R.  8.  136,  §19 ;)  it  should  set  fortli  particulars 
as  to  the  situation  and  value  of  the  estate,  and  the  pecuniary  drcumstancea  of 
the  executor,  so  as  to  make  b  prima  facie  case  of  doubt  whetlier  the  estate  is 
safe  in  his  hands.  Colegrove  v.  Borion,  11  Paige,  261.  The  executor  must 
have  an  opportunity  to  deny  the  allegations  of  tho  petition  upon  oath ;  and  if 
he  do  so,  the  burden  of  proving  facts  not  admitted,  rests  upon  the  petitioner. 
lb.  An  executor  became  insolvent,  so  that  bis  debts  exceeded  the  value  of 
his  property,  leaving  nothing  but  a  contingent  interest  of  his  wife  in  the  pro- 
ceeds of  the  real  estate  of  the  testator,  and  to  secure  to  herself  tho  exclusive 
benefit  of  which  she  had  brought  suit ;  held,  a  proper  case  to  require  security. 
Sohnes  v.  Cock^  2  Barb.  Ch.  426.  The  statute  has  not  fixed  tho  amount  in 
such  cases,  except  that  it  cannot  be  leas  than  twioe  the  amount  of  the  personal 
estate ;  and  where  the  proceeds  of  real  estate  may  come  to  his  hands,  for  the 
benefit  of  others,  under  his  trust,  the  security  sliould  be  for  double  their 
amount,  uuless  they  are  very  large,  in  which  case,  security  to  a  limited  amount 
beyond  their  amount  should  be  deemed  sufficient  lb.  The  bond  must  be 
taken  in  the  name  of  the  people ;  and  conditioned  that  the  executor  shall 
faithfully  execute  the  trust  reposed  in  him,  as  such,  and  obey  all  orders  of  tiie 
surrogate  touching  the  administration  of  the  estate  committed  to  him.    lb. 

The  costs  of  the  application,  if  granted,  should,  as  a  general  rule,  be  cfaaiiged 
on  the  fond.    lb. 
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Stance  that  an  executor  is  poor  and  in  mean  circumstances,  Special  injunc- 
is  not  a  suflScient  ground  for  this  application.(a)[l] 

There  is  an  early  case  before  Lord  Clarendon,  in  which  it  injunctions 
appears  that  an  injunction  was  granted  to  restrain  the  debt-  ^^°^bt!° 
ors  to  a  testator's  estate  from  paying  any  money  to  a  pre-  ??  **^  ^^,  ^ 
tended  executor,  until  his  title  to  the  executorship  had  been  a  pretended 
settled  by  the  spiritual  court.(i)    This  determination,  how-  ®^®<^^*^'- 
ever,  *(unless  there  were  more  circumstances  than  those  r*3541 

which  appear  upon  the  report,)  is  contrary  to  modem  prac- 
tice. As  it  is  perfectly  established  that  a  debtor  to  the  es- 
tate cannot  be  made  party  to  a  bill  by  a  creditor,  or  legatee, 
unless  he  is  colluding  with  the  executor,  or  sonie  case  of 
fraud  or  insolvency  be  proved  against  the  executor.(c) 

Courts  of  equity  assume  a  concurrent  jurisdiction  with  Preaervation 
the  ecclesiastical  courts  in  the  preservation  of  property,  pen-  pendmJte  uu, 
dente  lite^  and  will  accordingly  restrain  parties  from  receiving 
the  property  of  the  deceased  and  appoint  a  receiver.(d)   This 
seems  in  the  earlier  cases  to  have  been  done  with  little  diffi- 
culty ;(e)  but  as  it  was  afterwards  determined  in  the  great 

(a)  HathomthtDaite  v,  Bussel,  2  Atk.  126.  Anon.  12  Vcs.  4.  Howard  v.  Po- 
pera,  1  Mad.  Rep.  142. 

(b)  ShnaUpiece  y.  AnguisJij  I  Gb.  Ga.  75. 

(c)  Newland  v.  Ohampion,  1  Ves.  105.  Beckford  v.  Dorrington^  cit  6  Ves. 
749.  FranMyn  v.  Feme,  Banard  Ch.  Rep.  30.  Elmslie  v.  M^AtUay,  3  Bro.  C. 
C.  624,  Uttersony.  Mair,  4  Bro.  C.  C.  270.  2  Yes.  jun.  95.  Botoser  v.  Hughes, 
1  Anst  101.  Doran  v.  Simpson,  4  Ves.  651.  froxLghkm  v.  Birikes,  6  Vesey, 
572.  AUager  Y.*Eowky,  ib.  749.  Benfleld  r.  Solomona,  9  Vesey,  77.  Saxton 
r.  Davis,  18  Yes.  72,  1  Rose,  70.  Burroughs  v.  Elton,  11  Yes.  29.  Jhdk  v. 
HifukUich,  1  Y.  ft  B.  248. 

(d)  The  leading  case  upon  this  subject,  is  a  detennination  in  the  great  cause 
of  JPowis  V.  Andrews,  cit  1  Atk.  286.  Reported  upon  an  appeal  from  an  order, 
OTermling  a  demurrer.  2  Bro.  P.  C.  ed.  TomL  504.  Vide  also  Morgan  v. 
Harris,  2  Bro.  f.  0.  121.      Brmvn  v.  Duddridge,  cit  ib, 

(tf)  WrigTU  v.  Black,  1  Yem.  106.  Bulunch  CoUege  v.  Johnson,  2  Yem.  49. 
There  are  also  two  precedents  in  the  time  of  Lord  King,  in  one  of  which  it  is 
stated,  that  Lord  Harcourt  had  frequently  made  these  orders  merely  on  certi- 
ficate of  bill  filed.  MoUntaux  v.  Bird,  Mose.  235.  ViUers  r.  Lady  Osbom,  ib. 
308.    They  are  both  anterior  to  Walker  v.  Woolaston. 

[1]  Where  the  bill  charges  an  executor  or  trustee  with  an  abuse  of  trust 
an  i^janctioa  will  not  be  awarded  in  the  first  instance,  but  a  receiver  may  be 
appointed.  Boyd  v.  Murray,  3  Johns.  Gh.  Rep.  48.  Vide  also,  i^epott  v.  Mosest 
ib.  349.  Ebnendorf  r.  Lansing,  4.  Johns.  Oh.  Rep.  662.  In  the  last  case  an 
executor,  on  a  bill  filed  against  him  by  his  co-executors,  was  restrained  from 
all  ftirther  interference  in  the  management  of  the  estate,  and  directed  to  restore 
to  plaintiffs  a  bond  and  note  in  his  possession ;  but  not  to  account  for  money 
reoeiyed  on  the  bond,  or  to  pay  the  costs  of  the  suit 
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Special  ii^iiiifi-  case  of  Walker  v.  Woohston,  upon  a  writ  of  error  from  the 
common  pleas,  that  an  administrator  pendenie   lite  might 

[*865]  maintain  actions  at  law,(a)  a  doubt  arose  ^whether  a  court 

of  equity  entertain  a  suit  for  the  preservation  of  the  property, 
until  the  litigation  in  the  ecclesiastical  court  had  been  deter- 
mined. Accordingly  Lord  Hardwicke,  in  one  case,(&)  which 
was  afterwards  followed  by  Lord  Erskine,(c)  refused  to  in- 
terfere by  the  appointment  of  a  receiver.  It  appears,  how- 
ever, that  Lord  Hardwicke  himself  had  repeatedly  recog- 
nized the  existence  of  this  jurisdiction,(cQ  and  tKat  Lord  El- 
don  had  considered  the  application  as  almost  of  course.(e) 
The  doctrine,  however,  in  consequence  of  this  determination 
of  Lord  Erskine,  received  great  consideration  in  several 
cases  before  Lord  Eldon  and  Sir  T.  Plumer,  by  which  it  is  now 
unquestionably  settled,  that  a  court  of  equity  has  the  juris- 
diction to  grant  an  injunction  and  receiver,  while  a  suit  is 
depending  in  the  ecclesiastical  court,  although  an  adminis- 
tration, pendente  Kfe,  might  be  there  obtained.(/) 

This  application  will  only  be  granted  where  a  suit  is  ac- 
tually depending  in  the  ecclesiastical  court,  in  the  result  of 
which  the  plaintiff  is  interested.(y)[l] 

(a)  2  P.  W.  576.  Tide  also,  Wm  y.  RicJi,  2  Aik.  285.  GaUivan  ▼.  Epom, 
1  Ba.  So  Be.  191. 

(b)  KnigM  y.  Dvplems,  1  Vee.  324. 

(c)  RichardB  v.  Chavt^  12  Tea.  462. 

(d)  Pkippa  Y.  Steward,  I  *Atk.  285.  TbyJor  y.  AUm,  2  Atk.  213.  Jfim^ 
mery  y.  Olark,  ib.  3*79.  SmUh  y.  AykweO,  3  Atk.  666.  BanuHey  t.  BwU,  1 
Ves.  290. 

(e)  King  y.  King,  6  Ves.  1T2.  WaOeer  v.  Walker,  2  V.  A  B.  91,  n.  Uddea 
y.  LiddeU,  dt  12  Ves.  464. 

(/)  Atkinson  y.  Senshaw,  2  V.  &  B.  85.    BaU  y.  Oliver,  ib.  96,  v«fe  slso  Jtf- 
munds  y.  Bird,  1  V.  A  B.  642. 
{g)  Jones  y.  Jones,  3  Meriy.  111. 

[1]  A  receiyer  is  an  indiiferent  person,  between  the  parties,  i^pointed  l^ 
the  court  to  reoeiye  the  rents^  issues  and  profits  of  land^  or  other  thing  in 
question,  in  this  court,  pending  the  suit^  where  it  does  not  seem  reasonable  to 
the  court  that  either  part7  should  do  it:  or  when  a  par^  is  incompetent  to  do 
so»  as  in  the  case  of  an  infant  He  is  to  account  for  such  receipt  when  the 
court  shall  require  him,  and,  to  secure  his  doing  so,  he  is  oommonly  ordered  to 
enter  into  a  recognizaace,Vith  sureties.  Prac  Beg.  356,  356 ;  2  Harr.  (ed 
NewL)  499. 

The  ai^intment  of  a  receiyer  is  a  matter  resting  in  the  discrotion  of  the  court, 
(Skip  y.  Banoood,  3  Atk.  564 ;)  and  the  receiyer,  when  appointed,  is  treated 
as  yirtually  an  officer  and  representatiye  of  the  court,  and  subject  to  its  orders. 
Angd  y.  Smiik,  9  Yes.  338,  [Sumner's  ed.  notes.]  Lord  Hardwicke  coDaider> 
ed  this  power  of  appointment  to  be  of  great  importance  Mid  most  benefifiial 
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We  may  here  notice  a  practice,  in  a  great  measure  con-  Special  u^uno- 
nected  with  the  preceding  and  the  subsequent  heads,  and 

In  what  cases 
a  rocoivBF  has 
tendency,  and  said — "  It  is  a  discretionary  power  exercised  by  the  court,  with  y^^^  granted 

as  great  utility  to  the  subject  as  any  authority  which  belongs  to  it;  and  is  pro-  of  real  estates. 

visional  only  for  the  more  speedy  getting  in  of  a  party's  estate,  {Skip  v.  HaV' 

woodf  3  Atk.  564,)  and  securing  it  for  tlie  benefit  of  such  persons  who  shall 

appear  to  be  entitled,  and  does  not  at  all  affect  the  right" 

The  most  ordinary  cases  in  which  receivers  are  granted  by  the  court,  are 
thotie  in  which  the  suit  arises  out  of  the  claims  by  parties  having  equitable  in- 
terests in  tlie  subject ;  in  such  cases  the  court  will  appoint  a  receiver,  for  the 
purpose  of  protecting  the  property  till  the  question  between  the  parties  shall 
have  been  determined.  And,  in  general,  it  may  be  taken  as  a  rule,  that  where 
the  legal  estate  is  vested  in  an  individual  cUiming  an  interest  paramount  to 
that  of  the  litigant  parties,  so  that  the  litigant  parties  can  only  have  equitable 
interest,  the  court  will  grant  a  receiver,  although,  in  doing  so^  it  will  always 
take  care  not  to  interfere  with  the  rights  of  the  party  having  the  prior  estate : 
therefore  where  a  man  has  an  equitable  mortgage,  "  that  is,  if  there  is  a  prior 
mortgagee,  then,  if  the  prior  mortgagee  is  not  in  possession,  the  other  may  have 
a  receiver,  witliout  prejudice  to  his  taking  possession."  1  J.  ft  W.  648.  In 
Bemey  v.  Sewtil,  (I  J.  ft  W.  649,)  Lord  Eldon  says,  "  I  remember  a  case, 
where  it  was  much  discussed  whether  the  court  would  appoint  a  receiver, 
where  it  appeared  by  the  bill  that  there  was  a  prior  mortgagee  who  was  not 
in  possession :  1  have  a  note  of  that  case ;  there  Lord  Thurlow  made  the  ap- 
pointment, without  prejudice  to  the  first  mortgagee  uking  possession,  and  that 
was  afterwards  followed  by  Lord  Kenyon."  Phippa  v.  The  BiaJiop  of  Bath  A 
WeOs^  2  Dick.  608. 

Tiie  same  principle  is  applied  to  other  equitable  creditors,  (Ourling  v.  Marquis 
of  Toumshendi)  and  indeed  to  all  other  persons  having  mere  equitable  estates. 
The  rule,  without  respect  to  equitable  creditors,  is  thus  laid  down  by  Lord 
Eldon,  in  Davis  v.  The  Duke  of  Marlborough,  (2  Swanst  108,  137,)—*' The 
rule,  I  take  to  be,  that  the  court  will,  on  motion,  appoint  a  receiver  for  an 
equitable  creditor,  or  a  person  having  an  equitable  estate,  without  prejudice 
to  persons  who  have  prior  legal  estates;  in  this  sense,  without  prejudice  to 
persons  having  prior  legal  estates,  that  it  will  not  prevent  their  proceeding  to 
obtain  possession,  if  they  think  proper,  {Dalnuar  v.  Dashtoood,  2  Cox,  382 ;) 
and  with  regard  to  persons  having  prior  equitable  estates,  the  court  takes  care, 
in  appointing  a  receiver,  not  to  disturb  prior  equities ;  and,  for  that  purpose, 
directs  uiquiries,  to  determine  priorities  among  equitable  incumbrancers,  per^ 
mitting  legal  creditors  to  act  as  against  the  estates  at  law,  and  settling  the  pri- 
orities of  equitable  incumbrancers.  Provided  it  is  satisfied,  in  that  stage  of 
tho  cause,  that  the  relief  prayed  by  the  bill  will  be  given  when  the  decree  is 
pronounced,  the  court  will  not  expose  parties  claiming  that  relief  to  the  dan- 
ger of  losing  the  rents,  by  not  appointing  a  receiver  of  an  estate,  on  which  it 
is  admitted  that  they  cannot  enter."  And  here  it  may  be  remarked,  that  al- 
though, where  there  is  a  prior  mortgagee  in  existence  having  the  legal  estate, 
the  court  will  not,  by  the  appointment  of  a  receiver,  deprive  him  of  his  right 
to  possession,  the  court  will  not  permit  him  to  object  to  the  appointment  of  a 
receiver  by  any  act  short  of  a  personal  assertion  of  his  legal  right,  and  takmg 
possession  himself.  SOoer  v.  The  Bishop  of  Norwich^  3  Swanst.  112,  n.  116. 
And  if,  after  a  receiver  has  been  appointed,  he  does  not  think  proper  to  avail 
himself  of  his  legal  righti  (which  he  may  do  by  applying  to  be  examined  j)r0 
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Special  mjuno-  which  has  of  late  been  frequently  adopted,  viz.  the  appoint- 
ment, upon  motion,  of  a  receiver  of  the  rents  and  profits  of 
real  estate. 

interesse  8w>,)  he  will  not  be  permitted  to  have  the  benefit  of  the  reoMver, 
(Anon.  6  Veg.  28T,) — the  appointment  of  a  receiver  being  for  the  benefit  of  in- 
cumbrancers, so  far,  only,  aa  expressed  to  be  for  their  benefit^  and  as  they 
choose  to  avail  themselves  of  it.     Greslcy  v.  Adderley^  1  Swanst  679. 

It  may  be  mentioned  here,  that  the  court  wiU  grant  a  receiver  at  the  in- 
stance of  a  second  incumbrancer,  in  all  caaes  in  which  the  first  incumbrancer 
is  not  in  possession  of  the  property,  and  that  the  circumstance  of  the  party 
creating  the  incumbrance  being  abroad,  and  refusing  to  appear  to  the  suit,  will 
not  deprive  the  mortgagee  of  his  right  to  possession.  Tanfield  v.  Irrine,  2 
Russ.  149.  In  Holmes  v.  BeU,  (2  Beav.  298,)  however,  TiOrd  Langdale,  M.  R, 
appears  to  have  entertained  some  doubt  as  to  his  power  to  appomt  a  receiver, 
where  one  of  two  mortgagees,  who  were  tenants  in  common,  was  abroad,  at 
least  so  far  as  regarded  tho  moiety  of  the  absent  party,  although  he  thought 
the  objection  removed  by  the  curcumstance  of  the  mortgagee,  who  was  in 
England,  being  in  the  possession  of  the  whole  estate.  His  lordship's  diffiealty 
appears  to  have  arisen  from  Browne  v.  Bbunt^  (2  R.  &  M.  83,)  in  which  the 
master  of  the  rolls,  Sir  J.  Leach,  refused  to  appoint  a  receiver  in  the  absence 
of  the  owner  of  the  estate ;  but  it  is  to  be  observed,  that  the  determmation,  in 
that  case,  was  not  come  to  upon  an  interlocutory  application,  but  upon  the 
hearing  of  tlie  cause ;  on  which  occasion,  it  having  been  concluded  that  the 
court  could  not  proceed  to  make  a  decree  in  tlie  absence  of  the  party  benefi- 
cially interested,  it  was  urged  that,  although  it  could  not  grant  the  relief 
prayed,  it  would  go  the  length  of  appointing  a  receiver. 

It  may  be  mentioned  here,  that,  in  a  recent  case,  the  vice-chancellor  of  Eng- 
land appears  to  have  granted  a  receiver  against  a  defendant  who  was  out  of 
the  jurisdiction  of  the  court  Gibhins  v.  Mainwaring,  9  Sim.  T7.  And  that 
in  Pitcher  v.  HeUiar^  (2  Dick.  580,)  a  receiver  was  appointed  upon  affidavit 
that  the  defendant  had  absconded  to  avoid  being  served  with  a  subpoena 

But  although  the  court  will,  in  general,  grant  a  receiver  at  the  mstance  of  a 
party  having  an  equitable  estate,  when  the  individual  having  a  prior  legal  es- 
tate is  not  in  possession,  it  will  not,  unless  under  very  particular  circumstances, 
appoint  one  where  the  party  having  the  legal  estate  is  in  actual  poaseasion  of 
the  property.  Thus,  although  a  second  mortgagee  may  have  a  receiver,  where 
the  first  ij  not  in  possession,  yet  if  the  first  mortgagee  is  in  actual  possession 
of  the  estate,  a  receiver  will  not  be  appointed  unless  indeed  it  is  shown  that 
the  first  mortgagee  has  been  paid  off,  in  which  case  a  receiver  may  be  appoin^ 
cd  on  the  application  of  a  subsequent  incumbrancer.  QuarreU  v.  jBsc^W  15 
Ves.  377. 

It  is  to  be  understood,  that,  in  order  to  defeat  an  equitable  mortgagee  of  b'ts 
light  to  a  receiver,  the  possession  of  the  party  must  be  such  a  possession  as 
invests  him  with  a  title  to  receive  the  rents  and  profits ;  a  mere  possession  as 
tenant  will  not  be  sufficient;  and  where  one  of  the  defendants,  who  was  in 
the  occupation  of  part  of  the  estate  as  tenant,  and  had  purchased  of  the  plain- 
tiff a  part  of  his  mortgage,  tho  interest  of  which  was  about  equal  to  the  rent 
of  his  occupation,  the  court  of  exchequer  held  that  he  could  not  unite  his  two 
characters  of  mortgagee  and  tenant,  and  that  his  possession,  being  a  tenant, 
could  not  be  set  up  against  the  other  mortgagee.  ArckdMoon  v.  Bowei^  3 
Aiist762. 
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*Tbe  ordinary  case  in  which  this  application  is  granted,  Special  injunc- 
18  that  alluded  to  by  Lord  Eldon  in  the  late  case  of  Davis  v.    °°^" 

Upon  an  equi- 

And  here  it  may  be  remarked,  that  as  between  mortgagees  in  possession  t*We  demand, 
and  persons  haying  subsequent  interests,  the  court  will  not  appoint  a  receiver 
against  a  mortgagee's  own  oath  that  something  is  due  to  him,  (Rowe  y.  Woodj 
2  J.  ft  W.  563,)  unless  the  party  making  the  application  will  offer  to  pay  him 
off,  according  to  his  demand,  as  he  states  It  himself;  in  which  case,  if  the  party 
will  bring  the  mortgagee's  own  confession,  tiiat  he  has  been  paid  off,  or  that 
be  has  refused  to  accept  what  is  due  to  him,  the  receiver  will  be  appointed. 
Bemey  v.  SeweH  1  J.  &  W.  746. 

For  this  purpose  the  court  will  require  the  mortgagee  to  state  upon  his  oath 
what  he  believes  to  be  due ;  and  in  taking  the  possession  fh>m  him  upon  pay- 
ment of  what  he  swears  to  be  due,  it  will  make  him  give  security  to  refund,  if 
it  shall  appear,  upon  the  account,  that  so  much  is  not  due ;  and  where  he  will 
not  swear  that  anything  is  due,  the  court  will  appoint  a  receiver.  Chambers 
Y.  Gddwin,  dted  13  Ves.  377. 

It  is  to  be  observed,  that  the  dishiclination  of  the  court  to  appoint  a  receiver, 
where  the  property  is  in  possession  of  a  party  having  the  legal  estate,  is  felt  in 
those  cases  only  in  which  the  estate  of  the  party  in  possession  in  prior  to  that 
of  the  parties  to  the  litigation ;  whero  the  right  to  the  possession  is  the  sub- 
ject of  dispute,  and  the  plaintiff  having  an  eqaitable  interest  claims  the  legal 
estate  from  the  defendant  in  possession,  there  the  court  will,  if  it  sees  clearly  ^ 
that  the  plaintiff  has  tho  right,  and  that  the  ultimate  decrees  will  be  In  his 
favor,  appoint  a  receiver  pending  the  suit 

This  was  done  in  Metcalfe  v.  Puh^ertoftj  (1  V.  ft  B.)  at  the  instance  of  a  pur- 
chaser pendente  Ute,  the  court  being  satisfied  that  the  contract  was  one  which 
it  could  enforce. 

So,  also,  where  the  defendant,  on  an  advance  of  money  by  the  plaintiff, 
agreed  to  execute  a  mortgage  of  certain  lands,  but  did  not  perform  the  agree- 
ment, and  there  was  an  arrear  of  interest  due  on  the  money  advanced,  upon 
which  the  plaintiff  filed  a  bill  for  a  specific  performance.  Sir  J.  Leach,  Y.  C, 
appointed  a  receiver.     Shakel  v.  Duke  ofMar1boro\  4  Mad.  463. 

In  like  manner,  where  a  tenant  in  tail  in  remainder,  upon  an  advance  of 
money  to  him  by  the  plaintiff,  had  agreed  to  re-pay  it  after  tho  death  and  fail- 
ure of  issue  of  his  brother,  the  tenant  in  tail  in  possession,  and  had  secured 
the  money  by  a  mortgage  of  the  estate,  and  a  covenant  to  levy  a  fine  and 
suffer  a  recovery  to  give  effect  to  the  mortgage,  but  on  coming  into  possession' 
of  the  estate,  refused  to  perform  his  covenant,  the  court  appointed  a  receiver 
of  the  rents.    Free  v.  Binde^  2  Sim.  7. 

Upon  the  same  principle,  where  a  bill  was  filed  by  creditors  claiming  satis- 
fiurtion  out  of  real  and  personal  assets,  and  it  appeared,  by  the  answer  of  the 
person  in  possession  of  the  real  estate,  that  the  real  estate  must  eventually  be 
responsible,  as  there  was  no  personal  estate  to  be  applied  to  discliarge  debts, 
the  court  appointed  a  receiver  in  the  first  instance.    Jones  v.  Pugh^  8  Yes.  71. 

Tlie  court  will  also  appoint  a  receiver  against  a  party  having  possession 
under  a  legal  title,  if  it  can  be  satisfied  that  such  party  is  wrongfully  entitled 
to  such  legal  estate.  Thus,  where  fraud  can  be  clearly  proved  and  immediate 
danger  is  likely  to  result  if  the  intermediate  possession  should  not  be  taken 
under  the  care  of  the  court,  a  receiver  will  be  appointed.  Lhyd  v.  Fasstng- 
ham.  16  Yesey,  69.  This  rule  was  recognized  by  Lord  Chancellor  Eldon, 
in  the  case  dted.    "The  court  interferes,"  observes  his  lordship,  "by  ap- 
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Special  injuuo-  The   Duke   of  Marlbor<mgh,{a)   viz.    where    an    equitable 
*^°^  creditor,  with  an  estate  for  securing  his  debt,  applies  to  a 

(a)  1  Wils.  Ch.  Rep.  151,  154. 

poiDting  a  receiver,  with  great  reluctance ;  compelled  by  judicial  neceasi^,  the 
effect  of  fraud  clearly  provedf  and  immediate  danger  if  the  intermediate  poasea- 
aion  should  not  be  taken  under  the  care  of  the  court"  In  order,  bowerer,  to 
induce  the  court  thus  to  interfere,  it  is,  according  to  bis  lordship's  subsequent 
remarks,  not  only  necessary  that  the  court  should  be  satisfied  of  tlie  existence 
of  fraud,  but  it  must  be  morally  sure  that,  upon  the  bearing  of  the  caoae,  the 
party  would  upon  the  circumstances  be  turned  out  of  possession ;  and  not  only 
that,  but  it  must  see  some  danger  to  the  intermediate  rents  and  profits.  lb, 
Bm  lordship,  in  that  case,  did  not  conceive  that  the  circumstances  dtacloaed 
formed  that  extreme  case  in  wliich  the  possession  was  to  be  taken  from  those 
who  had  the  legal  right ;  but  in  a  more  recent  case,  (SUlwdl  v.  Wiikins^  Jac 
280,)  where  a  bill  was  filed  for  the  purpose  of  setting  aside  a  purchase,  and 
the  answer  of  the  defendants,  who  were  the  devisees  of  the  purchaser,  admit- 
ted the  great  inadequacy  of  the  price,  but  stated  their  ignorance  of  the  otlter 
circumstances  of  fraud  alleged;  his  lordship  granted  the  receiver,  because,  "if 
the  case  stated  were  true,  the  inadequacy  was  so  monstrous,  and  the  situation 
of  the  young  man  and  the  state  of  his  intellect  were  such,  that  it  was  hardly 
possible  to  suppose  tliat  the  transaction  oould  stand  :"  he  thought,  therefore, 
that  it  was  a  case  in  which  such  an  order  might  be  made,  thought  it  was  not 
in  accordance  with  the  general  habit  of  tlie  court 

Upon  the  same  principle,  the  court  interfered  in  Padmore  v.  Cfwmijtg^  5 
Sim.  485.  In  that  case  a  testator,  by  his  will,  bequeatlted  the  residue  of  his 
real  and  personal  estate  to  his  wife,  "  having  perfect  confidence  that  she  will 
act  up  to  those  views  which  I  have  communicated  to  her  in  the  ultimate  dis- 
posal of  my  property  after  her  decease,"  and,  upon  the  wife's  dying  without  a 
will,  the  court  appointed  a  receiver,  upon  an  allegation  in  the  bill,  (supported 
by  affidavit,)  of  a  promise  by  the  wile  to  her  husband,  on  the  faith  of  w^hicb  he 
had  made  his  will,  that  she  would  bequeath  the  residue  of  his  property,  after 
her  decease  to  the  plaintifis,  who  were  his  natural  children. 

It  is  to  be  observed  that,  in  the  above  cases^  there  were  circumstances  of 
either  actual  or  constructive  fraud,  as  well  as  of  actual  title,  to  induce  tbe  court 
to  interfere ;  where  these  circumstances  are  absent  and  there  is  no  case  of 
spoliation,  the  court  will  not  appoint  a  receiver  upon  mere  ground  of  title  in 
the  plaintiff.     Toldervy  v.  CoU,  lY.&G.  Exch.  Rep.  621. 

But  although  the  court  will  not  interfere  upon  the  mere  ground  of  title,  it 
will  appoint  a  receiver  at  the  instance  of  parties  beneficially  interested,  even 
where  there  is  no  fraud  or  spoliation,  provided  it  can  be  satisfactorily  estab- 
lished that  there  is  danger  to  the  estate  or  fbnd,  unless  such  a  step  is  taken. 
Thu9,  in  the  case  of  executors,  if  tlio  executor  has  wasted  the  effects,  or  in 
otlier  respects  misconducted  himself,  the  court  will  interfere  by  the  appoint- 
ment of  a  receiver;  {Anon,  12  Ves.  5;  Middldon  v.  Zhdmoell,  13  Ves.  26,) 
upon  this  ground,  also,  where  an  executor  has  not  done  what  he  can  to  get  in 
the  personal  estate,  the  court  will  order  a  receiver  to  bo  appointed.  Richards 
V.  Perkins,  3  Y.  A  0.  Exch.  Rep.  299. 

But  although  a  receiver  will  be  appointed  as  against  an  executor,  where  it 
is  shown  that  there  is  a  probability  of  danger  to  the  property,  it  must  be  such 
danger  as  arises  from  tlie  misoonduct  or  neglect  of  the  party, — mere  poverty 
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court  of  equity  to  give  him  erecution :  where  such  a  case  Special  ii^uno- 


is  clearly  shown,  said  his  lordship,  the  court  will  appoint  a 

wQl  not,  of  itself  oonstitnte  a  sufficient  ground  for  ouch  an  appointment. 
EaihonUkwaUe  v.  Busaell,  2  Atk.  126 ;  Howard  y.  Fapera,  1  Mad.  142 ;  Anan, 
12  Yes.  4.  Where,  however,  an  execatriz,  who  had  been  appointed  guardian 
of  her  three  children  by  her  husband,  married  a  second  husband  in  necessitous 
circumstances,  the  house  of  lords  directed  a  receiyer  to  be  appointed  to  get  in 
the  outstanding  personal  estate.  DUkm  v.  Lady  Mount  Caahdl^  4  Bro.  P.  C. 
ed.  TomL  300-12.  And  where  the  husband  of  a  woman,  who  had  been  ap- 
pointed executrix,  was  in  the  West  Indies,  and  was  sworn  to  be  in  indififerent 
dicumstances,  a  receiver  was  also  appointed.  Tayior  v.  AUen,  2  Atk.  213.  It 
appears,  however,  from  the  report  of  that  case,  as  if  a  principal  ground  for 
granting  the  receiver  had  been  the  &ct  of  the  husband  being  in  the  West 
Indiea,  and  not  amenable  to  the  process  of  the  court ;  but  in  a  more  recent 
case  of  a  similar  nature^  the  court  of  exchequer  made  the  order,  upon  the  proof 
of  the  husband's  insohrencj,  though  the  affidavit  positively  denied  the  fact  of 
his  being  abroad.  SooU  v.  Becherj  4  Pri.  346.  And,  in  general,  it  may  be 
assumed  that,  in  a  case  where  a  personal  representative  is  actually  insolvent, 
a  receiver  will  be  appointed ;  therefore,  if  an  executor  has  become  bankrupt, 
or  has  taken  the  benefit  of  the  act  for  the  relief  of  insolvent  debtors,  the  court 
will  appoint  a  receiver;  and  if  it  should  be  necessary  to  bring  actions  at  law 
to  recover  part  of  the  effects,  since  that  must  be  in  the  name  of  the  executor, 
the  court  will  compel  him  to  allow  his  name  to  be  used.  Uttenon  v.  ifotr,  2 
Yes.  J.  95.  It  seems,  however,  to  be  doubtful,  whether,  if  a  person,  known 
by  a  testator  to  be  a  bankrupt  or  insolvent,  be  appointed  an  executor  by  his 
will,  such  person  can  be  controlled  by  the  appointment  of  a  receiver ;  but  it  is 
not  to  be  inferred,  from  the  circumstances  of  the  will  having  been  made  some 
time  before  the  commission  issued,  and  not  altered  afterwards,  Uiat  the  testa- 
tor had  a  deliberate  intention  to  intrust  the  management  of  his  estate  to  an 
insolvent  executor.    lb.    Williams  on  Executors,  ed.  3,  vol  1,  p.  169. 

It  is  to  be  mentioned  here,  that,  in  a  recent  case,  the  court  of  exchequer 
held,  that  the  circumstance  that  the  party  who  had  the  administration  of  the 
testator's  effects,  was  an  uncertificated  bankrupt,  and  was  not  appointed  to 
the  office  by  the  testator,  was  not  a  sufficient  ground  for  the  appointment  of 
a  receiver  before  answer  where  several  of  the  parties  interested  had  refused  to 
Join  in  the  application.  Smith  v.  ^S^'^  2  Y.  it  0.  Exch.  Rep.  353.  The 
same  grounds  which  will  induce  the  court  to  take  away  from  on  executor  the 
possession,  or  the  right  to  the  possession,  of  the  testator's  property,  by  the  ap- 
pointment of  a  receiver,  in  case  of  his  misconduct  or  of  his  bankruptcy  or  in- 
solvency, will  induce  the  court  to  interfere  in  the  case  of  any  party  dotbed 
with  the  character  of  a  trustee,  and  that  whether  he  is  a  mere  trustee  or  a 
tnistee  having  an  interest  in  the  estate  or  fund. 

Thus  where  a  trustee  refuses  to  act,  the  court  will,  on  the  applicatiou  of  the 
persons  benefidaUy  interested,  appoint  a  receiver ;  (Brodie  v.  Bcurry^  3  Mer. 
696,)  and  so  where  several  trustees  under  a  settlement,  in  consequence  of  di8« 
putes  among  themselves,  permitted  the  rents  of  the  trust  estate  to  fall  in  arrear, 
the  court  not  only  appointed  a  receiver  to  collect  the  rents,  but  ordered  the 
costs  of  the  suit  to  be  paid  by  the  trustees.  Wibon  v.  Wikon^  2  Keen,  249. 
It  may  be  observed,  tbat^  although  the  court  will,  in  general,  where  there  has 
been  a  dear  breach  of  trust  on  the  part  of  a  trustee^  interfere  to  take  the  pos- 
from  him  pending  the  suit  in  which  the  discussion  of  his  conduct  is  in- 


tions. 
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ft 

Special  ii^juno-  receiver  upon  motioii.(a)    Thus  where  the  purchaser  of  an 
estate,  subject  to  an  equitable  rent-charge  refused  to  pay 

(a)  Ibid.    That  it  has  been  granted  to  an  equitable  mortgagee,  vide  CuHmg 
V.  Lord  Leicester^  2  Mad.  Ch.  234,  second  edition. 

• 

volved,  it  will  not,  where  property  has  been  applied  without  complaint  for  a 
series  of  years,  according  to  an  uniform  course  of  management  whidi  has  been 
sanctioned  by  the  parties  beneficially  interested,  appoint  a  receiver  by  interio- 
cutory  order,  on  the  g^und  that  such  application  of  property  is  a  breach  of 
trust,  unless  it  is  perfectly  dear  that  the  party  m  whom  the  property  is  vested 
18  a  mere  naked  trustee,  and  has  not,  even  to  a  limited  extent,  any  of  the  rights 
and  Interests  of  an  owner.  Upon  this  ground,  a  motion  for  the  appointment 
of  a  receiver  of  the  estates  vested  in  the  Irish  Society  at  the  instaaoe  of  one  of 
the  London  companies,  who  claimed  a  beneficial  interest  in  the  income  of  the 
estates,  was  refused.    Skinner^  Oompany  v.  Irish  Society^  1  M.  Jb  G.  162. 

With  reference  to  the  effect  of  acquiescence  on  the  part  of  those  benefidally 
interested,  as  a  ground  for  the  court  refi^ining  Grom  disturbing  the  possesaon 
by  the  appointment  of  a  receiver,  it  may  be  mentioned  that  the  subject  was 
much  discussed  in  Cfray  v.  Chaplin^  2  Russ.  126.    In  that  case,  the  oommis- 
sioners  of  a  canal  had  made  an  agreement  for  letting  the  tolls,  which  was  not 
warranted  by  the  act  under  which  they  derived  their  authority,  and  was  pre- 
judidal  to  an  interest  expressly  reserved,  by  the  act,  to  the  public ;  this  agree- 
ment was  acquiesced  in  without  complaint  by  the  shareholders,  for  forty-seven 
years,  during  which  period  the  lessee  remained  in  undisturbed  possession  of 
the  tolls,  and,  upon  a  suit  instituted  by  some  of  the  shareholders,  on  behalf  of 
themselves  and  others  to  set  aside  the  agreement,  and  for  a  receiver,  Lord  El- 
don  discharged  an  order  for  a  receiver  of  the  tolls,  which  had  been  made  by 
the  vice  chancellor.    It  is  to  be  observed  that,  in  cases  of  misconduct  by  trus- 
tees, either  by  misfeascmce  or  nonfeasance^  the  court  will  appoint  a  receiver,  as 
well  in  cases  in  which  the  trust  arises  by  implication,  as  in  those  where  it  is 
expressed.    Upon  this  principle,  the  court  has  held,  that  where  a  man  takes 
a  conveyance  of  a  legal  estate  subject  to  equitable  interests,  he  must  satisfy 
those  interests  or  submit  to  a  receiver ;  therefore,  where  a  man  purchased 
lands  which  were  subject  to  two  equitable  annuities,  whioh  he  reftised  to  pay. 
Lord  Eldon  expressed  his  determination  to  appoint  a  receiver,  unless  the  de- 
fendant would  enter  into  an  undertaking  to  pay  the  annuities.    Ptitehard  v. 
Fleetwood,  1  Men  54. 

Upon  the  same  principle,  if  a  tenant  for  life  of  leaseholds  is  bound  to  renew, 
he  is,  in  such  case,  dothed  with  the  character  of  trustee ;  and  if  by  his  threats 
or  acts  he  manifests  an  intention  to  suffbr  the  lease  to  expire,  the  court  will 
appoint  a  receiver  in  order  to  provide  a  fund  for  renewal ;  ( Vide  BenneU  v. 
ChUey,  2  M.  &  K.  226,  233 ;  and  6  Sim.  192,  S.  0.)  and  if  a  tenant  for  life  has 
already  allowed  the  period  of  renewal  to  pass,  the  rents  and  profits  will  be 
sequestered  either  for  procuring  a  renewal  or  finding  the  remalndennan  a 
compensation.     Vide  Lord  Montfort  v.  Lord  Cadogan,  11  Ves.  485. 

Upon  the  same  ground,  the  court  of  chancery  in  Ireland  has  appointed  a 
receiver  to  provide  a  fimd  for  the  payment  of  the  interest  and  costs  due  to  a 
purchaser,  who  had  been  disdiarged  on  a  report  that  a  good  title  could  not 
be  made,  and  there  was  no  fiind  in  a  court  out  of  which  such  interest  and 
costs  could  be  paid.    BtQ  v.  JTtrwan,  1  Hog.  165. 

It  may  be  mentioned  here,  that  a  similar  order  for  the  appointment  of  a 
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it  ;(a)  or  where,  upon  a  creditor's  bill  for  sale  of  real  estates,  *•<****  injnnc- 
the  heir  at  law  being  an  in&nt,  the  parol  demurred,  a  receiy- 

(a)  Priehardy,  FkOufood,  1  Meriy.  £4. 

receivdr  of  the  rants  and  profits  of  an  ostote,  fbr  ibo  purpose  of  accumulating 
a  fond,  was  made  by  the  Y.  C  of  Wngland,  in  a  leoeni  case  where  the  party 
had  fraadolentlj  obtained  a  sum  of  money,  to  which  the  trustees  of  her  settle- 
ment were  entitled.  Woodyatt  y.  Ortslty,  8  Sim.  180.  The  cireumstanoea  of 
the  case  are  very  peculiar,  and  are  shortly  as  ibUows:  On  the  marriage  of  Sir 
Nigel  and  Lady  Greeley,  certain  estates  of  which  she  was  seised,  together 
with  her  interest  in  a  sum  of  26001  Old  South  Sea  annuities  standing  in  the 
name  of  the  accountant-general  in  a  cause  of  Hoes  y,  JSerroWf  to  which  the 
lady  was  entitled  in  rerexaion.  expectant  on  the  deaths  of  her  mother  and 
aunt,  were  conveyed  to  trustees,  in  trust  ibr  Lady  Gresley  for  life|  with 
remainder  in  trust  for  the  younger  children  of  the  marriage;  and,  by  another 
deed.  Sir  Nigel  Gresley  granted,  out  of  his  own  eetateS)  a  rent-cfaaige  of  800i 
to  Lady  G.  for  her  life.  After  Sir  Nigel  Gresley's  death,  Lady  Gresley, 
unknown  to  the  trustees  of  her  settlement,  obtained  an  order  in  the  cause  of 
Ro89  ▼.  £erroWf  (her  mother  and  aunt  being  both  dead)  for  the  transfer  of  the 
S609L  South  Sea  annuities  to  herself  and  she  afterwards  assigned  her  life 
interest  in  her  own  estates,  and  in  the  rent-charge  of  8002b  over  Sir  Nigel's 
estates  to  her  son,  Sir  Boger  Gresley,  as  a  security  for  600QL  which  he  had 
ad?anoed  on  her  account  Upon  the  firaud  committed  by  Lady  G.  bemg 
discovered,  a  bill  was  filed  by  the  parties  entitied  under  the  settlement  to  the 
2609/L  South  Sea  annuities  and  to  the  rents  of  Lady  Gresley's  estate^  asking 
for  a  declaration  that  the  obtaining  of  the  26092.  stock,  by  Lady  Gresley,  was 
a  fraud  upon  her  marriage  settlement,  and  that  she  was  therefore  not  entitied 
to  receive  the  rents  of  the  estates  comprised  in  the  settiement,  or  to  the  rent* 
charge  of  8002.  granted  out  of  the  estates  of  Sir  Nigel  Gresley,  and  that  these 
rents  and  the  rent-charge  had  become  immediately  applicable  to'  replace  the 
stock,  and  praying  that  the  assignment  to  Sir  Boger  Greeley  might  be  post- 
poned to  the  right  of  the  plainti^  to  have  the  rents  and  profits  and  rent- 
charge  applied  in  the  manner  stated ;  and  upon  a  motion  being  made  before 
answer  for  an  ix\junotion  and  receiver,  which  was  supported  by  affidavits 
showing  that  before  the  aaaignment  to  him,  Sir  Roger  Gresley  had  notice  of 
the  fraud  which  had  been  committed  by  his  mother,  the  vice-chancellor  held 
that  the  court  was  called  on  to  interfere  as  soon  as  it  could,  to  have  the  fhnd 
whidi  Lady  Gresley  had  abstracted  restored,  and  grsnted  the  motion. 

As  the  object  of  appointing  a  receiver  is  usually  the  preservation  and 
protection  of  the  property  in  dispute  pending  a  litigation,  the  court  wiU  not 
appoint  a  receiver  on  the  application  of  a  party  who  possesses  the  power  of 
protecting  the  property  without  it;  conaequentiy,  a  receiver  wiU  not  be 
appointed  on  behalf  of  a  mortgagee  who  has  the  legal  estate^  as  he  has 
nothing  to  do  but  to  take  possession.    £emey  v.  SeweU,  1  J.  ft  W.  647. 

So,  also,  where  one  of  the  plaintlfi^  was  a  trustee  of  the  estate  with  a  power 
of  entry  and  distress,  Lord  Kldon  discharged  an  order  appointing  a  receiver; 
(Buxton  V.  MonJ^iousey  Coop.  41,)  and  it  may  be  laid  down  as  a  rule  arising 
flrom  the  same  principle^  that  wherever  there  is  a  dispute  respecting  an  estate 
which  depends  upon  a  mere  l^gal  titie,  the  court  will  not,  in  general,  grant  a 
receiver,  because  the  phuntiff  lias  his  remedy  by  asserting  his  titie  in  a  court 
of  law.    Mordaimi  v.  Sooptr^  Amb.  311. 
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Spedai  injuno  er  was  appomtecL(a)    "WTiere  a  bill  was  filed  by  a  creditOT 
*^°°**  on  behalf  of  himself  and  other  creditors,  and  a  receiver  jras 

(a)  Sweet  v.  Patndge^  1  Cox,  433 ;  2  Dick.  696.    Docker  v.  fibnter,  dL  Sb. 

Thus  where  an  heiP-at-law  difiputes  a  will  agfunet  the  devisees  in  posBesnon^ 
the  court  will  refuse  a  receiver,  although  there  may  be  a  dispute  in  the  eccle- 
siastical court  concerning  probate ;  because  he  may,  if  he  is  entitled  as  heir, 
bring  his  ejectment  against  the  devisees.  Knight  v.  DupJeesiA,  1  Yes.  325 ; 
Earl  of  JfHngta  y.  Blake,  1  Moll.  168;  2  Moll.  60;  vide  etiamy  Ltoyd  y.  Mm- 
leston,  2  MoIL  81. 

This  rule^  however,  is  departed  Crom  where  there  are  peculiar  dreamstaiiceB 
in  the  case,  as  where  the  court  sees  that  it  is  dear,  flrom  the  evidence  produced, 
that  there  is  no  ground  to  impeach  the  will,  or  the  heir  throws  a  doubt  apoD 
his  own  title  by  moving  to  postpone  the  triaL    Fingal  v.  Siake,  ubi  mpno. 

So^  also,  a  receiver  will  be  appointed  where  it  is  shown  to  be  importsotthst 
the  court  should  interfere  for  the  protection  of  the  estate  or  of  the  rents  and 
profits.  Thus  where  it  can  be  established  that  there  is  danger  of  the  faiterim 
rents  being  lost^  from  the  refusal  of  a  tenant  to  pay  them,  the  court  will 
appoint  a  receiver ;  (lb.)  but  there  must  be  a  strong  case  shown  of  danger  to 
the  intermediate  rents,  there  must  be  also  a  strong  ground  of  title  in  the 
plaintifll    Mordant  v.  JBocpcTj  ubi  twpva. 

The  court  will  likewise  extend  Uie  application  of  the  principle  of  proridbg 
fiyr  the  safety  of  property  pending  a  litigation,  to  cases  where  the  litigation  is 
in  another  court ;  thus  during  a  litigation  in  the  ecclesiastical  court  ibr  probate 
or  administration,  a  court  of  equity  will  entertain  a  bill  for  the  mere  preaerra* 
tion  of  the  property  of  the  deceased  till  the  Utigataon  is  determined,  and 
appoint  a  receiver,  although  the  ecdesiastioal  courts  by  granting  an  adminis- 
tration pemdmHe  ]^  might  provide  for  the  collection  of  the  effects.  Lord  Bed 
136,  136;  Kvn/s  v.  King,  6  Yes.  172.  And  a  court  of  equity  will  appoint  a 
receiver,  as  well  when  the  litigation  in  the  ecclesiastical  court  is  to  recall 
administration  or  probate  ahready  granted,  as  in  a  case  where  no  administration 
has  been  granted  before  the  application  to  the  court  of  chancery.  R^hi^f""^ 
V.  Douglasy  1  S.  ft  S.  Ill,  n.  (dL)  But  the  mere  circumstance  that  there  has 
been  a  suit  instituted  in  the  ecclesiasttcal  court  to  recall  a  probate  already 
granted,  does  not  give  the  court  of  chancery  jurisdiction  to  interfere;  for  if 
that  were  so,  it  is  evident  that,  in  order  to  obtain  a  receiver,  it  would  be  only 
necessary  to  institute  a  suit  ui  the  ecclesiastical  court.  Waikins  v.  Brad,  1 M. 
&  0.  9*7.  The  court  of  chancery,  therefore,  will  look  into  the  case  to  see 
whether,  on  the  whole,  such  a  case  is  made  as  justifies  its  interference;  and 
it  shoald  seem,  that  if  it  appears,  firom  all  the  circumstances,  that  there  ia 
substantially  a  Ua  pendens  in  the  ecclesiastical  court,  a  receiver  may  be 
appointed,  notwithstanding  there  is  no  ground  laid  for  the  interference  of  the 
court  of  chancery  in  respect  of  any  improper  conduct  of  the  parties.  1  ^^ 
liams  on  Ex'ra.  38d. 

In  Jones  v.  Froet,  (3  Mad.  1 ;  Jac.  466,  8.  0.)  where  a  biU  for  the  appoint- 
ment of  a  receiver  merely  alleged  that  the  ecdeeiastical  court  had  set  aside, 
on  the  ground  of  firaud,  a  pretended  will  set  up  by  the  defendants,  and  that 
the  defendants  oppoeed  the  application  which  the  plaintifls  were  then  making 
for  letters  of  administration,  without  stating  ^at  were  the  grounds  of  o|^ 
astion,  a  demurrer  was  allowed  by  Sir  John  Leadi,  V.  0.,  because  nothing 
appeared  on  the  bill  to  show  that  the  plaintifr  might  not^  in  due  ooars^  hare 
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ai^inted,  Lord  Eedesdale  held,  that  the  receiver  should  ^oai  Uvuso* 
not  be  discharged  upon  the  consent  of  the  plaintiff,  against  ^°°^ 

obtained  the  administration.  Bat  in  Jforr  v.  Z^tUewood,  (2  M.  &  C.  454^)  Lord 
Cottenham  granted  a  receiver,  at  the  instance  of  an  executor,  pending  a  suit 
in  the  ecclesiastical  court  to  have  the  probate  annulled ;  the  defendant^  who 
was  the  party  impeaching  the  will  «and  setting  an  intestacy,  haying  by  her 
own  act  prevented  the  executor  from  getting  in  the  assets ;  and  his  lordship 
observed  that  in  Jones  v.  Froei  it  did  not  sufficiently  appear  that  there  was  a 
litigation  pending  in  the  ecclesiastical  courts  whereas,  in  the  present  casSi 
uaqueetionably  such  a  litigation  was  then  depending  between  the  parties ; 
and  it  was  solely  by  the  act  of  the  party  prosecuting  that  litigation,  that  the 
legal  power  of  the  plaintiff  had  been  rendered  unavailing.  1  Williams  on 
Ex'rs.  390. 

The  court  will  also  grant  a  receiver,  pending  an  appeal  to  the  privy  council 
from  a  decision  of  the  ecclesiastical  court  upon  the  validity  of  a  will,  there 
being  no  power  in  the  privy  council  to  protect  the  property  pending  the 
appeal  J)ay  v.  Croft,  Rolls,  9  Nov.  1828,  cited  2  Beav.  293.  So,  also,  in 
Wood  V.  HUchins,  (2  Beav.  289,)  where  the  ecclesiastical  court  had  by  its 
sentence  rejected  the  testamentary  paper  of  the  deceased  and  declared  for  an 
intestacy,  whereupon  the  parties  interested  under  the  will  appealed  to  the 
privy  council,  which  inhibited  the  ecclesiastical  court  from  proceeding,  Lord 
Langdale,  M.  IL,  whose  opinion  was  afterwards  confirmed  by  Lord  Cottenham 
held,  that  the  circumstance  of  there  being  no  person  authorized  to  protect  and 
collect  the  estate,  alone  justified  the  appointment  of  a  receiver  by  tliis  courts 
even  though  the  application  was  made  by  the  party  appellant,  who,  if  the 
decision  of  the  ecclesiastical  court  were  correct,  had  no  interest  in  the  estate 
of  the  deceased.  It  seems,  alao^  from  the  report  ot  Blake  y.  Blake,  as  cited  in 
the  above  case,  that  Lord  Chief  Baron  Alexander  granted  a  receiver  pending 
an  appeal  to  the  delegates,  even  though  the  effect  of  the  judgment  of  the 
ecclesiastical  court  was  to  confirm  tiie  probate,  and  the  application  was  opposed 
by  the  executors  to  whom  the  probate  had  been  granted.  Jn  Lidd$U  v.  lAddeli, 
(12  Yes.  465,)  it  appears  that  whore  time  had  been  granted  by  the  spiritual 
court  to  appeal,  and  before  that  time  had  expired  or  the  appeal  had  been 
lodged,  an  application  was  made  to  this  court  for  a  receiver,  the  order  was 
made,  on  the  ground  that  the  spiritual  court,  the  time  for  appeal  not  b^ng 
out,  had  refused  to  grant  either  probate  or  administration  pendente  lite. 

Upon  the  principle  that  the  court  will  not  appoint  a  receiver,  where  the 
party  applying  has  an  estate  which  he  can  assert  at  law,  the  court  will  refuse 
to  interfere  against  a  joint-tenant  or  tenant  in  common  in  possession,  at  the 
suit  of  another  joint-tenant  or  tenant  in  common,  because  the  party  complain- 
ing may  at  law  relieve  himself  by  the  writ  of  partition.^  Tyaon  v.  Fa^dough, 
2  S.  &  S.  142-144.  It  is  upon  this  ground,  that  the  court* has  constantiy  re- 
fused to  restrain  a  tenant  in  common  from  cutting  timber,  or  doing  any  other 
act  not  amounting  to  destruction.  Ih.  It  appears,  however,  to  have  been' 
conudered  that,  in  the  case  of  an  undivided  estate,  the  court  would  appoint  a 
receiver  at  the  instance  of  any  tenant  in  common  or  joint-tenant,  where,  the 
defendant  being  in  possession,  receives  the  whole  rent  and  excludes  his  com- 
panion firom  the  share  due  to  him,  {Vide  MQbank  v.  Bevet,  2  Mer.  405;)  but  in 
Tyaon  v.  Fairchugh,  Sir  J.  Leach,  Y.  C,  expressed  a  doubt  whether,  even  in 
the  case  of  an  actual  exclusion  of  one  tenant  in  common  by  another,  this  court 
would  appoint  a  receiver.    "If,"  his  honor  observed,  "it  was  an  exclusion 
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Speoial  iqiiao-  the  consent  of  an  incumbrancer,  who  was  a  party ;  and  htf 
lordship  seemed  to  be  of  opinion,  that  even  where  an  in- 

whtoh  amounted  to  an  oitfter  at  law,  the  party  oomplaining  mtnt  assert  it  lav 
hk  legal  title.  If  it  were  not  such  an  exclusion,  this  court  would  oompel  the 
tenant  in  common  in  receipt  of  the  rents  to  account  to  bis  companion,  but 
would  not,  I  think,  act  against  his  legal  title  to  possession."  In  corroboratioD 
of  this,  it  maj  be  stated,  that  in  WiUougrhby  y.  WUUmghby^  which  is  mentioned 
by  Mr.  Dickens,  in  his  note  to  Cahfertr.  Adorns^  (2  Dick.  479,)  Lord  Nortfaiog- 
ton  refVised  to  appoint  a  receiver  of  an  undivided  moiety,  **  putting  this  qoes* 
tion:  how  could  a  receiver,  let,  set,  or  distrain,  or  take  any  steps  without  the 
consent  of  the  other  co-partner?*'  But  although  the  court  will  not  gmnt  a 
receiver  at  the  instance  of  one  party  entitled  at  law  to  an  undivided  share  of 
an  estate,  against  another  having  a  similar  legal  title,  who  may  be  in  posBM- 
sion  under  such  title,  it  will  grant  a  receiver  of  the  applicant's  share  of  the 
rents  and  profits;  thus,  where  a  motion  was  made,  on  the  part  of  an  inlsDt 
owner  of  one  undivided  third  of  a  plantation  in  the  West  Indies,  for  a  mana(i;er 
and  consignee  of  the  whole  estate.  Lord  Eldon  refused  to  grant  it,  saying  be 
never  knew  an  instance  of  such  an  appointment,  at  the  instance  of  one  tenant 
in  common  agunst  another,*  but  that  a  receiver  might  be  appointed  of  the  in* 
fant^s  share,  who  would  receive  his  part  of  the  clear  proceeds  lh>m  the  person 
in  possession.    Lowndes  v.  Baddifngton^  MSS.  7  Feb.  1805. 

It  is  to  be  observed,  that  the  rule  which  has  been  laid  down  that  the  oonit 
will  not^  in  the  case  of  tenants  in  common  or  joint-tenants^  grant  a  receive 
against  one  at  the  instance  of  another,  applies  only  where  the  plaintiff  has  a 
legal  estate, — the  case  is  diflferent  where  the  party  applying  has  only  an  equi- 
table interest ;  there  a  receiver  will  be  appointed,  because  the  party  applying 
has  no  means  of  getting  possession  of  his  share;  this  rule  was  acted  upon  in 
Strea  V.  Anderton^  (4  Bro.  0.  C.  413,)  where  Lord  Thurlow  directed  that  the 
00-tenant  should  give  security  to  account  for  one-third  of  the  rents  to  the  plain- 
tifi;  otherwise  that  the  order  should  go  for  a  receiver. 

The  court  will  also  appomt  a  receiver  of  a  mine,  where  it  belongs  to  seveitl 
parties  who  are  working  together,  although  the  parties  are  tenants  in  oomraoB 
of  it,  {Jfgeryn  v.  SmiXk^  IJ.  ft  W.  298,)  the  court,  according  to  Lord  Hardwidce^ 
considering  property  of  this  sort  as  in  the  nature  of  a  trade,  (Fuls  Slam  ▼• 
Lofd  Windtor^  S  Atk.  620,  and  cases  there  dted.  Jesus  OoOege  v.  Boom^ 
Amb.  66.  Sayery,  Pierce,  1  Yes.  232,  and  Bell's  Supp.  127,  &  0.  Orawffnv 
y.  Mtwkf  1  Swanst  518;)  "and  where  persons  have  different  interests  in  i^  it 
is  to  be  regarded  as  a  partnership ;  and  the  difficulty  of  knowing  what  is  to  be 
paid  for  wages  and  the  expense  of  management,  gives  the  court  a  JurisdicCion 
as  to  mesne  profits  which  it  would  not  assume  with  respect  to  other  landa 

And  here  it  may  be  noticed,  that,  in  cases  of  partnership,  the  coort  fte- 
quently  appoints  a  receiver  of  the  partnership  estate.  In  Wiison  v.  Cfreettwoodj 
(1  Swanst  471,  480,)  Lord  Eldon  observed:  "Wlien  a  partnership  expres, 
whether  by  the  death  of  the  parties  or  by  affluxion  of  time,  without  special 
provision  as  to  the  disposition  of  the  property,  in  all  those  cases,  to  whidi  I 
may  add  the  bankruptcy  of  a  partner,  the  partnership  is  considered  in  one 
sense  as  determmed,  but  in  a  sense  also  as  continued,  that  is,  continued  till  all 
the  aflhirs  are  settled ;  and,  as  in  the  ordinary  course  of  trade,  if  any  of  the 
parties  seek  to  exclude  the  other  fh>m  taking  that  part  in  the  concern  which 
he  is  entitled  to  take,  the  court  will  grant  a  receiver ;  so  in  the  course  of  wind- 
ing up  the  aflUn  after  the  determination  of  the  partnership,  the  cooi^  if  neces- 
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cnmbnmcer  was  not  a  party,  or  bad  pioceeded  in  the  suit,  speoW  tojuno- 
and  had  been  obliged  to  file  a  new  bill,  yet  that  the  court  ^^^' 


r,  interferes  on  the  same  principle.'*  From  this  it  may  be  inferred,  that  a 
mere  case  of  ezdnsion  hj  one  partner  will  afford  a  ground  for  the  appointment 
of  a  receiver,  even  where  no  dissolution  of  the  partnership  is  contemplated ; 
but  the  general  rule  appears  to  be,  that  the  court  will  not,  upon  motion,  appoint 
a  receiver  of  partnership  effects,  unless  it  appears  that  the  plaintiff  will  be  en- 
titled to  a  dissolution  at  the  hearing,  or  unless  the  suit  be  so  fhimed  that  a  de- 
cree may  be  made,  according  to  the  hitention  of  an  instrument,  which  bj  the 
agreement  of  the  parties  is  to  regulate  the  mode  of  its  being  carried  on, 
(Const  y.  Bafrris,  T.  &  R.  496,  617;)  thus  in  Goodman  r.  Whitcomb,  (1  J.  & 
W.  589,  592,)  Lord  Eldon  lays  it  down,  that  if  the  court  can  see,  that  a  disso* 
Itttion  of  the  partnership  must  take  place,  it  follows  very  much  of  course  that 
a  receiver  must  be  appointed;  but  if  the, case  made  stands  in  such  a  state, 
that  the  court  cannot  see  whether  it  will  be  dissolved  or  not,  it  will  not  take 
into  its  own  hands  the  conduct  of  a  partnership  which  only  may  be  dissolved. 
It  may  be  a  question,  whether  the  court  will  not  restrain  a  partner,  if  he  has 
acted  improperly,  from  doing  certain  acts  in  future;  but  if  what  he  has  done 
does  not  give  the  other  party  a  right  to  have  a  dissolution  of  the  partnership, 
vbat  right  has  the  court  to  appoint  a  receiver  and  make  itself  the  manager  of 
every  trade  in  the  kingdom  ?     Vide  eHam^  Olive  v.  SamiUon^  2  Anst  453. 

It  is,  however,  to  be  observed,  that  there  are  cases  in  which  Lord  Eldon 
himself  has  held,  that,  even  where  no  dissolution  is  sought,  the  court  will  grant 
a  receiver.  These  are  where  suits  have  been  instituted  to  compel  partners  to 
act  according  to  the  provisions  of  instruments  into  which  they  have  entered; 
in  such  cases,  the  court  will  take  care  that  the  decree  shall  not  be  defbated  by 
anything  to  be  done  in  the  meantime,  and  will  appoint  a  receiver  to  protect 
the  property.  Const  v.  -Harris,  T.  &  B.  496.  Thus  where,  in  1812,  the  then 
proprietors  of  Covent  Garden  theatre  executed  a  deed,  by  which  they  cove- 
nanted and  agreed  that  the  profits  of  the  theatre  should  be  exclusively  appro- 
priated to  particular  purposes,  and  that  the  treasurer  for  the  time  being 
sbooid  be  irrevocably  directed  so  to  apply  the  profits;  and,  in  1822,  parties 
who  had  become  entitled  under  the  former  proprietors  to  seven-eighths  of  the 
theatre,  entered  into  an  agreement  which  provided  in  some  respects  for  a  dif- 
ferent application  of  the  profits,  and  otherwise  affected  the  rights  of  a  party 
interested  in  the  remaining  eighth,  who  was  not  consulted  on  the  subject,  the 
court,  upon  a  bill  filed  by  that  party  for  the  specific  performance  of  the  cove- 
nants and  agreements  contained  in  the  deed  of  1812,  appointed  a  receiver. 

The  rules  with  regard  to  the  appointment  of  a  receiver  in  the  case  of  part- 
nerships, are  very  clearly  laid  down  in  Mr.  CoUyer's  valuable  treatise  on  the 
law  of  partnership,  (CoUyer  on  Partnership,  p.  196,) — "Where  a  dissolution  is 
intended,  or  has  already  taken  place,  a  court  of  equity  will  appoint  a  receiver, 
provided  there  be  some  breadi  of  the  duty  of  a  partner,  or  of  the  contract  of 
partnership.  Harding  v.  Gkwer^  18  Yes.  281.  Thus  i(  in  breach  of  moral 
obligation,  one  partner  unjustly  takes  possession,  and  refuses  to  give  security 
to  his  co-partner  for  his  share  of  the  stock,  moneys  and  securities,  (Peacock  v. 
Peaeock,  16  Yes.  49.  MUbank  v.  Revet^  2  Mer.  405 ;)  or  if  he  in  any  respect 
behaves  unrighteously  against  the  interest  of  the  other  partner,  a  receiver  will 
be  appointed.  So,  also,  if  in  breach  of  the  contract  of  partnership,  he  carries 
on  the  trade  with  the  partnership  effects  on  his  separate  account,  after  the  dis- 
sotntlon  (Batrdw/g  v.  GVwer,  18  Yea.  281)  and  thus  or  in  any  other  manner  ez- 
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KpeoUi  iBjQxur  would  not  discliai^  the  receiver,  and^would  direct  that  sach 
bill  should  be  taken,  as  filed  at  the  time  of  the  former.(a) 

(a)  Largan  y.  Bawen^  1  Scb.  &  Le£  296. 


dudes  his  co-partner  jfrom  that  share  to  which  he  is  entitled  in  winding  up  the 
oonoem,  a  receiver  will  be  appointed." 

The  same  rules  which  prevail  respecting  the  appointment  of  a  receiver  in  a 
suit  between  partners,  are  applicable  in  a  suit  between  the  representative  of 
a  deceased  partner  and  the  surviving  partner.  However,  in  the  case  ol  E<a1z 
V.  Schroder ^  (8  Yes.  317,  Sumner's  ed.  note  &,  j  where  the  bill  was  filed  by  the 
administrator  of  a  deceased  partner  against  the  surviving  partner,  and  a 
motion  was  made  to  restrain  the  defendant  from  disposing  of  the  joint  stock, 
and  receiving  the  outstanding  debts,  and  for  a  receiver,  and  the  affidavits 
stated,  according  to  the  information  and  belief  of  the  deponent,  ''  Tbat  the 
defendant  is  in  embarrassed  circumstances,  and  at  present  imprisoned  in 
Newgate  for  a  separate  debt,  and  now  expends  the  joint  stobk,  or  the  moneys 
received  by  him  for  the  outstanding  debts  in  the  maintenance  of  himself  and 
his  lamily,  and  not  in  discbarge  of  the  debts  due  from  the  partnership,"  Lord 
£ldon  made  the  order  for  an  injunction,  but  refused  it  as  to  a  receiver. 

Where  all  the  partners  are  dead,  and  a  suit  is  instituted  between  tbeir 
representatives,  a  receiver  will  be  appointed  as  a  matter  of  course;  "  for,"  as 
Lord  Kenyon  observed,  "  where  there  is  co-partnership,  there  is  a  confidence 
between  the  parties ;  and  if  one  dies,  the  confidence  in  the  other  parmer 
remains,  and  he  shall  receive;  but  where  both  are  dead,  there  is  no  oonfidenoe 
between  the  representatives,  and  therefore  the  court  will  appoint  a  receiver.'' 
PhiUpa  V.  Atkinson,  2  Bro.  G.  C.  272,  Perkins*  ed.  notes  (1)  and  (a.) 

The  court  will  also  appoint  a  receiver  pending  an  investigation  into  the  title 
to  an  estate,  in  a  suit  for  the  specific  performance  of  an  agreement ;  and  this 
it  will  do  at  the  suggestion  of  the  vendor,  reserving,  however,  the  consideratioii 
of  the  question  at  whose  expense  it  should  be ;  {Boehm  v.  Wood,  2  J.  &  W. 
236,)  in  Boehm  v.  Wood,  (T.  &  B,  332,  a  G.)  where  an  appointment  of  this 
nature  had  been  made,  and  the  purchaser  was  afterwards  compelled  to  take 
the  title,  Xx)rd  Eldon  held  it  to  be  clear  that  the  receiver  was  to  be  considered 
as  his  receiver. 

In  HaU  V.  Jenkinson,  (2  Y.  &  B.  125,)  which  was  also  a  case  of  specific 
performance,  the  court,  at  the  instance  of  the  plaintiffs,  granted  a  receiver 
alter  the  answer  of  tlie  purchaser,  who  was  in  possession,  upon  his  admission 
of  insolvency  and  intention  to  sell  and  convey. 

A  receiver  may  likewise  be  appointed  of  the  rents  and  profits  of  an  infiuQt's 
estate,  provided  tliere  be  a  bill  filed;  (Anm,  1  Atk.  489,  678 ;  expaxU  Whii«r 
fiMy  2  Atk.  316,)  but  the  court  will  not  appoint  a  receiver  in  such  case,  oa 
petition  merely.  It  seems,  however,  that  in  the  case  of  idiots  or  lunatic^  a 
receiver  has  been  appointed,  upon  petition,  where  no  person  could  be  found 
disposed  to  act  as  committee.  Expartt  Warren,  10  Yes.  622 ;  and  vide  Anon. 
I  Atk.  578. 

Having  considered  the  circumstances  under  which  tlie  court  will  J^poiat  a 
receiver,  it  is  convenient  in  this  place  to  call  the  reader's  attention  to  the  na- 
ture of  tho  property  which  the  court  wiU  take  under  its  protection  by  means 
of  such  appointment.  It  may  be  ooUected  from  what  has  been  already  laid 
down,  that  a  receiver  may  be  appointed  of  the  rents  and  profits  of  lands,  houses, 
&c,,  and  also  of  all  personal  estate  which  is  capable  of  being  reduced  into  po6- 
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The  court,  it  is  said,  interposes  with  reluctance  to  appoint  Special  tejunc- 
a  receiver  against  the  legal  title,  and  requires  not  only  satis- 
fectory  proof  upon  affidavit,  that  at  the  hearing  the  party  po^^t  wiU  not 
v^ould  be  turned  out  of  possession,  but  also  some  imminent  against  the  le- 
dan^er  to  the  intermediate  *rents  and  profits,  if  possession  gal  title,  ex- 

°  ^  '       ^  cept  in  a  case 

should  not  be  taken,  under  the  care  of  the  court(a)    How-  of  francL 
ever,  though  applications  for  receivers  have  been  frequently 
revised  in  these  cases,(6)  yet  on  many  occasions,  either  upon 

(a)  16  VcB.  to. 

(6)  MordawU  y.  Booper^  Amb.  311.    Frice  y.   WUHarna,  I  Ves.  jnn.  401. 

% 

seffiioD.  In  IkBvis  y.  TTie  Duke  of  Marlborough^  (2  Swanst.  132,)  it  was  held 
that|  in  fkyor  of  equitable  creditors,  the  court  will  appoint  a  reoeiyer  of  all 
property  against  which  a  legal  creditor  might  obtain  execution ;  upon  this 
ground  a  receiyer  has  been  appointed  of  the  profits  of  a  rectory,  {SUver  y. 
Bishop  of  Norwich^  3  Swanst.  112 ;  White  y.  Bishop  of  Peterborough,  ib.  109,) 
under  an  degit.  The  appointment,  is  not,  howeyer,  confined  to  such  property 
as  is  Hable  to  be  taken  under  an  execution  at  law,  but  has  been  extended  to 
whateyer  is  considered  in  equity  as  assets;  and,  therefore,  in  BkmchMrd  y. 
Cawthome,  (4  Sim.  666,)  a  receiyer  was  appointed  at  the  instance  of  a  judg- 
ment creditor  of  the  office  of  master  forester  of  a  royal  forest. 

So,  also,  in  Pakaer  y.  Vaughan,  (3  Swanst.  173,)  the  profits  of  the  office  of 
dfirk  of  the  peace  for  a  county,  haying  been  assigned  for  the  payment  of  credi- 
tors, a  receiyer  was  appointed  pending  the  discussion  of  a  question  as  to  the 
yalidity  of  the  assignment ;  but  in  Cooper  y.  iZnly,  (2  Sim.  660 ;  IRAK. 
660 ;  8.  G.)  a  receiver  was  refused,  pending  such  a  discussion,  of  the  salary 
of  assistant  parliamentary  counsel  to  the  treasury,  on  the  ground  that  the 
safety  of  such  an  office  was  not  assig^ble  upon  grounds  of  public  policy. 

It  has  already  been  shown,  that  a  penmon  granted  by  the  crown  is  capable 
of  being  taken  under  a  sequestration  for  want  of  an  answer,  it  may  therefore  be 
assumed,  that  such  a  pension  may  be  the  subject  of  a  receiyer ;  the  rule,  how- 
eyer, will  not  extend  to  the  half-pay  of  an  officer  in  the  army  or  nayy,  which, 
as  we  haye  also  seen,  is,  upon  grounds  of  public  policy,  exempt  from  the  ope- 
ration of  a  sequestration.  i&.  So,  also,  it  has  been  held,  that  a  pension  granted 
by  the  4  ib  6  Ann.  c.  4.  for  the  more  honorable  support  of  the  dignities  of  the 
duke  of  Marlborough,  to  the  persons,  seyeraUy  and  suocessiyely,  to  whom  the 
same  should  come  by  virtue  of  that  act,  with  a  proviso  that  the  acquittance  of 
eyeiy  such  person  should  be  a  sufficient  discharge,  was  upon  grounds  of  public 
policy,  inalienable,  and  tlierefore  not  the  subject  of  a  receiver,  although  the 
estates  (which  by  the  5  Ann.  a  3,  were  limited  to  the  duke  for  life  with  re- 
mainder) in  tail  male,  Ac,  in  such  manner,  that  they  might  always  go  along 
and  be  enjoyed  with  the  titles  and  dignities,  with  a  proviso  that  they  should 
not  be  alienated  to  the  injury  of  the  persons  in  remainder,  were  held  to  be 
alienable  during  the  life  of  the  person  in  possession,  and  to  be  therefore  the 
subject  of  a  receiyer  during  his  life.  Bams  y.  Jhtke  of  Moflrlborough,  1  Swanst 
74 ;  2  Swanst.  126.  A  receiyer  will  also  be  appointed  of  heirlooms  {Shaftes- 
bury y.  Buke  of  MafrJhorough,  Seton  on  Bee.  330,)  or  of  turnpike  tolls  {Knapp  y. 
WUliams,  4  Yes.  430 ;  BwrmOe  y.  AshJbrooke,  3  Russ.  98,  n.)  but  the  court 
will  not  appoint  a  receiver  of  parochial  rates  which  are  to  be  assessed  and 
collected  at  a  ftiture  period.    Brewry  y.  BameSy  3  Russ.  94. 
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conaeiit,(a)  or  upon  circumstances  of  fraud,(&)  or  where  a 
defendant  absconds  to  avoid  being  served  with  proceB8j(c) 
the  motion  has  been  granted  before  answer. 

There  are  also  a  few  other  cases  in  which,  under  similar 
circumstances,  the  court  has  appointed  a  receiver  upon  mo- 
tion. Thus,  where  upon  a  creditor's  bill,  it  appears  by  the 
answer  that  real  estate  must  be  responsible,  a  receiver  will 
be  appointed.(d)  In  a  prior  case,  even  before  time  for  an- 
swering was  out,  a  tenant  in  common  in  possession  was  or- 
dered  to  give  security  for  payment  of  the  proportion  of  the 
rents  to  his  co-tenants,  or  in  default,  that  a  receiver  should 
be  appointed ;  but  it  is  said,  that  f6r  this  purpose,  the  drciun- 
stances  must  amount  to  a  case  of  exclusion  of  the  co-ten- 
ant.(c)  In  a  recent  case,  where  a  term  had  been  directed  to 
be  sold  for  the  purpose  of  raising  portions,  and  a  tenant  for 
life  ^refused  to  produce  the  title-deeds,  a  receiver  was  ap- 
pointed upon  motion.(/) 

It  has  been  observed  by  Lord  Eldon,  that  wherever  the 
court  has  refused  this  motion,  it  has  turned  upon  the  cir- 
cumstance that  the  party  applying  could  not  state  that  he 
had,  strictly  speaking,  an  equitable  title:  where  he  can 
show  in  substance  that  he  had  an  equitable  title,  the  motion 
will  be  granted.  Accordingly,  in  the  case  before  him,  his 
lordship  granted  a  motion  for  a  receiver,  before  answer,  upon 
a  bill  of  a  purchaser  pendente  lite  ;  the  suit  having  been  in- 
stituted by  the  wife  of  the  vendor,  claiming  under  a  settle- 
ment voluntary  as  being  after  marriage.(y) 

The  court  has  not  in  any  instance  put  a  receiver  upon  a 
mortgagee  in  possession,  provided  he  could  swear  that  any- 
thing was  due  to  him  ;(A)  but  where  a  mortgagee  has  not 
kept  any  account,  the  court  would  probably  grant  an  injunc- 

Bugown  ▼.  Bazdey,  13  Ves.  105.   Lloyd  ▼.  Passingham^  16  Ves.  69,  and  afttf* 
wards  upon  the  effect  of  the  evidence  taken  in  the  canae,  3  Iferiv.  697. 

(a)  Brodie  r.  Barry^  3  Meriy.  695. 

(b)  CompUm  v.  Boarcroft^  oit.  2  Bro.  C.  0. 16T.     Vam  ▼.  BaanyM,  ib.   B^ 
worth  V.  Traffordj  18  Ves.  283. 

(c)  Macguire  v.  AUen,  1  Ba.  ft  Be.  "7  5. 

(d)  Jones  v.  PugTi,  8  Ves.  11. 

(e)  Street  v.  Anderton,  4  Bro.  0.  0.  414.     IhfOyn  ▼.  .fiwJyn,  1  Pick.  800. 
MUbank  y.  Bevett,  2  Meriy.  405. 

(/)  Brigstoke  y.  Maneel,  3  Mad.  Rep.  47. 
(g)  MetcalfY.  Puimioft,  1  V.  A  B.  180. 
(h)  Qwtrrel  v.  Bedford,  13  Vea.  877. 
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iiaii.(a)  It  has  been  said,  that  a  receiver  cannot  be  appoint-  C^maial  istfono* 
^  unless  the  mortgagee  is  before  the  GoiLrt.(&)  But  in  a  ^°^ 
case  before  Lord  Alvanley,(<^)  Sir  H.  Dashwood,  who  had 
charged  his  estates  to  a  considerable  amount,  appointed 
Walker  his  steward  or  receiver  of  all  his  estates,  with  di- 
rections to  pay  the  interest  to  the  mortgagees,  and  the  sur- 
plus of  the  rents  to  himself.  He  afterwards  granted  several 
annuities,  representing  *the  estate  to  be  free  from  incum-  [*869] 

brances,  and  charged  them  on  the  mortgaged  premises.  On 
a  bill  filed  by  the  annuitants  against  Sir  H.  Dashwood  and 
Walker,  to  which  the  prior  incumbrancers  were  not  parties, 
an  injunction  was  granted  to  restrain  Walker  from  paying 
any  part  of  the  rents  to  Sir  H.  Dashwood,  and  a  receiver 
was  appointed,  without  prejudice  to  the  prior  mortgagees 
taking  possession :  where  the  mortgagee  is  not  in  possession, 
the  court  will  appoint  a  receiver,  without  prejudice  to  the 
right  of  the  mortgagee  to  obtain  possession.(d)[l] 

A  court  of  equity  will  frequently  interpose  by  injunction,  strained  from 
to  restrain  a  partner  from  intermeddlinff  with  the  partner-  intemeddKng 
ship  effects,  accepting  or  negotiating  bills  in  the  name  of  the  ship  effects 
partnership,  &c.,  and  if  necessary,  appoint  a  receiver  ;(c)  but 
there  are  cases  in  which  an  injimctiori  will  be  granted,  al- 
though a  receiver  is  refused.(/)[2]     This  will  not  be  done 

(a)  CkMlrington  v.  Poorkery  16  Ves.  469. 

(b)  Price  v.  WHUams,  Coop.  31.  Vide  also  Phipps  ▼.  Bishop  of  Baih  and 
WeUa,  2  Dick.  608. 

(c)  Dalmer  v.  Bttshwood,  2  Cox,  378. 

(d)  Bffran  v.  ComUck^  1  Cox,  422. 

(e)  WiOiams  r.  Bingleyy  cit  2  Vem.  278,  n.  PTuUps  r.  Atkinson,  2  Bro.  0. 
C.  272.    Bead  v.  Bowers^  4  Bro.  C.  0.  440.    Peacock  v.  Peacock,  16  Ves.  49. 

(/)  Harte  y.  Schroder,  8  Ves.  317. 

[1]  As  to  appointmeiit  of  reoeiyen.  Vide  Verpkmk  y.  Oaimes,  I  Johns.  Gh. 
Bep.  ST.     Chreen  y.  Wmter,  ib.  60.    Boyd  y.  Wiekham,  3  Johns.  Ch.  Bep.  48. 

[2]  The  rights  of  partners  has  long  been  the  subject  of  equity  jurisdiction. 
The  remedial  nature  and  restraining  effects  of  an  iojanction,  is  dearljr  apparent 
in  those  cases  where  fraud  is  intended  or  is  perpetrated  upon  this  relation:  as 
for  instance,  where  one  partner  has  inyolyed  the  partnership  in  debt,  or  has 
become  Insolyent,  the  court  will  restrain  him  from  drawiug,  accepting  and  in- 
dorsing bills  in  the  name  of  the  firm,  and  from  receiying  the  partnership  debts. 
WmamsY,  Bmgley,  2  Vem.  278.  Maekr  y.  Kirtxm,  3  Yesey,  74.  BoodY, 
Astonf  1  Russ.  412.  And  the  court  has  interfered  to  restrain  the  oyerbearing 
and  oppressiye  conduct  of  one  of  tl)e  partners.  CharUon  v.  PouUer,  1  Vesey, 
429.  And  the  court  will  stay  the  application  of  partnership  property,  to  uses 
not  warranted  by  the  articles.  Olassingion  y.  Thwaites,  1  Sim.  &  Str.  124. 
And  on  the  death  of  a  partner  the  writ  is  of  frequent  use  between  the  suryi- 
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SpMUa  iD|tni«-  Merely  on  the  ground  of  there  being  a  disBolirtion  of  ^ 
^^  partnership ;  it  will  be  granted  wherever  there  *iB  a  violfr 

r*8611  ^^^^  ^^  ^^*y  ^^  *^®  partner,  or  a  breach  of  contract(a)[l] 

The  principle  upon  which  a  court  of  equity  interposes  in 
this  mode  between  partners,  is  merely  with  a  view  to  the 

(a)  Barding  r.  Glover,  18  Ves.  281.     Charlton  v.  FtiuUer,  19  Ve&  14&.  o. 


Ton  and  the  representatives  of  the  deceased.  Alder  t.  Tomucr^  3  Svaa^ 
489.  If  the  Bunriving  partner  does  not  aocouot  in  a  reasonable  time,  U>e  ooot 
will  grant  an  injunction  and  restrain  him  ttom  acting,  and  direct  an  accoont  to 
be  taken.  Murray  r.  Mnmford,  6  Gowen's  Bep.  441,  and  see  Davii  t.  Mmi 
1  Overt  121. 

It  is  said  not  to  be  the  practice  to  grant  an  injunction  bei(x«  the  deieodiBi'i 
answer  is  filed ;  but  where  the  object  of  the  plaintifib  is  to  prevent  irrepinlil> 
mischief,  as  where  the  defendant  is  insolvent  and  is  wasting  the  estate,  i  spe- 
cial injunction  will  be  granted  on  motion  before  answer  supported  by  aifidsrift 
Laweon  v.  Morgan,  I  Price,  303.    Mead  v.  Bototrs,  4  Bro.  440. 

And  the  role  is,  that  for  the  purpose  of  obtaining  or  continuing  an  iojondiaOt 
Affidavits  cannot  be  received  in  contradiction  to  assertions  positivelj  made  it 
the  answer,  but  affidavits  of  tlie  misconduct  of  partners  filed  prior  to  the  •&- 
swer,  may,  it  appears,  be  read  against  the  answer.  CharUon  v.  /Mir,  1^ 
Vesey,  148.  Feaeock  ▼.  Peacock,  16  Yeaey,  49.  EasUwm  ▼.  Kiri,  I  JoIidl 
Ch.  Rep.  444.  And  affidavits  filed  subsequently  to  the  answer,  may  be  resA 
in  support  of  an  allegation  in  the  bill,  not  contradicted  by  the  answer.  1 
Swanst.  264,  (note  a) 

It  was  at  one  time  doubted  whether  the  court  would  interfere  by  injanctioQ, 
where  the  conduct  of  the  partner  did  not  Aimish  •  case  upon  which  they 
would  dissolve  the  partnership,  but  it  is  now  dearly  established,  that  they  viQ 
award  an  ii^junction  against  one  partner  without  dissolving  the  partaerahipL 
Charlton  v.  FOuUer,  19  Yesey,  148,  (n).  Cfoodman  v.  Whitoomb,  1  Ja&  it  VaL 
692. 

If  one  partner  should  clandestinely  cany  on  anotlier  trade,  or  the  au» 
trade,  Ibr  his  own  private  advantage,  and  in  a  manner  injurious  to  the  true  in* 
tercets  of  the  partnership,  or  should  direct  the  capital  or  funds  of  the  partno^ 
ship  to  such  secret  and  sinister  purposes,  equity  will  restrain  him  by  tiganctiOB 
ftom  canying  on«the  trade  or  business  which  is  thus  inconsistent  with  the 
lights  and  interests  of  the  partnership;  for  the  prindplea  of  courts  of  eqoi^ 
will  not  permit  that  parties,  bouud  to  each  other  by  an  express  or  implied 
oontract  to  promote  an  undertaking  for  the  common  benefit,  should  any  of 
them  engage  in  another  concern,  which  neoessarily  gives  them  a  direct  intereit 
adverse  to  that  undertaking.     GUuamgton  v.  Thwaitoe,  1  Siul  it  Stu.  124, 133. 
But  if  there  be  no  such  necessary  conflict^  or  incompatibility  of  interests,  the 
mere  circumstance  that  the  partner  may  thereby  be  ezpoeed  to  the  temptation 
to  be  dishonest,  or  to  abuse  his  trusty  or  to  betray  his  duty,  has  not  been 
thought  suffident  to  justify  courts  of  equity  in  imposing  such  restraint  by  in- 
Jnnction.    (See  Story  on  Pabtkebship,  sec.  178.) 

[1]  The  apprehensions  of  one  partner  that  the  other  will  mis-apply  the 
partnership  funds,  is  not  a  ground  for  an  injunction  to  restrain  him  fiom  inter* 
fering  with  the  partnership  accounts  and  efiecta.  Woodward  v.  SchatuU,  3 
Jdina  Ch.  Rep.  416. 
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reKe^  by  winding  up  and  disposing  of  the  concern,  and  di*  SHM^  injuao- 
▼iding  the  produce :  it  will  not  lend  itself  to  the  purpose  of  ^°** 
carrying  on  the  concern.    The  court  refused  upon  any  other 
principle  to  grant  an  injunction,  and  appoint  a  manager  in 
—         the  opera  house  case.(a)[2] 

The  court  is,  however,  cautious  (even  when  ancillary  to 
■  J  a  dissolution)  in  granting  this  relief:  accordingly,  under  a 

—         bill  by  some  partners  in  a  joint  concern,  in  behalf  of  tlienv 
-  selves  and  the  others,  three  hundred  in  number,  for  a  disso- 

--  lution,  receiver,  &c.,  and  an  account,  alleging  mismanage- 

"_  ment  by  the  managers ;  the  court  refused  to  interfere  by  in- 

junction^ and  the  appointment  of  a  receiver  in  the  first  in- 
stance,  until  the  parties  had  tried  the  means  of  redress  pro- 
Tided  by  the  articles.(6)[3] 

(a)  Waten  t.  Ibylor^  15  Yea,  10.  Upon  the  lame  principle  it  was  deter* 
mined  that  there  ooold  be  no  relief  upon  a  Inll  by  one  partner  against  another, 
which  did  not  praj  a  diaaolution.    Fcfrman  v.  Eomfroy^  2  V.  ft  B.  329. 

(h)  Carlm  t.  Dntry,  1  Y.  ft  K  154. 

fi]  Bat  a  court  of  equity  will  sometimes  appoint  a  person  to  carry  on  a  trade 
fcr  the  benefit  of  an  infiuit  partner.  Thom^jfun  ▼.  Bm8%  4  John.  Gb.  Bep. 
921. 

[3]  In  the  case  of  MarshaU  t.  CMmon^  2.  Jaa  ft  Walk.  26^  the  court  SMd : 
**  There  is  only  this  point  in  the  case  now  before  me,  which  I  wish  seriously  to 
oottsider,  namely,  that  although  this  court  will  interfere,  where  there  is  a  breach 
of  the  coTenants  in  articles  of  partnership,  so  important  in  its  consequences 
as  to  auihorize  the  party  complaining  to  call  for  a  dissolution  of  the  partner- 
ship, whether  and  it  is  a  matter,  that  will  deserve  a  great  deal  of  considera* 
tion,  before  it  goes  so  far  it  will  entertain  the  jurisdiction  of  pronouncing  a 
decree  for  this  is  what  is  to  be  done  in  the  cause,  in  whidi  tliis  motion  is  now 
made  for  a  perpetual  injunction,  as  to  a  particular  covenant,  the  partnership 
not  being  dissolved  by  the  court  There  is  one  case,  which  is  constantly  oo- 
euring,  that  of  a  partner  raising  money  for  his  private  use  on  the  credit  of  the 
partnership  firm ;  and  the  court  interferes  then,  because  there  is  a  ground  for 
dissolving  the  partnership.  But  then  the  danger  must  be  such,  there  must  ba 
that  abuse  of  good  &ith  between  the  members  of  the  partnership)  that  tlie 
court  will  tiy  the  question,  whether  the  partnership  should  not  be  dissolved  in 
consequence.  But  it  is  quite  a  difTerent  thing,  and  it  would  be  quite  a  new 
head  of  equity  for  the  court  to  interfere,  where  one  party  violates  a  partieular 
covenant,  and  the  other  party  does  not  choose  to  put  an  end  to  the  partner* 
ship ;  in  that  way  there  may  be  a  separate  suit  and  a  perpetual  injunction  in 
respect  of  each  covenant ;  that  is,  a  jurisdiction,  which  we  have  never  decided- 
ly entertained.  All  this  bill  seeks  is  a  perpetual  injunction  against  using  any 
other  than  this  particular  firm  and  name ;  and  the  question  wouM  be,  if  very 
serious  mischief  were  to  arise  firom  not  usmg  it,  whether  the  party  would  not 
be  obliged  to  flrame  his  biU  diflbrently.  I  have  no  difficulty  in  saying,  that 
where  the  members  of  a  partnership  contract  by  covenant,  that  the  fbrm  shall 
be  A.  B.  C.  and  D.,  that  it  is  a  breach  of  that  covenant  for  A.  to  sign  those 
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^eoial  iaiaa>     ^Mr.  Wooddeson  has  preserved  a  note  of  a  remarkable 
°*'  case,  where  the  court  seems  to  have  qualified  the  right  of  a 

Partner  re- 
trained ftom  instnunentSy  to  which  the  ooTenant  refers,  in  tiie  name  of  A.  and  oompanj,  bat  it 
partn«^p  ^  ^^  ^^^  '^  breach  of  that  oorenant  for  D.  to  sign  hia  own  name  adding  'fiv 
self  and  partners,'  because  by  these  words  it  can  no  more  be  known,  who  are 
his  partners  than  by  the  word  Co.  When  partners  enter  into  such  contracts, 
Hie  meaning  and  intent  is,  that,  in  the  first  phioe,  it  may  be  known  to  the 
worid  for  the  benefit  of  eadi  partner  that  he  is  a  partner  in  that  oonoeni,  and 
also  that)  as  between  each  partner  and  the  world,  it  should  not  be  left  to  them 
to  speculate  who  are  really  partners  or  who  are  dormant  partners,  and  so  on. 
It  is  intended  that  each  individual  may  have  the  credit,  which  beloogs  to  bis 
name,  and  may  not  be  exposed  to  consequences  which  might  arise  from  bis 
name  not  being  used.  But  it  must  be  made  out  to  be  a  case,  which  goes 
fiirther  than  this  does,  to  entitle  the  court  to  grant  an  injunction  against  the 
breach  of  such  a  contract;  it  must  be  a  studied,  intentional,  prolonged  and 
continued  inattention  to  the  application  of  one  party  calling  upon  the  other  to 
observe  that  contract  Looking  at  the  circumstances  of  this  case  altogether, 
recollecting  that  the  application  was  only  made  by  the  plaintiff  fai  AprO  kat, 
and  even  admitting,  that  some  of  the  letters,  as  has  been  inssted,  may  amoant 
to  oontracts  binding  on  theplaintifij  the  question  is,  whether  it  was  not  knows 
who  were  really  partners  ?  I  do  not  mean  to  say,  that  there  has  been  sodi 
an  exact  performance  of  the  contract  as  there  ought  to  be ;  and  these  gentle* 
men  will  do  well  if  they  mean  to  protect  themselves  fhun  the  interi^nce  of 
this  court  to  use  all  the  names  in  the  concern, — ^they  must  do  that,  or  the 
court  will  be  under  the  necessity  of  awarding  an  injunction,  or  dissolving  the 
partnership."  The  motion  was  refhsed  without  costs.  As  to  whether  the 
right  to  use  the  partnership  firm,  after  the  death  of  one  partner,  belongs  to  the 
survivor,  or  is  a  part  of  the  good-will  of  the  partnership ;  see  Lewis  v.  iMf- 
dimt  1  Sim.  R.  127.  See  also  WAster  v.  Webster,  3  SwansL  R.  490,  n.  In 
Miles  V.  Thcmuu,  (9  Sim.  B.  607,)  Sir  Lanoelot  Shadwell  (the  vice  chancellor) 
thought^  that  an  injunction  might  be  g^ranted,  whenever  the  act  complained  of 
Is  one,  that  leads  to  the  destruction  of  the  partnership  property,  notwithstaod- 
ing  a  dissolution  thereof  may  not  be  prayed. 

Mr.  Gow  (Gow  on  Part  p.  Ill,  112)  remarks:  "  Oourts  of  equity  will  like- 
wise interfere,  where  a  breach  of  any  of  the  covenants,  contained  in  the  artides 
of  partnership,  has  been  committed,  if  the  breach  be  so  important  in  its  con- 
sequenees,  as  to  authorise  the  party  oomplaining  to  call  for  a  dissolution  of  the 
partnership.  One  case  of  oonstent  occurrence,  falling  under  this  head  of 
equiteble  relief  is  that  of  a  partner  raising  money  for  his  private  use  on  the 
credit  of  the  partnership  firm.  In  a  case  so  circumstenced,  the  court  inte^ 
poses,  because  there  is  a  ground  for  dissolving  the  partnership.  Bnt  then  the 
impending  danger  must  be  such,  there  must  be  that  abuse  of  good  fidth  be- 
tween the  members  of  the  partnership,  that  the  oourt  will  try  the  qnestioo, 
whether  the  partnership  should  not  be  dissolved  in  consequence.  Thus,  where 
it  has  been  covenanted,  that  all  oontracto  entered  into  by  any  of  the  fim,  «Bd 
all  checks,  bills,  and  receipte  for  money,  should  be  figned  in  the  joiht 
names  of  all  the  partners,  a  court  of  equity  will  restrain  one  partner  from 
entering  into  any  engagement  in  the  name  of  *  himself  and  partners,'  or 
will  dissolve  the  partnership.  Were  the  court  not  to  lay  down  this  rate 
for  ite  guidance,  separate  suite  might  be  successively  instituted,  prsr 
ing  for  perpetual  ii^unotions  in  respect  of  the  breach  of  each  particular  oorea 
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partner  to  dissolve  the  partneTsliip.    "  An  application,"  he  ^^^  ^^ 
observes,  "  was  made  some  years  ago  to  the  court  of  chan- 

ant,  which  is  a  fpedee  of  jurisdiclion  the  oourt  has  never  deddedlj  entertained. 
80,  if  one  partner  exchide  another  from  the  benefits  of  the  ooncem,  the  court 
will  iaterfore  and  dissolve  the  partnership;  and  it  assumes  a  jurisdiction  on 
this  ground,  that  if  the  partners  will  not  allow  the  partnership  to  be  carried 
on  in  the  manner  in  which  it  ought  to  be,  it  is  a  reAon  for  putting  an  end  to 
it  altogether.    Neither  will  a  court  of  equity  assist  in  the  management  of  the 
aflhirs  of  a  oompanj  during  its  existence ;  but  if  a  sufficient  case  is  made  out 
to  justify  its  interposition,  it  will  appoint  a  manager  in  the  interim,  for  the 
purpose  of  winding  up  and  putting  an  end  to  the  concern.    But  although  the 
general  principle  of  the  oourt  is  not  to  interfere  in  a  partner^ip  concern,  unless 
the  bill  prays  a  dissolution ;  yet  there  are  cases  of  partnership  for  a  term  of 
years,  in  which  it  has  been  said  the  court  will  interpose  during  the  term  not- 
withstanding a  dissolution  be  not  prayed.    Thus,  where  some  of  the  members 
of  a  partnership  or  company  seek  to  embark  one  of  their  body  in  a  busine^ 
which  was  not  originally  part  of  the  partnership  concern,  and  they  are  unable 
to  show,  that  such  partner  either  expressly  or  tacitly  acquiesced  ui  the  proposed 
extMision  of  the  ooncem,  a  court  of  equity  would,  it  is  apprehended,  restrain 
them  from  proceeding  in  the  execution  of  their  inteiftion,  without  dissolving 
the  partnership  or  company.    So,  where  a  member  of  a  fhm  negleoted  to  enter 
the  receipt  of  partnership  money  in  the  books,  and  did  not  leave  the  books 
open  for  the  inspection  of  the  other  partners,  equity  interfered  without  dissolv- 
ing the  partnership.    So^  where  there  has  been  a  studied,  intentional,  prolong* 
ed  and  continued  inattention  to  the  application  of  one  partner  calling  upon 
the  other  to  observe  the  contract  of  partn^sbip,  the  court  will  grant  an  in- 
junction against  the  breach  of  it    And,  in  general,  ciroumstanoee  of  the  latter 
description  must  be  disclosed  to  induce  a  judicial  interferenoe  on  a  breach  of 
the  articles  of  partnership,  unless  a  dissolution  be  prajred."    Kr.   OoUyer 
(Collyer  on  Partn.  B.  2,  ch.  3,  §  6,  p.  236)  says :  "  It  seems  clear  that  a  court 
of  equity  will  sometimes  award  an  injunction  i^inst  one  partner,  without  dis- 
solving the  partnership ;  perhaps  even,  where  the  delinquency  of  that  partner 
is  not  sufficient  to  warrant  a  dissolution.    At  any  rate,  it  certainly  seems  to 
have  been  held,  that  a  oourt  of  equity  will  restrain  the  gross  personal  miscon- 
duct of  a  partner  without  compelling  a  dissolution  of  the  partnership  before 
the  expiration  of  the  term.    In  Ghartton  v.  Poutter,  (19  Yes.  148,  n.)  a  bill  was 
filed  by  Richard  Charlton,  senior,  and  junior,  partners  ui  a  brewery,  charging 
great  misconduct  by  the  defendant,  the  third  partner,  in  disobliging  and  turn- 
ing away  the  customers,  prevailing  on  the  servants  to  leave  the  brewhouse, 
assaulting  and  obstructing  them,  causing  them  to  quit  their  service,  locking 
up  the  books,  retaining  as  servants  (without  the  plaintiff^'  consent)  bruisers 
and  boxers,  who  obstructed  the  trade,  threatening  to  ruin  the  trade,  and  refus- 
ing to  account    The  bill  preyed  that  at  the  end  of  the  partnership,  the  stock 
and  utensils  might  be  valued,  and  that  the  defendant  might  be  compelled  to 
receive  one  third  part  of  the  value,  and  for  an  injunction  restraining  the'de- 
ibndant  from  any  act  to  the  obstruction  or  damage  of  the  trade.    On  motion, 
after  answer,  for  an  injunction,  it  was  ordered,  that  the  defendant  be  restrained 
from  using  force,  either  by  himself  or  any  other  person  or  persons,  to  the  ob- 
struction or  interruption  of  the  brewing  trade  in  question,  and  fh>m  removing 
or  displacing  any  of  the  servants  hired  or  employed  by  the  partners,  or  the 
m^  port  of  tiiem,  in  carrying  on  the  trade^  without  l^ave  of  the  court ;  and 
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Spedal  injimo-  oetj,  for  an  injuntioQ  to  inhibit  the  defendant  from  diaaok- 
ing  a  commercial  partnership ;  the  other  side  proposed  to 

from  oarrying  aw»j  or  remoTing  out  of  the  oocmtiDg-hoose  beiongiiig  to  the 
partnership  any  partnership  books  or  papers  relating  to  the  said  trade;  and 
upon  the  pUuntiffii'  submission,  it  was  farther  ordered,  that  the  p!aiatift  ba 
restndned  in  like  manner.  The  opinion,  that  a  partner's  miaoondnct  may  be 
restrained  by  injnnction,  Urithoat  the  necessity  of  a  dissolntion,  is  sanetknied 
by  Lord  Eldon  in  the  case  of  Ooodman  y.  WhiUcmh^  (1  Jac.  &  Walk.  572.) 
The  parties  in  that  case  being  partners  in  the  bnsiness  of  carpet  mamifiictnrefs, 
the  bill  was  filed  for  a  dissolution  of  the  partnership,  and  the  usual  aooooats. 
One  of  the  grievances  stated  in  the  bill  was,  that  the  defendant  had  sold  goods 
at  an  under  price,  and  exchanged  others  for  household  furniture,  which  be  bad 
appropriated  to  his  own  use.  Lord  Eldon  said,  that  trifling  drcnmstanoes  of 
conduct  were  not  sufficient  to  authorize  the  court  to  award  a  dissolntkiD.  It 
was  stated,  that  the  defendant  had  changed  carpets  for  household  foniitaie ; 
that,  perhaps,  might  be  an  improper  act ;  but  still,  there  miglit  be  a  thousand 
reasons,  why  tlie  court  should  not  do  more  than  restrain  him  in  fotore  Ibom  sa 
doing ;  more  particularly,  as  it  was  stated  by  the  answer,  that  he  did  it  be* 
cause  he  thought  it  the  best  thing  that  could  be  done.  A  court  of  equity, 
however,  will  be  reluotant  to  award  an  inj^anction  against  a  partner,  nnlM 
there  be  grounds  for  a  dissolution  ;  and  in  many  cases  such  a  course  would  be 
atiended  with  obvious  inconvenience  to  the  parties.  ManhaU  v.  OohnaHy  S 
Jac.  &  Walk.  2G6.  And  cases  may  arise^  where  an  injunction  cannot  with 
propriety  be  granted,  whether  the  parties  do,  or  do  not»  contemplate  adissolii- 
tion  of  the  partnership,  and  even  though  the  party,  against  whom  the  iojone- 
tion  is  sought,  may  have  acted  contrary  to  the  spirit  of  the  partnership 
arrangements.  Thus,  two  persons  agreed  to  work  a  coach  lirom  Bristol  to 
London,  one  providing  horses  for  a  part  of  the  road,  and  the  other  for  the  re- 
mainder. In  consequence  of  the  horses  of  one  having  been  taken  in  exeouUon, 
the  other  provided  horses  for  that  part,  which  had  been  undertaken  by  the 
first.  He  afterwards  persisted  in  providing  horses  for  the  whole  journey,  and 
claimed  the  whole  profits.  Upon  a  motion  for  an  injunction  to  restrain  bim 
irom  so  working  the  coaches,  Lord  Eldon  refused  the  injunction.  'It  is  diiB- 
cult,'  said  his  lordship,  *  to  understand,  how  such  a  case  can  be  the  proper  sub- 
ject of  the  jurisdiction  of  this  court  by  injunction.  If  I  enjoin  the  defendant 
Irom  bringing  horses  to  convey  the  ooadies  between  the  limits  in  questioD,  I 
must  enjoin  the  phtintifF  from  not  bringing  horses  there.  I  cannot  restrain  the 
defendant,  unless  I  have  the  means  of  assuring  him,  that  be  shall  find  the 
plaintiff's  horses  ready.  I  should  otherwise  enjoin  him  from  dmng  that,  which 
if  he  omits  to  do,  he  will  be  liable  to  actions  by  every  person,  whom  be  has 
undertaken  to  convey  from  Bristol  to  London.'  SmiOi  v.  Fromtmt,  2  Swanst 
330.  In  this  oase  Lord  Eldon  said,  that  a  question  might  arise,  whether  tbe 
plaintifi^  showing,  that  his  horses  were  always  ready,  would  not  be  entitled  to 
the  same  profit  as  if  they  were  used."  See  also  TTiZcoa  v.  Oreenwood,  1  Swanet 
R.  *4S1,  where  Lord  Eldon  said,  that  in  the  ordmary  course  of  trade,  if  anyone 
partner  seeks  to  exclude  another  from  takmg  that  part  in  the  concern,  which 
he  is  entitled  to  take,  the  court  will  grant  a  receiver.  Mr.  Collyer  underetsnds 
this  declaration  as  applicable  to  cases,  where  a  dissolution  is  not  sought.  OoU- 
yer  on  Partn.  B.  2  ch.  8,  §  6,  p.  240,  241,  2d  edit.  In  the  case  of  Xoaxmite 
▼.  RuteeO,  (4  Sun.  R.  8,)  the  vice  ohanoeUor  (Sir  L.  ShadweU)  said ;  "I  take 
this  to  be  a  bill,  which  purposely  avoids  the  prayer  for  a  dissolution;  aad  that 
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defer  it,  as  not  having  had  time  to  answer  the  affidavits ;  SpecW  i&jmio- 
but  it  was  insisted  that  this  was  in  the  nature  of  an  injunc- 

it  was- not  in  tbe  oontemplation  of  the  plaintiff,  that  the  partnership  should  be 
pfot  an  end  ta  It  woold,  ther^^re  be  »  surpriee  upon  the  parties  to  this 
leoord,  if  I  were  to  deal  with  it  as  if  a  dissolution  were  sought  Here  the 
partserahip  is  stIU  subsiatiDg ;  and  the  bill  is  filed  for  an  account  merely  of 
tbe  deolmgs  and  transactions  of  the  partnership.  With  respect  to  the  law  of 
this  court  upon  this  subject^  there  is  no  instance  of  an  account  being  decreed 
of  the  profits  of  a  partnership^  on  a  bill|  which  does  not  praj  a  dissolution,  but 
oontemplotes  the  subsistence  of  the  partnership.  The  opinion  of  Lord  Eldon 
upon  this  sabjeot  has  been  from  time  to  time,  expressed  both  before  and  since 
the  decision  of  Manison  v.  Armitage,  Suppose,  4hat  the  court  would  enter- 
tain a  bill  like  the  present,  and  direct  an  account  to  be  taken  of  the  dealings 
of  a  partnership,  and  that  it  appeared,  by  tbe  master's  report,  that  a  baknce 
was  due  from  the  defendant  to  the  plaintiff;  then,  upon  forther  directions,  the 
plaintiff  would  ask  for  an  order,  that  the  balance  might  be  paid  to  him ;  it 
would,  however,  be  competent  to  the  defendant  to  file  a  supplemental  bill,  in 
order  to  show,  that,  since  the  account  was  taken,  a  balance  had  become  due 
to  him,  from  the  plaintiff,  aiter  giving  the  plaintiff  credit  for  the  amount  found 
due  to  him  by  tiie  master ;  and  thus  the  matter  might  be  pursued  with  endless 
^WBges  and  supplemental  bills  might  be  filed  every  year,  that  the  partnership 
continued,  and  a  balance  would  never  be  ascertained  till  the  partnex^ip  ex- 
pired, or  the  court  put  an  end  to  it.  Tlils  court  will  not  always  interfere  to 
enfbrce  the  contracts  of  parties :  but  will,  in  some  instances,  leave  them  to 
their  remedy  at  law ;  tia  in  the  cases  of  agreements  for  the  purchase  of  stock, 
or  for  the  building  of  house&  With  respect  to  occasional  breaches  of  agree* 
ments  between  partners,  when  they  are  not  of  so  grievous  a  nature,  as  to  make 
it  impoesible^  that  Uie  partnership  should  continue,  the  oourt  stands  neuter. 
But,  when  it  finds  that  the  acts  complamed  of  are  of  suoh  a  character  as  to 
show,  that  the  parties  cannot  continue  partners,  and  that  relief  cannot  be 
given  but  by  a  disscdution,  the  court  will  decree  it,  although  it  is  not  specifi* 
caDy  asked.  Here  a  dissolution  is  not  prayed  for ;  and,  if  tbe  oourt  were  to 
do  what  it  asked,  it  would  not  be  final  Having  regard  then  to  the  opinion 
expressed  by  Lord  Eldon,  both  before  and  after  the  decision  in  Harrison  v. 
Armitage^  my  settled  opinion  is,  that  this  bill  cannot  be  maintained;  and, 
therefore  the  demurrer  must  be  allowed.*'  In  the  recent  case  of  Miles  v. 
TkomaSf  (9  Sim.  R.  606,  608,)  the  same  learned  Judge  said :  "I  am  of  opinion 
that  tbe  oourt  ought  to  interfere  between  copartners,  whether  the  act  com- 
plained of  is  one  that  tends  to  the  destruction  of  the  partnership  property, 
notwithstanding  a  dissolution  of  the  partnership  may  not  be  prayed." 

Mr.  Oow  (Tr.  on  Partn.  p.  114.)  remarks:  "  Independently  of  the  administra^ 
tion  of  relief  by  a  court  of  equity  in  tbe  cases  to  which  we  have  alluded,  it 
will,  it  seems,  in  some  instanoes,  interpose ;  and,  during  the  continuance  of  a 
partnership,  appoint  a  receiver  of  the  joint  effecta  But  to  authorize  a  party  to 
call  for  the  appointment  of  a  receiver  of  the  stock  of  a  subsisting  partnership,  he 
must  be  prepared  to  show  a  case  of  the  grossest  abuse,  and  of  the  strongest 
misoondttct  on  the  part  of  tlie  managing  partner ;  for,  except  under  such  cir- 
cumstances, the  court  will  not  interfere,  inasmuch  as  the  probable  result  of  its 
interposition  is  the  destruction  ot  the  trade.  Oliver  v.  ffamUtcmf  2  Anstr.  453; 
Miilbank  v.  BewUe^  2  Meriv.  405.  In  a  note  to  the  cose  of  GJassington  v. 
JliwaOes^  1  Sim.  &  Stu.  130,  it  is  questioned  by  the  learned  reporters,  whether 
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Speeud  ifijiuKs  tion  to  stay  waste,  and  that  irreparable  damage  might  ansae. 

At  length  the  court  deferred  it,  the  defendants  undertak- 
ing not  to  do  anything  prejudicial  in  the  meantime ;  but 

the  coTirt  will  ever  interfere  on  an  interlocatoiy  application  for  a  reoeivw  or  in- 
junction, in  the  case  of  a  partnership,  occasioned  bjr  the  acts  of  the  parCiei, 
unless  on  circumstances,  clearly  established,  of  fraud,  entire  exclusion,  or  gron 
misconduct)    Nor  will  a  receiver  be  appointed  upon  a  summary  appticatioa, 
where  there  is  a  covenant  to  refer,  and  no  attempt  has  been  made  to  submit  the 
matter  in  dispute  to  arbitration.    Waters  v.  Taylor^  15  Yes.  10.  But  i^  in  the  or- 
dinary course  of  trade,  any  of  the  partners  seek  to  exclude  another  from  taking 
that  part  in  the  concern  which  he  is  entitled  to  take,  the  court  will  grant  a  re- 
ceiver, because  such  conduct  wairants  a  dissolution.     WUaon  v.  Cfreenwoodt  1 
Swanst  481 ;  S.  0.    1  J.  Wilson,  223.    See  also  Read  t.  Bowers,  4  Bro^  C.  GL 
441 ;  Charlton  v.  FotUter,  19  Ves.  148,  n.  c.    The  principle,  indeed,  up<m 
which  the  court  of  chancery  interferes  between  partners,  by  appointing  a  re- 
ceiver, is  merely  with  a  view  to  the  relief,  by  winding  up  and  disposing  of  the 
concern,  and  dividing  the  produce,  but  not  for  the  purpose  of  carrying  on  the 
partnership.     Waters  v.  Ihyhr^  16  Ves.  10.    Therefore  a  receiver  of  a  part- 
nership will  not  be  appointed  upon  motion,  unless  it  appear  that  the  plaintiiT 
will  be  entitled  to  a  dissolution  at  the  hearing ;  for  otherwise  the  court  mig^t 
make  itself  the  manager  of  every  trade  in  the  kingdom.     Ooodman  v.  WhU^ 
combj  1  Jacob  &  Walk.  589;  Ghapman  v.  Beach,  ibid,  694;  Sarrison  r.  Armi* 
tage,  4  Madd.  143.    And  where  it  seems  absolutely  necessary  that  a  receiver 
should  be  appointed  of  partnership  property,  the  court  will  always  pause  be- 
fore it  takes  a  step  likely  to  be  so  ruinous  to  the  parties.    Waters  v.  Ibylor,  16 
Ves.  10;  Peacock  v.  Feacock^  16  Ves.  57.    A  court  of  equity,  on  an  applica- 
tion properly  substantiated,  will  appoint  a  receiver  of  a  mine  or  colliery,  as 
well  as  of  an  ordinary  partnership  in  trade;  because  where  persons  have  diA 
ferent  interests  in  such  a  subject,  and  manuftK^ture  and  bring  to  maricet  the 
produce  of  the  land  as  one  common  Aind,  to  be  sold  for  their  common  benefit^ 
it  is  to  be  regarded  rather  as  a  species  of  trade  or  partnership,  than  as  a  metd 
tenancy  in  common  in  the  land.    Jefferys  v.  SmitJi,  1  Jaoob  &  Walk.  298; 
Story  V.  Lord  Windsor^  2  Atk.  630 ;   Cramhay  v.  Jfattte,  1  Swanst  618 ;  &  C 
1  J.  Wills.  181 ;   Wmiams  v.  Attenborough,  1  Turner,  73 ;  Feredy  v,  Wtghkoidt, 
1  Tamlyn,  250.    But  if  the  claimant  to  an  equitable  interest,  in  sudi  a  con- 
cern, knowingly  suffers  great  expense  and  risk  to  be  incurred  before  he  asserts 
his  equitable  right,  and,  keeping  aloof  while  the  undertaking  is  hazardous 
seeks  the  interposition  of  the  court  only  when  it  is  attended  with  a  profitable 
result,  the  court  will  not  interfere  by  appointing  a  receiver  on  motion,  and  it  is 
doubtful  whether  it  would  interpose  in  such  a  case,  even  by  decree.    Nonoaiy 
v.  Rowe,  19  Ves.  144;  Senhouse  v.   Christian,  cited  ib.  167.    In  particular 
cases,  equity  wUl  restrain  the  improper  conduct  of  a  partner  without  appointing 
a  receiver.    Seely  v.  Boehm,  2  Madd.  176 ;  but  see  Smith  v.  Fromont,  3  Swanst 
330,  and  GlassingUm  v.  Thwaiks,  1  Sim.  &  Stu.  124.    Where,  by  the  partner- 
ship agreement)  the  concern  was  to  be  managed  by  a  committee,  the  share  of 
each  proprietor  dying  or  retiring,  to  be  first  offered  to  the  committee,  to  be 
purchased  for  the  general  body,  it  was  held,  that  the  whole  concern  could  not 
be  sold  but  with  the  consent  of  all ;  and  that,  where  all  but  two  out  of  thirty- 
one  had  agreed,  and  sold  the  concern,  such  sale  did  not  pass  the  share  of  such 
two ;  but  in  such  a  case  there  need  be  no  previous  offer  to  the  committee. 
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no  doubt  arose  as  to  the  general  propriety  of  the  applica-  Special  injano* 
tioii.(a)[l]  ^^°*^ 

(a)  CJuwany  ▼.  Vim  Stmmer^  II  Geo.  3,  Wood  Lea  toL  3,  4X6,  n.  ]i£r. 
Swanston  in  a  note  to  the  late  case  of  Cromhay  v.  Mamlt^  which  is  fhll  of  the 
most  rare  and  valuable  learning  upon  the  subject  of  partnership,  has  given  the 
entries  of  this  case  in  the  register's  book.    1  Svra.  612. 


[1]  The  register  contains  the  following  entry  of  the  original  applioatlon  in 
this  case.  Peter  Chavany,  plaintilT,  James  Van  Sommer  and  others,  defend- 
ants; 14th  Jfovember,  1171.  "Whereas  A£r.  Solicitor-general,  of  counsel 
with  the  plaintiff,  this  day  moved  and  offered  divers  reasons  into  this  court, 
that  an  injunction  may  issue  to  restrain  the  said  defendants,  James  Van  Som* 
sier,  itc.  from  dissolving  or  breaking  np  the  co-partnership,  now  carrying  on 
between  the  plaintiff  and  the  said  defendants,  &a  \  or  from  doing  any  act 
whatever  tending  thereto,  and  also  to  restrain  the  said  defendants,  &a  from 
selling  or  disposing  of,  or  joining  in  the  sale,  conveyance  or  assignment  of 
the  leasehold  estate  and  interest  belonging  to  the  said  co-partnership,  or  con- 
tracting for  the  sale  thereof  or  Joining  in  such  contract,  in  the  presence  of 
Mr.  John  Cocks  and  Mr.  Maddock,  of  counsel  with  the  defendants,  who  prayed 
that  the  said  notice  might  be  saved ;  whereupon,  and  upon  hearing  what  was 
alleged  by  the  counsel  on  both  sides,  it  is  ordered,  that  the  benefit  of  the  no- 
tice of  the  said  motion  be  saved  till  the  last  day  of  this  term,  the  defendants 
consenting  not  to  do  anything  contrary  to  what  the  plaintiff  now  prays,  in  the  , 
meantime,  and  it  is  further  ordered,  that  the  defendants  do  file  their  affidavits 
two  days  before." 

"  It  is  an  established  principle  in  the  law  of  parti)ership,"  says  Mr.  Kent, 
(3  Com.  p.  53,  64,  65,)  "that  if  it  be  without  any  definite  period,  any  partner 
may  "withdraw  at  a  moment's  notice,  when  he  pleases,  and  dissolve  the  part- 
nership. Peacock  v.  Peacock^  16  Yesey,  49.  The  civil  law  contains  the  same 
rule  on  the  subject  Inst  3,  26.  4.  Code.  4^  4*7,  6.  The  existence  of  en^ 
gagements  with  third  persons  does  not  prevent  the  dissolution  hy  the  act  of 
the  parties,  or  either  of  them,  though  those  engagements  will  not  be  affected, 
and -the  partnership  will  still  continnue  as  to  all  antecedent  concerns,  until 
they  are  duly  adjusted  and  settled.  A  reasonable  notice  of  the  dissolution 
might  be  very  advantageous  to  the  company,  but  it  is  not  requisite  ,*  and  a 
partner  may  if  he  pleases,  in  a  case  free  firom  fraud,  choose  a  very  unseaaona^ 
ble  moment  for  the  exercise  of  his  right  A  sense  of  common  interest  ia 
deemed  a  sofficient  security  against  the  abuse  of  the  discretion.  17  Yesey, 
30S-9.  Though  the  partnership  be  constituted  by  deed,  a  notice  in  the  gazette 
by  one  partner,  is  evidence  of  a  dissolution  of  the  partnership  as  against  the 
party  to  the  notice,  even  if  the  partnership  articles  require  a  dissolution  by 
deed.    Doe  and  WaiUman  v.  MUeSj  1  Starkie's  N.  P.  181. 

But  if  the  partners  have  formed  a  partnership  by  articles  for  a  definite  pe- 
riod, in  that  ease,  it  is  said,  that  it  cannot  be  dissolved  without  mutual  consent 
.before  the  period  arrives.  Qow  on  Partnership,  303,  305,  edit  PhiL  1825. 
This  is  the  assumed  principle  of  law  by  Lord  Eldon,  in  Peacock  v.  Peacock^  (1& 
Yeaey,  56))  and  in  Orawshay  v.  Jfou^  (1  Swanst  Rep.  495,)  and  by  Judger 
Waahington,  in  Pierponi  v.  Graham;  (4  Wash.  C.  C.  Bep.  234;)  and  yet,  in 
Mixrquand  v.  Neuj  York  Man,  Com^ny^  (1*7  Johns.  Rep.  626,)  it  was  held,  that 
the  voluntary  assignment  by  one  partner  of  all  his  interest  in  the  concern,  dis* 
solved  the  partnership^  though  it  was  stipulated  in  the  articles  that  the  part' 
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Spedal  u^iiiio-  The  doctrino  upon  the  subject  of  injunction,  in  llie  nature 
tiona.  ^^  specific  performance,  granted  to  restrain  the  violation  of 

Irjonctions to  covenants  has  already  been  noticed;  1st,  in  considering 
restr^  a  those  cases  where  a  tenant  holding  under  an  agreement  for 
©nanL  a  lease,  and  consequently  having  a  right  to  a  specific  per- 

formance of  that  agreement,  has  been  considered  entitled  to 
an  injunction  to  restrain  the  landlord  firom  proceeding  against 
him  in  ejectment  ;(a)  and  2dly,  among  those  cases  where  a 
tenant  has  been  restrained  from  acts,  in  which,  though  in 
the  nature  of  waste,  a  court  of  equity  has  interposed,  upon 
the  principle  that  the  commission  of  them  would  be  a  viola- 
-  tion  of  covenant,  attended  with  immediate  damage  to  the 

*■        "'  *plaintifi;     It  remains  to  notice  a  few  cases  which  could  not 

conveniently  be  comprised  under  either  of  those  heads. 
The  first  case  upon  this  subject,  was  one  in  which  the  plain- 
tiffs, whose  house  was  so  near  the  church  that  the  five 
o'clock  bell  in  the  morning  disturbed  them,  had  come  to  an 
agreement  with  the  parish  officers,  that  in  consideration  of 
their  erecting  a  cupola  and  clock,  the  five  o'clock  bell  should 
.not  be  rung.  The  plaintiffs  having  executed  their  part  of 
the  agreement,  the  bell  was  silenced  for  about  two  years ; 
but  a  new  order  of  vestry  having  been  obtained  for  ringing 
it,  Lord  Macclesfield  granted  an  injunction  to  stay  the  ring- 

(a)  Ante,  p.  44,  e/  seq, 

nership  was  to  continue  until  two  of  the  partners  abould  demand  a  disaolu- 
tion,  and  the  other  partners  wished  the  businees  to  be  continued,  notwikh- 
standing  the  assignment  And  in  Skinner  y.  Dayton^  (19  Johna  Bep.  5B8,) 
it  was  held  by  one  of  the  judges,  (Mr.  Justice  Piatt)  that  there  was  no  sodi 
thing  as  an  indissoluble  partnership.  It  was  revocable  in  its  own  nature^  sod 
each  party  might,  by  giving  due  notice,  dissolve  the  partnership  os  to  all  fo- 
ture  capacity  of  the  firm  to  bind  him  by  contract ;  and  he  had  the  same  legal 
power,  even  though  the  parties  had  covenanted  with  each  other  that  the  paii- 
nership  should  continue  for  such  a  period  of  time.  The  only  oonaequenoe  of 
such  a  revocation  of  the  partnership  power  in  the  intermediate  time,  wooid 
be,  that  the  partner  would  subject  himself  to  a  claim  of  damages  for  a  breach 
of  the  covenant  Such  a  power  would  seem  to  be  implied  m  the  oapaci^  of 
a  partner,  to  interfere  and  dissent  fh>m  a  purchase  or  contract  about  to  be 
made  by  his  associates ;  and  the  commentators  on  the  Institutes  lay  down  the 
principle  as  drawn  fh)m  the  civil  law,  that  each  partner  has  a  power  to  dis- 
solve the  connection  at  any  time,  notwithstanding  any  convention  to  the  con- 
trary, and  that  the  power  results  ftom  the  nature  of  the  association.  They 
hold  every  such  convention  null,  and  that  it  is  for  tJie  public  interest  that  no 
partner  should  be  obliged  to  continue  in  such  a  partnership  against  bis  will, 
inasmuch  as  the  community  of  goods  in  such  a  case  engenders  dis(X»d  and 
litigation." 
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ing  till  the  hearing ;  and  the  lords  commissioners  afterwards  Special  injunc- 
decreed,  that  the  injunction  should  continue  during  the  lives 
of  the  plaintiflfe  and  the  survivor.(a)  In  a  case  before  Lord 
Rosslyn,  an  injunction  was  granted  upon  certificate  of  a  bill 
filed,  and  affidavit,  to  restrain  the  defendants,  who  held  un- 
der the  proprietors  of  Vauxhall  gardens,  from  keeping  a 
house  of  public  entertainment,  and  selling  refi*eshments  and 
liquors,  in  violation  of  their  covenant.(6)[l]     An  injunction 

(d)  Jfottm  y.  Nidkin,  2  P.  W.  266.  , 

(b)  Barrett  y.  Blagrave^  5  Ves.  555.   The  injunction  was  afterwards  dissolved. 
6  Yes.  104. 


[1]  ^  Upon  the  principles  of  natural  justice,"  remarks  Mr.  Story,  (2  £q. 
Juris,  sec.  717,)  "courts  of  equity  might  proceed  much  fiirther,  and  might  in* 
sist  upon  decreeing  a  specific  performance  of  all  bona  fide  contracts ;  since 
that  is  a  remedy  to  which  courts  of  law  are  inadequate.    There  is  no  pretence 
fer  the  complaints,  sometimes  made  by  the  common  lawyers,  that  such  relief 
in  equity  would  wholly  subvert  the  remedies  by  actions  of  the  case  and  ao- 
tions  of  covenant ;  for  it  is  i^inst  conscience,  that  a  party  should  have  a 
right  of  election,  whether  he  would  perform  his  covenant,  or  only  pay  dama- 
ges ibr  the  breach  of  it    Bat,  on  the  other  hand,  there  Is  no  reasonable  objec- 
tion to  allowing  the  other  party,  who  is  injured  by  the  breach,  to  have  an 
election,  either  to  take  damages  at  law,  or  to  have  a  specific  performance  in 
equity ;  the  remedies  being  concurrent,  but  not  co-extensive  with  each  other. 
The  restriction  stands,  therefore,  not  so  much  upon  any  general  principle  «b 
cequo  et  bonOj  as  upon  the  general  convenience  of  leaving  the  party  to  his 
remedy  in  damages  at  law,  where  that  will  give  him  a  clear  and  fiill  compen- 
sation.   And  the  true  reason,  why  a  contract  for  stock  is  not  now  speciflcally 
decreed  is,  that  it  is  ordinarily  capable  of  such  an  exact  compensation.    But, 
oases  of  a  peculiar  stock,  may  easily  be  supposed,  where  courts  of  equity 
might  still  1M  themselves  bound  to  decree  a  specific  performance,  upon  the 
g^und,  that,  iVom  its  nature,  it  has  a  peculiar  value,  and  is  incapable  of  com- 
pensation by  damages.    Indeed,  it  has  been  thought,  that  on  contracts  for 
stock,  a  bill  ought  now  to  be  maintainable  generally  in  equity  for  a  spedflc 
delivery  tbereofj  upon  the  ground,  that  a  court  of  law  cannot  give  the  pro- 
perty, but  can  oDly  give  a  remedy  in  damages,  the  beneficial  effect  of  which 
must  depend  upon  the  personal  responsibility  of  the  party." 

In  Samett  v.  TtekUng,  2  Sch.  ft  Left'.  552,  553,  Lord  Kedesdale  said:  "I 
have  bestowed  a  good  deal  of  consideration  upon  this  case,  and  particularly 
with  reference  to  the  jurisdiction  exercised  by  courts  of  equity  in  decreeing 
specific  performance  of  agreements.  Whether  courts  of  equity,  in  their  de- 
terminations on  this  subject,  have  always  considered  what  was  the  original 
foundatiOQ  of  decrees  of  this  nature,  I  very  much  doubt.  I  believe  that,  from 
something  of  habit,  decrees  of  this  kind  have  been  carried  to  an  extent  which 
has  tended  to  injustice.  Unquestionably,  the  original  foundation  of  these 
decrees  was  simply  this,  that  damages  at  law  would  not  give  the  party  the 
compensation  to  which  he  was  entitled;  that  is,  would  not  put  him  in  a  situa- 
tion as  beneficial  to  him  as  if  the  agreement  were  specifically  performed.  On 
this  ground,  the  court,  in  a  variety  of  cases,  has  refiised  to  interfere,  where» 
from  the  nature  of  the  case,  the  damages  must  necessarily  be  commensurate 
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Speoial  tnjun<r  was  refuBed  in  the  exchequer,  which  was  applied  for  on  this 

tionB.  ground,  and  which  seems  to  be  in  opposition  to  the  present 

practice ;  the  defendant  had  contracted  to  supply  the  plain- 

iiSs  with  musical  instruments,  and  not  to  seU  any  on  his 

[*364]  own  account ;  he  afterwards  *sold  some  for  himself,  but  the 

court  refused  to  interfere  before  the  hearing.(a)[l] 

Upon  the  principle  of  this  doctrine,  the  case  of  Morris  v. 
Oolman  was  determined  before  Lord  Eldon.  Upon  a  bill 
filed  for  an  execution  of  certain  articles  of  agreement  rela- 
ting to  the  Haymarket  theatre,  an  injunction  was  granted  to 
restrain  Mr.  Oolman  from  acting  as  manager.     Upon  a  mo- 

(a)  Longman  v.  Calli/oTd,  3  Anst.  645. 

to  the  ix\juzy  sustained  ;  as,  for  instance}  in  agreements  for  the  purchase  of 
stock, — ^it  being  the  same  thing  to  the  partj  where  or  from  whom  the  stock  is 
purchased,  provided  he  reoeives  the  money  that  will  purchase  it    These  cases 
show  what  where  the  grounds  on  which  courts  of  equity  first  interfered;  bat 
they  have  constantly  held  that  the  party  who  oomes  into  equity  for  a  spedfic 
performance  must  come  with  perfect  propriety  of  conduct,  otherwise  they  will 
leave  him  to  his  remedy  at  law.    He  must  also  show  that,  in  seeking  the  per- 
formance, he  does  not  call  upon  the  other  party  to  do  an  act  which  he  is  not 
'awfully  competent  to  do  ;  for,  il  he  does,  a  consequence  is  produced  thstquite 
passes  by  the  object  of  the  court  in  exercising  the  jurisdiction,  which  is  to  do 
more  complete  justice.    If  a  party  is  compelled  to  do  an  act  whidi  he  is  not 
lawfully  authorized  to  do,  he  is  exposed  to  a  new  action  for  damages,  at  the 
suit  of  the  person  injured  by  such  act ;  and  therefore,  if  a  bill  is  filed  for  a 
specific  performance  of  an  agreement  made  by  a  man  who  appears  to  hare  i 
bad  title,  he  is  not  compellable  to  execute  it,  unless  the  party  seeking  per- 
formance is  willing  to  accept  sudh  a  title  as  he  can  give :  and  that  only  in 
cases  whei*e  an  injury  would  be  sustained  by  the  party  plaintifiC  in  case  be 
were  not  to  get  such  an  execution  of  the  agreement  as  the  defendant  can  gire. 
I  take  the  reason  to  be  this  among  others, — ^not  only  that  it  is  laying  the 
foundation  of  an  action  at  law,  In  which  damages  may  be  recovered  against 
the  party,  but  also  that  it  is  by  possibility  iiy'uring  a  third  person,  by  creating 
a  title  with  which  he  may  have  to  contend.    There  is  also  another  ground,  on 
which  courts  of  equity  refhse  to  enforce  specific  execution  of  agreements ;  that 
is,  when,  from  the  circumstances,  it  is  doubtful  whether  the  party  meant  to 
contract  to  the  extent  that  he  sought  to  be  charged.    All  these  are  held 
sttiEicient  grounds  to  induce  the  court  to  forbear  decreeing  specific  perf<Hinanco^ 
that  being  a  remedy  intended  by  courts  of  equity  to  supply  what  are  supposed 
to  be  the  defects  in  the  remedy  given  by  the  courts  of  law.    Under  these 
circumstances,  therefore,  I  thmk  considerable  caution  is  to  be  used  in  decree- 
ing specific  performance  of  agreements;  and  the  court  is  bound  to  see  that  it 
really  does  that  complete  justice  which  it  aims  at,  and  whidi  is  the  ground  of 
its  jurisdiction." 
•  [1]  An  agreement  on  the  part  of  a  creditor  to  collect  the  money  rateahly, 

of  the  several  parties  to  a  note,  on  their  giving  a  bond  and  judgment  for  the 
amount,  was  enforced,  by  ety'oming  all  further  proceeding  on  the  judgment 
against  the  plaintiff,  on  his  paying  into  court  his  rateable  proportion.  Briggs 
V.  LaWf  4  Johns.  Ob.  Rep.  22. 
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tion  to  dissolve,  a  question  arose  as  to  the  validity  of  a  clause  Special  uquuo- 
in  the  articles,  restraining  Mr.  Colman  from  writing  dramatic  ^^^^' 
pieces  at  any  other  theatre :  Lord  Eldon  considered  such  a 
covenant  as  legal,  and  compared  it  to  covenants  restraining 
trade  within  particular  limits,  or  partners  from  camying  on 
the  same  trade  for  their  private  benefit.(a) 

Lord  Eldon,  on  a  recent  occasion,  alluding  to  his  deter- 
mination, observed,  that  this  was  an  agreement  which  he 
had  been  very  unwilling  to  enforce.  It  was  not  that  he 
would  write  for  the  Hayraarket  theatre,  but  that  he  would 
not  write  for  any  other  theatre :  that  it  appeared  to  him  that 
the  court  could  enforce  that  agreement,  by  restraining  him 
from  writing  for  any  other  theatre.  The  court  could  not 
compel  him  to  write  for  the  Hajonarket  theatre ;  but  it  did 
the  only  thing  in  its  power,  it  induced  him  indirectly  to  do 
one  thing,  by  prohibiting  him  to  do  *another.(i)  The  case 
which  contains  these  observations,  was    attempted  to  be  [*865] 

brought  within  the  application  of  them.  The  defendant  had 
agreed  to  compose  and  write  reports  of  cases  determined  in 
the  exchequer,  to  be  printed  and  published  by  the  plaintiffs 
for  a  stipulated  remuneration :  Lord  Eldon  in  dissolving  an 
injunction  which  had  been  obtained  to  restrain  the  defend- 
ant from  printing  and  publishing  with  other  person,  ob- 
served, that  he  could  not  compel  the  defendant  to  remain  in 
the  exchequer  and  take  notes  for  the  plaintiff,  and  that 
there  was  nothing  in  the  agreement  by  which  he  could  indi- 
rectly induce  him  to  do  so,  by  preventing  him  from  writing 
for  any  other  person.(c)[l] 

(a)  Morris  v.  Ooiman,  18  Ves.  437. 

(6)  2  Wils.  Oh.  Rep.  164. 

(c)  Clark  v.  Price^  2  Wils.  Ch.  Rep.  167. 


[1]  Although  equity  interferes  hj  iDJuuction  to  restraia  breach  of  agree- 
rnent^  where  it  is  such  that  the  court  sees  that  a  decree  for  a  specific  perform- 
ance of  the  whole  agreement  might  be  made ;  and  although  the  court  can 
execute  a  negative  agreement,  where  it  is  simply  such,  standing  by  itself, 
(6  Sim.  351,)  yet  it  has  been  laid  down  that  where  an  agreement  is  mainly 
and  substantially  of  an  active  nature,  and  is  so  undetermined  and  loose  in  its 
provisions,  that  it  is  impossible  to  have  a  specific  performance  of  it  decreed, 
and  it  is  only  guarded  by  a  negative  provision ;  equity  will  leave  the  parties 
to  a  court  of  law,  and  will  not  give  partial  relief  by  enforcing,  through  the 
means  of  an  injunction,  the  negative  stipulation.  6  Sim.  338.  This  doctrine 
was  acted  upon  in  two  cases  before  Sir  L.  Shadwell,  Y.  0. :  in  Kenibk  v.  J&an, 
(6  Sim.  333,)  the  plaintiff  Kemble  and  other  parties,  who  were  the  proprietors 
of  Covent  Garden  theatre,  had  agreed  with  the  defendant  Kean,  the  actor, 
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Special  injunc-      The  author  has  not  been  able  to  find  any  reported  case, 
in  which  the  court  has  interposed  by  injunction  to  restrain 

Whether  the 
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strain  the         ^^^  ^®  should  perform  at  Oovent  Garden  a  certain  namber  of  nights,  at  a 

breach  of  a  00-  given  rate  of  remuneration;   and  the  agreement  contained  a  prohibttoiy 

venant  upon      clause,  that  the  defendant  should  not,  during  the  period  above  named,  perform 

^*^^  t^    .  at  any  other  theatre.    His  honor,  the  vice-chancellor,  held,  that  the  positive 

upthe  same      a^P^eement  was  of  such  a  nature,  both  in  respect  of  the  diffieolty  of  compelling 

trade.  a  man  to  act,  and  the  looseness  of  the  terms  of  the  agreemrat,  that  the  court 

could  not  compel  performance  of  it ;  and  upon  the  principle  above  stated  of 

not  giving  parties  relief  refused  to  restrain  the  defendant  from  committing  a 

breach  of  the  negative  part  of  the  ag^reement 

In  Khnberley  v.  JermingSy  (6  Sim.  340,)  the  same  point  arose.  There  an 
agreement  was  entered  into  between  A.  and  6.,  co-paitners,  witii  0.  to  be 
their  book-l(eeper,  derk  and  traveller  during  six  years,  at  certain  progresaire 
rates  of  salary,  with  a  covenant  on  the  part  of  G.  during  the  said  term  of  six 
years,  "  not  to  work  for,  or  for  the  use  or  benefit  ot,  or  otherwise  to  be 
engaged  or  employed  by  any  other  person  or  persons  than  the  said  A.  and  E, 
or  the  survivor  of  them  in  the  said  capacities,  or  in  any  other  trade  or  busi- 
ness, profession  or  employment  whatever,  without  the  license  or  oonaent  of 
A.  and  B.  or  the  survivor  of  them ;"  but  C.  was  liable  to  be  dismissed  for  ill 
conduct  or  ill  health.  There  was  also  a  clause  in  the  agreement^  that  at  the 
end  of  the  six  years  the  said  parties  should  be  and  become  partners  upon 
such  terms,  conditions  and  restrictions,  as  should  be  mutually  agreed  upon 
between  the  said  A.  and  B.  and  C.  The  bill  prayed  an  injunction  to  restrain 
G.  from  working  for  any  other  person,  or  at  any  other  trade,  on  the  ground  of 
the  restrictive  clause  of  the  agreement.  It  was  held  by  the  vioe-cbancellor 
that  the  whole  of  the  agreement  must  be  taken  together ;  and  that  so  taking 
it^  it  was  not  such  an  agreement  as  the  court  could  perform  on  the  whole,  and 
therefore  the  court  could  not  perform  any  part  of  it ;  and  his  honor  refused  to 
restrain  the  defendant  G.  from  entering  into  any  other  employments  There 
were,  however,  other  points  on  which  the  court  said  it  was  not  a  case  for  the 
interference  of  equity.  One  was,  that  it  was  a  hard  bargain ;  and  another,  that 
the  agreement  was  not,  according  to  the  view  taken  by  the  court,  that  the 
clerk  G.  should  not  enter  into  any  other  employment,  whether  discharged  or 
not;  but  taking  the  clause  binding  him  to  serve  A.  t  B.  and  the  dause 
restricting  him  from  taking  other  employment  in  connection,  that  he  was 
not  to  take  other  employment,  qitamdiUf  he  was  in  the  employment  of  A 
and  B. 

Again,  in  a  very  late  case,  where  a  sodety  had  agreed  with  a  publisher  to 
fVimish  him  with  drawings  of  maps,  to  be  exdusively  published  by  him,  the 
publisher  to  pay  to  the  sodety  a  certain  sum  for  every  one  thousand  copkB 
sold  over  and  above  eighty  thousand,  Sir  L.  ShadweU  refused  a  motion  by  the 
publisher  to  restrain  the  sodety  from  publishing  some  numbers  of  such  maps. 
His  honor  put  his  refusal  on  this  among  other  grounds,  that  as  he  could  not 
compel  the  society  to  fhrnish  the  plaintiflf  with  drawings,  be  would  not  gran 
the  injunction  which  is  merely  ancillary  to  what  the  court  may  do  at  the 
hearing  of  the  case.  JBMmn  v.  SodHy  for  Diffusion  cf  Useful  KnauMge,  9 
Sim.  393.  The  court  has  also  refused  to  interfere  indirectly,  where  the  agree* 
ment  was  altogether  positive,  and  of  such  a  nature  that  it  oould  not  be  directly 
enforced.  This  was  the  case  of  Clarke  y.  lYiee,  where  the  defendant^  a 
barrister,  agreed  to  compose  and  write  reports  of  (»se8  for  the  plaintiir,  but 
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the  breach  of  a  covenant,  entered  into  by  the  vendor,  upon  Spedai  injnnc- 
the  sale  of  the  good  will  of  a  shop  or  premifles,  not  to  carry  ^^^ 
on  the  same  trade.  The  doctrine  upon  the  subject  of  cove- 
nants in  restraint  of  trade,  has  been  much  discussed  both  at 
law  and  equity.  It  is  folly  established,  that  although  gene- 
ral covenants  in  restraint  of  trade  are  void;  yet  that  a  particu- 
lar covenant,  when  upon  sufficient  consideration,  is  valid  ;(a) 
but  a  mere  sale  of  the  good  will  of  a  trade,  without  any  fur- 
ther provision,  will  not  prevent  the  vendor  from  inamediate- 

(a)  MUchd  y.  Beynoids,  1  P.  W.  181.     Ohesman  v.  Ncmtby,  Stra.  '739.    3 
Bro.  P.  G.  349  Ed.  TomL  1,  234     Oak  y.  Beed,  8  East  80. 

entered  into  no  coyenant  that  he  would  not  write  for  any  other  publisher ; 
and  afterwards  he  entered  into  an  agreement  with  another  publisher  to 
compose  reports  for  him.  Lord  Eldon  sind  he  had  no  jurisdiction  to  compel 
Mr.  Price  to  attend  the  court  to  take  notes  of  cases,  and  could  not  tiierefore 
indirectly  compel  him,  by  restraining  him  from  publishing,  unless  he  employed 
the  plaintiff  as  his  publisher.     Clarke  y.  iVtce,  2  Wils.  16*7. 

And  here  may  be  mentioned  also  a  case  of  Smith  y.  Fromont.  In  that  case, 
the  defendant)  being  the  o^wner  of  coaches  running  from  London  to  Bristol, 
sold  to  the  plaintiff  the  working  of  the  coaches  on  a  part  of  the  road,  the 
platntiffproyiding  horses,  and  profits  being  diyided  in  giyen  ratia  Altera 
time,  the  plaintiff  fell  into  embarrassments,  and  his  horses  were  seized,  and  it 
was  then  agreed  that  until  the  plaintiff  should  again  be  able  to  proyide  horses, 
the  defendant  should  do  so.  The  plaintiff  afterwards  proyided  horses,  but  the 
defendant  continued  to  employ  his  own.  Lord  Eldon  refused  an  injunction, 
on  the  ground  that  if  he  ei]joined  the  defendant  from  bringing  horses  to  oonyey 
the  coaches  within  the  limits  in  question,  he  must  indirectly  compel  the  plaintiff 
to  bring  horses  there,  by  enjoining  him  from  not  bringing  them.  SmiOi  y. 
Fromontf  2  Swanst  330. 

On  the  other  hand,  it  is  to  be  obeeryed,  that  in  the  case  of  Eemble  y.  Keartf 
(6  Sim.  333,)  already  cited,  Lord  Lyndhurst  had  granted  an  ex  parte  injunction, 
restraining  the  defendant  ttom  acting  at  Drury  Lane,  or  at  any  other  place  in 
London,  until  he  should  haye  acted  the  stipulated  number  of  nights  at  Goyent 
Garden.    6  SIul  334. 

And  in  Morris  y.  CMman^  (18  Ves.  43*7,)  where  the  question  was,  whether 
IConis  and  0<toan,  being  partners  in  a  theatre,  under  an  agreement  containing 
a  daose  that  Ck>lman  should  not  write  dramaitlo  pieces  ibr  any  other  theatre, 
the  court  could  interfere  to  restrain  Colman  firom  so  writing ;  Lord  Eldon 
granted  an  injunction  against  him. 

Howeyer,  in  Kemble  y.  KeaHf  his  honor,  the  yioe-chancellor,  seems  to  haye 
considered  that  the  motion  for  an  injunction  before  the  lord  chancellor  being 
expartej  his  k>rdship  had  not  expressed  any  opinion  on  the  point ;  and  with 
regard  to  Morris  y.  Goknanf  his  honor,  referring  to  what  fell  from  Lord  Eldon 
in  GUtrke  y.  Frice,  (2  Wils.  164,)  treated  the  decision  in  that  case  as  grounded 
on  the  drcumstanoes  of  their  being  a  partnership  subsisting  between  the 
oontraotmg  parties.  On  the  whole,  it  would  seem  that  the  point  can  hardly 
be  thought  entirely  free  from  conflict  of  autiiority.  2  Stoxy's  Eq.  Juris.  2d 
ed.  204,  n. 
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Specii^  iftjano-  An  injunction  of  &  singular  nature,  was  granted  in  tlie 
^^^^^  great  case  of  Lord  Chohnonddy  v.  Lord  *GUntan,  to  restrain 

Solicitor  ro-  a  Solicitor,  who  had  been  in  partnership  with  the  attomej 
iSin^^or"^"*  ^^  *^®  defendant,  from  becoming  the  solicitor  in  that  cause 
party  in  a        for  the  plaintijQF.(a)[l] 

suit. 

(a)  Coop.  80. 

without  evidence  of  what  that  aecret  was ;  and  the  oommnnication  of  fiudi  evi- 
dence would  of  itself  cut  awa/  the  ground  for  an  iiy'unction. 

[1]  An  injunction  will  be  awarded  against  agents  and  attorneys,  Aol,  Ibr 
acting  contrary  to  their  duty.  As^  for  instance,  misapplying  bills  or  noteSi  or 
evidences  of  debt  SoQy  v.  Jfoore,  8  Price,  631.  So  an  agent  or  attorney 
nay  be  restrained  by  injunction  from  disdosmg  secrets  communicated  to  him 
in  the  course  of  any  confidential  employment  JSuU  v.  I^ic6f  1  Sim.  438 ; 
TouaU  V.  Winyard^  1  Jac.  &  W.  394 ;  Cromach  v.  Seafficote^  2  Brod.  A  Bing.  4. 

On  the  ground  of  the  party  filling  a  character  in  itself  fiduciary  or  confi- 
dential, or  being  de  facto  the  depositary  of  confidence,  the  court  interlbres  in 
many  cases  to  restrain  a  solicitor  who  has  been  employed  by  one  party  ftom 
acting  for  another  a^inst  bis  former  client  Thus  in  Chobnondely  y.  CZmftm) 
(19  Yes.  261,)  Lord  Eldon  decided  in  conformity  with  the  opinions  of  all  the 
judges  and  the  barons  of  the  exchequer,  as  well  as  of  the  master  of  the  roUs 
and  vice-chancellor,  that  a  solicitor  employed  for  A.,  in  a  cause  between  A. 
and  B.,  cannot  be  permitted  voluntarily  to  quit  the  service  of  A.«  and  act  as 
the  solicitor  of  B.  in  the  same  cause.  In  Bricheno  v.  Thorpe,  (Jac.  300,)  an 
endeavor  was  made  to  extend  the  principle  of  this  case  so  &r  as  to  prevent  a 
person  who  had  been  clerk  to  the  solicitor  of  the  plaintiff  during  the  progress 
of  a  suit,  and  wlio  had  since  been  admitted  a  solicitor  and  commenced  prac- 
tice, from  acting  as  the  solicitor  of  the  defendant ;  but  Lord  Eldon  refused  to- 
act  upon  so  wide  a  principle,  and  said,  "the  argument  goes  to  this  extent^ 
that  if  a  gentleman  has  been  five  years  a  clerk,  and  in  that  period  happens  to 
have  to  deal  with  the  causes  in  which  his  master  is  employed,  that  he  cannot 
afterwards  become  solicitor  for  any  of  the  parties  agamst^  Vhom  his  master 
was  employed.''  His  lordship  said  he  thought  that  would  be  going  Yciy  fiir; 
and  that  before  thus  shutting  up  the  means  of  employment,  it  was  incumbent 
on  the  court  to  see  that  there  was  something  more  than  hypothetical  misdiief 
to  be  g^uarded  against,  and  he  refused  to  make  the  order  in  the  absence  of 
allegations  of  particular  mischief  to  the  plaintiff  from  the  employment  of  the 
party  objected  to.  But^  though  it  seems  that  the  court  will  not  restrain  a 
solicitor  any  more  than  counsel  from  acting  against  his  former  client,  simply 
on  account  of  the  relation  which  has  subsisted  between  them,  (Jac.  304^)  yet 
where  a  solicitor  has  been  engaged  for  his  dient  in  carrying  through  an 
agreement,  in  the  progress  of  which  he  has  acquired  as  solicit<M-  a  knowledge 
of  matters  concerning  the  validity  of  the  agreement,  he  will  not  be  permitted 
afterwards  to  act  as  solicitor  for  the  pl^ntifik  in  a  suit  instituted  by  them  for 
the  purpose  of  setting  aside  that  very  agreement ;  nor  to  communicate  to  such 
plaintifh  any  informatiqn  relating  to  the  agreement  which  came  to  his  know- 
ledge confidentially  as  the  solicitor  of  his  former  client;  and  if  he  have  a 
partner,  such  partner  will  also  be  reatramed  frt>m  actmg  as  solicitor  in  the 
suit,  although  be  may  not  have  joined  the  partnership  till  after  the  tnosaction 
relating  to  the  agreement  took  place.  Davis  v.  Clongh,  8  ^m.  262.  An 
injunction  will  not,  however,  be  granted  to  restrain  a  solicitor  from  discloszog 
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'    The  foundation  of  this  motion  was,  that  the  person  sought  Sp^wl  tojiwo- 
to  be  restrained  from  so  acting,  was  possessed  of  knowledge 
which  would  give  to  the  person  employing  him,  an  undue 

matters  come  to  his  knowledge  respecting  the  rights  of  psrties  by  whom  he 
has  been  employed,  by  giving  evidence  in  judicial  proceedings  or  otherwise ; 
for  that  would  amount  in  effect  to  saying  that  tho  court  of  chancery  will  not 
trust  other  courts  with  the  consideration  of  whether  he  ought  or  ought  not  to 
flttuwer  a  question  put  to  him,  as  to  which  the  court  of  equity  knows  nothing. 
Beer  v.  Wardj  Jac.  Y?.  Bnt  if  a  solicitor,  having  been  discharged  by  bis 
client,  becomes  the  solicitor  of  that  dient^s  opponent  in  a  suit,  he  ought  not 
to  give  up  papers  of  his  former  clients  placed  in  his  hands  by  them  to  any  one  . 
but  such  dients;  and  on  a  motion  properly  made,  he  might,  perhaps,  bo 
ordered  to  give  them  up  again.  Jac.  83.  So  an  accountant  emplojred  by 
aolicitors  will  be  restrained  from  disclosing  or  majcing  use  of  information 
obt^ned  by  him  in  the  course  of  his  confidential  employment  by  them.  JEiriU 
T.  Price,  I  Sim.  483. 

And  where  a  guardian,  after  the  majority  of  his  ward,  continues  tho 
management  of  the  ward's  property,  although,  at  the  request  of  the  ward,  he 
cannot  be  permitted  to  separate  the  accounts. subsequent  from  those  antece- 
dent to  the  majority,  and  will  be  restrained  by  injunction  from  brin^^g  an 
action  to  recover  an  alleged  balance  on  the  accounts  since  the  m^ority  on  the 
plaintiff,  tlie  ward  paying  such  balance  into  court  But  sums  forming  part  of 
such  balance  sworn  to  be  advanced  personally  to  the  ward  after  majority, 
and  that  &ct  not  denied  by  the  ward,  will  be  ordered  to  be  paid  immediately 
to  the  guardian.    MeUi^  v.  MeUisk,  1  Sim.  &  Stu.  138. 

.  On  the  principle  of  the  implied  trust  between  solicitor  and  client,  the  court 
refoses  to  order  the  papers  of  clients  of  a  firm  to  be  delivered  by  one  of  tha 
partners  to  another,  without  the  consent  of.  the  clients.  And  where  two 
solicitors  carried  on  business  as  co-partners,  and  one  became  bankrupt,  and 
the  assignees  possessed  themselves  of  the  books  and  papers  of  the  partnership^ 
and  excluded  the  other  partner  from  all  interference  in  the  affairs  of  the  part- 
nership, the  court  refhsed  to  order  the  assignees  to  deliver  up  the  papers  of 
dients  to  the  solvent  partner,  without  the  consent  of  those  clients.  Jkmdaon 
V.  Nd^ier,  1  Sim.  297. 

A  solidtor's  right  by  way  of  lien  on  his  client^s  papers  and  securities  in  his 
hands,  does  not  extend  to  entitle  him  to  an  ii\junction  to  restrain  that  client 
from  bringing  actions  against  the  parties  liable  under  such  securities,  if  the 
action  can  be  brought  otherwise  than  through  the  medium  of  the  actual 
instruments  then^selves;  nor  to  restrain  him  from  receiving  the  money 
seoured  by  them.     Stedman  v.   Webh^  4  My.  &.  Or.  346. 

An  attempt  was  made  in  a  very  late  case  to  claim  tlie  interposition  of  the 
oourt  agfunst  the  employment  of  particular  counsel,  on  special  grounds  of 
alleged  impropriety.  The  case  was,  that  a  particular  counsel,  who  had  advised 
the  defendants  in  a  suit,  and  drawn  the  pleadings  on  their  behalf,  being  after- 
wards promoted  to  the  rank  of  king's  counsel,  received  a  retainer  from  tiie 
plamtiflQ),  and  the  defendants  moved  to  restrain  him  fipm  acting  as  the  plain- 
tiff's counsel.  The  court  said  that  as  the  defendants  had  not  taken  the  usual 
means  of  securing  tho  professional  assistance  of  the  particular  counsel,  it  coald 
not  interfere.  And  it  seems  doubtftil  whether  the  court  has  any  jurisdietion 
to  mterfere  in  questions  arising  on  the  practice  of  retainer.  Ba/yUa  r.  Qrout^ 
2My.  &K.316;  10  Yes.  276. 
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SpeeSftl  iB^aao-  advantage :  where  this  circtunstance  did  not  exists  a  motion 
*""*  for  the  same  purpose  was  refused  in  the  exchequer.    In  that 

case  a  solicitor  had  acted  to  a  certain  extent  only  for  parties 
defendants  in  an  amicable  suit  in  chancery ;  the  oourt,  how- 
ever, dissolved  an  injunction  to  restrain  him  fit)m  acting  in 
a  cause  where  a  bill  had  been  filed  by  some  of  those  defend- 
ants against  others  of  them,  the  solicitor  making  affidavit 
that  he  was  not  confidentially  possessed  of  any  secrets  which 
might  be  used  to  the  prejudice  of  such  other  defendants,  or 
had  knowledge  of  any  facts  unknown  to  his  clieats.(a) 
llfjoynMntof       Upon  the  well  known  jurisdiction  of  a  court  of  *eqmty 
tel  protected    to  protect  the  enjoyment  of  specific  chattels,  which  cannot 
by  ii^aiiction.  '^  ^j^g  subject  of  compensation  in  damages,  an  injunction 
r*8681  ^^  ^^^^  granted  to  restrain  the  disposition  of  them  when 

taken  in  execution.(/;)[l]    In  another  case,  a  defendant,  be- 
fore he  had  prayed  time  to  answer,  was  restrained  £Fom  sell- 

(a)  Bobinaon  v.  MuOet,  4  Prioe,  353. 

(b)  Lady  Arundel  y,  Phipps^  19  Yea.  139. 

[1]  A  court  of  equity  exerciaes  a  very  eztensive  Influence  in  giving  relief 
in  the  case  of  chatteK  It  is  said  that  this  influence  is  justified,  and  was 
probably  mainly  caused  by  the  insufficient  and  imperfect  relief  obtained  in  a 
court  of  law,  where  damages  only  could  be  obtained  for  the  wrongflil  takiog 
and  detention  of  chattels.  9  Yes.  33.  The  action  of  replevin,  it  is  true, 
oompela  a  restitution  of  the  identical  thing  in  controversy,  but  It  is  known  to 
have  a  very  limited  application,  and  hence  the  ftequent  appeals  to  courts  of 
equity  for  reUeC 

The  court  will  enforce  the  restitution  and  delivery  of  a  specific  chattel, 
(Mb  V.  Read^  3  Yes.  70;  Lawfher  v.  Lord  Lowther,  13  Yes.  95;  Pvsttir. 
Pwep,  1  Yem.  2*73,)  and  the  court  will  not  only  order  a  restitution  of  tbe 
spedfio  chattel,  but  will,  in  the  meantime,  protect  it  firom  being  deficed, 
injured  or  destroyed.  Duke  of  Somerset  y.  Cocikaon,  3  P.  Wms.  390 ;  Lkjydi. 
Locoing  6  Yes.  773. 

As  equity  interferes  to  protect  parties  in  the  enjoyment  of  a  specific  diattel 
when  the  right  is  dear,  (Fdk  v.  Read,  3  Yes.  70,)  so  it  will  mterfere  by 
injunction  to  restrain  the  disposition  of  specific  chattels,  where  the  right  fa  in 
dispute.  As  where  a  wife  having  separate  estate  purchased  out  of  it  of  her 
husband,  certain  specific  chattels^  such  as  books,  paintings,  statues,  Ac,  in  tbe 
names  of  trustees  to  her  separate  use ;  and  a  question  arising  between  the 
creditors  of  the  husband  and  the  wife,  and  a  verdict  having  been  obtained  by 
the  former,  the  sheriif  seized  the  specific  chattels ;  Lord  Eldon,  pendmg  further 
prooeedmgs  at  law  to  try  the  validity  of  the  deed  of  sale,  sustained,  on  terms, » 
ii^unotion  against  the  aheriif's  selling  the  specific  chattels.  Lady  Armddf. 
I^ippe,  10  Yes.  189. 

See  Osbomr.Bankof  U,  8^  9  Wheaton's Bep. 845. 
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lag  oertain  diamonds  to  which  the  plaintiff  d&imed  to  be  Bpeetol  ii^imo- 
entitled.(a)[2]  •  ^"""^ 

*Injnnetions  hare  been  also  granted  to  restrain  a  defend-  [*S69] 
ant  from  publishing  a  work  or  carrying  on  a  trade,  under  a  i^j^ctioiui  to 
firaudulent  representation  that  such  work  or  trade  was  that  restanun  a  per- 
of  the  plaintiff.  Thus  in  the  case  of  Hogg  v.  Kirbt/,{b)  the  JShmg"a  work 
defendant  was  restrained  fix)m  publishing  a  magazine  as  a  or  c&nying  on 
continuatLon  of  the  plaintiff's  magaadne  in  numbers.  [1]    So  Mother's 

name. 

(a)  Ibnmna  ▼.  Frout,  1  Dick.  38t.    Tide  also  Ximam  y.  Franco,  ib.  148. 

(b)  8  Yea.  216. 

[2]  An  injunction  will  always  be  granted  to  fieenre  the  enjoyment  of  staiute 
prwUeffea,  where  the  party  is  in  actual  posaession,  and  where  his  legal  title  ib 
not  pat  in  doubt  Upon  this  ground,  where  certain  persons  were  entitled  by 
statute  to  the  exclusive  right  of  navigating  steambocUa  within  the  waters  of  the 
state  of  New  York,  an  injunction  was  issued  to  restrain  the  owners  of  another 
steamboat  from  using  her,  in  violation  of  the  plaintUTs  right,  although  such  op- 
position boat,  by  a  subsequent  statute,  was  liable  to  be  forfeited  to  the  plain- 
tiffli^  and  they  had  actually  brought  an  action  to  reoover  it  JAVvn{f8Um  v.  Van 
Juffen,  9  Johns.  Bep.  50*7,  on  appeal.  Ogden  v.  Oibbons,  4  Johns.  Oh.  Rep.  160. 
8.  G.  ib.  174.  S.  G.  on  appeal,  1*7  Johns.  Rep.  488.  Livingston  v.  Ogden,  4. 
Johns.  Oh.  Rep.  48.  But  an  injunction  will  not  be  granted  to  restrain  the  own* 
er  of  such  opposition  boat  from  removing  her,  pending  an  action  at  law, 
brought  to  recover  the  boat  as  forfeited,  imless  there  is  a  direct  and  positive 
charge  of  danger  that  the  boat  will  be  eloigned,  pending  the  suit  at  law.  S. 
C.  ib.  671. 

Upon  the  same  ground  where  a  turnpike  company  had  duly  opened  and  es* 
iablished  a  road  with  gates,  pursuant  to  their  act  of  incorporation,  and  certain 
persons,  with  a  view  to  avoid  the  pajrment  of  toll,  opened  a  by-road  near  the 
turnpike,  and  kept  it  open  at  their  own  expense,  whereby  travellers  were  en- 
abled to  avoid  passing  through  the  gate,  and  paying  toll  to  the  plaintiffb ;  the 
court  granted  a  perpetual  injunction  to  prevent  the  defendants  fh>m  using  or 
allowing  others  so  use  such  road,  and  ordered  the  same  to  be  shut  up.  Oroion 
JStrnpike  Ob.  v.  Ryder,  1  Johns.  Gh.  Rep.  611. 

[1]  Where  a  person  ooUects  accounts  of  natural  curiosities  and  such  artideS^ 
and  employs  the  labor  of  his  mind  ui  giving  an  accurate  account  of  them,  that,  it 
seems  to  have  been  the  opinion  of  Lord  Eldon,  is  as  much  a  literary  work  as 
many  others  that  are  protected  by  injunction  and  action ;  and  where  one  per- 
son has  published  such  a  work,  although  it  is  equally  competent  to  another  to 
produce  a  similar  one,  provided  it  be  boiia  fide  his  own,  and  put  forth  as  his 
own  original  work,  yet  he  will  be  restrained  from  putting  it  forth  to  the  world 
in  such  a  manner  as  to  lead  the  public  to  infer  that  it  is  the  work  of  the  other. 
Thus  in  Sogg  v.  Kirby,  where  Eirby  published  for  Hogg  a  periodical  work  of 
this  nature,  and  then  differences  having  arisen,  announced  and  pubhahed  a  new 
work,  as  a  "  a  new  series  improved,"  and  with  such  contrivances  as  to  the  cov- 
er, Aa,  that  it  would  be  impossible,  without  reading  the  two,  to  find  out  that 
they  were  different,  and  so  that  the  court  was  satined  the  defendant  had  re- 
presented his  work  to  be  the  same  as  the  plaintifr^s,  an  injunction  was  granted, 
specially  worded,  so  as  to  operate  only  against  the  publica^n  handed  out  to 
to  the  world  as  the  costintiatlott  of  the  plaintiff's;  the  plaintiff  being  put  on 
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Speetol  i^junr*  also  where  the  proprietor  of  a  newspaper  bequeathed  to  his 
*^  widow  the  benefit  of  that  trade,  s^ect  toVtruBt  for  main- 
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taining  and  educating  her  family,  and  she  having  formed  an 
attachment  for  the  foreman,  ^assisted  him  in  publishing  a 
paper  with  the  same  name,  an  injunction  was  granted  upon 
the  application  of  the  execators.(a)  An  injunction  was  also 
in  a  recent  case  obtained,  to  restrain  the  publication  of 
poems,  represented  to  be  the  work  of  Lord  Byron.(6)[l] 

(a)  Keene  v.  Harris^  dt  1*7  Ves.  342. 
(h)  Lord  Byron  v.  Johnston^  2  Meriv.  29. 

terms  to  bring  an  action,  and  the  defendant  to  plead  without  delay.    Bogg  r. 
Kirhy,  8  Vos.  216. 

If  a  party  puts  forth  a  work  in  fact,  represented  to  the  public  to  be  tiie 
work  of  another,  which  is  actuallj  under  the  protection  of  copyright,  so  as  to 
intercept  the  profits  which  would  otherwise  accrue  to  the  proprietor  of  the  lat- 
ter, such  a  proprietor  may  obtain  the  aid  of  court  of  equity  to  prerent  the  in- 
jury thus  occasioned  or  threatened.  This  offence  has  not  been  treated  strictljr 
as  a  piracy,  where  no  part  of  the  body  of  the  genuine  work  lias  been  copied 
or  uuitated.  But  he  who  carries  Iiis  work  into  the  world  as  that  of  aaother 
person,  may  do  tlie  same  ii^jury  as  if  he  actually  published  tliat  of  anotho*  per- 
son ;  and  if  the  consequences  are  or  are  likely  to  be  the  same,  the  remedy  ougtat 
to  be  co-extensive  with  the  injury. 

But,  in  England,  the  jurisdiction  exercised  by  courts  of  equity,  to  prereot 
the  use  of  the  title  of  an  established  work,  is  exerted  in  the  same  manner  and 
upon  the  same  principles  as  in  the  cases  of  the  good  will  of  trades.    The  doc- 
trine that  the  title  of  a  book  or  periodical  is  part  of  the  work,  capable  of  being 
infringed  like  the  body  of  the  publication,  and  that  the  infringement  is  to  be 
redressed  as  a  piracy,  has  not  been  expressly  affirmed.    The  result  that  is 
reached  through  the  branch  of  equity  jurisdiction  relating  to  the  good  will  of 
a  trade  or  employment,  is  perliaps,  in  most  cases,  as  beneficial  to  the  interests 
of  literature  as  any  other  form  of  redress.    But  there  may  be  cases  in  wbich 
this  branch  of  the  jurisdiction  would  not  give  an  adequate  remedy.    Perhaps 
it  would  be  necessary,  in  order  to  make  a  case  for  interference  on  the  ground 
of  a  violated  trade,  to  show  that  the  work  brought  in  periodical  retains;  or 
that  the  conduct  of  the  defendant  iDterfered  with  an  established  course  of  pro- 
fits, regularly  fiowing  fi*om  the  publication  of  the  plaintiff.    But  in  the  case  of 
a  newly  published  work,  the  profits  are  not  ascertained,  and  no  regularity  or 
established  conrse  of  profits  can  be  proved ;  at  the  'same  time  it  is  perfectlj 
clear  that  the  proprietor  of  the  work  is  by  law  exdusively  entitled  to  the  pro- 
fits, whatever  they  are  likely  to  be,  and  on  this  ground  a  distinct  branch  of 
equity  jurisdiction  makes  his  legal  right  effectual    It  is  therefore  necesaaiy  to 
inquire,  whether  a  title  of  a  book  should  not,  as  part  of  the  woric,  be  deemed 
to  be  under  ttie  protection  of  the  copyright,  so  as  to  make  the  copying  or  imi- 
tating it  a  piracy,  to  be  redressed  as  such.    See  Curtis  on  Copyright,  p.  2H 
295. 

[1]  If  the  tides  of  two  books  are  identical,  and  the  books  are  unlike  m  all  otber 
respects,  the  question  will  be  whether  the  adoption  of  the  title  of  the  eariier 
by  the  later  publication  is  calculated  to  mislead  the  public  in  their  purchasea, 
to  the  u^ury  of  tlie  former.    If  auofa  be  its  effect^  there  seems  to  be  bo  reason 
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In  the  case  of  Orutwdl  y.  Z^,  howeYer,(a)  an  injanction  8pwUl  fa^nno* 
wad  refused  to  restrain  a  person  who  liad  sold  a  trade  with  ^^^^' 
the  good  willy  from  setting  up  a  similar  trade ;  there  being 
no  express  covenant  nor  frand,  by  representing  it  as  a  con* 
tinuation  of  the  old  trade,  nor  any  conduct  on  the  part  of 
the  defendant  which  might  create  a  confidence  in  others  that 
he  would  not  trade  again. 

An  injunction,  however,  has  been  granted  in  one  case,  to 
restrain  a  manufacturer  of  blacking  from  using  labels  in  im- 
itation of  those  employed  by  the  plaintiff  ;(J)  in  another, 
where  the  defendant^  haying  sold  a  medicine  to  the  plaintiff, 
set  up  another  under  a  similar  description,  and  in  his  ad- 
vertisement adopted  verses  which  had  been  attached  to  the 
original  medicine.(c)  But  where  a  person  does  not  assume 
the  name  and  character  of  another,  he  will  not  be  prevent- 
ed from  selling  an  article  under  the  same  title  ;{d)  and  Lord 
Hardwicke  refused  to  restrain  a  defendant  from  using  the 
Great  Mogul  as  a  stamp  upon  his  cards,  upon  a  suggestion 
that  the  plaintiff  had  the  sole  right ;  he  said  he  knew  no  in- 
stance of  restraining  one  tradesman  from  using  the  *same  r^STll 
mark  as  another,  and  that  there  was  no  more  objection  to 
it  than  to  an  innkeeper  setting  up  the  same  sign.(e)[l] 

(«)n  Ve«.'335. 

(6)  l>ay  V.  Ikti/y  1816. 

(c)  Sedon  y.  Senate^  3  V.  A;  B.  220. 

(iQ  Cmham  y.  Jones,  8  V.  ft  B.  218. 

(4i)  BlanehardY.  MU,  2  Atk.  484. 

why  the  latter  should  not  be  regarded  as  an  infringement  of  the  copyright  of 
the  former.  But  if  the  title  belongs  by  usage,  to  works  of  that  particular  class, 
and  there  is  nothing  to  cause  confusion  between  the  two  works  there  is  no 
reason  for  judicial  interfbrenoe,  either  on  the  ground  of  copyright,  or  of  good 
will  in  trade.  See  SpMawoode  v.  Clarke,  2  Phillips*  Oh.  Rep.  154.  It  is 
said  that  if  a  periodical  that  has  long  had  a  particular  title,  changes  it  for  an* 
other,  the  adoption  of  the  old  title,  by  a  now  periodical,  after  the  lapse  of  a 
reasonable  time^  would  ordittarily  not  be  such  an  interference  as  the  courts  of 
justice  should  notice. 

[1]  Generally  speakhig,  a  person  cannot  have  an  exdusive  property  in  a 
secret  of  trade,  or  in  a  particular  tmde-mark  or  designation.  There  are,  how- 
erer,  oases  in  wfaidi,  under  particular  circumstances,  a  court  of  equity,  without 
saying  that  the  pl»ntlff  has  for  aU  purposes  a  right  to  be  protected  against  in- 
vaflion  of  alleged  rights  of  tiiat  nature,  will  hold  him  entiUed  to  protection 
against  invaskni  of  a  particular  kind. 

It  has  been  determined  that  an  injunction  will  not  be  granted  to  restrain  a 
party  from  using  or  making  known  a  secret  invention,  communicated  to  him 
by  another  on  porticular  conditions,  for  the  obvious  reason  that  while  the  in* 
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tiou. 

Penonfl  dig- 
ging oftnal,  ra- 
■tnunedftom 
pioceeding 
where  th& 
fcinds  «re  in- 
sofflcieiit. 


Where  penBons  are  authorized  by  act  of  parliament  to  cuta 
eanal,  and  their  ftuids  turn  out  to  be  insufficient  for  the  com- 

▼entioxi  remains  a  leoreti  the  court  has  no  means  of  judging,  whether  if  it  iron 
made  known  to  It^  a  oaae  would  be  made  &>r  an  injunction ;  and  if  the  inTOi- 
tion  is  made  known  the  veiy  groundwork  of  an  injunction  is  instantly  desizor- 
ed,  because  all  the  world  would  have  as  good  a  right  to  use  it.  Newbeny  r. 
Jame§f  2  ICer.  446.  And  where  a  bill  alleged  that  the  defendant  made  aid 
•old  a  medidne  identical  in  composition  and  quality  with  the  secret  medidst 
of  the  plaintiff,  a  demurrer  for  want  of  equity  was  allowed,  the  court  Baying 
there  was  no  right  of  property  properly  so  called  in  a  secret  medical  redpe. 
Ccmham  y,  JoneSf  2  Tes.  ft  B.  218. 

But  cases  of  this  nature  are  to  be  distinguished  fh)m  cases  where  knowMge 
of  a  secret  inTcntion  is  fraudulently  obtained.  Thus,  where  a  peison  being 
possessed  of  a  secret  medicine  employed  anotiier  as  assistant  in  his  genenl 
busmeea,  \mder  an  express  agreement  that  he  was  not  to  be  taught  the  mode 
of  composing  the  secret  medicines,  and  the  assistant  obtained,  by  breadi  of 
trust,  a  knowledge  of  those  medicines,  he  was  restrained  by  injunctioii  fttn 
using  or  communicating  them.     TovaU  v.  Wmyardf  1  Jac  &  W.  394. 

Bo,  where  one  agrees  with  anothw  to  take  him  into  partnerdiip  ibr  tbe 
manu&oture  of  a  medicine  made  according  to  a  secret  recipe,  and  on  the  iaitb 
of  such  agreement  instructs  him  in  the  secret,  and  puts  him  in  poflsessioD  of 
the  medicines,  the  court  will  so  &r  carry  the  agreement  into  effect  as  to  ro- 
strahi  the  party  ftom  selluig  the  medioines,  or  otherwise  interfering  in  tbe 
management  of  the  business,  against  the  permission  of  the  other  party ;  bat  as 
to  the  alleged  secret,  if  the  defendant  by  his  affidavit  insists  that  it  is  not  a 
secret  oonununicated  by  the  plaintiff,  he  will  not  be  restrained  from  dindging 
it ;  and  if  it  had  been  originally  the  plaintiff's  secret,  and  the  defendant  bad 
already  divulged  it,  an  iiyunction  would  not  be  granted,  becanstfthen  it  would 
be  of  no  use.     WilUams  v.  WiXUamB^  3  Mer.  16*7. 

Whether,  if  a  party  had  by  contract  jnomised  to  keep  a  secret,  the  coart 
would,  in  the  exercise  of  its  jurisdiction  to  deoree  the  specifio  perfonaaaoe  of 
agreements,  restrain  him  from  disdoeing  the  secaret  that  he  had  so  oootraded 
to  keep,  is  to  be  doubted.  3  Mer.  >60.  Whatever  might  be  the  dedsion  on 
principle^  it  is  clear  that  as  r^pards  any  practical  use  of  an  injunction  m  soeb 
a  case,  the  reasoning  of  the  court  in  Newberry  v.  James  would  be  appUoabIs; 
for  the  court  could  not  ascertain  whether  the  defendant  was  going  to  infling* 
the  terms  of  the  contract  by  divulging  the  particular  secret^  the  subject  of  tha 
agreement,  without  evidence  of  what  that  secret  was;  and  the  oommunicatioo 
of  such  evidence  would  of  itself  cut  away  the  ground  for  an  iiiyunction. 

With  regard  to  the  right  to  protection  in  the  use  of  trade-marks,  and  gene- 
rally in  the  ei^oyment  of  a  particular  trade  designation  or  reputation,  it  may 
be  inferred  from  some  of  the  cases,  that  a  party  cannot  acquire,  strictly  speak- 
ing, any  exclusive  titie  to  a  particular  trade-maik  or  sign ;  but  that  the  court 
6i\joins  on  this  principle,  that  it  will  not  allow  a  party  to  coounit  a  donbla 
fraud,  by  holding  out  to  the  public  marks  and  signs  by  which  he  induces  the 
belief  that  they  are  dealing  with  a  person  different  from  the  one  they  are  ac- 
tually dealing  with,  and  avails  himself  of  the  reputation  acquired  by  another. 

That  the  court  will  mterfere  against  this  sort  of  fraudulent  use  of  another's 
name  or  reputation,  is  now  well  established  by  many  cases. 

In  a  case  cited  in  aiigument  in  Ocmham  v.  Jonea^  where  the  defendant  hav- 
ing sold  his  right  in  a  medicine  to  the  pUuntiff,  set  up  the  manufiietQre  and 


tiODfl. 


INMRLOCUTOBY  OKDKBS.  871—1 

pletion  of  the  piopoeed  tuxdertaking :  if  the  own^  of  an  entate, 
through  which  the  legislature  has  given  to  the  8peeulatcH*s  a 

flftle  of  another  nnder  a  similar  deacription,  and  in  bla  adrertisement  adopted 
▼enea  which  had  been  attadied  to  the  original  medicine,  an  ixgunotaon  waa 
granted.    Sedon  v.  Senate,  cited  2  Yea.  k  B.  320. 

So  in  a  caae  cited  by  the  learned  author  of  this  Taloable  Treatise  (Day  r. 
Jkty^  ofiAs,  p.  314,)  a  mann&cturer  of  blacking  waa  reetrained  from  uaing 
labels  in  imitation  of  thoae  employed  by  the  plaintiff  And  in  a  late  oaae  it 
baa  been  determined,  that  a  manufacturer  will  be  restrained  from  uaing  certain 
letters  and  flgurea  with  which  a  patentee  waa  in  the  habit  of  marking  hia  patent 
articles    Bcmsome  y.  BentaU,  3  Law  Jour.  161. 

The  leading  modem  caae,  however,  on  this  subject^  is  KwxU  y.  Morgcu\  (3 
Keen,  213,)  in  which  the  dootiine  waa  carried  to  a  great  length.    In  that  caae 
the  plaintiff  waa  ahareholder  of  a  company  who  had  eatabhahed  onmibosea  of 
a  somewhat  novel  arrangement^  and  designated  by  peculiar  marica  and  ap- 
pointmenta,  and  in  particular,  by  the  title  painted  on  them  of  "  London  Con- 
Tsyanoe  Company."    The  defendanta  had  imitated  the  style  and  appointments 
of  the  plaintiff  in  almost  all  reapecta,  particularly  in  painting  on  their  omni« 
busea  the  worda  " Conveyance  Company,"  and  "London  Conveyance  Compi^ 
ny."    On  being  remonatrated  with,  they  introduced  certain  colorable  varia« 
tiooa^  but  in  auch  a  manner  aa  not  to  be  generally  viaible  to  the  public ;  aa,  for 
instance,  they  introduced  between  the  worda  "  Conveyance"  and  '*  Company'* 
the  word  "  fbr,"  in  very  amall  characters.    On  this  state  of  circumatanoea^  Lord 
Langdale,  IC.  R,  after  diapoaing  of  a  technical  objection,  aaid,  "the  only  other 
question  is,  whether  the  defendant  fraudulently  imitated  the  title  and  enaignia 
used  by  the  plaintiffs,  for  the  purpoae  of  injuring  them  in  their  trade ;  and 
upon  the  affidavits  and  evidence  beibre  me,  I  have  not  the  least  doubt  that 
the  defendant  did  Intend  the  pui:dio  to  believe  that  the  omnibus  whioh  he 
painted  and  appointed  so  as  to  resemble  the  carriages  of  the  plaintifi^  was,  in 
isct)  an  omnibus  belonging  to  the  plaintiff  and  the  other  proprietors  of  the 
Loudon  Conveyance  Company.    It  is  not  to  be  said  that  the  i^aintiffs  have 
an  exclusive  right  to  the  words  "Conveyance  Company,"  or  "London  Con- 
veyance Company,"  or  any  other  words.    But  they  have  a  right  to  call  upon 
this  court  to  restrain  the  defendant  from  fraudulently  using  precisely  the  same 
wads  and  devices,  which  they  have  taken  for  the  purpose  of  distinguishing 
their  property,  and  thereby  depriving  them  of  the  fiur  profits  of  their  business^ 
by  attracting  custom  on  the  fialse  representation,  that  carriages  really  the  de- 
ftndant's,  belong  to  and  are  under  the  management  of  the  plaintiff."    His  lord- 
ship accordingly  granted  an  ii^unotion  to  restrain  the  defendant  from  using 
any  onmibus  having  painted,  printed,  stamped  or  written  thereon  the  words 
or  names  "  London  Conveyance,"  or  "  Original  Conveyance  for  Company,"  or 
any  other  namee^  words  or  devices,  painted,  stamped,  printed  oit  written  there- 
on, in  such  manner  ss  to  form  or  be  a  colorable  imitation  of  the  names,  words 
and  devices,  painted,  stamped,  printed  or  written  on  the  omnibuaea  of  the 
pbintifll    And  on  ai^peal,  the  lord  chancellor  afllimed  tbia  order. 

In  MilUngton  v.  I^ox,  (3  MyL  ^  Cr.  338,)  the  doctrine  was  canied  a  step  fur- 
ther ;  for  that  case  seems  to  establish  that  fraud  in  the  imitatk>n  of  a  trade- 
mariE  is  not  neceaaaiy  to  entitle  the  plaintiff  to  protection:  The  plaintiiEa,  in 
MSUngUm  v.  Foz^  had  used  obtain  marks  on  steel  manufiustured  by  them  for 
a  great  length  of  time ;  the  defendants  had  used  the  same  marka,  in  ignorance 
of  the  &ct  of  any  eocdhiBive  claim  by  the  plaintifib,  or  even  of  the  existence  of 
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Spectel  inftmo-  right  to  cany  the  canal,  can  show  that  the  persons  so  author- 
ized are  unable  to  complete  their  work,  and  is  prompt  in  his  ap- 

the  pUdntilb ;  and  it  was  proved  that  the  use  of  those  marics  was  in  the  trade 
Yery  generaUj;  In  oonversation  at  least,  considered  as  indicative  not  of  par- 
ticular makers,  but  of  particular  qualities  of  steel.  Lord  Cottenham,  Ck,  held, 
that  the  plaintiffs  had  a  title  to  the  marks  in  question,  and  were  not  deprived, 
by  the  circumstance  that  the  defendants  had  used  it  without  fraudulent  intent, 
of  their  right  to  the  marks  and  to  the  assistance  of  equity :  and  a  perpetual  in- 
junction  was  decreed. 

The  same  point  had  previously  arisen  in  a  case  of  MoOey  y.  I>oumm(m,  (S 
Myl.  &  Cr.  1,)  but  did  not  receive  an  express  decision,  as  the  case  went  off  on 
another  point  of  considerable  nicety.  Certain  tin  plate  manu&cturers  had  es- 
tablished a  manu&ctory  at  certain  works,  and  had  there  for  a  long  series  of 
years  marked  their  plates  with  the  letters  *'  M.  C,"  and  the  plates  macu&e- 
tured  at  those  works  became  known  in  the  market  by  the  name  of  the  "  M.  C. 
Tin  Plates."  At  the  dissolution  of  the  partnerehip,  one  of  the  partners,  wbo 
had  been  so  only  for  a  few  years,  took  a  lease  of  the  worksi  and  there  fiir 
some  time  used  the  mark  "M.  C.;"  he  then  removed  to  another  place,  and 
there  continued  to  manufacture  and  to  use  the  same  mark,  retaining,  however, 
.  his  lease.  The  original  woriES  remained  dosed  for  about  nine  years  after  the 
termination  of  the  lease,  and  then  the  lessor  re-let  them,  and  the  new  lessee 
commenced  manufacturing  and  umng  the  marks  "  M.  C.,'*  on  which  the  origiiial 
lessee  filed  his  bill  for  an  injunction,  alleging  that  he  bad  acquired  an  ezdn- 
idve  right  to  the  mark  "  M.  C,"  so  that  the  question  was  whether  the  plaintiitl 
who  had  originally  derived,  as  lessee  of  the  works,  the  benefit  of  using  the 
mark,  which,  at  any  rate,  until  then  had  attached  to  the  place,  acquired  by  so 
using  it  as  such  lessee,  not  merely  the  personal  right  to  use  the  mark  in  com- 
mon with  the  landlord,  but  the  exclusive  personal  right  The  lord  obaood- 
lor  gave  no  opinion  on  the  legal  right  and  discharged  an  order  which  had  been 
made  by  the  court  below  fbr  an  injunction  giving  the  plaintiff  liberty  to  bring 
an  action,  the  defendants  not  to  be  prejudiced  in  the  meantime. 

Under  this  head  may  also  be  ranged  cases  upon  the  use  of  a  partnerdup 
style ;  and  those  where  a  trader  has  sold  the  good  will  of  his  business,  and  the 
question  is  under  what  drcumstanoes  he  is  afterwards  justified  in  canying  on 
the  same  business  in  the  same  place.  Of  ike  former  kind  is  a  late  case,  (Laeit 
V.  Langdon^  1  Sim.  421,)  in  which  a  firm  had  acquired  great  reputation  as  pen- 
cil-makers, under  the  style  of  "  Brookman  and  Langdon,"  and  the  right  to  ose 
the  style  of  the  firm  passmg  to  the  widow  of  Langdon  after  his  death,  she  ca^ 
ried  on  the  business  in  oopartnership  with  B.,  under  the  same  style;  it  was 
held  that  on  her  death,  the  right  to  use  the  style  of  the  firm  passed  by  survi- 
vorship to  the  surviving  partner  B.,  and  not  to  the  next  of  kin  of  the  original 
manufacturer,  Langdon;  and  therefore  B.  oontinuing  after  Mrs.  Langdon's 
death  to  carry  on  the  business  under  the  style  of  "  Lewis  &  Co.,  suocessocs  to 
Brookman  and  Langdon,"  was  held  entitled  to  an  injunction  to  restrain  one  A 
Langdon,  who  datmed  to  bo  the  next  of  kin  of  Langdon  the  original  pencil- 
maker,  fit>m  carrying  on  the  business  of  pencil-making,  under  the  s^le  of 
"  Brookman  and  Langdon."  Of  the  second  kind  is  the  case  of  OnUweU  v. 
Lyej  (1*7  Yes.  335.)  In  tbat  case  the  defendant  had  been  a  common  canier 
and  became  bankrupt ;  the  assignees  sold  his  businesa,  with  the  good  will ; 
afterwards  the  bankrupt  obtained  his  certificate^  and  re-oommenced  business; 
and  he  then  stated  both  by  advertisement  and  by  handbill  tbat  he  had  been 
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plication  for  relief  the  court  will  not  permit  the  further  proee-  SpMW  injono- 
cution  of  that  undertaking  ;(a)  but  where  the  speculators     '^ 

(a)  Aqw  Wn  Btgm^s  Ccmal  Ckfmgpmy^  dt  2  Swa.  250 ;  Ooop.  297. 


reinstated  by  his  friends  in  the  carrying  baainess,  and  informed  the  public  that 
his  wagons  set  out  at  the  usual  hour,  and  described  the  course  of  their  journey, 
which  included  the  line  over  which  the  wagons  of  the  original  business  travel- 
led. It  was  held  that  this  was  no  more  than  asserting  his  right  to  carry  on  « 
like  trade  with  tliat  sold,  and  did  not  amount  to  holding  himself  out  as  carry- 
ing on  the  purchaser's  trade,  and  consequently  Lord  Eldon  refused  to  grant  an 
injunction  to  restrain  him.  But  if  the  conduct  of  the  bankrupt  had  been  such 
as  to  amount  to  a  firaudulent  representation,  tending  to  lead  the  public  to 
imagine  not  merely  that  he  was  resuming  the  purpose  of  obtaining  trade  but 
was  actually  carrying  on  the  identical  business  which  be  had  sold,  it  would 
have  been  otherwise.  17  Ves.  341,  342.  It  may  perhaps  be  thought  that  the 
distinction  is  somewhat  refined,  which  makes  it  lawfbl  ibr  a  party  having  sold 
the  good  will  of  a  business,  to  set  up  in  opposition  to  his  rendee  in  a  business 
oondncted  in  the  same  place,  and  for  all  practical  purposes  the  same :  and 
which  makes  it  unlawAxl  for  him  to  hold  himself  out  as  carrying  on  the  old 
business.  For  in  either  case  it  is  tolerably  dear  that  the  vendee  must  be  ma- 
terially injured,  and  has  not  in  fact  what  he  intended  to  purdiase.  The  dis- 
tinction, however,  if  closely  examined,  will  appear  to  be  founded  upon  prind- 
ples  of  justice.  For  the  sale  of  a  good  will  cannot,  in  the  absence  of  express 
stipulation,  amount  to  any  evidence  of  uitention  or  promise  on  the  part  of  the 
vendor  to  give  up  his  natural  right  of  carrying  on  what  trade  and  in  what 
place  he  may  choose ;  and  the  injury  the  vendee  suflfbrs  arises  not  from  the 
invasion  of  any  right  of  his,  but  ftom  the  drcumstance  of  another  person  exer- 
dsing  bis  own  right;  whereas,  if  the  vendor  holds  himself  out  as  carrying  on 
the  old  business,  he  is  in  Act  avaQing  himself  of  that  reputation  or  name  which 
is  the  exclusive  property  of  the  purchaser;  so  that  in  that  case  the  purchaser 
sufTers  damages,  not  by  the  aoddent  of  another  being  his  rival,  but  by  reason 
of  a  direct  invasion  of  his  rights. 

Beibre  conduding  this  subject,  it  is  proper  to  notice  an  old  case,  (Bkmchard 
▼.  EiU^  2  Atk.  484,)  whidi  has  been  much  relied  on  in  the  arguments  ui  cases 
upon  trade-marks,  to  prove  that  a  party  ought  not  to  be  protected  in  the  ex- 
dusive  use  of  a  trade-mark.  The  case  referred  to  was,  that  the  plaintiff  claim- 
ed the  exclusive  right  to  use  a  particular  stamp  on  his  cards;  and  Lord  Hard- 
wicke  said,  that  he  knew  no  instance  of  granting  an  injunction  to  restrain  one 
tradesman  from  using  the  same  mark  as  another.  But  this  observation  must; 
it  is  submitted,  be  taken  with  reference  to  the  case  before  the  court  It  ap- 
pears by  the  report  in  Atkins,  (lb.)  that  the  plaintiff's  title,  if  he  had  any, 
rested  upon  a  charter;  the  court  held  that  to  be  clearly  an  illegal  monopoly; 
and  it  was  not  alleged  on  the  part  of  the  plaintiff,  that  he  had  used  the  stamp 
to  such  an  extent,  that  the  cards  sold  with  it  acquired  by  that  means  in  the 
market  the  reputation  of  being  hi&  The  case,  therefore,  was  simply  that  the 
plaintiff  .daimed  under  a  particular  title  which  was  hdd  bad,  and  did  not  show 
any  other  title.  The  decision  was  on  the  title  as  clmmant  under  a  charter, 
and  the  point,  whether  a  title  could  be  acquired  by  connecting  by  long  con- 
tinued exdusive  use  a  partteular  mark  with  the  reputation  of  a  particular 
trader,  ^id  not  call  for  or  recdve  any  decision.  This  case  is  not  therefore,  it 
is  submitted,  inconsistent  with  the  modem  cases  on  the  subject. 
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fi^Moial  ia^xao-  are  not  cutting  tlirough  the  lands  of  the  plaintifi^  this  appli- 
^**^*  cation  would  probably  fidl.    An  injunction  was  lately  re- 

fused to  restrain  persons  authorized  by  act  of  parliament  to 
cut  a  canal  (and  required  to  appropriate  certain-sums  for 
the  construction  and  maintenance  of  works  to  protect  a  har- 
bor, in  which  the  canal  was  intended  to  terminate,)  from  cut- 
ting through  their  own  lands  at  a  distance  from  the  harbor, 
there  being  at  the  time  an  insufficiency  of  funds  for  the  com- 
pletion of  the  undertaking,  pending  an  application  to  parlia- 
ment for  further  powers  to  levy  money.(a)[2] 

(a)  Mayor  and  Bwrgesses  of  Kixyffz  liyv/n  y.  P<em5er<Mi,  1  Swa.  2i4. 

It  must  be  observed,  also,  that  the  rule  that  a  party  may  by  unng  a  partic* 
ular  trade-mark  or  designation  acquire  such  a  right  in  it  as  to  prevent  another 
person  from  selling  under  the  same  designation,  is,  however,  satject  to  the 
general  rule  of  equity,  that  a  person  will  not  be  protected  in  equity,  who  docs 
not  come  before  the  court  on  a  case  founded  on  truth.  And  tberefiore,  in  a 
ease  where  the  plaintiff  sold  a  particular  tea  under  the  designation  of  How- 
qua's  mixture,  holding  it  out,  contrary  to  the  fiiet,  as  a  mixture  made  in  Giina 
by  a  Hong  merchant  of  the  name  of  Howqua,  whereas,  in  truth,  it  was  mixed 
in  England  by  the  plaintiff  himself  the  court  refused  to  protect  him  bj  in- 
junction against  the  sale  by  the  defendant  of  teas  under  the  same  designatioo. 
Pidding  v.  Uom,  8  Sim.  477. 

[2]  Mr.  Drewry  (Drewry  on  Icgunc  p.  285,  e<  seq.^  reviews  the  authorities 
on  this  subject  as  follows :  "  An  act  of  parliament,  vesting  in  a  company  power 
fi)r  cansying  into  effect  some  public  work,  is  a  contract  of  a  peculiar  chanuster 
between  the  public  and'  the  individuals  m  whom  powers  are  vested  by  the  act. 
A  great  proportion  of  the  oases  relating  to  public  companies  iaUs  pnqwty 
under  one  or  other  of  the  general  heads  of  equitable  juiisdiotion ;  such  as  ftand, 
specific  performance,  Ac.  But  there  are  some  principles  of  jurisdictioa  aod 
oonstruction  which  are  peculiar  to  public  companies  acting  to  cany  into  efflect 
public  works,  and  which  therefore  require  a  distinct  notice. 

In  a  case  before  Lord  Eldon,  (Agar  v.  JEtegmes  Oemal  Ckumpawy,  cited  by  tiie 
lord  chancellor,  1  Swanst  260,)  his  lordship  said,  "Where  persons  assome  io 
satisfy  the  legislature  that  a  certain  sum  is  sufficient  for  the  oomptetion  of  a 
proposed  undertaking,  as  a  canal,  and  the  event  is  that  the  sum  is  not  neariy 
sufficient,  if  the  owner  of  an  estate  through  which  the  legislature  has  given  to 
the  i^)eculator8  a  right  to  carzy  the  canal,  can  show  that  the  peraons  so  aa- 
thorized  are  unable  to  complete  their  work,  and  is  prompt  in  his  appUcatioo 
for  relief  grounded  on  that  fact,  equity  will  not  permit  the  further  prosecation 
of  the  imdertaking." 

In  Blakemore  v.  Glamorganshire  CcmaJL  Company^  (See  1  My.  A  K.  164,)  the 
same  learned  judge  said,  "if  individuals  go  to  parliament,  and  parhameDtco 
being  satisfied  that  the  railway  or  canal  can  be  made  at  an  expense  of  say 
100,0002.,  closes  with  their  application,  and  forms  them  into  a  companyf  with 
power  to  raise  money  to  that  amount,  that  author!^  is  given  them  by  parlia- 
ment in  the  Aill  oonfidenoe  that  the  sum  which  they  have  asked,  an^  obtuDO^ 
powers  to  raise,  will  enable  them  to  execute  the  work.  Ther^isa&^p^'^^^ 
on  the  part  of  those  who  satisfy  parliament,  that  they  oan  an^  will  do  sooh  a 
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*We  may  conclude  this  diapter  by  noticing  a  hasty  dictum  Special  injimo- 
of  Lord  Ellonborough's,  which  has  al^racted  considerable 

No  injunction 

work  for  such  »  mm  of  money,  and  upon  the  fiiith  of  that  undotaking  they  ^^®'*""^  ^' 
get  the  authority  to  b^in  the  work.    But  if  they  deceive  parliament,  what 
right  have  they  to  complain,  if  courts  of  justice  will  not  allow  them  to  go  on 
with  the  deception  T 

And  in  a  late  case,  {Lee  v.  JfOn^r,  2  To.  ft  OolL  611,)  Mr.  Baron  Alderson 
thus  stated  the  general  doctrine :  **  These  acts  of  parliament  have  been  caUed 
parliamentary  bargains  made  with  each  of  the  land  owners.    Perhaps  more 
correctly  they  ought  to  be  treated  as  conditional  powers  given  by  parliament 
to  take  the  land  of  the  different  proprietors  through  whose  estates  the  works 
are  to  proceed.    Each  landholder  thereibre  has  a  right  to  have  the  powers 
strictly  and  Uterally  carried  into  e£fect  as  regards  his  own  land,  and  has  a  right 
also  to  require  that  no  variation  shall  be  made  to  his  prejudice  in  the  caitying 
into  effect  the  bargain  between  the  undertakers  and  any  one  else.    This,  I 
conceive,  to  be  the  real  view  taken  of  the  law  by  Lord  Eldon  in  the  case  of 
Biakmnore  v.  Tkt  OlmnorgamMTe  Chmal  Oompany,    In  Mr.  Agar's  case,  (his 
lordship  continued)  one  point,  it  is  said,  was,  that  the  Regent's  Canal  company 
could  not  for  the  sum  which  they  had  power  to  raise,  complete  their  works ; 
and  if  that  were  clearly  made  out,  Lord  Eldon  says  in  the  case  before  referred 
to,  that  a  court  of  equity  would  probably  grant  an  injunction,  and  I  fully  ac- 
cede to  that  proposition,  in  case  the  &ct  were  clearly  made  out,  and  arose 
either  out  of  circumstances  occurring  after  the  passing  of  the  act,  or  fi-om  a 
failure  to  raise  the  sum  contemplated  by  the  act.    For  to  take  any  man's  land, 
where  the  whole  work  can  never  be  performed,  is  clearly  injurious  to  him,  and 
a  substantial  breach  of  the  condition  on  which  the  legislature  granted  the  right 
to  do  it    So  again  if  the  termini  were  changed,  and  instead  of  proceeding  to 
some  great  town  or  city,  the  canal  or  railway  were  to  terminate  in  some  ob- 
scure village,  the  same  result  would  follow.    But  I  cannot  accede  to  the  pro- 
position, that  where  the  contract,  as  far  as  regards  the  land  of  the  complaining 
landowner,  is  exactly  performed,  any  variation  made  at  a  distant  point,  and 
with  the  consent  of  the  landowner  there,  and  producing  no  real  injury  to  the 
complaining  landowner,  ought  to  be  the  ground  for  an  injunction  in  a  court  of 
equity,  to  be  granted  at  his  application.    FinaUy,  in  a  case  which  came  before 
Lord  Gottenham  on  appeal,  {Frmoin  v.  Lewis^  4  My.  t  Gr.  249,)  bis  lordship 
stated  the  principle  on  which  the  court  interferes  with  bodies  of  public  func- 
tionaries to  be,  that  so  long  as  they  strictly  confine  themselves  within  the  ex-  i 
ercise  of  those  duties  which  are  confided  to  them  by  law,  the  court  wQl  not 
interfere  to  see  whether  any  alteration  or  regulation  which  they  may  make  is              * 
good  or  bad.    But  if  they  are  departing  from  that  power  which  the  law  has 
vested  in  them,  and  if  they  are  assuming  to  themselves  a  power  over  property 
which  the  law  does  not  give  them,  the  court  no  longer  considers  them  as  act- 
ing under  the  authority  of  their  commission,  bat  treats  them,  whether  they  be 
a  corporation  or  individuals,  merely  as  persons  dealing  with  property  without 
legal  authority.    Frema  v.  Lewis^  4  My.  k  Or.  239. 

It  is  not  necessary  always  in  order  to  obtain  an  injunction  against  a  com* 
pany,  to  make  out  a  case  of  irreparable  spoil  or  waste,  as  a  consequence  of  its 
acts.  Prom  the  language  of  Lord  Oottonham  in  a  very  late  case,  {River  Dun 
Mmigation  Oempcmy  v.  Norlh  Midland  BaUway  Company^  1  Railway  Gas.  136,) 
it  is  to  be  eoUected  that  if  the  company  exceed  the  powers  which  the  legisla- 
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^nal  i^inao-  attention.    In  the  case  of  Du  Boat  v.  BeresfGrd,{a)  which 
was  an  aotion  for  destroying  a  picture  that  was  pnbliclj  ex- 

(a)  2  Camp.  211. 


tore  baa  given  to  it,  tbe  ocrart  is  not  at  liberty  to  withhold  the  juriadicticoi  as- 
sumed in  Agar  y.  Begeni's  Canal  (Jompany^  but  is  bound  to  interfere. 

Tbe  doctrine  in  Agar's  caae  is  not  however  to  be  understood  to  go  the  l&a^ 
that  when  an  act  of  parliament  has  been  passed,  giving  certain  powers,  and 
authorizing  a  bodj  of  persons  to  carry  on  certain  works,  then  those  against 
whose  rights  such  works  are  to  be  carried  into  effect,  are  entitled  at  all  events 
to  come  into  equity  and  say  they  will  undertake  to  prove  that  that  body  can- 
not with  the  money  which  they  have  in  hand,  carry  those  works  into  effect 
and  that  therefore,  and  immediately  in  that  state  of  circumstances  the  coort  a 
to  interfere.  But  only  that  where  acts  of  parliament  impose  certain  severe 
burthens  on  individuals,  by  interfering  with  their  private  rights  and  private 
property,  for  the  purpose  of  obtaining  some  great  public  good,  then  if  tbe  coort 
sees  that  the  undertaking  cannot  be  completed,  and  therefore  tbat  the  paUie 
cannot  derive  that  benefit  whidi  was  to  be  an  equivalent  for  the  sacrifioe  made 
by  the  individual,  the  court  will  protect  the  individual  from  being  oampelled 
to  make  that  sacrifice  under  the  circumstances,  and  until  it  appears  that  the 
public  will  derive  the  proposed  benefit  firom  it.  3  My.  &  Cr.  444^  445.  Thoa, 
where  commissioners  are  acting  under  acts  of  parliament  for  the  purpose  of 
widening  and  improving  the  streets  of  a  city,  and  for  other  purposes,  and  with 
powers  to  raise  money  by  several  means,  they  will  not  be  restrained  from 
going  to  a  jury  to  assess  the  value  of  premises  which  they  have  given  notice 
of  their  intention  to  purchase,  merely  because  there  is  an  allegation  tbat  thef 
have  not  the  means  of  paying  for  the  premises,  and  because  they  do  not  pro- 
duce satisfiu^tory  evidence  that  they  will  have  such  means.  Salmon  v.  BaM, 
3  My.  &  Gr.  439. 

And  where  commissioners,  authorized  by  act  of  parliament  to  cat  aoanal, 
were  unable  to  complete  it  with  the  sums  they  were  authorized  to  raise,  and 
were  applying  to  parliament  for  ftirther  power,  an  injunction  to  restrain  them 
from  going  on  ad  interim  with  their  works  was  refiised,  on  tbe  ground  tbat  » 
did  not  appear  that  they  were  cuttang  through  the  plaintiff's  lands;  that  no 
irreparable  misdiief  to  the  plaintiff  was  shown  as  a  necessary  consequence  o( 
the  very  act  they  were  about  to  perform ;  and  that  as  an  application  to  parltf* 
ment  was  pending,  the  proper  course  seemed  to  be  to  petition  paiiiaoieD 
Mayor  <tc  of  King's  Lynn  v.  Penibertonj  1  Swans.  244. 

In  Lee  v.  Mihwr,  2  Y.  &  Coa  611,  the  defendants  were  bound  by  their  act 
of  parliament  to  make  a  cut  not  deviating  more  than  a  hundred  yards  from  a 
certiun  parliamentary  line,  but  they  had  fifteen  years  to  complete  their  works. 
In  one  part  of  the  line,  not  at  all  acUoining  the  plaintiff's  land,  but  through  land 
of  their  own,  andVithout  any  prejudice  whatever  to  the  pkuntiff,  they  had 
made  a  cut  deviating  in  some  parts  more  than  a  hundred  yards  from  the  p8^ 
liamentary  line ;  and  it  was  sworn  that  such  deviation  was  only  tempo'*^' 
and  that  they  had  not  finally  abandoned  the  intention  of  following  the  parliaoieD  t- 
ary  line.  An  injunction  obtained  ex  park  was  on  this  state  of  Uiings  dissolv- 
ed, Istly,  on  the  ground  stated  by  Mr.  Baron  Alderaon  in  that  part  of  his  judg- 
ment which  I  have  extracted,  and  2ndly,  on  the  ground  that  the  court  co 
not  be  satisfied  fi^m  the  evidence  before  it,  that  the  defendants  would  not 
timately  follow  the  parliamentary  line. 
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hibited,  highly  defamatory  of  a  gentleman  and  his  wife,  who  Special  iijune- 
waa  the  defendant's  sister ;  that  great  judge  is  reported  to    ^°^ 

But  a  oonip«n7  will  not  be  protected  against  deetraction  of  its  works  bj  a 
person  who  has  recovered  in  ejectment  against  it,  where  it  has  oreoted  sooh 
works  against  the  consent  of  the  party  having  the  legal  title.  Dturham  and 
Sunderland  Baihifay  Chmpany  v.  Waumy  BoUs^  4  Jur.  769.  On  similar  pim* 
dples,  a  pablic  company,  acting  under  an  act  of  parliament^  will  not  not  be 
permitted  to  take,  under  Its  powers  of  compulsory  purchase,  land  for  a  purpose 
different  fh>m  that  for  which  it  is  authorized  to  take  it  Thus  in  a  case  where 
a  railway  company  wanted  to  go  before  a  jury  to  assess  land  on  one  side  of  a 
catting  for  the  purpose  of  making  a  slope  on  each  side  of  the  cuttings  and  for 
making  an  embankment  on  a  neighboihoring  part  of  the  line,  the  court  inti* 
mated  that  it  could  not  be  permitted  to  take  the  land  for  any  other  purpose 
than  that  which  was  within  the  compulsory  clause  of  the  act  And,  as  to 
that,  the  company  was  restrained  from  going  before  a  jury  for  more  of  the 
land  than  was  stated  to  be  necessary  by  the  report  of  an  indiiferent  engineer 
agreed  upon  by  both  parties.  Wd^  v.  Mandiester  and  Leeda  Baikoay  Chm- 
panffj  4  My.  &  Gr.  116.  But  it  seems  that  though  at  the  time  of  giving  notice 
to  purchase,  a  company  may  not  be  in  a  condition  to  have  a  right  under  its  act 
to  take  land,  yet,  if  subsequent  events  give  it  a  titie^  the  court  will  not  pre* 
vent  it  from  exercising  that  right    4  My.  &  Gr.  per  H  G.  p.  118. 

A  company  having  given  notice  under  their  parliamentary  powers  to  a 
party  that  they  require  certain  land,  will  not  be  pennitted  to  include  in  their 
precept  to  the  sheriff  to  summon  an  assessing  jury,  lands  different  from  those 
included  in  the  notice ;  for  if  they  were  not  bound  by  the  notkse^  they  might 
subdivide  the  contract,  on  going  before  the  jury,  and  take  the  opinion  of  the 
juzy  on  any  part  of  the  land,  without  any  intimation  to  the  owner  as  to  iHiat 
part  that  is  to  be.    ^ne  v.  drnimm-dai  Baikoay  Oompanyj  4  My.  &  Or.  122. 

But  if  a  railway  company  purchase  in  pursuance  of  tiieir  powers  a  subsist- 
ing lease  in  lands,  and  give  notice  to  the  reversioner  for  summoning  a  jury  to 
assess  the  value  of  the  fee  simple,  they  wili  not  be  restrained  ftom  proceeding 
to  assess  the  whole  of  the  lands,  on  an  allegation  that  they  are  only  entitied 
to  take  a  part ;  because  if  they  are  in  reality  only  entitied  to  take*a  part,  th^ 
the  intended  proceedings  would  be  a  mere  nullity  so  &r  as  regards  the  part 
they  are  not  entitied  to  take.  Mauchet  v.  Oreat  Western  Jiaihoay  Company^  1 
Baaway  Gases,  267. 

In  some  cases,  the  court  will,  on  account  of  the  heavy  injury  arising  to  a 
railway  company  from  having  its'  works  stopped,  refrain  from  issuing  an 
usgunction,  provided  it  undertakes  to  do  that  which  the  court  decides  it  is 
bound  to  do.  Thus,  where  a  railway  company  was  bound  by  its  act,  if  it 
crossed  a  turnpike  road,  to  raise  or  sink  such  road,  so  that  either  the  road 
should  pass  over  the  railway,  or  the  railvray  pass  over  the  road  by  means  of  a 
bridge  of  stated  height  and  width,  and  the  company  laid  down  rails  across  a 
turnpike  road,  and  used  them  for  canying  on  the  works,  by  conveying 
materisls  thereon  in  wagons  drawn  by  horses^  the  court  held,  that  before 
making  the  railway,  the  company  was  bound  to  build  a  bridge,  but  having 
regard  to  the  long-continued  ix^ury  which  would  be  inflicted  on  the  company, 
by  restraining  it  till  the  bridge  was  built^  the  courty  instead  of  granting  an 
injunction  Mmpftpifar,  put  the  company  on  terms  to  build  a  proper  bridge^ 
otherwise  an  is\|unotion  to  be  granted.  Narfftem  Bridge  and  Boad  Company 
V.  London  and  Sou&uvnpkn  Baikoay  Company,  1  Bailway  Gases,  653.    So  in 
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Spedal  mjtuM)-  hare  ufled  the  following  expression :  ^^  If  it  was  a  libel  upon 
the  peisons  introduced  into  it,  the  law  cannot  consider  it 

A  0886  where  8  oompany  entered  into  an  agreement  with  the  owners  of  a 
piece  of  land,  that  they  shonld  have  a  given  part  of  it  lor  a  certain  Bom  of 
which,  in  the  understanding  of  both  parties,  part  was  (br  the  value  of  the 
land,  and  the  remainder  for  severance  and  collateral  damage,  and  the  company 
were  to  h«ve  any  additional  land  they  might  want  at  the  same  rate  per  acre ; 
the  court  held  that  the  company  had  no  right  to  any  further  land,  except  on 
terms  of  paying  according  to  the  price  paid  for  the  first  piece  per  acre  for  the 
vahie  of  the  land,  and  for  the  collateral  damage,  according  to  the  extent  of  it; 
tout  no  ii^unction  was  granted,  the  company  undertaking  to  go  before  »  Jury 
to  have  the  collateral  damage  assessed ;  and  that  if  they  did  not  properly  act 
on  the  order,  the  injunction  should  be  considered  as  granted  on  the  day  on 
which  that  order  was  made.  J<me8  v.  Greai  Western  JRaUway  Oompany,  1 
Railway  Oas.  684. 

But  In  a  case  where  a  railway  act  enacted,  that  wherever  it  ahou&d 
be  found  necessary  to  cut  through,  take,  or  so  much  injure  any  part  of  any 
qtiay,  wharf,  or  other  communication,  as  to  render  the  same  impassable  or 
inconvenient  for  transporting,  ftc  any  goods,  the  company  should  previously 
cause  another  equally  convenient  quay  or  other  communication  to  be  con- 
structed ;  an  injunction  restraining  the  company  fVom  prosecuting  any  works 
which  rendered  the  plaintiffs  wharf  inconvenient,  was  sustained  pending  an 
Inquiry  at  law,  whether  the  company  having  carried  the  raOroad  in  front  of  hia 
wharij  so  as  to  cut  off  its  general  access  to  the  water,  and  having  made  a  jetty 
leading  ftom  the  water  to  the  wharf,  had  complied  with  the  terms  of  the  act. 
And  the  injunction  was  so  sustained,  notwithstanding  it  appeared  that  the 
ibrtfeer  prosecution  of  the  works  would  do  no  greater  amount  of  injury  to  tiie 
plaintiff  than  had  already  been  done,  and  that  the  only  effect  of  sustaining  the 
injunction  would  be  to  stay  the  completion  of  the  railway.  JBeU  v.  EuU  and 
Selby  Eailway  Company^  1  Bailw.  Cas.  616. 

It  is  here  proper  to  observe,  that  in  the  case  of  a  party  complaining  of 
injury  from  the  execution  of  works,  such  as  those  of  a  railway  company,  it  is 
even  more  mcumbent  on  him  than  in  ordinary  cases  to  apply  without  delay 
for  relief;  and  that,  as  the  injury  to  the  defendants  in  being  stayed  (if  it  ahaU 
ultinmtely  turn  out  that  they  are  acting  lawfully)  is  great  in  proportion  to  the 
magnitude  of  their  operations,  the  court  will  in  general  hold  even  al^ht 
acquiescence  on  the  part  of  the  complainant  a  bar  to  his  obtaining  an  injunc- 
tion.   Agar  v.  Begenfs  Canai  Company^  1  Swanst  246. 

Where,  however,  the  proprietors  of  a  turnpike  road  stand  by  while  a  rail- 
way company  lays  down  temporary  rails  across  their  road,  and  employs 
wagons  drawn  by  horses  only  on  such  temporary  railroad  for  the  purpose  of 
carrying  on  the  works,  that  is  not  such  laches  as  will  deprive  t&e  turnpike 
road  company  of  any  right  they  have  to  an  injunction  to  restrain  the  railroad 
oompany  fi-om  using  the  railroad  for  public  traffic  with  locomotive  enginesi 
Ncrihtm  Bridge  and  Road  Ccmptmy  v.  I/mdon  and  Sauthampkm  BceSkoaiy  Gbm- 
pany^  1  KaiL  Cas.  653. 

With  regard  to  what  constitutes  that  amount  of  laches  which  will  deprive 
a  party  of  his  right  to  relief  by  injunction,  it  is  diOBoult  to  state  any  positive 
role.  To  a  very  considerable  extent  each  case  will  be  governed  by  its  owti 
particular  drcumstanoes ;  the  authorities  on  this  subject  appear,  however,  to 
support  the  following  general  propo8iti<»is :— 
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valuable  as  a  picture.     Upon  an  application  to  the  lord  tions.     °^ 
chancellor,  he  would  have  granted  an  injunction  against  its 

1.  That  if  the  party  is  cognizant  of  his  right,  and  does  not  take  those  steps 
to  assert  it  which  are  open  to  him,  before  he  has  allowed  the  adversary  to 
incur  material  expenses,  or  to  enter  into  engagements  difficult  to  be  discharged, 
he  will  lose  his  right  to  the  interposition  of  equity.  Greehhaigh  r.  MaTichester 
and  Birmingham  Railway  Company^  1  Railw.  Cas.  66.  But  if  the  delay  is 
satisfactorily  explained,  as  that  it  was,  in  fact,  in  the  nature  of  a  negotiation 
under  protest,  with  a  view  to  an  amicable  arrangement ;  (Innocent  v.  North 
Mid.  Railway  Company^  1  Railw.  Cas.  242,)  or  if  the  delay  is  while  the  acts 
done  are  only  preliminary  to  the  acts  against  which  the  plaintiff  claims  reUeC 
and  not  such  acts  themselves,  {Northern  Bridge  and  Road  Company  v.  London 
and  Southampton  Raikoay  Company^  1  Railw.  Gas.  653,)  the  plaintiff  will  not 
by  such  delay  lose  the  benefit  of  his  equity.  And  it  seems  doubtibl,  where 
both  parties  are  ignorant  of  the  equity  or  right  which  the  one  party  might 
have  asserted,  if  he  was  aware  of  it,  how  far  he  ought  or  ought  not  to  be 
prejudiced  in  the  assertion  of  that  right  which  belonged  to  hun,  by  the  situa- 
tion in  which  the  other  party  may  have  been  placed  owing  to  the  non-assertion 
of  it.     1  Railw.  Cas.  110. 

It  must  be  observed  that  laches  may  deprive  the  defendants  of  their  right  to 
dissolve,  as  well  as  the  plaintiff  of  his  right  to  obtain  an  injunction.  Thus  it 
has  been  held,  that  although  the  circumstance  of  the  plaintiff  having  concealed 
material  facts  on  an  application  for  an  ex  parte  injunction,  would  be  good 
ground  for  dissolving  it,  yet  if  the  defendants  have  let  several  months  elapse 
before  coming  to  dissolve,  they  will  not,  after  such  delay,  be  heard  to  dissolve 
on  that  ground.  Bell  v.  Huli  and  SeB/y  Railway  Company^  1  Railway  Cases, 
616. 

Tlie  Jurisdiction  of  equity  to  restrain  a  railway  company  from  so  dealing  in 
the  course  of  its  operation  as  to  injure  the  property  of  another,  is  not  taken 
away  because  it  happens  that  the  act  incorporating  the  company,  points  out 
specifically  a  mode  in  which  a  party  complaining  of  its  acts  may  obtain  a  com' 
pensation.     Ooates  v.  Okarence  Railway  Company ^  1  Russ.  &  Myl.  181. 

In  exercising  such  jurisdiction,  the  court  wHl,  in  the  absence  of  positive 
directions  by  the  act  of  parliament,  construe  the  general  powers  given  by  it, 
so  as  to  preserve  to  the  party  affected  by  the  operations  of  a  railway  company, 
advantages  equivalent  to  those  which  he  would  have  had  if  the  act  had  not 
passed.  Therefore,  where  a  company  had  the  usual  powers  to  take  and  inter* 
fere  with  lands  for  the  purpose  of  the  railway,  and  under  those  powers  was 
proceeding  to  carry  the  railway  over  a  mill-race  by  means  of  a  bridge,  which 
appeared  by  the  evidence  not  to  be  of  such  figure  and  dimeqsions  as  would 
secure  to  the  miller  the  same  enjoyment  of  the  working  power  of  his  mill  as 
he  would  have  had  if  the  railway  had  not  been  constructed,  Lord  Lyndhurst, 
C,  granted  an  injunction  to  restrain  the  company  from  making  over  the  mill- 
race  any  arch  of  less  dimensions  than  the  arch  recommended  by  an  engineer 
chosen  by  both  parties  to  report  thereon.  lb.  But  if  the  act  is  specific  in  its 
directions,  then  the  court  will  confine  itself  to  enforoing  compliance  with  such 
directions.  Thus,  where  a  company  was  bound,  on  erecting  any  bridge,  in 
order  to  carry  the  railway  over  or  across  any  turnpike  road,  to  make  the  span 
of  such  arch  of  such  width  as  to  leave  a  clear  and  open  space  under  it  of  not 
less  than  fifteen  feet^  it  was  held,  that,  provided  a  clear  space  of  not  less  than 
fifteen  feet  were  lefi:  under  the  arch  of  the  bridge,  the  company  might  erect 
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Special  injunc-  exhibition,  and  the  plaintiff  was  both  civilly  and  criminally 
liable  for  having  exhibited  it."[l]     This  doctrine  is  stated  to 

piers  on  the  road,  and  make  the  bridge  in  any  manner  they  might  think  pro- 
per. And  an  injunction  was  refused  to  restrain  them  from  making  a  bridge 
with  an  arch  having  twenly-four  feet  clear  way  over  a  road  of  thirty-eigbt 
feet  wide.     Attorney-general  v.  Southampton  Railway  Company ^  9  Sim.  78. 

Where,  however,  an  act  provides  only  for  an  arrangement,  depending  on 
the  discretion  and  agreement  of  the  parties,  the  court  wil  not  Interfere.  Thus 
where  a  water  company  was  permitted  by  its  act  to  supply  water  at  rates  to 
be  agreed  on  between  it  and  the  inhabitants,  and  obtained  afterwards  a  further 
act  by  which  it  was  only  to  take  reasonable  rates,  the  court  refused  at  the  ex- 
piration of  the  agreement  with  the  inhabitants  under  the  first  act  to  restrain 
the  company  from  cutting  off  the  plaintiff's  supply,  on  his  refusal  to  pay  new 
and  higher  rates.  The  ground  was  that  there  was  no  mutuality,  inasmuch  as 
the  court  could  not  compel  any, inhabitant  to  take  water;  and  that  unless  it 
was  decided  what  was  a  reasonable  rate,  there  was  no  title  in  the  inhabitants 
to  come  to  the  court.    Weak  v.  West  Middlesex  Water  Works^  1  Jac  A  W.  358. 

It  may  be  collected  from  the  foregoing  cases,  and  it  has  been  very  lately 
specifically  determined,  that  in  adjudicating  between  public  companies  and  in- 
dividuals, the  court  acts  (as  in  truth  it  does  in  almost  in  all  cases  of  injunctions 
to  restrain  injuries  to  property)  only  as  ancillary  to  an  assumed  legal  right  It 
will  not  upon  an  allegation  of  an  equity  interfere  against  an.  admitted  legal 
act  unless  there  be  a  manifest  certainty  that  at  the  hearing  the  plaintiff  will 
be  entitled  to  relief.  Therefore,  in  a  case  where  a  shareholder  in  a  railway 
company,  being  also  a  director  released  by  agreement  with  the  company  cer- 
tain shares,  but  not  according  to  the  forms  prescribed  by  the  act  for  forfeiture 
of  shares,  and  it  was  clear  that  the  intention  of  the  parties  was  that  the  share- 
holder should  be  thenceforth  released  from  his  liability  to  the  calls ;  several 
calls  having  been  made  afterwards  without  any  claim  on  him,  and  after  he  had 
ceased  to  be  a  director,  the  lord  chancellor  held  his  title  was  not  so  dear  as  to 
Justify  restraining  an  action  for  the  calls  brought  against  him  by  the  company, 
except  on  terms  of  his  giving  judgment  in  the  action,  and  paying  the  money 
into  court,  to  abide  the  decree  at  the  hearing.  Playfair  v.  Birmingham^  Bristol 
and  Tfiamea  Junction  Railway  Chmpany^  9  Law  Joum.  253 ;  S.  C.  1  Railw.  Caa 
640. 

The  general  course,  where  the  legal  right  is  doubtful,  is  to  put  the  parties 
in  a  situation  to  try  such  right  as  quickly  as  possible,  and  to  protect  the  pro- 
perty in  the  meantime.  And  the  court  will  not  consider  whether  the  result 
may  be  inconvenient  to  the  one  or  the  other  party ;  for  it  has  no  right  to  de- 
prive one  party  of  what  he  is  entitled  to  because  it  is  inconvenient  to  another 
party.  See  Lord  Cottenham's  observations  in  Kemp  v.  Loncbm  and  Brighton 
Railway^  1  Railw.  Cas.  50T. 
But  whore  the  title  to  relief  is  doubtful,  the  court  seems  to  be  much  in- 

[1]  In  the  case  here  cited,  Lord  Bllenborough  observed,  that  the  only  plea 
on  the  record,  being  the  general  issue  of  not  guilty,  it  was  unnecessary  to  con- 
sider whether  the  destruction  of  the  picture  might,  or  might  not,  have  been 
justified.  The  material  question  was,  as  to  the  value  to  be  set  upon  the  aitide 
destroyed.  If  it  were  a  libel  upon  the  persons  introduced  into  it,  the  law  could 
not  consider  it  valuable  as  a  picture.  He  directed  the  jury  in  assessing  dama- 
ges, not  to  consider  it  as  a  work  of  art,  but  merely  to  give  the  value  of  the 
canvas  and  paint. 
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have  caused  at  the  time  considerable  astonishment  in  the  Special  injunc- 
minds  of  all  the  practitioners  of  the  courts  of  equity  ;(a) 

(a)  20  How.  St.  Tr.  T99. 


fluenocd  hy  a  reference  to  the  queation  whether  it  will  do  more  injury  to  the 
plaintiff  hy  withholding  the  injunction,  or  if  it  shall  turn  out  that  he  is  right ; 
or  to  the  defendant  by  granting  it,  if  the  right  shall  ultimately  appear  to  be  on 
his  side.  Tlius,  although  where  by  an  act  of  parliament  a  trust  is  &stened, 
to  come  into  operation  at  a  future  day,  upon  property  previously  held  by  par- 
ties as  their  own,  they  cannot  in  the  interval  deal  witli  it  as  their  own ;  (At- 
torney-general V.  Corporation  of  Liverpool^  1  Myl.  &  Or.  171,)  and  although  the 
jurisdiction  of  equity  to  restrain  them  by  injunction  from  so  dealing  with  it 
seems  dear ;  (Ih.  202,)  yet,  if  it  is  doubtftil  whether  the  acts  contemplated  by 
the  persons  in  possession  are  or  not  within  the  act  of  parliament,  and  the  effect 
of  the  act  is  that  if  they  are  not  done  within  a  given  time,  they  cannot  be  done 
at  all ;  and  if  in  addition  to  these  circumstances  there  is  no  substantial  danger 
to  the  property,  the  court  will  not  enjoin ;  because  to  restrain  the  defendants 
would  have  the  effect  of  precluding  them  from  ever  doing  that  which  it  may 
turn  out  it  would  bo  lawful  for  them  to  do.  Attorney-general  v.  Corporation  of 
Liverpool^  1  Myl.  &  Cr.  171. 

A  contract  between  parties  whose  interests  will  be  injured  by  the  construc- 
tion of  a  public  work,  and  those  who  are  applying  to  parliament  for  an  act  to 
carry  it  into  effect,  for  the  withdrawing  of  opposition  in  parliament,  in  consi- 
deration of  a  pecuniary  consideration,  is  not  illegal  VauxhaJl  Bridge  Company 
Y.  Earl  Spencer^  2  Mad.  356 ;  Jac.  64.  Neither  is  it  where  the  contract  is  that 
in  consideration  of  the  hostile  parties  allowing  the  act  to  pass  unopposed,  with- 
out certain  protecting  clauses,  a  formal  deed  sliall  be  executed  after  the  passing 
of  the  act,  embodying  such  clauses  in  its  covenants ;  at  least  where  the  pro- 
posed covenants  of  the  deed  are  not  inconsistent  witli  the  clauses  of  the  act. 
Edwards  v.  The  Grand  Junction  Railway  Company^  1  MyL  &  Cr.  650.  As 
where  a  railway  act  provided  that  no  bridge,  to  carry  any  public  road  over  the 
raUway,  should  be  less  than  fifteen  feet  in  width,  and  the  covenant  stipulated 
for,  was  that  a  bridge  over  the  railway  on  the  road  in  question  should  have  a 
clear  width  equal  to  that  of  the  existing  road,  which  was  fifly  feet,  the  court 
said  although  the  act  provided  that  bridges  should  be  not  less  than  fifteen  feet 
in  width,  it  did  not  provide  that  they  should  not  be  made  wider ;  and  the 
company  might  have  agreed  under  the  act  that  the  bridge  in  question  or  any 
other,  should  be  fifty  feet  wide. 

In  the  case  referred  to,  the  principal  point  was,  whether  such  a  contract, 
entered  into  by  one  of  the  projectors  of  a  railway  company  before  its  incorpo- 
ration, and  who  after  such  incorporation  became  one  of  the  directors,  was 
binding  in  equity  upon  the  company ;  and  Lord  Cottenham  held  that  whether 
the  contract  was  binding  at  law  or  not,  and  whether  the  company  and  the 
projectors  could  be  identified  or  not,  it  was  clear  that  the  company  had  suc- 
ceeded to  and  were  in  possession  of  all  the  projectors  had  before ;  that  they 
were  entitled  to  all  their  rights,  and  subject  to  all  their  liabilities ;  and  that  in 
equity  they  could  not  be  allowed  to  exercise  the  rights  given  to  them  by  the 
act,  without  regard  to  the  antecedent  agreement  that  those  rights  should  only 
be  used  in  a  particular  manner.  His  lordship,  on  these  grounds  sustained  an 
injunction,  restraining  the  company  from  executing  certain  works  in  a  manner 
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Special  iiyunc-  ^q  proposition  is,  indeed,  obviously  erroneous.     There  is, 
perhaps,  but  one  instance  in  the  books,  of  any  judge  having 

inconsistent  with  the  agreement  entered  into  by  the  persons  who  had  pnject- 
ed  the  company. 

So,  where  the  projectors  of  a  railway  company  A.,  by  their  agent,  entered 
into  an  agreement  with  the  plaintiff,  a  land  owner,  for  the  withdrawal  of  his 
opposition  in  parliament,  and  afterwards  a  rival  company  B.,  applying  to  par- 
liament, it  was  proposed  and  agreed  to  by  the  promoters  of  the  two  lines  to 
refer  it  to  certain  members  of  the  committee  of  the  house  of  oonimons,  to  de- 
termine which  of  the  two  should  be  adopted ;  and  that  whichever  was  adopted, 
the  shareholders  in  the  other  might,  if  they  chose,  become  shareholders  in  it; 
and  that  it  should  be  liable  to  the  engagements  of  the  other.  The  line  B. 
being  determined  upon,  it  was  held  that  the  company  incorporated  to  cany  into 
effect  that  line  was  bound  by  the  agreement  of  all  the  promoters  of  the  originftl 
line  A.  with  the  plaintiff;  and  the  company  was  accordingly  restrained  ftom 
.  proceeding  with  the  works  till  the  plaintiff  should  have  received  the  stipulated 
compensation.  Stanley  v.  Cheater  and  Birkenhead  Haihoay  Ccmpany^  1  Bailw. 
Cas.  58. 

Again,  where  the  promoters  of  a  railway  company  purchased  the  shares  of 
a  canal  company,  including  the  interest  of  the  canal  company  in  the  wharves, 
&C.  on  the  banks,  subject  to  the  rights  of  their  lessees ;  and  in  order  to  pur* 
chase  the  neutrality  of  those  lessees,  enter  into  an  agreement  T^ith  the  canal 
company  and  the  lessees,  containing  a  clause  that  on  giving  notice  within  a 
limited  time,  the  lessees  shall  be  entitled  to  sell  to  the  railway  company  tlieir 
interests ;  the  moment  a  lessee  gives  such  notice,  the  relation  of  vendor  and 
purchaser  commences  between  him  and  the  railway  company ;  and  the  latter 
will  be  restrained  from  using  their  legal  rights,  by  bringing  ejectment  (under  a 
clause  in  the  lease,  empowering  the  landlord  to  determine  the  lease  on  certain 
terms,)  until  the  proper  amount  of  the  purchase-money  is  asceTtained  and  paid. 
Doo  V.  London  and  Croydon  Baiiway  Company ^  1  Railw.  Cas.  257. 

The  decisions  in  the  foregomg  cases  seem  to  have  been,  to  a  considerable 
extent,  dependent  on  the  equity  created,  by  the  party  claiming  relief  having, 
on  the  laith  of  certain  things  being  undertaken  to  be  done  by  the  company, 
retired  from  contesting  tlie  grant  of  its  privUeges  and  powers. 

For  in  another  case,  (Eton  CoUege  v.  Great  Western  Baiiway^  1  Railw.  Ou 
200,)  of  a  very  similar  character,  Lord  Cottenham  adverted  to  the  absence  of 
that  circumstanoe  as  partly  the  ground  of  his  decision.  In  the  case  to  which 
I  refer,  the  college  of  Eton  opposed  the  bill  of  the  Great  "Western  Railway 
Company ;  and  in  consequence  of  such  opposition,  clauses,  which  were  found 
on  a  proposal  made  to  the  college  by  the  chairman  of  the  promoters  of  tha 
railway  company,  were  introduced  in  the  committee  of  the  house  of  lords  into 
the  company's  act.  It  was  obvious  that  the  clauses  were  framed  for  the  pur* 
pose  of  preventing  the  acts  of  which  the  college  complained  by  their  bill,  and 
that  it  had  been  the  intention  of  the  college  to  prevent  any  station,  or  in  sub- 
stance, the  consequences  of  a  station,  near  the  college;  but,  on  the  wording  of 
the  clause,  the  court  was  of  opinion  that  the  company  oould  not  be  restrained 
from  setting  down  or  taking  up  passengers,  or  from  allowing  them  to  pass  up  or 
down  an  old  existing  road,  provided  they  did  not  make  any  road  or  way  or 
erect  anjrthing  actually  in  the  natiu«  of  a  station;  and  refused,  in  consequence 
to  restrain  them  from  doing  that  which  did  not  iall  within  the  strict,  legal  ac- 
ceptation of  the  restrictions  in  the  restrictive  clauses;  the  lord  chancellor  say- 
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maintained  the  existence  *of  a  power  in  the  court  of  chan-  Special  injuno- 
eery  of  restraining  publications  on  any  other  ground,  but 


tions. 


Ing,  ''it  IB  veiy  important  to  observe,  that  there  is  nothing  in  the  nature  of 
contract  between  the  parties.  If)  upon  the  proposals,  the  college  had  retired 
from  the  contest,  and  had  acquiesced  in  the  provisions  of  these  clauses,  sup- 
posing that  they  would  effect  their  purpose,  it  might  have  been  a  subject  for 
consideration  whether  these  acts  were  not  an  evasion  of  the  contract,  which 
in  that  case  would  appear  to  exist  between  the  college  and  the  company. 
Such  is  not  the  case ;  both  parties  were  entirely  at  arms-length." 

So^  where  the  trustees  of  a  turnpike  road,  being  applied  to  by  the  promoters 
of  a  railway  for  their  assent  to  carry  the  railway  across  their  road,  gave  their 
assent,  provided  the  same  were  carried  over  at  a  sufficient  elevation,  and  the 
road  not  sunk ;  but  there  was  no  undertaking  by  the  railway  promoters  that 
a  clause  to  tliat  effect  should  be  introduced.  The  bill  was  passed,  the  house 
being  aware  of  the  qualified  assent  of  the  trustees,  and  the  trustees  being  pas- 
sive, without  any  clause  binding  the  railway  company  not  to  lower  the  road. 
It  was  held  that  the  railway  company  was  not  bound  by  the  terms  of  the 
qualified  assent  of  the  road  trustees;  and  an  injunction  to  restrain  the  company 
from  lowering  the  road,  to  obtain  the  requisite  parliamentary  elevation  of  the 
bridge,  was  refused,  (Aldred  v.  North  Midland  BaUway,  1  Railw.  Cas.  404;) 
and  that,  although  the  lowering  of  the  road  rendered  it^  from  its  peculiar  silua- 
tion,  liable  to  be  occasionally  flooded. 

And  a  landowner  who,  on  the  &ith  of  a  verbal  promise,  made  on  the  part 
of  the  promoters  of  a  railway  company,  that  his  land  is  not  to  be  taken,  ab- 
stains from  opposing  the  bill  and  leaves  the  country,  wiU  not,  notwithstanding 
such  promise  and  his  absence,  be  entitled  to  restrain  the  company  from  taking 
his  land  under  the  general  powers  given  by  the  act,  if  on  a  notice,  pending  the 
bill,  being  served  on  his  agent,  requiring  the  land,  he  has  been  returned  to 
parliament  by  such  agent  as  a  dissenting  land-owner,  and  treated  as  such 
throughout  the  conduct  of  the  bfll.  Lord  Fetre  v.  Eastern  Counties  Railway^ 
I  RaUw.  Gas.  462. 

In  a  case  where  the  promoters  of  a  railway  company,  not  having  yet  deter- 
mined on  a  line,  entered  into  an  agreement  by  deed  with  a  landowner,  who 
was  also  a  peer  of  parliament,  in  lieu  of  inserting  a  clause  in  the  act,  that  if 
they  selected  a  line  through  his  estate,  they  should  pay  for  the  premises 
20,000iL,  and  for  collateral  damages  100,0002.,  and  he  for  those  considerations 
withdrew  his  opposition ;  the  company  was  restrained  from  summoning  a  jury 
to  assess,  under  the  powers  of  the  act,  the  value  of  his  estate;  and  that 
although  the  time  limited  by  the  act  for  their  power  of  compulsorily  taking 
lands  had  so  nearly  elapsed,  that  it  must,  of  necessity,  elapse  before  the  ques- 
tion whether  the  company  were  or  not  bound  by  the  agreement  could  be  tried 
at  law.  Hargreaves  v.  Lancashire  and  Preston  Junction  Railway  Company^  1 
Rail.  Gas.  416.  In  this  case,  the  court  relied  on  the  circumstance  that  no 
fraud  on  the  legislature  could  be  imputed  to  the  plaintiff,  because  at  the  time 
when  the  agreement  was  entered  into,  it  had  not  become  binding  on  the  com- 
pany to  take  the  line  to  which  the  compensation  in  the  agreement  referred. 
And  it  may  therefore  be  supposed  that  the  court  would  have  thought  the 
agreement  impeachable,  if  the  intention  of  it  had  been  to  substitute  a  new 
line  for  that  sanctioned  by  the  legislature.  But  this  point  has  since  been 
determined  at  law,  in  a  case  where  the  question  was  as  to  the  validity  of  an 
agreement  entered  into  between  a  peer  of  parliament  and  the  promoters  of  a 
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Special  injunc-  that  of  property  and  copyright ;  and  it  was  then  done  in 
^^^^  language  so  strange  and  unconstitutional,  as  to  carry  with  it 

railwaj  company.  The  terms  of  the  agpreement  were,  that  if  the  phuntiff 
would  withdraw  his  opposition  to  a  biU  then  before  the  legislature,  and  suffer 
it  to  pass  in  its  then  existing  shape,  the  company  would  use  their  utmost 
endeavors  to  procure  in  the  next  session  an  act  to  deviate  their  line,  and  if 
the  bill  then  in  parliament  passed,  they  were  to  pay  him  50002.  for  compensa- 
tion, on  account  of  the  injury  arising  from  the  proposed  deviated  line.  The 
agreement  was  not  divulged  either  to  the  house  of  lords  or  to  the  landowners 
on  tlie  line  contemplated  in  it  The  very  essence,  therefore,  of  the  entire 
arrangement,  was  to  obtain  from  parliament  permission  to  make  a  line  wbich. 
at  the  time  of  asking  it,  the  parties  did  not  intend  to  make.  The  case  first 
came  before  Lord  Lang^ale,  M.  R.,  on  demurrer,  {Simpson  v.  Lord  Hawden^  1 
BaiL  Cas.  326,)  and  his  lordship  appears  to  have  thought  that  such  an  agree- 
ment would  be  invalid.  It  afterwards  came  on  appeal  before  Lord  Cottenfaam, 
but  his  lordship  gave  no  opinion  on  that  point,  and  allowed  the  demurrer  on 
other  grounds.  1  Rail  Cas.  338.  The  question  was  then  tried  at  law,  and 
the  court  of  queen's  bench  appears  to  have  thought  the  fact  of  the  partr 
withholding  his  opposition  for  a  consideration,  being  a  peer,  would  not  invali- 
date the  agreement,  but  held  that  the  circumstance  of  its  being  concealed  from 
the  legislature  was  fatal.  LordHoioden  v.  Simpson^  1  Rail  Cas.  347.  Finalij, 
it  was  determined  in  the  exchequer  chamber,  by  the  whole  court,  that  the 
agreement  was  not  invalid.  The  court  held,  firstly,  that  in  order  to  invalidate 
the  agreement  as  a  fraud  on  the  legislature,  it  was  not  enough  to  show  that 
it  was,  in  fact,  kept  secret  from  the  legislature,  but  it  was  necessary  to  show 
that  it  was  the  intention  of  the  parties  at  the  time  of  making  the  agreement 
^  to  keep  it  secret,  an  intention  which  was  not  shown  to  exist. 

Secondly,  that  as  regarded  the  landowners  the  same  observation  applied, 
viz.  that  there  was  no  intention  shown  to  keep  the  agreement  a  secret  from 
them ;  but  even  if  there  had  been  such  intention,  it  was  not  dear  that  that 
would  invalidate  the  instrument,  as  there  was  no  common  obligation  on  all  tiie 
proprietors  of  land  to  place  themselves  on  the  same  footing,  but  each  might 
hiwfully  make  the  best  bargain  he  could  for  himself  in  respect  of  his  land. 
And, 

Thirdly,  That  though  the  plaintiff  was  a  peer,  that  would  not  affect  his  right 
to  make  any  bargain  for  the  sale  of  his  land,  or  for  a  compensation  for  an  in- 
jury done  to  it ;  the  presumption  being  as  there  was  no  averment  to  the  con- 
trary, that  his  quality  as  a  peer  in  no  way  affected  the  bargain  in  question; 
but  that  notwithstanding  the  agreement  he  was  left  to  exercise  his  free  judg- 
ment as  to  giving  or  withholding  his  vote  according  to  his  consdonce,  upon 
the  measure  when  it  came  before  him  in  his  legislative  capacity.  Lord  Smcden, 
V.  Simpson^  1  Rail.  Cas.  347. 

In  a  case  before  Sir  L.  Shadwell,  V.  0.,  a  canal  company  was  restrained,  at 
the  suit  of  one  of  the  shareholders,  from  affixing  the  corporate  seal  to  a  peti- 
tion to  parliament,  to  convert  a  portion  of  the  canal  into  railway,  and  from  ap- 
plying any  of  the  corporate  funds  to  that  purpose.  In  Cuidiff  v.  ManchesUr 
uTid  Boviton  Canai  Company^  2  Russ.  k  MyL  480,  n.  And  in  another  case  of 
exactly  the  same  nature,  the  same  learned  judge  overruled  a  demurrer ;  but 
Lord  Brougham,  in  a  case  of  Ware  v.  The  Grand  Junction  Water  (Jompany,  (2 
Russ.  k  MyL  470,)  in  which  the  case  before  the  vice-chancellor  was  cited,  held 
that  the  court  cannot,  at  the  suit  of  a  minority  of  the  shareholders  of  a  com- 
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its  own  refutation.  Upon  a  motion  to  restrain  the  publica-  Special  injunc- 
tion of  a  translation  of  the  Archaslogia  Sacra,  Lord  Mac- 
clesfield, after  noticing  that  a  translation  was  not  within  the 
prohibition  of  the  statute  of  Anne,  is  reported  nevertheless 
to  have  said,  that  this  being  a  book  which,  to  his  knowledge, 
(having  read  it  in  his  study)  contained  strange  notions,  in- 
tended by  the  author  to  be  concealed  jfrom  the  vulgar,  in  the 
Latin  language,  in  which  language  it  could  not  do  much 
hurt,  the  learned  beingbetter  able  to  judge  of  it,  bethought 
it  proper  to  grant  an  injunction  to  the  printing  and  publishing 
it  in  English :  that  he  looked  Upon  it  that  this  court  had  a 
superintendency  over  all  books,  and  might  in  a  summary 
way,  restrain  the  printing  or  publishing  of  any  that  con- 
tained reflections  on  religion  or  morality.(a) 

It  is  remarkable  that  no  mention  is  made  by  Hudson  of 
any  such  preventive  jurisdiction,  even  in  the  star  chamber : 
there  is  an  instance,  indeed,  in  which  the  court  of  king's 
bench  assumed  to  itself  this  power,  in  Charles  II.'s  time,  un- 
der Scroggs ;  but  it  was  so  immediately  reprobated  as  to 
form  afterwards  one  of  the  articles  of  impeachment  against 
him.  The  court,  of  which  he  was  the  head,  actually  made 
and  caused  to  be  served  upon  the  publisher  and  divers  print- 
ers, a  rule  of  court  prohibiting  the  printing  and  publication, 
by  any  person  whatsoever,  of  a  book  entitled  "  The  Week- 
ly  Packet  *of  Advice  from  Eome,  or  the  History  of  Pope-  L  ^ '^J 

ry."(i) 

(a)  Burnet  v.  Chstuoood,  2  Meriv.  441,  n. 
(6)  8  How.  St.  Tr.  198. 

panjr  incorporated  under  an  act  of  parliament  for  certain  parpoaes,  restrain  the 
company  from  applying  to  parliament  for  power  to  alter  its  character  and  ob- 
j  ects,  or  from  using  its  corporate  seal  and  funds  in  pursuing  such  application. 
Such  a  power  his  lordship  held  to  be  incident  to  corporations  of  that  nature. 

Where  commissioners  appointed  under  an  act  of  the  legislature,  to  drain  a 
swamp,  exceed  their  authority  to  the  injury  of  the  plaintiff,  a  perpetual  in- 
junction will  be  granted,  although  there  has  been  no  trial  at  law,  the  plmntiff% 
right  to  the  land  being  undisputed.  Belknap  y.  BeOcnap,  2  Johns.  Oh.  Bep. 
463.  An  injunction  will  also  be  granted  to  restrain  commissioners  from  pro- 
ceeding to  sell  lands,  to  pay  the  sums  assessed,  under  a  statute  for  that  purpose, 
to  make  a  road,  so  as  to  give  the  owners  of  the  lands  an  opportunity  of  com- 
plying with  the  provisions  of  the  act,  by  completing  the  road  themselves, 
through  their  own  lands.  Couch  v.  TUster  Turnpike  Co.,  4  Johns.  Ch.  Rep.  26. 
But  where  a  statute  gives  to  certain  persons,  a  discretion  in  a  particular  case, 
and  for  a  special  purpose,  equity  will  not  interfere  by  injunction,  unless  that 
discretion  is  exercised  in  bad  faith.  Ecdghi  v.  Bay,  1  Johns.  Ch.  Bep.  18.  Le 
Boy  y.  Corporation  of  New  York,  4  Johns.  Ch.  Bep.  352, 
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tion&*^  "^^^^      ^  ^^*^®  ^^  ^*  ®^®^  ^^^  supposed  that  such  a  jurisdiction 
(if  it  ever  legally  existed  anywliere)  belonged  to  the  court 
of  chancery,  that  it  would  be  difficult  to  find  any  authority 
in  which  it  has  been  in  terms  denied.    The  following  ob* 
servation  of  Lord  Eldon,  in  the  late  case  of  Sou&iey  v.  Sher- 
wood^ is  the  only  trace  which  the  author  has  been  able  to 
discover  of  any  allusion  to  this  notion.    In  that  case  his 
lordship,  after  noticing  the  doctrine  by  which  a  court  of 
equity  refuses  an  injunction  to  restrain  the  publication  of 
works  of  such  a  nature  as  that  an  action  of  damages  cannot 
be  maintained  for  them,  proceeded  to  observe :  "  It  is  very 
true  that  in  some  cases  it  may  operate  so  as  to  multiply  co- 
pies of  mischievous  publications,  by  the  refusal  of  the  court 
to  interfere  by  restraining  them ;  but  to  this  my  answer  is, 
that  sitting  here  as  judge  upon  a  mere  question  of  property, 
I  have  nothing  to  do  with  the  nature  of  the  property,  nor 
with  the  conduct  of  the  parties,  except  as  it  relates  to  their 
civil  interests ;  and  if  the  publication  be  mischievous,  either 
on  the  part  of  the  author,  or  of  the  bookseller,  it  is  not  my 
business  to  interfere  with  it.    In  the  case  now  before  the 
court,  the  application  made  by  the  plaintiff  is  on  the  ground 
only  of  his  civil  interest,  and  •this  is  the  proper  place  for 
such  an  application.(a) 
^'iew  to  Btay      There  is  a  species  of  interlocutory  order  that  has  of  late 
pending  anap-  become  extremely  frequent,  which  may  here  be  noticed,  viz. 
P®*^  the  order  granted  upon  motion  to  *stay  proceedings  pending 

[*3751  ^^  appeal.    In  a  court  of  law,  a  writ  of  error  in  a  civil  ac- 

tion stays  all  proceedings,  upon  the  ground  that  the  record 
is,  in  theory,  in  the  superior  court.(6)  It  seems  also  to  have 
been  formerly  understood  by  the  house  of  lords,  that  an  ap- 
peal from  a  court  of  equity  also  stayed  all  further  proceed- 
ings ;  but  by  a  late  order  of  the  house,  founded  on  what 
appeared  to  have  (in  contradiction  to  this  notion)  become 
the  general  practice,  it  has  been  settled  that  an  appeal  from 
a  court  of  equity  does  not  stay  execution  of  the  decree.(c)[l] 

(a)  2  Merlv.  440,  441. 

(6)  16  Ves.  182. 

(c)  12  Aug.  1807.    16  Tea  184. 

[1]  The  foUowing  was  formerly  the  chancery  practice  of  the  state  of  New 
York : — The  statute  declares  that  an  appeal  to  the  court  for  the  conection  of 
errors  shall  not  be  effectual  for  any  purpose,  until  the  bond  for  costs  required 
by  the  revised  statutes  shall  be  given.    2  B  S.  605,  §  80. 
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It  has  accordingly  become  nstml  for  applications,  tinder  va-  ®P*^*^  injuno^ 
lious  drcumstances  to  be  made  to  stay  proceedings  pending 

The  statute  also  declares  that  if  the  appeal  be  made  from  an  drder  or  decree 
•directiiig  the  payment  of  money,  such  appeal  shall  not  stay  prooeedings  mileBs 
•  bond  be  given  by  or  on  behalf  of  the  appeUent,  to  the  adverae  party,  in  • 
penalty  at  least  double  the  sum  decreed  to  be  paid,  with  two  sufficient  sureties 
conditioned  that  if  the  appellant  shall  fail  to  prosecute  his  appeal,  or  if  the 
same  be  dismissed  or  discontinued,  or  if  the  decree  appealed  from,  or  any  part 
thereof  be  affirmed ;  then  that  such  appellant  will  pay  the  amount  directed  to 
be  paid  by  such  decree,  or  the  part  of  such  amount  as  to  which  the  decree 
shall  be  affirmed,  if  it  be  affirmed  only  in  part,  and  all  damages  which  shall  be 
awarded  against  the  appellant  by  the  court  for  the  correction  of  errors,  upon 
the  appeal.    Jd.  ib.  g  82. 

If  the  decree  appealed  from  dhrects  the  assignment  or  delivery  of  any  seco- 
xities,  evidences  of  debt,  documents,  chattels,  or  things  in  action,  the  issuing 
and  execution  of  process  to  enforce  such  decree  will  not  be  stayed  by  such 
appeal,  unless  the  articles  required  to  be  assigned  or  delivered,  be  brought  into 
court,  or  placed  in  the  custody  of  such  officers  or  receivers  as  the  court  shall 
appoint;  or  unless  a  bond  in  a  penalty  at  least  double  the  value  of  such  arti- 
cles, be  given  to  the  adverse  party,  with  two  sufficient  sureties,  conditioned 
that  the  appellant  will  abide  and  obey  the  order  of  the  court  of  errors.  Id. 
606,  §  83. 

If  the  decree  appealed  from  direct  the  execution  of  any  conveyance  or  other 
instrument  by  any  party,  proceedings  under  it  will  not  be  stayed  by  the  appeal 
unto  the  appellant  shall  have  executed  the  conveyance  or  instrument  directed, 
and  deposited  the  same  with  the  register  or  assistant  register,  to  abide  the  final 
order  and  decree  of  the  court  for  the  correction  of  errors.    2  R.  S.  606,  §  84. 

If  the  decree  or  order  direct  the  sale,  or  the  delivery  of  the  possession  of 
any  real  property,  the  issuing  and  execution  of  process  to  enforce  the  same 
shall  not  be  stayed  until  a  bond  is  given  conditioned  that  during  the  possession 
of  such  property  by  the  appellant,  he  will  not  oommit,  or  suffer  to  be  commit- 
ted, any  waste  thereon;  and  that  in  case  the  appeal  be  dismissed  or  discon- 
tinued, or  the  order  or  decree  be  affirmed,  the  appellant  will  pay  the  value  of 
the  use  and  occupation  of  the  property  firom  the  time  of  such  appeal  until  the 
delivery  of  the  possesion  thereof,  pursuant  to  such  order  or  decree.    Id.  ib. 

§86-  • 

The  chancellor  has  decided,  under  this  section,  that  where  the  respondent 

has  the  legal  estate  in  the  lands  decreed  to  be  sold,  and  is  in  the  possession 

thereof^  and  in  the  receipt  of  the  rents  and  profits,  it  is  not  necessary  for  the 

appellant  to  give  security  for  the  payment  of  such  rents  and  profits,  or  against 

waste.     QfMckenbuskY,  Lefmofrd^  in  Ch.  Feb.  2lBt,  1843. 

Whenever,  in  the  foregoing  cases,  an  appeal  shall  be  perfected  by  brmg^g 
into  oourt,  or  depositing,  pursuant  to  its  order,  any  articles  required  to  be  so 
deposited,  or  any  instrument  required  to  be  executed,  or  by  giving  of  a  bond 
as  prescribed,,  such  appeal  shall  stay  all  Airther  proceedings  in  the  court  of 
chancery,  upon  the  order  or  decree  appealed  from,  and  upon  the  subject-matter 
embraced  in  such  order  or  decree,  but  shall  not  prevent  the  court  from  pro- 
oeeding  upon  any  other  matter  included  in  the  bill  and  not  affected  by  such 
order  or  decree.    2  R.  S.  607,  g  86. 

The  87th  section  of  the  statute  fbrther  provides,  that  if  an  appeal  be  made 
from  an  interlocutory  order  of  this  court,  in  a  cause  broi^ht  either  for  the  pay 
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Speciol  injuno-  an  appeal  ;(a)  these,  however,  are  not  in  general  iaTored,  and 
it  haB  been  said  that  execution  will  be  suffered  to  proceed, 

(a)  Cheyn  v.  Lahhridge,  14  Yes.  686.    Sugttienin  v.  BasO^^  15  Yes.  182. 
WiBan  v.  WiUan,  16  Yea.  89.     WaJdo  v.  Oayley,  ib.  206.    M<mkhmue  r.  Cfar 
poration  of  Bedford  17  Yes.  381.     Way  t.  Foy,  18  Yes.  452.    Macnagkkm  ▼. 
Boehm,  1  Jac.  t  Walk.  48. 

ment  of  any  sum  of  money,  or  to  compel  the  delivery  or  aasignment  of  say 
secarities,  evidences  of  debt,  Ac.,  or  to  compel  the  execution  of  any  ooDvey* 
ance  or  other  instrument,  or  in  causes  in  which  a  decree  may  be  made  ibr  tbi 
delivery  of  the  possession,  or  for  the  sale  of  any  real  property ;  this  coort  may, 
in  its  discretion,  require  the  doing:  of  such  other  acts  and  things  by  the  appel* 
lant  as  in  similar  cases  are  required  to  be  done  by  him  to  stay  tho  execntioo 
of  a  final  decree,  on  an  appeal  thereOom.  And  until  such  acts  or  things  so 
required  to  be  done  shall  be  performed,  an  appeal  firom  an  interlocntoiy  ovder 
shall  not  stay  any  proceedings  thereon. 

In  all  other  cases  not  provided  for  by  the  sections  of  the  statute  above  r^ 
ferred  to,  the  filing  and  perfecting  an  appeal  by  giving  bond  for  payment  of 
costs,  shall  stay  all  proceedings  in  the  court  of  chancery,  upon  the  order  or 
decree  appealed  ih>m,  and  upon  the  subject-matter  thereof^  except,  1.  When 
the  order  directs  the  sale  of  perishable  property,  such  property  may  be  sold 
by  a  special  order  of  tho  court,  after  the  making  of  such  appeal,  and  the  pro* 
ceeds  thereof  be  brought  into  court;  2.  When  the  order  appealed  from  is  inter- 
locutory, either  party  may  proceed  at  his  own  expense,  under  the  directioD  of 
the  court,  upon  proper  cause  shown,  to  take  testimony  in  the  cause  condition* 
ally,  to  be  used  thereafter,  in  the  same  cases  in  which  testimony  thus  taken  in 
an  action  at  law  may  be  used ;  or  .3.  When  the  order  is  for  the  commitment 
of  any  person  for  a  contempt,  or  for  the  purpose  of  enforcing  the  rights  or 
remedies  of  any  party,  proceedings  on  such  order  shall  be  had  notwithstanding 
such  appeal,  or  the  same  shall  be  stayed  as  the  court  may  direct,  on  such 
terms  as  it  shall  think  proper  to  impose.    2  R.  S.  60*7,  §  89. 

It  has  been  decided  by  the  court  for  the  correction  of  errors,  that  a  decree 
of  the  court  of  chancery  appointing  a  receiver,  on  the  petition  of  the  stodc- 
holders  of  an  insurance  company,  is  equivalent  to  an  order  Ibr  the  asrignnent 
and  delivery  of  the  securities,  evidences  of  debt,  Ac.  of  Inich  corporatioD;  and 
that  to  stay  the  execution  of  such  a  decree,  for  tlie  purpose  of  prosecutiog  aa 
appeal,  the  party  agahist  whom  the  decree  is  made  must  bring  the  piopei^ 
into  court,  or  execute  a  bond  to  the  opposite  party  with  two  suf&cient  sureties 
in  a  penalty  at  least  double  the  value  of  the  property,  conditioned  to  abide 
the  order  of  the  court  of  errors.  And  that  a  bond  conditioned  only  for  the 
prosecution  of  the  appeal,  and  for  the  payment  of  the  costs  and  damages  tiiat 
may  be  awarded  against  the  appellant,  is  not  enough  to  stay  tiie  issuing  or 
execution  of  process  to  enforce  the  decree.  Sea  Iw.  Co.  v.  Ward,  20  Weod. 
588. 

The  act  of  Uay  2d,  1839,  repealing  the  act  to  regulate  the  trial  hjjarf,  te. 
oontains  a  provision  that  an  appeal  ih>m  any  decision  or  order  made  hf  ^ 
chancellor,  either  in  awarding  or  ref\ising  an  issue,  shall  not  stay  proceediogs 
in  the  cause  pending  the  appeal,  unless  specially  directed  by  the  cbanoeUor. 
Laws  of  K.  T.  1839,  p.  292,  §  3. 

The  rovised  statutes  contain  a  provision  that  the  chancellor,  by  general  rules 
to  be  varied  as  occasion  may  require,  shall  pveecribe  the  effect  of  all  oidea  «nd 
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Tinless  the  court  sees  that  if  it  should  turn  out  to  be  wrong  Spedal  ii\|une- 
the  party  cannot  be  set  right  again,(a)    These  application 

(a)  17  Yes.  382. 


docroeB  made  hj  a  vice  chancellor,  either  before  or  after  notice  of  an  appeal 
8ba]l  be  given,  in  what  cases,  to  what  extent,  and  on  what  terms,  any  such 
order  or  decree  shall  be  saspended  or  affected  by  an  appeal,  ftc  3  B.  &  178, 
6  «'.  (orig.  §  61.) 

Under  this  section  of  the  statute,  the  1 16th  rule  has  been  framed,  which 
jraquires  the  same  bond  or  security  for  costs  as  upon  an  appeal  from  the  chan- 
cellor, and  adopts  the  proviMons  of  the  statute  respecting  appeals  to  the  court 
for  the  correction  of  errors,  which  have  been  already  given,  as  applicable  to 
Appeals  from  a  vice  chancellor;  with  the  necessary  variatiouB  as  to  form  merely. 
This  rule  also  contains  an  additional  requirement^  that  the  appellant  can,  in  no 
case,  stay  the  proceedings  upon  an  interlocutory  order  in  any  other  way  than 
by  a  special  application  to  the  chancellor  himself;  unless  he  gets  the  certificate 
of  probable  cause  hereafter  mentioned. 

Ib  the  case  of  Gregory  v.  Dodge,  (3  Paige,  90.)  the  chancellor  decided  that  a 
suit  brought  to  compel  the  defendant  to  pay  over  to  the  complainants  a  balance 
alleged  to  be  due  on  certain  joint  dealings^  comes  within  the  87  th  section  of 
that  statute;  and  that  upon  an  appeal  from  an  interlooutoiy  order  in  such  a 
flnit,  the  court  may  require  the  doing  of  such  other  acts  and  things  by  the  ap- 
pellant as  is  specified  in  that  section,  to  make  such  appeal  operate  as  a  stay  of 
prooeediogs. 

It  was  also  decided  in  that  case,  that  in  all  the  cases  coming  within  the  87th 
flection,  the  making  the  deposit^  or  giving  the  bond,  as  required  by  the  80th 
•ectioD,  and  the  filing  the  certificate  of  the  vice  obencellor,  as  required  by  the 
116th  rule,  will  stay  tlie  proceedings  under  the  order  appealed  from  in  the  first 
inatanoe;  but  that  the  respondent  may  afterwards  apply  to  the  court,  for  an 
order  requiring  the  appellant  to  give  the  further  security  spedfled  in  the  87  th 
aactioD. 

The  116th  rule  also  provides  that  no  appeal  by  a  defendant  from  any  inter* 
k)oatory  order  or  decree  of  a  vice  chancellor,  in  a  suit  for  the  payment  of 
money,  or  to  compel  the  delivery  or  assignment  of  any  securities,  evidences  of 
debt,  documents,  chattels  or  things  in  action,  or  for  the  delivery  of  possession 
of  real  estate,  or  a  sale  thereof  shall  (^rate  as  a  stay  of  proceedings  for  more 
than  fifteen  days  fixxn  the  time  of  perfecting  such  appeal,  unless  a  special  order 
for  the  stay  of  proceedings  be  made  by  the  vice  chancellor,  or  the  appeUant 
•ball,  within  the  fifteen  days,  have  executed  and  filed  a  bond  with  two  suffi- 
cient sureties  in  such  penalty  as  the  vice  chancellor  shall  direct^  and  conditioned 
U>  pay  the  debt  or  damages  which  may  finally  be  decreed  against  him  in  case 
the  appeal  shall  be  dismissed,  or  the  order  or  decree  shall  be  affirmed. 

And  no  appeal  from  any  interlocutory  order  or  decree  of  a  vice  chancellor 
shall  operate  as  a  stay  of  proceedings  for  any  time,  unless  a  spedal  order  to 
tliat  effect  be  made  by  the  chancellor,  or  uuless  the  appellant,  at  the  time  of 
entering  tlie  appeal,  shall,  in  addition  to  the  deposit  or  security  required  in  sudh 
caaea,  procure  and  file  with  the  clerk  a  certificate  of  the  vice  cliancellor  that 
there  ia  probable  cause  for  appealing;  that  the  order  or  decree  appealed  fiiom 
I  ivolves  tlie  merits  ot  tlie  cause,  or  some  part  thereof;  and  that  it  is  reasona- 
ble and  proper  that  the  questions  arising  ou  such  appeal  should  be  dedded  by 
the  chanealtor  before  the  final  decree  in  the  cauae^  and  before  any  ftuthar  prv- 
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e^peoUl  iiyttBc*  appear  to  have  been  made  indiscriminately  to  the  ^pcrior 
^^^  or  to  the  inferior  court ;  but  it  is  settled  by  the  most  recent 

oeedingB  are  had  on  such  interlocntoiy  order  or  decree,  before  the  Tioe  dw- 
ceUor.    Rnle  116. 

The  oertiflcate  of  probable  cause,  atithorised  by  the  above  role,  is  a  man 
chamber  proceedingf  like  the  approval  of  the  suretiea  in  an  appeal  bond,  and 
cannot  be  vacated  bj^tbe  court  below.     Qravea  v.  Magwrej  6  Paige,  379. 

Such  certificate,  upon  an  appeal  fh>in  an  interlocutory  order  of  a  vice  cbaa* 
cellor,  will  not  stay  proceedings  which  would  not  be  stayed  upon  a  similar  ap- 
peal from  an  interlocutory  order  of  the  chancellor.  Therefore  it  will  not  d^ 
prive  the  respondent  of  the  right  to  apply  for  security  for  the  debt,  &&,  as  a 
condition  of  the  fiirther  stay  of  proceedings.    Jb. 

It  has  been  settled,  that  an  appeal  from  an  order  refiising  a  resale  of  pre- 
mises sold  by  a  master,  will  not,  of  itself,  prevent  the  purchaser  from  complet- 
ing his  purchase.  And  the  appellant  will  not  be  entitled  to  an  ord^  atajing 
the  purchaser  from  completing  his  purchase,  and  taking  posseasion  of  the  pre- 
mises, without  giving  security  for  the  payment  of  the  rents  and  profits  of  the 
premises  in  the  meantime^  and  that  no  waste  shall  be  committed,  .itneriom 
Ine,  Co.  V.  Oakley^  9  Paige,  496. 

And  it  has  been  decided  tliat  where  the  whole  ftmd,  which  is  the  subject  of 
litigation,  is  in  court,  and  a  decree  is  made  directing  its  payment  to  one  of  the 
parties,  from  which  decree  the  adverse  party  appeals,  it  is  not  necessuy  for 
the  appellant  to  give  security  Ibr  the  payment  of  the  money  which  is  in  coart, 
in  order  to  make  tho  appeal  a  stay  of  proceedings.  Oiiy  Bank  v.  Bmgt,  i 
Paige,  285. 

A  decree  or  order  directing  the  appellant  to  pay  costs  to  the  adverse  pai^,  is  a 
decree  directing  the  payment  of  money,  within  the  meaning  of  tiie  stitote.  And 
to  make  the  appeal,  a  stay  of  proceedings,  so  &r  as  relates  to  the  collectioo  of 
such  costs,  a  bond  must  be  given  to  the  adverse  party,  in  double  the  amouit 
oi  the  costs,  either  separately  or  in  connection  with  the  usual  appeal  bond  Jh. 

Where  the  costs  awarded  to  the  adverse  party  have  not  been  taxed  at  the 
time  of  entering  an  appeal,  if  the  appellant  wishes  to  stay  the  proceedings  for 
the  oollection  of  such  costs,  the  officer  who  approves  the  bond  for  the  stay  of 
proceedings  should  fix  the  penalty  at  such  sums  as  he  shall  consider  to  he  at 
least  equal  to  double  the  probable  amount  of  the  costs.    76. 

In  the  case  of  Bart  v.  The  Mafor,  <kc  of  Albany,  (3  Paige,  381,)  where  an 
appeal  firom  an  order  dissolving  an  injunction  involved  an  imjportant  questkm 
of  right  between  the  parties,  and  there  was  probable  cause  for  appealing,  and 
no  particular  injury  could  arise  to  the  respondents  from  the  delay,  the  chan- 
oeUor,  after  hearing  both  parties  upon  the  application  for  such  relief!  granted 
« temporaiy  injunction  restraining  the  further  proceedings  of  the  defendants  in 
relation  to  the  subject-matter  of  the  first  injunction,  until  the  appellants  had  a 
reasonable  time  to  be  heard  before  the  appellate  court 

It  was  also  held  in  that  case  that  an  appeal  from  the  dedsion  of  tbe  diaa« 
cellor  denying  an  application  for  an  injunction,  or  for  an  order  to  stay  proceed- 
ings in  anotlier  suit,  does  not  operate  as  an  injunction  or  as  a  stay  of  SQch  pro- 
ceedings pending  the  appeal 

The  act  of  1839,  amending  the  act  relative  to  trial  by  jury  and  the  taking  of 
testimony  in  diancery,  declares  that  an  appeal  from  any  decision,  <>^  ^*^ 
made  by  the  chancellor,  either  in  awarding  or  refiising  an  issue,  shall  ^^  ^7 
proceedings  in  the  cause  pending  the  appeal;  unless  specially  direct^  ^7  ^ 


determinations,  that  this  motion  ought  to  be  made  to  the  Special  injanc- 
supenor  court 

chanoeUoTi  or  -vice-ehanoellor  before  whom  the  cause  is  pending.    Laws  of 
1839,  p.  292,  §  3. 

If  the  appeal  be  lh>in  a  judgment  directing  the  pa}rment  of  money,  it  shall 
not  stay  the  execution  of  the  Judgment^  unless  a  written  undertaking  be  exe- 
cuted on  the  part  of  the  appellant  by  at  least  two  sureties,  to  the  effect,  that 
if  the  Judgment  appealed  from,  or  any  part  thereof,  be  affirmed,  the  appellant 
will  pay  the  amount  directed  to  be  paid  by  the  judgment,  or  the  part  of  such 
amount  as  to  which  the  judgment  shall  be  affirmed,  if  it  be  affirmed  only  in 
part,  and  all  damages  which  shall  be  awarded  against  the  appellant,  upon  the 
appeal 

If  the  judgment  appealed  fh)m  direct  the  assignment  or  delirery  of  doco- 
ments^  or  personal  property,  the  execution  of  the  judgment  shall  not  be  stayed 
by  appeal,  unless  the  things  required  to  be  assigned  or  delivered,  be  brought 
into  court,  or  placed  in  the  custody  of  such  officer  or  receiver  as  the  court  shall 
appoint,  or  unless  an  undertaking  be  entered  into  on  the  part  of  the  appellant 
by  at  least  two  sureties,  and  in  such  amount  as  the  court,  or  a  judge  thereoi) 
or  county  judge  shall  direct,  to  the  effect  that  the  appellant  will  obey  the  or- 
der of  the  appellate  court,  upon  the  appeal. 

If  the  judgment  appealed  firom,  direct  the  execution  of  a  conveyance  or  other 
Instrument^  the  execution  of  the  Judgment  shall  not  be  stayed  by  the  appeal, 
until  the  instrument  shall  have  been  executed  and  deposited  with  the  clerk 
with  whom  the  judgment  is.  entered,  to  abide  the  judgment  of  the  appellate 
court. 

If  the  Judgment  appealed  from  direct  the  sale  or  delivery  of  possession  of 
real  property,  the  execution  of  the  same  shall  not  be  stayed,  unless  a  written 
undertaking  be  executed  on  the  part  of  the  appellant,  with  two  sureties,  to  the 
effect  that  during  the  possession  of  sudi  property  by  the  appellant,  be  will  not 
oommit,  or  suffer  to  be  committed,  any  waste  thereon,  and  that  if  the  judgment 
be  affirmed,  he  will  pay  the  value  of  the  use  and  occupation  of  the  property 
from  the  time  of  the  appeal  until  the  delivery  of  possession  thereof,  pursuant 
to  the  judgment,  net  exceeding  a  sum  to  be  fixed  by  a  Judge  of  the  court  by 
which  Judgment  was  rendered,  and  which  shall  be  specified  in  the  undertak- 
ing. When  the  judgment  is  for  the  sale  of  mortgaged  premises,  and  the  poy* 
ment  of  a  deficiency  arising  upon  the  sale,  the  undertaking  shall  also  provide 
lor  the  payment  of  such  deficiency. 
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♦CHAPTER  XV. 

PRACTICE  OF  COURTS  OF  EQUITY  IN  GRANTING,  CONTINriNG 
AND  DISSOLVING  SPECIAL  INJUNCTIONS. 

Howobtftioed.  A  special  injuDction  is  usually  obtained  upon  motion  on 
certificate  of  bill  filed,  and  affidavit  verifying  the  material 
circumstances. [1]  But  in  the  vacation,  when  the  court  does 
not  sit,  and  no  motion  can  consequently  be  made,  a  judge  of 
a  court  of  equity  will  grant  an  injunction  upon  petition,(a) 
with  affidavit  and  certificate  of  bill  filed ;  and  in  an  ex- 
tremely urgent  case,  an  injunction  has  been  granted  upon 
petition  and  affidavit,  although  no  bill  has  been  on  file.{i)[2] 

(a)  Wy.  Pr.  Reg.  252.     Smith  v.  Clark,  2  Dick.  455.     Nickob  v.  KearsUff 
ib.  645.     Chamhfrtayne  v.  Dummer,  1  Bro.  0.  C.  166. 
(h)  Mayor  of  London  v.  Bolt  5  Ves.  130. 

[1]  An  affidavit  in  aapport  of  an  appKcation  for  a  special  injanction  heAm 
BiiRwer,  is  usually  sworn  to  by  tbe  plaintifi^  or  some  of  tbeis,  b«l  may  be 
tworn  to  by  any  person  acquainted  with  the  Acts.  1  Smith,  695.  OunfMl 
r.  Mwriwn^  7  Paige,  157.  Bank  of  Orkana  r,  jSfttinwr,  9  Paige,  305;  N.  T. 
Code  of  1851,  sec  220.  The  afiBdavit  must  also  be  sworn  to,  after  the  biH  is 
filed,  otherwise  it  cannot  be  read,  not  having  been  made  in  a  oauae. 

[2]  Petitions  are  applications  in  writing,  for  an  order  of  the  coart»  stating 
the  circumstances  upon  wliich  they  are  founded ;  and  are  resorted  to  wheserer 
the  nature  of  the  application  to  the  court  requires  a  fuller  statement  than  can 
be  conveniently  made  in  a  notice  of  motion.    1  Barb.  Oh.  Pr.  p.  57a. 

Petitions  may  be  presented  either  in  a  cause,  or  in  a  matter  over  which  tbe 
court  has  Jurisdiction  under  some  act  of  the  legislature  or  other  special  au- 
thority. With  req)ect  to  applications  made  in  a  cause,  there  does  not  appear 
to  be  any  very  distinct  line  of  demarcation  between  the  cases  in  which  tbfff 
should  be  made  by  motion  and  those  in  which  they  should  be  made  by  peti- 
tion; the  practice  being  generally  regulated  by  the  drcnmstancesof  each  ease. 
3  Dan.  244.  But  where  the  application  is  upon  some  collateral  matter  which 
has  reference  to  a  suit  in  court,  a  party  may  be  relieved  upcm  petition.  Cfod* 
wise  V.  GfisUm,  10  John.  508. 

Although  it  is  competent  to  the  court  to  order  money  in  court  to  be  paid  oat, 
upon  motion.  Lord  Eldon,  it  is  said,  would  not  allow  it  to  be  done  except  upon 
petition.  See  Lord  Shipbrooke  v.  Lord  Htnchinbrock,  13  Yes.  394.  In  like 
manner  all  applications  for  orders,  which  partalce  more  of  the  nature  of  decrees 
or  of  decretal  orders  than  of  interlocutory  proceedings,  sudi,  for  instance,  as 
applications  for  the  appointment  of  guardians,  and  for  the  allowance  of  main- 
tenance for  infants,  should  l>e  made  by  petition.  And  so,  in  general,  must  ail 
applications  to  the  court,  upon  matters  arising  out  of  decrees  or  decretal  orders, 
except  those  relating  to  the  process  of  the  court,  or  for  enforcing  the  perform- 
ance of  them,  which  ore  usually  made  upon  motion.    3  Dan.  245. 

Where  an  order  to  stay  proceedings  in  the  cause  pending  in  this  court  is 
proper,  the  party  must  apply  to  the  court  by  petition.    DffdanaH  v.  ErnnMhtok^ 
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Several  of  the  rules  whicli  have  been  already  noticed  with  Fracttoe  in 
regard  to  injunctions  to  stay  proceedings  at  law,  obtain  also  ^l  injune- 

2  Paig«,  6.    And  m«uiteiHince  will  be  allowed  to  an  in&nt,  out  of  the  capital  against^a^- 
of  his  estate^  upon  petition  without  bill    Maiter  of  Bostwick^  4  John.  Ch.  eon  not  a  par- 
Bep.  103.    JSxpcBrte  Starkie^  3  Sim.  439.    But  a  receiver  of  the  rents  and  ty. 
profits  of  an  infant's  estate  will  not  be  appointed  upon  petition,  where  there  is 
no  biU  depending  in  the  court.     Anon.  1  Atk.  489.    Bt  parte  Whdifieki,  2 
Atk.  315. 

In  general,  a  petition  cannot  be  presented  in  a  cause  until  tbe  bill  is  filed. 
The  case  of  a  oomptainant  applying  to  sue  in  forma  piwperiSy  appears  to  ibim 
an  exception  to  this  rula    Harr.  Pr.  (Newl.  ed.)  417.    3  Dan.  264. 

A  petition  may  be  presented  by  any  person,  whether  a  parly  to  a  suit  or 
BOitL  Where  a  petition  in  a  cause  is  presented,  it  must  be  entitled  in  tha 
eanae  in  which  it  is  presented.  When  it  is  presented  in  some  collateral 
matter,  or  there  is  no  suit  pending,  it  is  entitled  *'In  the  matter  of  A.  B.*'  ftc. 
The  petition  then  states  by  whom  it  is  presented,  and  the  particulars  of  tha 
case,  and  concludes  with  preyhsg^  tbe  court  to  make  the  order  required. 

Brevity  and  form  are  the  two  things  d)iefly  to  be  observed  in  drawing 
peiitions.  Harr.  Pr.  (NewL  ed.)  417.  To  wluob  may  be  added,  care  to  avoid 
scandal  or  impertinence ;  (br  which  a  petition,  as  well  as  any  other  proceed- 
ing; may  be  referred. 

Petitiona  are  to  be  signed  and  sworn  to  by  the  petitioner,  and  signed  by  his 
soUoitor  and  counsel  They  are  to  be  verified  in  the  same  manner  as  bUlSb 
Bole  18.  And  the  substance  of  tbe  oatb  administered  to  the  petitioner  must 
moat  be  stated  in  the  jurat  Bule  18.  Where  tbe  petitioner  is  a  person  who 
has  been  found  by  tbe  inquisition  of  a  jury  to  be  a  lunatic,  tbe  officer  before 
whom  the  petition  is  sworn  to,  should  state  in  tbe  jurat,  that  he  has  examin- 
ed the  petitioner  lor  the  purpoee  of  aseertafaiing  tbe  state  o<  his  mind,  and  that 
ha  was  apparently  of  sound  mind,  and  capable  of  understanding  the  nature 
and  contents  of  tbe  petition.    Matter  of  Christifiy  5  Paige,  242. 

And  in  case  there  is  any  person  who  has  a  right  to  be  heard  in  opposition 
to  a  petition,  a  copy  of  it  must  be  served  upon  him,  with  notice  of  the  time 
and  place  of  presenting  the  same.  This  service  must  be  made  in  the  same 
manner,  and  the  same  length  of  time  before  presenting  the  petition,  as  a  notice 
of  moUon  is  required  to  be  served. 

Petitions  are  to  be  heard  at  the  same  times,  and  in  the  same  manner,  as 
qiecial  motions. 

I^  upon  the  hearing,  tbe  petitioner  does  not  appear,  the  petition  will  be  dis- 
missed with  costs,  upon  the  production  of  a  copy  of  the  petition  with  the 
notice  of  presenting  the  same,  and  on  showing  that  the  notice  was-not  short — 
i  «.  that  the  notice  of  motion  was  served  a  sufficient  length  of  time  previous 
to  the  motion  day.  The  reason  of  this  requisition  %  that  the  court  never  gives 
costs  of  appearing  to  oppose  a  motion  or  petition  on  the  ground  of  short  notice, 
and  never  grants  a  motion  without  proof  of  due  service,  although  it  is  not 
opposed. 

On  the  other  hand,  if  no  one  appears  in  opposition  to  the  petition,  an  order 
conformable  to  the  prayer  thereof  will  be  made  on  producing  an  affidavit  of 
service  of  the  petition  and  notice,  upon  all  the  parties  interested ;  provided  the 
case  justifies  the  order.    1  Smith.  78 ;  2  Dan.  269,  468. 

Svery  party  who  is  served  with  a  petition  is  considered  entitled  to  his  costs 
of  appearing  to  oppose  it^  whether  he  is  interested  in  the  matter  or  not 
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^^J^^l*       in  the  practice  adopted  by  the  oourts  in  granting  spedal  in- 
Uona.  junctions.    Thus  an  injunction  will  not  be  granted  to  re- 

strain a  person  who  is  not  a  party  to  the  cause.  There  are, 
however,  exceptions  to  this  rule,  as  well  as  to  the  rule  witl 
regard  to  injunctions  to  stay  proceedings  at  law.(a)[3]     Ao- 

(a)  Ankf  p.  13. 

Tut.  t  RaflS.  406,  ootia.  Ajid  aee  JBeneage  y.  AUski,  1  J«&  Jt  W.  377 ;  3  Dbd. 
269.    Tliwefore  care  should  be  taken  to  serve  those  only  who  uiterestecL 

If  the  party  having  an  objection  to  the  form  of  a  petition  has  also  a  cm 
upon  the  merits^  be  should  be  prepared  with  his  affldavits  in  oppoeitioa  to 
the  petition,  upon  the  merits,  in  case  the  olyection  to  the  form  ehfxiid  beoT«ff^ 
ruled ;  as  the  court  will  not  pennit  the  petition  to  stand  over,  in  order  that 
he  may  file  affidavits;  except  upon  the  terms  of  his  paying  the  costs  of  tbe 
petition  standing  over.    Mix  park  BeUoU,  2  Mad.  261. 

In  general  a  special  injunction  cannot,  any  more  than  the  common  iiijmictioii, 
be  obtained  except  on  bill  filed,  and  on  motion.    But  in  regard  to  special  in- 
junctions there  are  many  cases  of  exceptions.    Thus  in  a  case  of  a  wooas 
being  an  infant  ward  of  dianoery,  an  injunction  to  lestrnn  her  fivm  manyiog:, 
and  to  restrain  the  party  proposing  marriage  firom  marrying  her,  baa  beea 
granted  on  petition.   Smith  v.  SmUh,  3  Atk.  304.   So  it  was  early  deCerDiaed 
that  in  a  case  of  waste,  such  as  working  coal  mines,  (SmMth  ▼.  Ciarke,  Dick. 
456,)  or  an  ii^juiy  in  the  nature  of  waste,  such  as  pirating  a  literary  woi^ 
(Nkhol$  y.  Kearsley^  Dick.  646,)  an  injunction  may  be  granted  on  petitioB  ia 
the  yacation ;  and  such  is  the  practice  at  the  present  day.    1  Smith's  Pno. 
696.    And  tbe  reason  that  an  injuncticm  may  be  granted  in  yacatioo  is,  that 
^      the  court  of  chancery  is  always  open.     Tampfe  y.  Bank  tf  Engkndf  6  Ves.  769 ; 
1  Yes.  257.    In  yery  pressing  cases  indeed,  an  injunction  will  be  gnmled  oo 
petition  and  affidavits,  even  while  the  court  is  sitting.   Thus  in  tbe  Jfoyor  sai 
CkmunmaUy  qf  the  City  of  Imdon  y.  BaiU,  (6  Yes.  129,)  where  a  peraon  had 
taken  some  old  houses  in  the  city  of  London,  and  had  stowed  such  qoantitiM 
of  sugar  in  them,  that  two  had  actually  fidlen  down,  and  he  was  proeeedingta 
introduce  more,  the  lord  dianoellor  granted  an  ii^uncCion  on  petitioD  and  afl- 
davits  verifying  the  facts.    But  in  that  case  the  lord  chancellor  said  he  ooaM 
only  grant  an  injunction  on  petition,  and  could  not  order  anything  to  be  dooe; 
and  refused  accordingly  to  make  an  order  for  shoring  up  the  houses. 

An  injunction  has  also  been  granted  on  petitkHi  without  bill  filed,  on  the 
application  of  a  committee  of  a  lunatic^  to  restrain  waste  by  the  tenants  of  the 
lunatic's  estate.    Be  Oreagh,  1  Ball.  &  B.  108. 

[3]  It  has  been  observed,  m  reference  to  injunctions  to  stay  proceedisga  at 
law,  that  they  cannot  in  gj^eral  be  obtained  agahast  a  person  not  a  partf  to 
the  suit ;  and  this  is  also  the  general  rule  as  regards  injunctioos  obtained  oo 
special  application.  But  there  are  exceptiona  to  it  Thus,  where  a  pei«>B 
purchases  under  a  decree,  although  not  a  party,  he  submits  himself  to  the  JQ' 
risdiction  of  the  court  in  all  matters  connected  with  his  diaraoterof  parchaser. 
If  therefore  he  disobeys  an  order  to  pay  in  his  purchase-mon^  or  deliver  op 
possession,  be  will  be  restrained  until  he  delivers  up  possession,  from  codruv' 
ting  waste.     CaaaTTuyor  y.  Strode,  1  Sim.  &  Sto.  381. 

So  an  injunction  will  imder  circumstances  be  granted  to  ne$x^  ^  soficnc^ 
not  a  party,  from  acting  for  one  of  the  partie&     Chohnondd^  ▼•  (^^^"^ 


PRACTICE  IN  SPECIAL  INJOTNCTIONa  *378 

cordingly  an  injunction  has  been  *granted  to  restrain  a  ten  Practioo  in 

ant  in  possession,  though  no  party  to  the  cause,  from  com-  ^^   inj«no* 

mitting  waste.(a)    Tenants  upon  a  lunatic's  estate  have  been 

restrained,  on  petition,  from  cutting  down  timber,  though 

no  bill  has  been  filed.(6)    The  following  case  upon  this 

point  is  also  stated  to  have  been  decided  by  Lord  Camden. 

The  plaintiff  was  the  lord  of  a  manor  in  Oxfordshire,  upon 

which  the  defendants  claimed  a  right  to  estovers,  and  under 

that  right  cut  down  timber  in  one  day  to  the  value  of  £400  : 

the  plaintiff  filed  a  bill,  and  obtained  an  injunction  to  stay 

waste ;  upon  its  being  served,  their  attorney  recommended 

the  defendants  to  desist  from  cutting  down  any  more  timber, 

but  advised  other  tenants  to  cut,  upon  which  Lord  Camden 

granted  an  injunction  to  stay  waste  against  persons  not  par- 

ties.(c)    We  have  seen  that  a  solicitor,  who  was  no  party  in 

the  cause,  has,  under  circumstances,  been  restrained  by  an 

interlocutory  order,  from  acting  for  one  of  the  parties.(rf) 

In  general  also,  if  the  bill  does  not  specifically  pray  an  iDjunctiong 
injunction,  the  plaintiff  will  not  be  entitled  to  move  for  one,  St^^ifi^y 
under  the  prayer  for  general  relief  ;(e)[l]  but  Lord  Eldon  prayed. 

(a)  AUomey''ffeneral  y.  Duke  of  Aneeaterj  1  Dick.  68. 
(&)  Jn  re  Oreagh^  1  Ba.  ft  Be.  108. 

(c)  CiL  2  Dick.  6t0. 

(d)  AfUet  p.  366. 

(e)  AntCf  p.  73. 

Yes.  261.  And  it  seems  from  a  short  note  of  a  case  in  Dickens»  (Attorney- 
general  v.  Duke  ofLancagter^  Dick.  68,  and  a  case  cited  in  Mogg  v.  Mogg,  Dick. 
670,)  that  an  injunction  might  be  granted  to  restrain  waste  by  persons  not 
parties,  as  for  instance  a  tenant  in  possession,  or  tenants  of  a  manor. 

And  by  the  40  Geo.  3,  c.  36,  an  injunction  may  be  obtained  against  the  bank 
of  England,  to  restrain  them  from  permitting  the  transfer  of  stock  although 
they  shall  not  be  parties  to  the  cause.  Before  the  passing  of  this  act,  an  in* 
junction  against  the  bank  to  restrain  the  improper  transfer  of  stock,  would  not 
be  granted  except  on  notice,  nor  till  after  the  other  defendants  had  appeared, 
or  were  in  contempt  DoolUUe  v.  WaUer^  Dick.  442.  And  the  same  rule  still, 
it  seems,  exists ;  and  in  order  to  obtain  an  injunction  against  the  bank  when 
they  are  not  made  parties,  notice  must  be  given  to  the  defendants,  unless  from 
the  necessity  and  urgency  of  the  case  notice  cannot  be  given.  And  then  the 
application  must  be  on  affidavit  that  such  necessity  and  urgency  exist  JBom- 
fnond  V.  MaundreH  6  Yea.  673,  notts. 

[I]  Mr.  Story  (Story's  Eq.  PI.  sec.  41  et  eeq,)  remarks  on  this  subject  as  follows: 
"  It  has  been  said,  that  a  prayer  of  general  relief  without  a  special  prayer  of 
the  particular  relief,  to  which  the  pUuntiff  thmks  himself  entitled,  will  be  suf- 
ficient; that  the  particular  relief  which  the  case  requires,  may  at  the  hearing 
be  prayed  at  the  bar.  This,  as  a  general  rule,  may  be  true ;  but  it  is  not  uni- 
versaL    Thus,  for  example,  an  injunction  will  not  ordinarily  be  granted  under 
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Practice  in  has  observed,  that  if  after  a  decree  for  an  account  under  a 
2^*  ""J^*^  \y^  foj.  a  foreclosure,  the  mortgagor  were  to  attempt  to  cut 

timber,  the  court  would  enjoin  him,  though  there  was  no 
[*379]  prayer ;  and  his  lordship,  in  the  case  before  him,  *whepe 

there  had  been  a  decree  for  a  sale  of  part  of  the  estate,  firom 

which  there  was  an  appeal,  restrained  the  defendant  from 

cutting  timber  in  the  meantime.(a)[l] 

(a)  Wright  v.  Aihf/ns,  1  V.  A  B.  314. 

a  prayer  for  general  relief;  but  it  must  be  expressly  prayed ;  because  the  de- 
fendant might,  by  his  answer,  make  a  different  case  under  the  general  prayer, 
from  what  he  would,  if  an  injunction  were  spedflcally  prayed.  So,  a  writ  of 
ne  exeat  regno  will  not  ordinarily  be  granted  unless  expressly  pnjed  for  in  the 
bill. 

"  But,  even  when  a  prayer  of  general  relief  is  sufficient,  the  special  relief 
prayed  at  the  bar  must  essentially  depend  upon  the  proper  frame  and  stmctnre 
of  the  bill ;  for  the  court  will  grant  such  relief  only  as  the  case  stated  will  jw- 
tify ;  and  will  not  ordinarily  be  so  indulgent  as  to  permit  a  bill  framed  for  <»e 
purpose  to  answer  another,  especially  if  the  defendant  may  be  surprised  or 
prejudiced  thereby.  Thus,  if  a  bill  is  brought  for  an  annuity,  or  rent  charge 
of  ten  pounds  per  annum,  left  under  a  will,  and  the  counsel  for  the  plaintiff 
pray  at  the  bar,  that  they  may  drop  the  demand  of  the  annuity  or  rent  diaige 
and  insist  upon  the  land  itself  out  of  which  the  annuity  or  rent  charge  issoes, 
the  court  will  not  grant  it,  for  it  is  not  agreeable  to  the  case  made  by  the  bOL 
Ifj  therefore,  the  plaintiff  doubts  his  title  to  the  relief  he  wishes  to  pn^,  the 
bill  should  be  framed  with  a  double  aspect,  so  that,  if  the  court  shouM  decide 
agamst  him  in  one  view  of  the  case,  it  may  yet  afford  him  assistance  in  an- 
other. 

"  On  this  and  many  other  accounts,  it  has  been  very  propo-ly  remarked,  that 
the  prayer  of  a  bill  demands  a  good  deal  of  consideration  and  attentkm;  and 
an  accurate  spedfloation  of  the  matters  to  be  decreed  in  complicated  cases  re- 
quires great  disoemment  and  experience.  Where  special  orden  and  proTision- 
al  processes  are  required,  founded  on  peculiar  circumstances,  such  as  writs  of 
ix^'unction,  writs  of  ne  exeat  regnOj  orders  to  transfer  ftmds,  or  to  preaerre  pro- 
perty pending  the  litigation,  they  are  usually  made  the  subjects  of  a  q>ecial 
prayer.  Indeed,  the  frequent  applications  made  f<x  amendments  of  the  prayere 
of  bills  is  a  proof  at  once  of  the  value  of  spedal  prayers,  and,  also,  of  the  in- 
trinsic difficulty  of  foiseeing  all  the  exigencies  which  may  arise  in  the  prugrea 
of  a  suit,  which  may  require  new  relie£" 

See  onis,  pp.  74,  74 — 1. 

[1]  The  case  of  Wright  v.  AGoyns,  was  this :— -The  testator  dcTised  all  his 
manors,  &a,  and  all  other  his  real  estate  to  Charlotte  Atkyns  and  her  heirs,  in 
the  tuUeet  confidence  that  after  her  decease  she  would  devise  the  same  to  tes- 
tator's family;  and  charged  the  premises  devised  with  payment  of  his  debts. 
The  question  was,  what  interest  Charlotte  Atkyns  took  in  the  real  estate.  It 
was  held  that  she  took  in  fee,  but  whether  coupled  with  a  trust  to  devise  to  a 
particular  dass,  or  whether  a  fee  upon  condition  to  devise,  the  court  did  not 
decide ;  the  inclination  of  Lord  Eldon's  mind  appears,  however,  to  have  been, 
that  the  estate  of  Charlotte  Atkyns  was  a  fee  clothed  with  a  trust  Under 
these  drcumstances  it  was  held,  that  it  could  not  be  decided  till  Mrs.  Atkyns' 
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By  the  4  Anne,  c.  16,  b.  22,  a  subpoena  may  issue  upon  ^*^™^^ 
a  bill  for  an  injunction  to  stay  waste  before  the  bill  is  actu-  tiona. 
ally  filed,  though  it  must  be  served  before  the  retum.(a) 
This,  however,  is  rarely  done ;  and  indeed,  till  lately,  a  prac- 
tice had  become  very  general,  not  to  serve  any  subpoena  at 

aU-W  Service  o/sub- 

This  irregularity  has,  however,  been  reformed  by  a  de-  P®***  ^^^°^ 
termination  of  Lord  Eldon  ;(c)  and  at  present  if  an  injunc- 
tion were  to  be  obtained  without  service  of  the  subpoena,  it 
would  be  dissolved.  In  the  case  alluded  to,  this  was  not 
done,  as  the  party  had  been  misled  by  the  practice  which 
had  before  obtained ;  but  Lord  Eldon  permitted  the  defend- 
ants to  show  cause  upon  affidavits,  considering  the  right  to 
an  answer  to  have  been  waived  by  the  omission  to  serve  the 
subpoena.  [2] 

(a)  Vide  amU,  p.  14. 

^)  Pairick  v.  Harriaon,  3  Bro.  0.  C.  416.    v.  BUukioood^  3  Anst  851. 

(c)  Attorney-general  v.  Nichol^  16  Yes.  338. 


death,  whether  she  was  entitled  to  the  timber  for  her  own  benefit,  or  whether 
it  would  belong  to  other  parties  But  restraining  her  from  cutting  timber,  the 
court  would  be,  in  effect,  deciding  against  her  right;  while  by  not  interfering 
at  all,  it  would  be  deciding  against  the  right,  if  any,  of  other  parties.  Lord 
Eldon  thought,  therefore,  that  he  ought  to  interfere  to  the  extent  which  was 
requisite  to  preserve  the  property  for  whoever  should  appear  to  be  entitled  to 
it  The  order  ultimately  made  was,  that  the  defendants  (Mrs.  Atkyns  and 
two  other  persons,  to  whom  she  had  conveyed  her  estate  on  certain  trusts,) 
sMould  be  at  liberty  to  cut  timber  in  a  husband-like  manner,  as  tenants  in  fee, 
giving  the  plaintiff  an  account  of  what  was  felled ;  and  that  the  money  to 
arise  by  the  sale  of  the  timber  cut  should  be  placed  to  the  credit  of  the  cause, 
with  liberty  to  the  defendants  to  apply  for  more  enlarged  powers  of  cutting 
timber;  and  to  apply  to  have  the  money  paid  out  to  them  on  giving  security; 
and  the  plaintiff  to  have  liberty  to  attend  and  see  that  the  timber  was  cut  in 
conformity  with  the  order. 

[2]  Parker  y.  WiUicms,  4  Paige,  439;  Halst  Big.  1*78;  Seeborr,  Eess,  5 
Paige,  85 ;  27^0  Mayor^  dtc.  of  London  v.  BoU^  5  Sumner's  Yesey,  129,  note 
(a).  It  is  no  ground  for  dissolving  an  injunction,  that  the  subpoena  could  not 
be  served ;  nor  that  the  injunction  itself  was  served  illegally,  or  without  the 
jurisdiction  of  the  court.  Corey  v.  Voorhie3f  1  Green's  Ch.  5.  See  West  v. 
Smithf  lb.  309.  But  an  injunction  was  dissolved  on  the  appearance  and 
motion  of  the  defendant,  because  it  did  not  appear  that  the  pUintiflf  had  en- 
deavored to  have  the  process  served.  Hightour  v.  Bus?ij  2  Hayw.  361.  See 
West  V.  Smith,  I  Green's  Ch.  309 ;  Payne  y,  Oowan^l  Smedes  ft  Marsh.  £q.  27- 
Where  the  pkuntifif  neglects  to  serve  a  subpoena  upon  a  defendant  against 
whom  an  injunction  has  been  granted  affecting  his  rights,  such  defendant 
may  appear  voluntarily  and  apply  to  have  the  injunction  dissolved,  without 
waiting  for  the  service  of  the  subpoena.     Waffle  v  Vanderlieydenf  8  Paige,  45. 

There  appears  to  have  been,  formerly,  some  doubt  as  to  the  propriety  in 
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Practice  in  After  the  defendant  has  appeared,  a  motion  for  a  special 

tK)M.   *°^^°^  injunction  can,  in  general,  only  be  made  upon  notice.(a)[3] 

Sometimes,  however,  in  cases  in  the  nature  of  waste,  the 
ance  notice  court  will  interfere  upon  an  ex  parte  application  by  injunc- 
necewary.  ^q^  ^fter  appearance ;  but  if  this  is  *done,  care  must  be 
iDjanction  taken  not  to  insert  in  the  order  the  usual  allegation  that 
Swte^*^  U-  ^^  defendant  has  not  appeared.(6)  In  one  case  the  de- 
cation  after  ap^  fendant  had  appeared  the  day  before  the  motion  was 
^^*®"*°^'  made.  Lord  Eldon,  however,  granted  an  injunction,  ob- 
r*8801  serving,  that  if  a  person  about  to  commit  waste,  and  against 

(a)  Marasoo  v.  Boitou^  2  Ves.  112. 
(6)  Harrison  t.  Cocker^  3  Meriv.  1. 

■  ^^— ^— — — ^— — _^_  _______^_^.^^__^^__^__^^___________^^^__^_-. 

oases  of  ex  parte  injunctions  directing  the  svbpceAa  to  be  served  -with  the  in* 
Junction,  and  the  practice  seems  to  have  been  both  ways.  Vide  Atty.  Gen.  t. 
Nkhol,  16  Ves.  338.  The  rule,  however,  is  now  settled,  and  the  service  of  the 
subpoena  is  invariably  required  to  be  made  at  the  same  time  that  the  injunc* 
tion  is  served,  and  it  is  said,  that  the  court  generally  directs  that,  when  the 
service  takes  place,  the  party  shall  be  apprized  that  he  is  at  liberty  to  applv 
for  a  dissolution  of  the  injunction,  as  he  may  be  advised.  Vide  3  Bro.  C.  C- 
ed.  Belt.  477,  n.  2. 

[3]  The  general  rule  is,  that  although  an  appearance  gratis  does  not  defeat 
the  plaintiff 's  right  to  an  ex  parte  injunction,  yet,  after  the  defendant  has  ap- 
peared on  subpoena  served,  a  special  injunction  can  be  moved  for  only  npoa 
notice,  {Marasco  v.  BoitoUy  2  Ves.  sen.  112;)  but  an  exception  to  that  rule  is 
made  where  the  threatened  danger  is  imminent  and  would  be  irremediable, 
{AUard  v.  Janes^  15  Ves.  605,)  and  that  whether  the  defendants  have  been 
served  with  notice  or  have  appeared  gratis.  In  Acraman  v.  Bristol  Dock  Cm- 
pany  the  defendants  had  appeared  gratis  on  the  filing  of  the  bill,  and  it  did  not 
appear,  nor  was  it  stated,  that  they  had  been  actually  served  with  subpoenas 
at  the  time  the  motion  was  made.  It  was  contended  that  the  motion  was 
in  fact  an  ex  parte  one,  and  that  the  defendants  were  not  entitled  to  be  beard 
by  counsel,  but  this  objection  was  overruled. 

The  ground  for  permitting  an  injunction  without  notice  of  motion,  where 
the  danger  is  imminent,  whether  the  defendant  has  appeared  or  not,  is,  that  if 
a  person  about  to  commit  waste  could,  by  appearing  the  evening  before  the 
motion,  prevent  it,  ho  would  get  two  doys  for  committing  the  waste,  {ABard 
v.  Jones^  15  Ves,  605 ;)  but  perhaps  it  might  have  been  difierent  if  he  had  ap- 
peared long  enough  to  enable  the  plaintiff  to  give  notice.    Ih, 

And  where  there  is  no  immediate  apprehension  of  mischief)  notice  must  be 
given  if  the  defendant  has  appeared.  CoBard  v.  Cooper^  6  Mad.  190.  ADd 
when  the  motion  is  made  after  appearance,  the  affidavit  in  support  of  it  should 
state  that  fact.  If  it  does  not,  the  order  will  be  irregular.  Ediiison  v.  Qpck- 
erell,  3  Mer.  1. 

A  notice  of  motion  served  by  special  leave  of  the  court,  for  a  special  injunc- 
tion before  the  defendant's  appearance,  to  be  moved  on  a  day  not  appointed 
for  motions,  must  state  on  the  fiice  of  it  that  the  leave  of  the  court  has  been 
obtained.  If  it  does  not,  the  defendant  may  disregard  it  HiU  v.  RinuSi  S 
Sim.  632. 
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whom  a  bill  was  filed,  could,  by  appearing  the  evening  be-  Practice  in 
fore  the  motion,  prevent  it,  he  would  get  two  days,  daring  ^^^  »i»Juno 
which  he  might  cut  down  the  timber.     His  lordship  added, 
that  perhaps  it  might  be  different  where  the  defendant  had 
appeared  long  enough  to  have  enabled  the  plaintiff  to  give 
iiotice.(a) 

As  to  the  affidavits  necessary  to  obtain  an  injunction,  it  is  AAdaTlts  m 
in  general  necessary  that  a  plaintiff  should  swear  particularly  ^  ^^^ 
to  his  title.     An  injunction  has  been  refused  where  a  plain- 
tiff merely  swore  upon  his  information  and  belief  that  he 
was  a  remainderman  under  a  settlement.(J)[l]      An  aver- 

(a)  AUard  v.  Jones,  15  Yea.  605. 

(b)  Davis  v.  Leo,  6  Ves.  784.  . 

[1]  An  ex  parte  iDJuDction  will  be  granted,  where  there  is  a  necessity  for  im- 
mediate interference,  upon  a  bill  being  filed  showing  title  in  the  plaintiff,  (see 
Fidd  V.  Jackson,  Dick.  699;  Wkitdsgg  v.  WhiUkgg,  1  Bro.  0.  0.  67;  6  Vei 
787 ;  3  Meriy.  2 ;  PraU  v.  Brett,  2  Madd.  62,)  and  that  kind  of  interest  in  the 
defendant  which  is  necessary  to  constitute  a  privity  between  them,  (see  Mogg 
r.  Mogg,  Dick.  670;  Mortimer  v.  Oottreii,  2  Cox  R.  205,)  and  supporting  the 
■ame  by  affidavit  positively  verifying  such  title,  {Davis  v.  Leo,  6  Ves.  784,)  and 
proving  that  waste  has  actually  been  commenced,  or  threatened.  JPackington 
y.  Pachingion,  Dick.  101;  6  Ves.  706;  11  Ves.  64;  6  Madd.  190;  iJac  &  W. 
653 ;  IJac.  B.  71.  But  if  the  plaintiff  can  swear  to  his  belief  only,  (7  Ves. 
309,  417  ;  11  Ves.  54,)  that  such  injury  is  intended,  this  relief  will  not  be  af- 
forded him  until  the  defendant  hath  put  in  his  answer.  Where,  however,  an 
hijunction  has  been  granted  ex  parte,  and  neither  title  of  the  plaintifl)  {Smith  v. 
OoUyer,  8  Vee.  89,)  nor  the  privity  between  the  defendant  (Oaiwrt  v.  Gason,  2 
Sch.  k  Lefr.  561,)  and  him,  is  disputed,  and  the  attention  to  commit  waste  is 
not  denied,  {Strathmore  v.  Bowes,  3  Bro.  G.  0.  88,)  by  the  latter  in  his  defence, 
the  injunetion  will  be  continued  until  the  hearing  of  the  cause ;  whilst,  if  it  be 
otherwise,  this  court  will,  it  seems,  dissolve  the  same,  or  continue  it  until  the 
hearing,  giving  in  the  meantime  to  the  former  the  opportunity  of  establishing 
bis  title  at  law,  (see  Calvert  v.  Gason,  2  Sch.  &  Left*.  661,)  or  directing  issues  (see 
Straihmore  y.  B&wes,  2  Bro.  G.  0.  88  ;  S.  G.  1  Gox  0.  263;  Marguiaof  Doum- 
shire  v.  Sandys,  6  Ves.  107,)  to  satisfy  his  own  conscience,  taking  care,  in  case 
the  defendant  should  be  prejudiced  by  the  restraint  imposed  upon  him,  that 
the  plaintiff  shall  Indemnify  him  if  the  decision  at  law,  or  the  determination  of 
this  court  upon  the  issue,  should  be  in  his  favor.  6  Ves.  113.  And  upon  the 
hearing  of  the  cause,  this  court,  upon  the  whole  merits  of  the  case  then  disclos- 
ed, will  either  finally  dissolve  the  injunction,  or  will  render  it  perpetual. 

Whitdegg  v.  Whitelegg,  1  Bro.  0.  G.  (Perkins'  ed.)  67,  note  (a),  and  cases 
cited ;  Amdung  v.  Seekump,  9  Gill  ft  John.  468 ;  Beettty  v.  Beatty,  2  Moll.  641 ; 
Siorm  v.  Mann,  4  John.  Gh.  21 ;  DuvaU  v.  Waters,  1  Bland,  576;  Joley  v. 
StocJdey^  1  Hogan,  247 ;  Lowe  v.  Lucey,  1  Irish  £q.  93 ;  S.  G.  1  Graw.  &  Dix. 
634.  There  must  be  positive  evidence  of  actual  title.  2  Madd.  Gb.  Pr.  (4th 
Am.  ed.)  218 ;  Jeremy  £q.  Jur.  336,  336 ;  Sough  v.  Martin,  2  Dev.  ft  Bat  378 ; 
1  Smith  Ch.  Pr.  (2nd  Am.  ed.)  696 ;  Price  v.  Meth.  Epis.  Church,  4  Ham.  (Ohio.) 
647. 
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Practice  in      itient  that  the  plaintiff  is  entitled  in  fee  simple,  has  also  been 
tic^^  ^^^^  considered  insufficient,  as  being  too  general,  he  must  set  out 
his  title  particularly  ;(a)  and  if  the  plaintiff's  right  appears 
r*<iftn  ^  ^  doubtfiil,  the  court  always  refuses  to  interfere.(6)[2] 

*■        ^  *Upon  the  same  principle  it  is  required  that  upon  an  ex 

parte  application  to  restrain  the  violation  of  a  patent  right, 
the  plaintiff  should  swear  as  to  his  belief  at  the  time  of 
making  the  application  (and  not  as  to  his  belief  at  the  time 
he  obtained  the  patent)  that  he  is  the  original  inventor.(c) 
So  upon  a  bill  to  restrain  an  infringement  of  copyright  by 
an  assignee  of  the  author,  the  plaintiff,  (since  the  recent  de- 
terminations at  law)  must  show  that  the  assignment  was  in 
writing ;  though  it  seems  that  in  case  he  is  the  assignee  of 
an  assignee,  it  will  be  sufficient  to  state  the  assignment  un- 
der which  he  himself  claims,  without  producing  the  assign- 
ment to  his  assignor.(d)  We  may  also  refer  to  former  pas- 
sages to  show,  how  far  possession  under  color  of  title,  will 
induce  a  court  of  equity  to  interfere  by  injunction,  before  a 
trial  at  law  to  restrain  violations  of  patent  and  copyright(<?) 
Ai^vits  as  rjy^Q  plaintiff  should  also  by  his  affidavit  state  some  actual 
violation  of  his  rights,  or  a  sufficient  ground  to  apprehend 
it.  Thus,  in  cases  of  waste,  an  affidavit  merely  as  to  his  ap- 
prehension or  belief  that  the  defendant  intends  to  commit 
waste,  without  stating  any  grounds  for  it,  will  not  be  suffi- 
cient ;  there  must  either  be  some  fact,  like  the  marking  trees, 
sending  a  surveyor,  or  some  threat.(/)[l] 

(o)  Whitdegg  v.  WhUelegg,  1  Bro.  0.  C.  67. 

(h)  Field  Y,  Jackson,  2  Dick.  599.    FansTtaw  v.  Boiheram,  ib. 

(c)  2  Meriy.  624. 

(d)  Ante,  p.  834. 

(«)  AnU,  p.  304,  330,  331. 

(/)  Gibson  v.  Smitk,  2  Atk.  182 ;  Barnard,  Oh.  Rep.  427 ;  Jadeaon  y.  Oator, 
5  Ves.  688 ;  Hanaon  v.  Gardiner,  7  Yea.  309 ;  RicUs  v.  Lance,  ib.  417 ;  Hiu^ 
nay  v.  M* Entire,  11  Yes.  54. 

[2]  In  the  United  States  the  complainant's  affidavit  is  usuaUj  subjoined  to 
Uie  bill.  He  is  required  to  swear  that  the  matters  of  fact  contained  in  the 
bill,  as  far  as  the  same  concerns  his  own  act  and  deed,  are  true  to  his  know- 
ledge, and  that  those  which  relate  to  the  act  and  deed  of  any  other  person  or 
persons,  he  believes  to  be  true. 

[1]  In  cases  of  waste,  the  injunction  must  be  either  for  present  or  threatened 
waste.  It  will  not  be  granted  on  an  allegation  that  A.  has  not  accounted  to 
B.  as  he  ought  to  have  done  for  the  rents  he  has  received,  nor  the  wood  he 
has  cut  down;  (Amm.  Lofift  151,)  nor  on  a  mere  apprehension  that  the 
defendant  means  to  commit  waste,  when  he  denies  such  intention.  7  Yes. 
309.    It  is  sufficient^  however,  to  support  an  application  for  an  izg'unction  to 
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The  practice  of  the  court,  upon  the  subject  both  *of  ser-  Practice  in 
vice  of  the  subpoena,  and  of  the  service  of  injunctions,  and  ^^    "y^c- 
the  cases  in  which  the  necessity  for  the  latter  has  been  dis- 
pensed with,  either  from  the  circumstance  of  the  party  hav-  S®*^^- 
ing  been  present  and  haymg  heard  the  order,  or  from  his 
being  otherwise  cognizant  that  it  had  been  pronounced,(a) 
have  been  so  fully  considered  in  a  former  part  of  this  trea- 
tise,  that  it  will  be  sufficient  to  refer  to  those  passages,  as 
the  doctrine  of  the  subject  is  the  same  in  every  case  of  a 
breach  of  an  order  of  injunction.(6)[l] 

(a)  Since  the  former  part  of  this  treatise  has  been  printed,  the  doctrine  upon 

this  subject  has  been  carried  one  step  further  by  Lord  Eldon.    In  the  case  of 

Vansando  v.  JiosCj  6th  December,  1820,  a  defendant  was  conmiitted  for  a 

breach  of  an  injunction ;  though  the  only  notice  which  he  had  of  it  was  from 

the  information  of  the  plaintifif 's  solicitor. 

Qf)  Ante^  *14^  et  seq.j  93,  et  seq. 

stay  cutting  timber,  that  a  surveyor  has  been  sent  to  mark  out  trees.  The 
court  will  not  wait  till  they  are  actually  cut  down.  Jackson  y.  CkUor^  5  Yes, 
688.  So  a  threat  of  opening  mines  (Oibson  t.  Smith,  2  Atk.  182,)  or  cutting 
timber  (7  Yes.  310,)  is  sufficient 

^ut  a  threat,  or  such  conduct  on  the  part  of  the  defendant  as  will  induce  a 
belief  in  a  strong  probability  that  he  will  do  a  wrongful  act,  is  not  sufficient 
to  ground  an  injunction,  if  the  wrong  is  not  only  one  that  has  not  actually 
happened,  but  cannot  possibly  happen  until  a  certain  future  period.  Thus  in 
a  partnership  contaming  a  covenant  that  either  party  might  dissolve  at  the 
end  of  seven  years,  and  that  after  dissolution  the  party  retiring  should  not 
cany  on  business  within  a  given  distance ;  a  notice  of  dissolution,  and  of 
intention  to  cany  on  business  after  it,  was  held  insufficient  to  support  a  motion 
for  an  injunction  to  restrain  the  defendant  fh>m  soliciting  business,  and  from 
dissuading  parties  ih)m  employing  the  plaintiff,  as  the  relief  asked  was  not 
against  an  existing  wrong,  but  against  the  possibility  of  a  future  wrong. 
Coates  V.  Ooatea^  6  ICad.  28T.  And  although  if  the  covenant  had  been  suffi- 
ciently wide,  soliciting  persons  for  busmess  befisre  the  period  of  actual  dissolu- 
tion, might  have  been  sufficient  to  ground  an  injunction,  yet  as  the  covenant 
was  only  against  actually  practising  the  business,  it  was  held  that  the  solicit- 
ing would  not  at  law  be  within  the  covenant,  and  therefbre  was  no  ground 
lor  relief  in  equity.    lb. 

[1]  In  waste  and  cases  of  injury  in  the  nature  of  waste,  such  as  working 
mines,  piratically  printing  books,  ploughing  up  ancient  meadows,  or  nego^ 
tiating  a  bill  or  promissory  note  fraudulently  obtained,  the  court  will,  on  a 
sufficient  case  made,  iasoe  an  injunction  on  a  certificate  of  bill  filed  and  affi^ 
davit  of  merits,  before  appearance  without  notice,  {DooUttle  v.  WoMon^  I>ick« 
442,)  and  even  before  subpoena  served.  1  Smith's  Praa  693.  And  the  same 
principle^  it  is  said,  prevails  where  the  plaintiff  having  obtained  the  common 
injunotkm  to  stay  proceedings  on  such  an  instnmient,  moves  on  affidavit  to 
extend  the  injunction  to  stay  trial    3  Br.  0.  0.  4*76,  n.  4. 

So  as  to  a  bill  given  for  a  gambling  debt,  an  ex  parte  injunction  has  been 
granted  to  restrain  the  negotiation  of  it,  although  it  was  void  in  its  very 
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Practice  in  The  orders  pronounced  by  tlie  court  in  cases  of  special 

tl^    "^^**"*^  injunctions  have  been  various  at  different  periods.(a)    It  will 
be  observed,  from  several  of  the  precedents  in  the  appendix 

for  injunction,  to  this  work,  that  the  form  frequently  adopted  enjoined  the 
party  "  till  further  order."(6)    In  some  cases  the  injunction 

[  ^™J  has  been  till  "  appearance  and  further  order,"(c)  ^  *others 

"  till  answer  and  further  order."(d)  But  the  form  at  pieacnt 
used,  and  which  is  established  by  a  rule  laid  down  by  Lord 
Eldon,(c)  is  "  till  answer  or  further  order."  This  has  been 
adopted,  as  giving  defendant  the  liberty  to  move,  if  neces- 
Bary,  to  dissolve  upon  aflBdavit.[l] 

ed.  In  whatever  terms  an  injunction  may  be  conveyed,  it  is 

never  dissolved,  except  upon  motion  in  open  court.  But 
occasionally,  in  extremely  pressing  cases,  tlie  lord  chancellor 

(a)  It  is  said  in  Gaiy  to  have  been  usual  to  grant  injunctions  on  surmise^ 
with  a  proviso  si  ita  sit.  Fodringham  v.  Chomley,  Gary,  53 ;  Aschnghe  ?.  Shd- 
ton,  ib.  56. 

(b)  App.  IX.  X. ;  Lane  v.  Newdigate,  10  Ves.  192. 

(c)  Lord  Grey  de  WiUon  v.  Saxton,  6  Vea  106. 

(d)  Potter  V.  Cliapman,  1  Dick.  146 ;  Robinson  v.  Lord  Byron^  1  Bro.  C.  C. 
688 ;  2  Dick.  703.  It  is  by  mistake  stated  in  Mr.  Cox's  report  to  have  been 
tiU  "answer  or  further  order."  Reg.  Lib.  B.  1^84,  foL  143  ;  Drvry  v.  Md&a, 
6  Ves.  328 ;  Lord  Thmworth  v.  Lord  Ihrers,  ib.  419. 

{e)  The  author  is  indebted  for  this  information,  and  that  contained  in  the 
next  paragraph,  to  the  registrar.  Ko  notice  is  taken  of  the  point  ia  any  of 
the  modem  books  of  practice :  all  the  most  recent  orders  will,  however,  be 
found  to  be  expressed  accordingly. 

creation  (stat  9  Anne,  c.  14,  sea  1,)  on  the  ground  that  it  would  indace 
the  necessity  of  making  other  persons  parties.  Lhyd  v.  Gurdon,  2  SwaoA 
180. 

In  general,  however,  to  sustain  a  spedal  injunction,  subpoena  to  appearand 
answer  must  have  been  served  on  the  defendant.  This  was  indirectly  decided 
in  opposition  to  the  antecedent  practice  in  a  case  of  AUomey-geMraiy.  ^%^ 
(16  Yes.  338,)  and  the  practice  appears  sinoe  to  have  been  accordingly.  New- 
land's  Prac.  335. 

There  is  an  exception,  however^  where  the  biU  is  filed  in  the  vaoatioo,  and 
then  if  the  application  for  an  injunction  is  immediately  made,  it  may  be 
obtained  without  service  of  subpoena ;  but  if  the  motion  stand  over,  so  that 
there  is  time  to  serve  the  subpoena,  it  cannot  be  renewed  until  subpoena  bas 
been  served.    Day  and  Martin  v.  Oouldingj  1  Hog.  211. 

Here  it  may  be  observed,  that  it  is  irregular  to  serve  a  subpoena  on  a  Sua- 
day.  And  where  that  has  been  done,  and  an  injunction  and  attachmeat 
grounded  on  it  have  been  issued,  the  defendant  may,  although  he  has  not 
appeared,  come  to  discharge  the  orders  for  irregularity,  on  entering  an  appea^ 
ance  with  the  registrar,  and  the  injunction  and  attachment  will  be  set  aside. 
MaOfreth  v.  Nickolaon^  19  Yee.  36*1. 

[1]  In  the  United  States  injunctions  are  usualiy  granted  "  until  the  further 
order  of  the  court" 
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lias,  in  the  vacation,  appointed  a  special  hearing  at  his  house  Praotioe  in 
for  this  pmpo6e.[2]  "^  *^"^ 

There  are  few  points  of  practice  which  have  been  more 
discussed,  or  which  are  more  satisiSwjtorily  established,  than  affidaviteia 
that  by  which  the  right  of  the  plaintiff  has  been  established,  co^adiction 
to  read  affidavits  upon  the  motion  to  dissolve,  in  contradic- 
tion to  the  defendant's  answer.    It  has  been  already  shown 
that  it  is  a  rule,  to  which  there  is  no  exception,  that  affida^ 
vits  *are  never  permitted  to  be  read  in  contradiction  to  the         [*884] 
answer,  upon  the  motion  to  stay  proceedings  at  law.(a)   This 
doctrine  is  also  applied  to  the  motion  to  dissolve  an  injuno* 
tion  to  stay  the  indorsement  or  negotiation  of  a  bill  of  ex- 
chffnge.(J)[l] 

Upon  motions  to  continue  or  dissolve  injunctions  to  stay  Not  read  in 
waste,  or  acts  in  the  nature  of  waste,  the  court  is  also  equal-  ""^^P^*"^*^ 
ly  strict  in  not  permitting  affidavits  to  be  read  in  contradic- 
tion to  the  answer  in  support  of  the  plaintiff's  title.  But  as 
to  facts  of  waste  or  mismanagement  the  court  will  permit 
affidavits  to  be  read.  In  the  case  of  Lady  Strajthmore  v. 
BoweSy{6)  an  application  was  made  by  the  plaintiff  for  this 
purpose.  Lord  Kenyon,  however,  felt  so  much  doubt  upon 
the  subject,  that  he  ordered  the  motion  to  stand  over  for 
precedents ;  and  though  there  are  several  in  which  this  was 
done,((2)  (some  of  which  were  produced)  he  was  imwilling 
to  sanction  the  practice,  without  the  concurrence  of  the 
chancellor.(e)[2] 

(a)  AfUe^  p.  136. 
(6)  lb. 

(c)  2  Bro.  a  0.  88;  1  Cox,  263;  2  Dick.  6*73. 

(d)  CHbba  v.  OdU,  3  P.  W.  256;  Ryder  y.  BewOiam^  1  V^  543;  AUomey- 
gejural  v.  Benffum,  dt  1  Cox.  264 ;  MfwU  v.  jpbnn«r,  dt.  2  Dick.  676. 

(«)  1  Cox,  264. 

[2]  See  note  anie^  pages  107—1,  107—2. 

[1]  See  note  ante,  pages  135,  136,  137,  138. 

[2]  On  ihe  subject  of  reading  affidavits,  in  opposition  to  a  motion  to  dis* 
aolre  a  qsecial  injunction,  there  has  been  formerlj  considerable  conflict  of  de* 
cision. 

We  have  seen  that,  for  the  purpose  of  opposing  a  motion  to  dissolve  the 
common  injunction,  affidavits  are  never  allowed  to  be  read  to  contradiot  tlie 
answer.  And  the  rule  is  broadlj  laid  down  in  one  of  the  cases  referred  to^ 
(Ciapham  v.  White,  8  Ves.  36,)  as  applying  to  dissolve  an  injunction  generally, 
without  specifically  distinguishing  the  common  injunction  from  the  spedal  in- 
junction. 

A  distinction  was,  however,  adopted  at  a  very  early  period,  with  regard  to 
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Practice  III  There  is,  however,  no  doubt  of  the  admismbaity  of  affida- 

w^md  ii^juD^  ^.^  ^  ^^  ^^  waste,  or  in  cases  of  partnership,  in  support 

of  allegation^  of  mismanagenient.(a) 

May  be  read  * 

M  to/octfc  ^^j  OharUan  y.  FauUer,  19  Ves.  148,  n. ;  Fecux)ck  y.  Peaeodc,  16  Vea.  «j 

Lmoson  y.  Morgan^  1  Piicei  303. 

li^unctions  for  restraizung  certain  wrongful  acts  of  a  special  nature  as  dtetizi- 
gaished  from  the  oommon  iiganction  for  staying  proceedings  at  ]aw. 

In  a  case  before  Lord  Talbot,  C,  where  tbe  p)ainti£^  claiming  as  patentee 
of  a  book  of  designs,  obtained  an  injunction  to  restrain  piracy  of  i^  affi- 
davits were  allowed  to  be  read  in  opposition  to  the  answer,  on  a  motion  to 
diasolye.  Gibbe  v.  Cbfe,  3  P.  Wma.  266.  This  case  was  followed  by  RifderT, 
Smtham^  and  AUomey-genaral  y.  BeTUham,  ib.  note. 

And  it  may  be  stated  to  be,  at  the  present  day,  the  settled  practioe  of  the 
court  to  permit  affidavits  to  be  read  at  certain  stages  of  the  prooeediags  agtinat 
the  answer  in  cases  of  waste,  and  of  injuries  in  the  nature  of  waste.  3  Dul 
Pract  356. 

But  there  is  this  distinction  to  be  observed  in  cases  of  waste,  that  affidarits 
may  be  read  against  the  answer  in  cases  of  waste,  and  of  acta  of  a  like  oatar^ 
aa  to  the  acts  of  waste,  but  not  as  to  title.  19  Ves.  146,  163.  And  in  Air- 
way  y.  Rotpe,  in  which  the  pUdntiff  charged  the  defendant  as  a  trustee  for  him- 
self and  others  as  joint  adventurers  in  a  mine,  with  improper  working  of  the 
mine ;  it  was  held  that  affidavits  filed  with  the  bill  might  be  read  agaiast  the 
answer,  as  to  acts  of  exclusion  and  mismanagement^  but  that  no  affidaTita, 
whether  those  filed  after  the  answer,  or  those  filed  with  and  in  si^port  of  the 
bill,  could  be  heard  as  to  title.  The  title  must  be  taken  torn  the  answer.  19 
Tes.  143,  157. 

The  ground  of  permitting  affidavits  on  the  part  of  the  plaintiff  to  be  reid 
against  the  defendant's  answer,  in  cases  of  waste,  i?,  that  the  mischief  is  irre- 
parable ;  the  timber,  if  cut,  cannot  be  set  up  again ;  or,  in  other  words,  that 
the  mischief,  if  permitted,  cannot  be  retrieved.  But  this  reason  does  aot  appi/ 
of  necessity  to  a  case  where  the  damage  can  be  compensated  by  money;  ^ 
for  instance,  to  cases  of  negotiating  bills  of  exchange  improperly  obtained  or 
held.  And  therefore,  where  an  injunction  has  been  obtained  to  restrain  the 
negotiation  of  such  a  bill,  it  must  be  sustained  or  dissolved  on  tbe  merits  dis- 
closed by  the  answer  only.  Berhdey  v.  Brymer,  9  Yes.  356.  In  the  oa»  in- 
ferred to,  the  decision  in  Jbaac  v.  mimpage,  (1  Ves.  427,)  was  relied  en,  IwJ 
Lord  Eldon  said  he  did  not  think  that,  as  a  judge,  he  could  have  supported 
that  case,  and  it  is  dear  that  it  is  of  no  authority.    7  Ve&  308. 

And  it  is  (Urther  to  be  observed,  as  to  reading  affidavits  against  the  answer, 
that  if  a  plaintiff  moves,  after  the  defendant  has  answered,  fbr  an  injnDCtkm 
stay  waste,  or  injuries  analogous  to  waste,  he  will  not  be  allowed  to  re^  ^ 
any  pomt  affidavits  filed  after  the  answer,  in  opposition  to  it    Sni9^  ^' 
Smyike,  1  Swanst  262.    And  this  has  been  also  determined  in  the  oo^^ 
exchequer,  where  it  was  held,  m  a  case  of  one  partner  acting  in  opgo^^ 
the  artidee  of  partnership,  and  no  case  made  of  hrreparable  danger,  tba* 
affidavit,  filed  after  the  answer  and  contradicting  it,  could  not  be  beari  -^^ 
9on  y.  Morffonf  1  Pri.  303.    But  in  cases  of  waste,  if  the  injunction  baa  b^ 
obtained,  then  on  a  motion  to  dissolve  it,  the  plaintiff  is  not  precluded 
reading  affidavits  as  to  acts  of  ^waste  against  the  answer,  even  altboogn 
after  it    Brydges  y.  Stephens,  6  Udd.  219,    In  Sherriffr.Bcartiord,^^^ 
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*But  where,  upon  a  motion  for  an  injunction  after  appear-  Pnwtloe  iir 
ance,  the  defendant  applies  that  it  may  stand  over,  in  order  ^^^  «yo»<^ 
to  file  affidavits  in  opposition,  and  then,  instead  of  filing  an 
affidavit,  puts  in  an  answer,  Lord  Eldon  has  observed  that  iJ^^^JI^where 
he  considers  this  is  a  different  case  from  that  in  which  the  4efendanthav. 
answer  comes  in  regularly  in  time,  and  has  said  that  he  too^tofflteaf- 
should  look  at  the  answer  as  an  affidavit  and  allow  the  origi-  fidavits  pats  in 
nal  affidavit  to  be  read  in  contradiction  to  it.(a)[l]  rtead. 

(a)  Morphett  ▼.  Jones,  19  Te&  350. 

a  motion  to  dissolye  an  injanction  against  waste,  obtained  ex  parte,  the  vice* 
chancellor  said,  "If  a  bill  is  filed  for  an  injunction  to  restrain  the  commission 
of  waste,  and  the  defendant,  by  his  answer,  denies  the  acts  of  waste,  it  is  com- 
petent to  the  plaintiff  to  show,  by  affidayits  filed  after  the  answer,  that  the  de- 
nial is  ialse."  Time  will,  however,  be  given  to  the  defendant  to  file  counter 
aflldavits.    Brydges  v.  Stephens,  6  Mad.  279. 

But  even  on  a  motion  to  dissolve  an  injunction  agdnst  waste,  affidavits  filed 
after  the  answer,  although  going  only  to  deny  fiicts  alleged  in  the  answer, 
will  be  rejected  if  thy  e  &ct8  indirectly  affect  the  title.  Thus,  where  the  plain-  - 
txfE,  the  lessor,  claimed,  as  annexed  to  the  freehold,  certain  sheds  in  a  ship- 
tiuilder's  yard,  and  the  answer  swore  that  they  were  not  let  hito  the  soil,  but 
merely  stood  on  it;  the  plaintiff  tendered  affidavits  to  prove  that  the  sheds 
were  let  into  the  soil ;  but  Sir  L.  Shadwell,  T.  C,  said  tlie  case  was  so  con* 
stitnted  that  a  matter  of  &ct  became  a  matter  of  title,  and  reftised  to  permit 
the  affidavits  to  be  read.    Sherriffv,  Baumard,  8  Sim.  161. 

And  it  is  to  be  observed  that  when  it  is  ssdd  that  affidavits  cannot  be  read 
against  the  answer,  it  must  be  understood  against  a  hill  answer ;  therefore^ 
where  a  plaintiff  having  obtained  an  ex  parte  injunction,  the  defendant,  on 
putting  in  his  answer,  gave  notice  of  motion  to  dissolve;  and  then  the  plain- 
tiff excepted,  and  the  defendant  submitted  and  put  in  a  fUrther  answer;  it  was 
held,  that  on  a  motion  to  dissolve,  made  upon  the  notice  so  given,  the  plain- 
tiff might  read  affidavits  filed  after  the  exceptions  taken,  and  before  the  com- 
ing in  of  the  fiirther  answer,  on  this  ground ;  that  the  defendant,  by  submitting 
to  answer  further  at  once,  admitted  that  he  knew  his  first  answer  was  insuffi- 
cient, and  the  court  therefore  treated  it  as  an  affidavit  But  if  the  defendant 
had,  after  putting  in  a  further  and  sufficient  answer,  served  a  second  notice  o 
motion,  the  fhrther  affidavits  against  the  answer  could  not  have  been  read 
Smith  V.  Gleasby,  10  Sim.  91. 

[1]  When  the  defendant  has,  at  the  time  of  the  motion  for  the  injunction,  filed 
an  answer  to  the  bill,  a  question  fh^uently  arises  of  some  nicety  concerning 
the  right  of  the  plaintiff  to  read  affidavits  tending  to  controvert  the  statements 
in  the  answer. 

In  the  first  place,  if  the  answer  deny  the  title  of  the  plaintiff,  it  seems  that 
affidavits  cannot  be  read  in  contradiction  to  such  denial ;  and  with  regard  to 
the  particular  fact  or  title,  it  is  said  to  be  immaterial  whether  the  affidavits 
are  filed  before  or  after  the  answer.  Masnaer  v.  Jenner,  2  Hare,  603 ;  see  also 
Hanson  v.  GardMr,  *l  Ves.  311,  [Sumner's  ed.  305,  note  (a)];  Berkeley  v. 
Brymer,  9  Ves.  366 ;  Norway  v.  Botoe,  19  Ves.  160 ;  Chj^uxm  v.  WhUe,  8 
Ves.  86. 

With  respect}  however,  to  acts  of  waste  and  other  acts  analogous  thereto^ 
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Pnusticdin  But  althougli  an  injunction  obtained  on  affidavits  filed 

special  iijtmo-  jjefore  the  answer  may  be  sustained  by  affidavits  filed  sub- 

'"^  sequently,  yet  an  injunction  cannot  be  originaUy  obtained 

Injtsiiiction       Qjx  such  affidavits.  [21    In  a  recent  case  where  this  was  at- 

cannot  be  ori- 

fdupmi  affldi^  ^^^  plaintiff  may  read  affidavits  against  the  answer  if  they  are  filed  before  it. 

Tits  filed  after  Alkifuon  ▼.  Kemble^  7  Sim.  638 ;  Cfkunngton  y.  ThwaUes^  1  S.  ft  8.  134. 

•newer.  J^  however,  the  answer  should  be  put  in  before  any  affidavits  are  filed, 

then,  whether  the  notioe  of  motion  for  the  injunction  should  have  been  given 
before  or  after  the  answer;  (Manser  v.  Jtmner^  2  Hare,  609;  Smiy(h/6  v.  SmyiSie^ 
1  Sw.  252,)  in  either  case  the  affidavits  even  as  to  these  &cts  are  inadmissible- 
When,  however,  affidavits  having  been  filed,  an  answer  is  subsequently  put 
in,  the  plaintiff  is,  in  some  cases,  permitted  to  read  fUrther  affidavits  filed  afto* 
the  answer  strengthening  the  case  made  by  the  first  affidavits;  and  ifafta  the 
answer  both  plaintiff  and  defendant  file  affidavits,  it  seems  that  the  answer 
will  in  general  be  only  treated  as  itself— an  affidavit  Oardner  v.  JfOukhgn, 
4  Beav.  534, 

The  case  otMaden  v.  7dv«r9,  6  Beav.  603,  further  illustrates  the  rules  of  the 
court  upon  the  subject  There  after  answer  the  original  bill  was  amended, 
and  the  defendant  obtained  time  to  answer  it;  the  plaintiff  then  gave  notioe 
of  motion  for  a  special  ii^'unction,  and  filed  affidavits  in  support  of  it  The 
motion  coming  on,  the  defendant  obtained  time  to  answer  the  affidavits,  and 
then  filed  both  her  answer  and  affidavits  in  opposition.  Under  these  cinsom- 
Btanoes,  Lord  Langdale,  M.  H.,  held  that  the  seoond  answer  must  be  treated 
as  an  affidavit,  and  that  the  affidavits,  in  support  of  the  motion  might  be  uaed  < 
to  qualify  the  second,  but  not  the  first  answer.  In  SmUh  v.  Cleeuby,  10  Sun. 
91,  the  injunction  was  obtained,  ex  partem  after  which  an  answer  was  put  in, 
and  the  defendant  thereupon  served  a  notioe  of  motion  to  dissolve  the  injuno- 
tion.  Ezoeptions  were  taken  to  the  answer,  to  which  the  defendants  sub- 
mitted, and  then  filed  a  further  answer.  Between  the  filing  of  the  exceptions 
and  the  further  answer,  the  plaintiff  made  affidavits.  The  defendant  then 
moved  to  dissolve  on  the  notice  served  prior  to  the  putting  in  ol  the  further 
answer,  and  the  Y.  C.  of  England  held  that  the  affidavits  so  filed  by  the  plain- 
tiff; might  be  read  on  the  hearmg  of  the  motion.  The  V.  G.  of  Sng^d  has 
laid  it  down  as  a  general  rule  that  when  a  motion  to  dissolve  an  injunction  is 
ordered  to  stand  over  at  the  plaintift's  request,  affidavits  filed  after  ten  o*clodc 
of  Uie  day,  for  which  notice  is  given,  cannot  be  read  on  the  motion.  Awuu 
10  Sim.  50. 

In  Poor  V.  Chrkion,  3  Sumner,  83,  Hr.  Justice  Story  remarks:  '*The 
practice  in  America  has,  I  believe,  become  more  liberal  than  it  is  in  Eng- 
land ;  and  if  it  were  necessary,  I  should  not  hesitate  to  admit  affidavits  tooon- 
tradict.the  answer,  for  the  purpose  of  continuing  or  even  of  granting  a  special 
injunction,  where  I  perceived  that,  without  it,  irreparable  mischiefs  would 
arise.  In  the  present  case,  there  are  circumstances,  which  might  free  me  from 
the  necessity  of  asserting  so  broad  a  doctrine.  But  I  wish  rather  to  dispose 
of  the  case  upon  the  general  ground,  that  the  granting  and  dissolving  injunc- 
tions in  cases  of  irreparable  mischief)  rest  in  the  sound  discretion  of  the  court, 
whether  applied  for  before  or  after  answer;  and  that  affidavits  mi^  after 
answer  be  read  by  the  plamtiff  to  support  the  injunction,  as  well  as  by  the 
defendant  to  repel  it,  although  the  answer  contradicts  the  substantial  fects  of 
the  bill,  and  the  affidavits  of  the  plaintiff  are  in  contradiction  of  the  answer.^ 
[2]  In  the  case  of  Kinsler  v.  ChrJee,  2  Hill's  Gh.  Rep.  620,  it  was  held  that 
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tempted,  Lord  Eldon  obseryed  that  the  allegations  in  the  Practice  in 
bill  are  general :  if  the  plaintiff  at  once  supports  them  by  ^^  "fl^no- 
the  statement  of  particular  facts  on  affidavit,  the  defendant 
possesses  an  opportunity  of  explaining  or  denying  those 
facts  by  his  answer ;  but  if  the  plaintiff  reserves  his  affida- 
vits till  the  answer  is  filed,  he  deals  not  altogether  fidrly 
with  the  defendant,  who  is  entitled,  before  the  answer,  to 
be  apprized  of  the  points  on  which  the  plaintiff  rests  his 
case.(a)  Affidavits  of  acts  done  subsequent  to  the  filing  of 
the  bUl  are  dearly  inadima8ible.(6)[8]  ^^"X 

In  the  above  noticed  case  of  Lady  Sfraihmort  v.  Botvesj  in  part  of  dofend- 
consequence  of  the  doubts  of  Lord  Kenyon,  the  defendants,  Son  *to^affl^ 
in  order  to  avoid  the  delay,  consented  that  the  plaintiff  ^j^."^  «>^*»- 
should  read  affidavits ;    ^and,  accordingly,  affidavits  were  anawer. 
read  on  both  sides.     Mr.  Dickens  expresses  considerable 
surprise  at  the  plaintiff's  consenting  that   the   defendant  t  ^^^J 

should  read  affidavits  in  support  of  the  answer,  and  observes 
that  it  was  a  thiug  never  before  heard  of.  But  although 
there  is  no  actual  decision  upon  this  point,  yet  there  can  be 
no  doubt  but  that  affidavits  are  admissible,  upon  the  part  of 
the  defendant,  in  opposition  to  the  affidavits  filed  in  contra- 
diction to  the  answer.  Lord  Eldon,  in  alluding  to  this  point, 
has  observed,(c)  that  the  case  of  Lady  Strathmore  v.  Bowes 
proved  the  correctness  of  the  doctrine  that  the  defendant 

(a)  Smyfhe  v.  Smyihe,  1  Swanst  262.  That  affidavits  may  be  read  In  sup- 
port of  an  allegation  in  the  bill,  not  contradicted  bj  the  answer,  vide  atUe^  p. 
136,  137. 

(b)  Smyihe  v.  Smyffu^  1  Swanst  262. 

(c)  19  Vea.  154. 

on  application  for  an  injunction  the  plaintiff  may  read  affidavits  filed  before  the 
coming  in  of  the  answer,  in  support  of  the  bill,  or  in  contradiction  to  the  an- 
swer; but  no  affidavits  filed  subsequently  to  the  coming  in  of  the  answer  can 
bo  read.  But  affidavits  may  be  added  to  the  case  made  by  the  bill,  after  an- 
swer as  to  collateral  matters.    Sfiaw  v.  IVter,  1  Irish  £q.  213. 

[3]  It  is  to  be  observed  that  the  granting  a  special  injunction  upon  the  mer- 
its confessed  in  the  answer,  is  not  confined  to  injunctions  to  stay  proceedings 
at  law,  but  will  be  extended  to  injunctions  to  restrain  any  other  act  which  the 
court  is  in  the  habit  of  prohibiting  by  this  writ,  and  that,  in  hearing  the  appli- 
cation, the  court  is  governed  by  the  same  rules,  with  relation  to  affidavits,  as 
in  the  case  of  motions,  after  answer  to  restrain  proceedings  at  law;  therefbre, 
in  moving  for  a  special  injunction  upon  the  merits  confessed  in  the  answer,  the 
plaintiff  is  as  strictly  tied  down  to  reading  the  answer  in  support  of  his  case, 
as  he  is  in  showing  cause  upon  merits  against  dissolving  the  common  injunc- 
tion; and  he  can  only  read  affidavits  in  those  instances  in  which  they  are  al- 
lowed to  be  road  in  that  case. 
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Practioe  In      may  read  affidavits  in  support  of  the  answer ;  for  the  injunc- 

t^^  ^^^^^  tion  was  afterwards  dissolved  on  the  ground  that  the  trees, 
cut  by  the  defendant,  had  been  marked  by  Lord  Strathmore, 
the  plaintiff's  first  husband ;  and  it  would  have  been  a  con- 
siderable hardship  to  a  man  having  title,  if  the  court  should 
permit  that  fact  to  be  tried  on  one  hand  by  affidavit,  and 

SS&dis.  not  asserted  by  affidavit  on  the  other. 

Bolre.  Upon  the  motion  being  made  to  dissolve,  the  court  will 

either  absolutely  dissolve  the  injunction,  or  continue  it  to 
the  hearing,  or  (subject  to  an  account  kept  in  the  meantime,) 
will  direct  an  issue,  or  action,  or  a  case  for  the  opinion  of  a 
court  of  law.  If  the  court  of  law  certifies  against  the  plain- 
tiff's title,  yet  the  cause  mast  still  proceed  to  a  hearing.  In 
a  recent  case  a  motion  was  made  to  dismiss  the  bill  with 
costs,  by  analogy  to  the  practice  on  bills  for  specific  per- 
formance, where  the  master's  report  is  adverse  to  the  plain- 
tiff; the  application  was  however  refused.(a)[l] 

(a)  Brooke  y.  Clarkf  1  Swanst  650. 


[1]  If,  upon  hearing  the  motion  to  difisolye  the  injunction,  the  court  is  of  opin- 
ion that  it  was  improperly  granted,  or  that  the  case  made  by  the  plaintifF  is 
contradicted  or  not  supported,  it  will  order  the  injunction  to  be  dissolved  either 
with  or  without  costs,  as  the  justice  of  the  case  may  appear  to  require.  Bat 
if  the  defendant  does  not  succeed  in  satisfying  the  court  that  the  injunction 
ought  either  to  have  been  refused,  or  that  it  ought  not  to  be  continued,  it  will 
direct  it  to  be  continued  imtil  the  hearmg.  And  it  is  to  be  observed,  that  i^ 
in  the  case  of  an  injunction  to  restrain  waste,  or  anything  of  that  description, 
the  answer  admits  that  tlie  defendant  has  committed  waste,  or  has  threatened 
to  commit  it,  the  injunction  will  be  continued  till  the  hearing,  Packington  v. 
PackmgUm,  1  Dick.  101 ;  Atty,-gen.  v.  Surrows,  ib.  128 ;  Awm.  3  Atk.  485. 

It  frequently,  however,  happens  that,  upon  hearing  the  motion  to  ^ssolve 
the  injunction,  the  court  is  not  satisfied  with  respect  to  the  right  of  the  plain- 
tiff to  maintain  his  injunction ;  in  such  cases,  if  the  doubt  arises  upon  the  fiicts 
of  the  case,  it  will  direct  an  inquiry  by  the  master,  or  an  issue,  or  an  action  at 
law,  or,  if  the  doubt  arises  upon  the  law,  it  will  direct  a  case  to  be  sent  for  the 
opinion  of  a  court  of  law.  In  such  cases,  the  court  usually  dissolves  the  in- 
junction, and,  if  the  nature  of  the  subject  admits  of  it,  as  in  the  case  of  a  piracy 
of  a  literary  work  or  the  infringement  of  a  patent,  it  will  direct  an  account  to 
be  kept  by  the  defendant,  of  the  profits  arising  to  him  from  the  sale  of  the 
work,  or  of  the  article  the  sale  of  which  is  alleged  to  be  an  infringement  of  the 
plaintiff's  right. 

It  is  to  be  remarked  that,  although  the  bill  seeks  merely  an  {injunction,  or  an 
injunction  with  an  account  consequent  upon  the  injunction,  and  the  result  of 
a  referonce  to  a  master,  or  of  an  issue,  or  an  action  at  law,  or  of  a  case  for  the 
opinion  of  a  court  of  law,  is  unfavorable  to  the  plaintiff's  right  to  the  injunc- 
tion, the  defendant  cannot  on  that  ground  move  to  dismiss  the  bfll.  In  Brooke 
y.  Clarke,  1  Swanst  650,  a  motion  of  this  nature  was  attempted,  after  a  case 
at  law  had  been  certified  against  the  defendant^ljut  Lord  Eldon  refiiaed  i^  si^ 
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^If  the  answer  admits  that  the  defendant  has  oommitted  Praotioe  la 
waste,  (however  trifling  it  may  have  been)  or  has  threatened  ^^  ^m^^O' 
to  commit  it,  the  injunction  will  be  continued  to  the  hear- 

i°g-(«)[l]  ^^tXt 

bearlDg. 
(a)  Packvfigicn  t.  Packingtiont  1  Dicic  101.    AUomty-neMrai  y.  Ba/rrov»^  lb. 

128 ;  &  q.  Awm,  3  Atk.  486. 

iog  that  upon  the  oertifioRte  from  the  court  of  law,  the  case  stood  as  if  he  had 
declared  his  own  opinion  to  the  effect  that  the  plaintiff  could  not  succeed  in 
his  motion  for  an  ix^unction,  and  that  the  oause  might  still  be  brought  to  a 
hearing  when  the  person  who  should  preside  might  entertain  a  difforent  opin* 
ion  upon  the  title. 

It  is  to  be  remarked,  also,  that  although  an  injunction  maj  be  granted  expart$ 
and  sustuned  upon  a  motion  to  dissolve  it^  yet  i^  at  the  hearing  of  the  cause, 
there  be  no  evidenoe  against  the  defendant,  the  bill  will  be  dismissed.  Bar' 
field  y.  Kdiy,  4  Buss.  355. 

It  is  to  bo  recollected  that,  after  a  special  injunction  has  been  granted  upon 
affidavit  of  merits,  it  is  a  matter  of  course  to  obtain  leave  to  amend  the  bill 
"  without  prejudice  to  the  iijunction ;"  if,  however,  the  bill  has  been  already 
amended,  and  the  plaintiff  has  to  apply  specially  for  leave.  It  may  be  necessary 
for  him  to  establish  an  affidavit  that  the  proposed  amendments  relate  to  &cta 
of  wliich  the  plaintiff  had  no  knowledge,  to  have  enabled  him  to  bring  them 
sooner  before  the  court    Sharp  v.  AsfUotif  3  Y.  &  fi.  144. 

[1]  It  frequently  happens  that  where  an  injunction  has  been  obtained  before 
the  hearing,  upon  an  interlocutory  application,  it  will  be  continued  by  the  decree 
made  at  the  heariog  of  the  cause.    8eton  on  Dec  300. 

Injunctions  are  continued  at  the  hearing  either  provisionally  or  permanently. 
They  are  frequently  continued  provisionally  pending  a  reference  to  the  master 
to  make  inquiries  or  to  take  an  account  preparatory  to  a  final  adjudication 
upon  further  directiona     Old  v.  Old^  ibid. 

Injunctions  are  permanently  continued  ox  made  perpetual  by  the  decree  in 
those  cases  where  the  party  enjoined  is  in  possession  of  some  instrument  oon- 
lerring  a  legal  right,  which  it  is  contrary  to  equity  that  he  should  be  permitted 
to  exercise  to  the  detriment  of  the  plaintiff. 

Therefore  where  the  plaintiff  gave  to  the  defendant  three  promissory  notes 
for  a  particular  purpose,  on  his  undertaking  to  make  no  improper  use  of  them 
but  afterwards  the  defendant,  contrary  to  his  promise,  put  the  notes  in  suit 
against  the  plaintiff  who  thereupon  filed  a  bill  praying  that  the  notes 
might  be  delivered  up  to  be  cancelled,  and  that  the  defendant  might  be  re- 
strained, by  injunction,  from  proceeding  upon  them,  the  court,  at  the  hearing, 
directed  that  a  perpetual  injunction  should  issue,  and  that  it  should  extend  to 
restrain  the  indorsing  and  further  negotiation  of  the  notes.  CJiennel  v.  Church- 
man, and  Minahaw  v.  Jordan^  Rolls,  cited  3  Bro,  0.  C.  16;  et  vide  ibid,  ed. 
Belt,  n. ;  vide  eUam,  Eanningtan  v.  Du  Chatd,  1  Bro.  G.  C.  124;  2  Die.  581, 
S.  0.;  3  Woodeson  Lect  459,  n.  S.  C;  as  reported  in  2  Swanst  159,  n. 

It  is  to  be  remarked,  ho^vever,  that  the  general  course  of  the  court,  where 
a  party  is  in  possession  of  a  security  or  other  instrument,  which  it  is  against 
conscience  that  he  should  use  against  the  defendant,  is  to  direct  it  to  be  de- 
livered up  and  cancelled ;  a  course  which  it  wiU  even  adopt  where  the  instru- 
ment is  void  in  law,  although  it  has  been  sometimes  donbted  whether  this 
remedy  is  applicable  to  cases  of  this  description,  as  the  circumstances  which 
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Practice  In  It  ifl  no  objection  to  the  granting  or  continuing  an  injunc- 

^^i  tion,  that  the  case  ia  of  such  a  nature,  that  an  accoont  can* 

No  objection  ^      .    . 

to  an  Injunc-     i^^er  the  instrament  void  at  law  might  be  shown  or  pleaded  tiiere  to  aay 

tion  that  there  action  which  might  be  brought  upon  Buoh  an  mstniment    Tide  2  SwinsL 

cannot  be  an     457,  n.  where  all  caaes  on  thia  subject  are  collected;  Sinuon  r,  lard  ZToim^ 

account  3  M.  &  C. 

The  praottoe  of  extending  ii^janctlons  at  the  hearing  so  as  to  render  tbem 
perpetual,  is  not  oonflned  to  cases  in  which  the  parties  are  in  a  positioQ  to 
annoy  the  plaintiff,  bj  proceedings  which  he  may  have  a  legal  right  to  insti- 
tute, but  it  is  applied  to  prevent  a  continuation  or  repetition  of  acts  for  which 
the  party  has  no  legal  authority  whatever ;  thns,  ii^nnctions  to  restrain  waste 
or  the  infringement  of  a  patent  may  be  made  perpetual  at  the  hearing.  So^ 
alao^  may  injunctions  to  restrain  the  piracy  of  a  publication,  {Maddm  v.  Bkhr 
9on,  Amb.  696 ;  Seton  on  Decrees,  316,  S.  0. ;  Mamtey  v.  Owtn^  4  Bmr. 
2329,)  was  brought  to  a  hearing,  and  a  perpetual  injunction  decreed,  vide  13 
Ves.  602.  The  case  of  Gay's  works,  in  183*7,  is  also  mentioned  as  one  in 
which  the  iiyunction  was  made  perpetual,  1  BL  308.  In  IBBar  v.  Iby&r,  4 
Burr.  2303,  2417,  Mr.  Justice  Willes  remarked  that,  for  sixty  years  before 
that  time,  there  had  not  been  more  than  two  or  three  causes  of  thisdescriptioa 
brought  to  a  hearing,  the  reason  which  he  states  to  be — that  if  the  injonciion 
is  acquiesced  in,  it  is  seldom  worth  the  plaintiff's  while  to  go  fiir  the  accoont, 
ib.  2324.  See  also  OoHbum  v.  Svmms,  2  Hare,  643;  KOby  v.  Hooper,  1  T.  ft 
0.  197 ;  or  to  restrain  the  use  by  one  tradesman  of  the  trade-marks  of  another. 
MiUmffton  v.  Fox,  3  K  &  C.  338. 

It  is  to  be  observed,  that  to  support  a  decree  for  a  perpetual  injunction,  the 
court  requires  that  there  should  be  nothing  like  a  doubt  in  the  case ;  snd  thit, 
in  WMtUngham  v.  Wooler,  2  Swanst  428,  n,  where  the  deibndant  had,  in  two 
numbers  of  a  periodical  publication  of  theatrical  criticism,  inserted  detsiched 
extracts,  to  the  amount  of  six  or  seven  pages,  from  a  faroe,  the  property  of 
the  plaintiff,  containing  forty  pages,  which  were  interspersed  with  criticism^ 
Sir  W.  Grant,  M.  R.,  considered  «the  question,  whether  the  defendant  had 
transgressed  the  allowed  limits  of  fair  extracts,  too  doubtfiil  to  warrant  the 
court  in  making  a  decree  for  a  perpetual  injunction,  and  dismissed  the  bill  with 
costs.     Vide  eUam,  BaOy  v.  Jhylor,  1  R.  A;  M.  73. 

It  may  be  noticed,  in  this  place,  that,  in  order  to  entitle  a  plaintiff  to  a 
decree  for  a  perpetual  injunction  at  the  hearing,  it  is  not  absolutely  neoesvy 
that  he  should  previously  have  obtained  one  upon  interlocutory  appUcation, 
and  that,  though  he  may  have  fiuled,  upon  the  answer  of  the  defendant  to 
obtain  or  support  his  ii^unction,  he  is  at  liberty  to  daim  it  at  the  hearing ; 
and  the  case  will  be  the  same  though  he  may  not  have  made  any  application 
for  an  interlocutory  injunction.  Bacon  v.  SpoUiswoode^  1  Beav.  384 ;  Bbco^  r. 
Jtmes,  4  M.  &  G.  433,  S.  0. 

But  the  not  having  moved  for  an  ii^unction  imposes  on  the  plaintiff  in  sach 
case,  the  obligation  of  making  out  a  dear  and  unexceptionable  title  at  the 
hearing,  and,  if  he  fiiils  in  that,  and  has  not  previously  obtained  an  injunction, 
he  will  not  be  allowed  to  use  the  facts  proved  in«the  cause  as  evidence  of  a 
prima  fade  case  giving  him  a  right  to  further  time,  for  the  purpose  of  enabling 
him  to  establish  more  satisfactorily  his  legal  title.  Upon  this  principle  Loid 
Langdale,  M.  R.,  acted  m  Bacon  v.  SpoUitwoode,  1  Beav.  383,  before  refeired 
to,  in  which  case  a  patentee  brought  the  cause  to  a  hearing,  without  haring 
previously  moved  for  an  injunction,  and  his  lordship  was  of  opinion  that,  on 
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not  be  decreed  upon  it.    Whatever  difficulty  there  may  be  Practice  in 

.,  ..  -L'lv-L  'jj*         r  special  injunc- 

npon  the  question,  which  has  been  considered  in  a  former  tions, 

the  evidence  then  produced,  an  injunction  would  not  have  been  granted  on  an 
interlocutorj  application,  and,  upon  that  ground,  refused  to  retain  the  bill  for 
the  purpose  of  giving  the  patentee  an  opportunity  of  establishing  his  right  at 
law,  but  dismissed  it  with  costs.  The  same  case  afterwards  came  before 
Lord  Cottenham,  upon  appeal,  (4M.  k  C.  438,)  when  his  lordship  confirmed  the 
judgment  of  the  master  of  rolls.  In  his  judgment  upon  that  occasion,  the 
lord  chancellor  observed  that,  "  generally  speaking,  a  plaintiff  who  brings 
hia  cause  to  a  hearing  is  expected  to  bring  it  on  in  such  a  state  as  will  enable 
the  court  to  adjudicate  upon  it,  and  not  in  a  state  in  which  the  only  course  open 
IS  to  suspend  any  adjudication  until  the  party  has  had  an  opportunity  of 
establishing  his  title  by  proceedings  before  another  tribunal  And  I  think 
the  court  would  take  a  very  improper  course  if  it  were  to  listen  to  a  plaintiff 
who  comes  forward  at  the  hearing  and  asks  to  have  his  title  put  in  a  train  for 
investigation  without  stating  any  satisfactory  reason  why  he  did  not  make 
the  application  at  an  earlier  stage.  When  he  comes  forward  upon  an  inter* 
locutory  motion,  the  court  puts  the  parties  in  the  way  of  having  their  legal  title 
ixfveetigated  and  ascertamed,  but,  when  a  plaintiff  has  neglected  to  avail  him. 
self  of  the  opportunity  thus  afforded,  it  becomes  a  mere  question  of  discretion 
how  far  the  court  will  assist  him  at  the  hearing,  or  whether  it  will  then  assist 
him  at  alL  If)  indeed,  any  circumstances  had  deprived  him  of  that  opportunity, 
in  the  progress  of  the  cause,  the  question  might  have  been  different ;  but,  in 
this  case,  I  have  not  heard  any  reason  suggested  why  the  plain  and  ordinary 
course  was  not  taken  by  the  plaintiffs,  of  previously  establishing  their  rights 
at  law." 

It  is  to  be  observed  that  the  principles  laid  down  in  the  above  case  wiU  not, 
of  course,  apply  to  those  cases  in  which  the  court  only  grants  injunctions  at 
the  hearing  of  the  cause,  as  in  the  case  of  bills  to  restrain  the.  setting  up  of 
outstanding  terms,  and  others  of  that  description. 

It  may  be  mentioned  here,  that  if  an  injunction  has  been  obtained  upon  an 
interlocutory  order,  and  it  is  intended  to  continue  it  at  the  hearing,  care  must 
be  taken  to  introduce  a  direction  to  that  effect  in  the  decree,  otherwise  it  will 
not  be  supported.    Seton  on  Decrees,  300. 

With  respect  to  the  cases  in  which  the  court  will  decree  perpetual  injunc- 
tions  at  the  hearing  of  the  cause  it  may  be  mentioned,  that  if  a  decree  has 
been  made  for  the  performance  of  trusts,  the  defendant  will  be  perpetually 
enjoined  from  setting  up  a  legal  estate  in  order  to  overturn  it  Askew  v. 
PouUerersf  Connp.  2  Ves,  90 ;  Buddngham  v.  Buckingham^  2  Eq.  Ca.  Ab.  527, 
So  if  a  will  is  established  against  an  heir  who  suffers  the  bill  to  be  taken  |?ro 
eonfesso  against  him,  as  that,  in  effect,  is  confessing  he  has  no  daim,  and  if  he 
permits  the  decree  or  order  by  which  he  is  excluded  to  be  made  absolute 
which  is,  in  effect,  admitting  that  if  he  had  any  claim  he  was  thereby  abandon* 
ing  it,  the  court  will  enforce  the  decree  or  order  until  it  be  duly  reversed ;  and 
it  will  grant,  for  that  purpose,  a  perpetual  injunction.  Sdby  v.  Selby^  2  Dick. 
678. 

Perpetual  injunctions  will  also  be  decreed  where  the  same  question  has  been 
frequently  litigated  in  the  same  manner,  or  where  it  is  likely  to  be  contested  in 
a  multiplicity  of  suits.  This  is  the  foundation  for  a  bill  of  peace  whore  it  is 
necessary  to  quiet  the  rights  after  repeated  ejectments :  for  such  a  proceeding, 
unless  prevented,  would  become  oppressive  to  the  opposite  party,  (Leighton  v. 
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Practice  in  page,(a)  fifl  to  the  right  to  an  account  where  there  ba  lea 
Sons.  "^'^"^  no  inj  unction  prayed,  there  is  none  to  the  converse  of  tk 
proposition.  Lord  Eldon,  in  the  case  of  The  Universe  (y' 
Oxford  and  Oambridge  v.  Btchard9on,{b)  where  this  questioD 
was  agitated,  suggested  several  cases  clearly  iUustratiTe  d 
this  doctrine ;  where,  either  from  difficulties  arising  from  the 
complex  nature  of  the  title  of  several  plaintiflfe  iuter^ 
in  the  same  account,  or  from  the  trifling  value  of  the  injuir 
actually  committed,  or  from  the  circumstance  that  the  evil 
sought  to  be  restrained  has  as  yet  only  been  threatened  by 
the  defendant,  and  not  commenced,  an  account  could  not 
be  taken,  though  the  plaintiff  would  clearly  be  entitled  to 
an  injunction.  It  will  be  observed  also,  that  many  of  the 
cases  which  have  been  considered  in  the  preceding  chapter, 
r*Qftfti  where  injunctions  have  been  granted,  are  of  such  a  natuie, 

^        ^         that  an  account  could  not  be  given  in  respect  of  them. 
Court  win  not,      It  seems  to  be  established  that  the  court  will  not.  upon 
dS^t^  ^    motion,  direct  the  defendant  to  perform  an  act.    *There  is 
to  be  done,      indeed  a  passage  in  one  of  the  MS.  reports  of  the  case  of 
Warden  v.  HUers,  which  has  been  before  alluded  to,{c)&am 

(a)  AntSf  p.  244,  et  seq. 
(6)  6  Ves.  701,  706,  706. 
(c)  Ante,  p.  238. 

Leighion,  1  P.  Wm.  671 ;  1  Str.  404;  4  Bro.  P.  C.  378;  Dewmher  v.  J««w 
ham,^  Sch.  ft  Let  211 ;  Earl  of  BaOh  v.  Shenoin,  10  Mod.  1 ;  4Bra  P.  C 
373,)  or,  where  there  is  one  general  right  to  be  established  against  a  great 
number  of  persons,  as  the  right  of  a  parson  against  his  pariabioners  for  tithes, 
or  the  right  of  parishioners  against  a  parson  ibr  his  modns«  or  the  rights  of  > 
lord  of  the  manor  against  his  tenants  for  encroachments,  or  the  right  of  tbe 
tenants  against  the  lord  for  disturbance;  for,  as  the  difficulties  would  be  in- 
superable if  eadi  of  the  parties  should  attempt  to  determine  their  psrtiailv 
rights  by  separate  and  distinct  actions,  the  court  will  put  the  whole  in  pewB 
by  a  perpetual  ii^unction.  Lord  Ibnham  y.  Harberi,  2  Atk.  483 ;  2to^ 
of  York  T.  PQkington^  1  Atk.  282 ;  Oonyera  ▼.  Lord  Ahergavenny,  ib.  286. 

It  is  to  be  obserred  that  an  injunction  is  never  made  perpetual  but  upon  the 
hearing  of  the  cause;  (For.  Rom.  194^)  when,  however,  it  is  once  madepei^ 
petual,  it  seems  to  be  so  fiur  final,  as  to  remain  in  force  notwithstanding  ^ 
death  of  the  party;  for,  if  it  were  necessaiy  to  revive  upon  every  abatement^ 
that  would  be,  m  effect,  a  perpetual  suit  Aakew  v.  Ibumaend,  2  Die.  411, 
dted  3  Ves.  197,  mtb  nonk  Ascongh  v.  Ibwnahend,  With  r^ard  to  i^^"*^ 
tions  which  are  not  perpetual  or  have  not  been  made  so  by  decree,  tbey,  ^ 
continue  in  force  notwithstanding  the  suit  has  abated,  and  the  ordinary  oaonfi 
in  such  cases,  for  the  party  enjoined,  if  he  wishes  to  get  rid  of  the  ii^nxKiion, 
is  to  move  that  the  plaintiff,  or  his  personal  representative,  may  revive  within 
a  given  time,  or  else  that  the  ix^unction  may  be  dissolved.  Jone$  v.  JfiMf* 
and  Titmer  v.  Ook,  cited  in  Chowick  v.  JHtmes,  3  Beav.  290. 
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whence  it  may  be  inferred  to  iiave  been  Lord  Hardwicke's  Practice  in 
opinion  that  the  court  might,  upon  motion,  order  the  defend-  ^^  ^aj^o- 
ant  to  pull  down  a  building  which  was  clearly  a  nuisance 
to  the  plaintiflF.  And  there  is  an  early  case  in  Tothill  of  an 
order  to  show  cause  why  a  defendant,  who  had  ploughed 
Tip  ancient  pasture-land,  should  not  lay  it  down  in  grass.(a) 
The  contrary  doctrine  is,  however,  firmly  decided.  In  the 
case  of  Byder  v.  JBeniham,{b)  Lord  Hardwicke,  upon  a  mo- 
tion for  an  order  to  pull  down  certain  blinds,  observed,  that 
he  never  knew  an  order  to  pull  down  anything  on  motion. 
Lord  Thurlow,  in  a  subsequent  case,  upon  a  motion  to  re- 
strain a  party  from  digging  a  ditch,  and  to  compel  him  to 
put  everything  in  the  same  state  in  which  it  was  before,  by 
filling  up  so  much  as  he  had  already  dug,  refused  the  latter 
part  of  the  motion.(c)  So,  in  a  subsequent  case,  Lord  Eldon 
refused  an  order  specifically  to  repair  the  banks  of  a  canal, 
stop-gates,  and  other  works.(d)[l] 

(a)  JHoUs  V.  MiUer,  Toth.  144. 
(&)  1  Vea.  543. 

(c)  Anon.  1  Vee.  jun.  140. 

(d)  Lcme  v.  Newdigatef  10  Ves.  192. 

[1]  Mr.  Druiy  (Drewry  on  Injunc  p.  260,  ef  Mg.)  reviews  the  authoritiea  on 
this  subject  as  follows:  "  It  seems  setUed  that  equity  has  not  Jurisdiction  to 
oompel  on  motion  the  perfonnance  of  a  substantive  act»  such,  for  instance,  as 
the  removal  of  a  work  already  executed,  even  although  it  may  have  been 
executed  in  contravention  of  an  express  agreement  But  in  a  certain  dasa 
of  cases,  all  the  results  which  would  be  obtained  by  the  Jurisdiction  to  order 
a  substantive  act  to  be  done,  may  be  obtained  on  a  motion  for  an  injunction, 
by  framing  the  order  in  an  indirect  form.  ThoS)  although  if  A«  had  built  a 
work  which,  in  equity  and  good  oonscienoe  he  ought  not  to  have  built,  the 
court  win  not  actually  order  him  to  pull  it  down,  it  will  restrain  him  from 
allowing  it  to  remain  in  its  existing  state ;  or,  if  it  be  oonneoted  with  the 
execution  of  any  collateral  work,  will  restrain  him  from  continuing  such 
collateral  work,  until  he  has  removed  the  principal  one;  The  effect  is,  of 
course,  that  he  is  compelled  as  effectually  to  remove  it  as  if  he  were  specifically 
ordered  to  do  so. 

"This  practice  was  first  resorted  to  in  Bohvnson  v.  Lord  Byrorij  (1  Bro,  0.  C. 
App.  688,)  and  Lane  v.  NewdigaU^  (10  Yes.  192,)  and  has  been  dnoe  followed 
iu  several  other  cases.  Robinson  v.  Lord  Byron  was  not  a  case  of  contract. 
In  that  case  the  plaintiff  had  a  mill,  the  stream  for  supplying  which  supplied 
the  defendant's  ponds ;  and  it  was  alleged  by  the  plaintiff  that  the  defendant 
had  at  one  time  entirely  stopped  the  water,  and  at  another  let  in  such  large 
quantities  as  to  endanger  the  mill  The  court  said  that  it  could  not  enjoin 
what  had  been  used  for  twenty  years  past,  but  if  it  was  so  ezgoyed  as  to  do 
mischief,  the  court  would  interfere ;  and  an  order  was  made  to  restrain  the 
defendant  from  using  dams,  weira,  shuttles,  floodgates,  and  other  erections^ 
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Practice  In  But  tliougli  the  court  will  not  directly,  and  in  terms  com- 

t!^   *        '  P^l  ^^^  performance  of  an  act  upon  motion,  yet  there  are 

otherwiae  than  as  he  had  used  them  before  a  particular  time,  80  as  to  prereDt 
the  water  flowing  to  the  mill  in  such  regular  quantities  as  it  had  ordinariJj 
done  before  that  date.  The  defendant  was,  therefore,  in  effect,  compiled  to 
remove  such  dams,  weirs,  Ac,  as  he  bad  constructed,  if  they  impeded  the 
flowing  of  the  water  in  the  manner  prescribed  bj  the  order. 

"In  Lcme  v.  Newdigaie,  (10  Yes.  192,)  the  plaintiff  was  assignee  of  a  lease 
granted  by  the  defendant  for  the  purpose  of  erecting  mills,  and  the  defendaot 
was,  by  the  covenants,  bound  to  supply  water  from  canals  and  reservoire  oa 
his  own  estate  to  work  the  plaintiff's  mills;  reserving  to  the  defendant  the 
right  of  using  water  for  works  of  his  own.  The  bill  prayed  generally  that  tiie 
defendant  might  be  decreed  to  use  and  manage  the  waters  of  the  canals  so  as 
not  to  injure  the  plaintiff  in  the  occupation  of  his  manulactory.  But  the  point 
on  which  the  difficulty  arose  was  the  prayer  that  the  defendant  might  be 
decreed  to  restore  a  certain  cut,  and  a  certain  stop-gate,  and  to  restore  the 
banks  of  the  canal  to  a  given  height,  and  to  repair  certain  works  which  were 
in  existence  at  the  granting  of  the  lease,  and  to  remove  certain  locks  made 
since  the  granting  of  the  lease ;  Lord  Eldon  doubted  whether  he  could  decree 
or  order  repairs  to  be  done,  or  a  work  to  be  restored ;  but  ultimately  made 
an  order  by  which  the  defendant  was  restrained  from  impeding  the  enjoyment 
of  the  plaintiff  by  keeping  the  works  out  of  repair,  and  (torn  preventing  soch 
his  eiyoyment  by  the  use  of  any  locks  erected  by  the  defendant,  or  by  con- 
tinuing the  removal  of  a  particular  stopgato. 

"  Tlie  principle  of  Lane  v.  Newdigate  was  adopted  in  Jiankin  v.  5iBW»f>n, 
(4  Sim.  13,)  where  the  commissioners  of  woods  and  forests  had,  under  the 
7  Geo.  4,  c.  77,  entered  into  an  agreement  with  a  dub  for  granting  to  them  a 
lease  of  part  of  the  site  of  Carlton-house  to  build  thereon  a  club-honse;  and 
it  was  part  of  the  agreement  that  a  part  of  the  said  site  adjoinmg  to  the  part 
to  be  let,  should  be  laid  out  as  an  ornamental  garden,  and  no  buildings  erected 
thereon.  The  club  built  under  this  ag^reement  a  dub-house,  and  then  the 
oommissioners  permitted  the  defendants  Huskisson  and  Lawiy  to  commenoe 
building  stables  on  a  plot  of  ground  agreed  to  be  laid  out  as  an  oroameotal 
garden.  Sir  L.  ShadweU  restramed  the  prosecution  of  such  buildings,  or  the 
erection  of  any  others,  and  indurectly  compelled  the  removal  of  the  building 
already  commenced,  by  making  an  order  restraining  the  defendants  from 
permitting  such  part  of  the  said  building  as  had  been  already  erected  on  the 
part  of  the  site  agreed  to  be  laid  out  as  an  ornamental  gasrden  from  remaining 
thereon  until  further  order.  Again,  in  a  very  late  case,  (Spencer  v.  Xob*" 
and  Birmingliam  Railway  Company y  8  Sim.  193,)  the  same  point  occurred.  In 
that  case,  a  railway  company,  in  case  it  should  require,  in  the  prosecution  of 
its  works,  to  cut  through,  or  otherwise  render  impassable,  or  inconvenient, 
any  road,  was  bound,  before  any  road  '  should  be  so  cut  through,  raised,  sunk, 
taken  or  injured  as  aforesaid,  to  cause  another  good  and  sufficient  road,  as  tl»e 
case  might  requupe,  to  be  set  out  and  made  instead  thereof,  as  convenient  for 
passengers  and  carriages  as  the  road  to  be  cut  through,  sunk,  taken  or  injured 
as  aforesaid,  or  as  near  thereto  as  might  be.' 

"  The  railway  company,  in  the  prosecution  of  its  operations,  cut  through  a 
particular  street,  so  as  entirely  to  prevent  the  passage  of  carriages  and  hoises 
through  it,  without  previously  making  instead  thereof  any  other  convenient 
road;  whereby  the  plaintiff,  a  livery  stable  keeper  and  eoachmaster,  iv^ 
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many  cases  in  wliich  the  eflFect  may  be  indirectly  obtained  Practice  in 
by  an  order  merely  restrictive.    Thus  in'  the  case  of  Bobin-  J^g    ^°J^°^ 

compelled  to  take  his  oarriages  and  horeea  round  some  distance  through  a  very 
difficult  and  dangerous  road,  and  had,  in  consequence,  lost  nearly  the  whole 
of  his  business.  The  prayer  of  the  bill  was,  among  other  things,  that  the 
company  might  be  decreed  to  make  and  set  out  a  proper  road  or  communica- 
cation  for  horses  and  carriages,  and  passengers  along  the  street  in  question, 
so  as  that  convenient  access  through  it  for  horses,  carriages  and  passengers, 
might  be  made;  and  that,  in  the  meantime,  the  company,  their  servants  and 
agents,  might  be  restrained  fh>m  cutting  through  or  injuring,  or  from  continu- 
ing to  cut  through,  stop  up  and  injure  the  horse  and  carriage  road*  leading 
through  the  street  to  the  public  road. 

"  The  defendants  demurred  generally  to  the  bill,  and  one  of  the  grounds  on 
which  the  demurrer  was  argued  was,  that  the  court  had  no  jurisdiction  to 
compel  parties  to  take  active  measures.  On  this  point,  the  court  said,  '  The 
power  of  the  court  to  grant  that  species  of  injunction  which  Lord  Eldon 
granted,  namely,  restraining  a  party  firom  allowing  a  thing  to  continue,  and 
which  has  the  effect  of  making  him  take  some  active  measures,  has  been 
since  recognized  and  acted  upon ;  and  I  do  not  see  why,  if  that  species  of 
negative  injunction  has  been  adopted,  it  should  not  be  adopted  here,  so  as  to 
prevent  the  parties  lix>m  continuing  the  excavation  in  its  present  state,  and 
from  making  the  excavation  greater.  The  injunction  asked  for  so  far,  as  it 
restrains  the  defendants  fh>m  widening  the  excavation,  is  quite  of  the 
common  sort,  but  so  far  as  it  seeks  to  prevent  its  continuance  it  is  of  a  negative 
kind;  but  it  has  been  adopted  by  Lord  Eldon."  His  honor  accordingly  over- 
ruled the  demurrer,  and  afterwards  granted  an  injunction. 

"  Although,  however,  this  jurisdiction  may  be  considered  now  too  firmly 
settled  by  authority  to  be  shaken,  it  has  not  met  with  unqualified  approbation. 
In  Slakemare  v.  The  Glamorganehire  Canal  Company,  (1  My.  k  K.  154)  Lord 
Brougham  appears  with  reluctance  to  have  admitted  the  existence  of  the 
jurisdiction,  while  he  refused  to  exercise  it,  chiefly  on  the  principle  laid  down 
by  Lord  Eldon  in  AUomey-generai  v.  Cleaver,  (18  Yes.  211,)  with  reference  to 
the   great  extent  of  mischief  that  might    be  caused  by   compelling   the 
defendants  either  to  suspend  their  navigation  altogether,  or  to  restore  their 
works,  if  that  were  practicable,  to  the  state  and  condition  in  which  they  were 
many  years  before.    In  the  case  before  Lord  Brougham,  the  injunction  prayed 
was  among  other  things  to  restrain  the  canal  company  from  '  continuing'  a 
certain  communication  and  basin  of  greater  depth  than  they  were  in  the  year 
1798,  and  fVt>m  '  allowing  the  bottom  and  sides  of  the  canal  to  remain  not 
sufficiently  puddled  and  secured,'  and  fvoia  *■  continuing  to  leave'  certain  other 
works  '  out  of  repair,'  &a     This  would  have  been  an  order  plainly  framed  on 
the  principle  of  Z«an«  v.  NewcUgate,  to  compel  the  parties  to  do  certain  substan- 
tive acts,  such  as  diminishing  the  size  of  the  basin,  repairing  the  works,  or 
puddling  the  bottom  and  sides  of  the  canals,  under  the  pretence  of  restrsuning 
them  from  allowing  such  works  to  remain  in  a  state  in  which  tliose  things 
were  undone ;  and  as  to  so  much  of  the  order,  the  lord  chancellor  refused  to 
exercise  the  jurisdiction  of  the  court,  saying,  'the  leading  principle  on  which 
I  proceed  in  dealing  with  this  application,  the  principle  which  as  I  humbly  con- 
ceive ought  generally  speaking  to  be  the  guide  of  the  court,  and  to  limit  its  dis- 
cretion in  granting  injunctions,  at  least  where  no  very  special  circumstances 
occur,  is  that  only  such  a  restraint  shall  be  imposed  as  may  suffice  to  stop  the 
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Practice  in      son  V.  Lord  Byron^  the  effect  was  obtained  by  the  order  re- 
t^sT  "^^^  strainiiig  the  defendant  from  preventing  the  water  from  flow- 
ing in  such  regular  quantities  as  it  had  *ordinarily  done  be- 
[*889]  fore  the  day  on  which  the  alleged  nuisance  commenoed.(a) 

In  Lane  v.  Newdigaie^  a  similar  effect  was  obtained  by  an 
order  restraining  the  defendant  from  impeding  the  plaintiff 
from  navigating,  using  and  enjoying,  by  continuing  to  keep 
the  canals,  banks  or  works  out  of  repair,  by  diverting  the 
water,  or  preventing  it,  by  the  use  of  locks,  from  remaining 
in  the  canals,  or  by  continuing  the  removal  of  a  stop-gate. 

(o)  1  Bro.  C.  0.  188. 

miachief  oomplainod  of;  and  where  it  is  to  staj  further  injury,  to  keep  things 
as  they  are  for  the  present*  See  1  My.  ft  K.  164.  So  m  MOUgan  ▼.  JfOcfteU, 
bis  lordship  refUsed  to  make  an  order  to  restrain  certain  trustees  of  a 
Presbyterian  church  from  preventing  any  person,  being  a  licentiate  or  minisr 
ter  of  the  Scotch  church,  from  officiating  or  oonductlng  public  worship  there. 
As  to  that  his  lordship  said,  '  he  should  not  extend  the  power  whidi  this 
court,  in  cases  of  a  peculiar  nature^  has  sometimes  exercised,  of  ordering  a 
thing  to  be  done  under  the  form  of  restraining  parties  from  preyenting  it' 

"  Lastly,  in  a  veiy  late  case,  {AUomey-general  v.  Manchester  and  lAeds  BaOr 
way^  1  Bail  Oas.  436, 451.)  where  a  railway  company  had  partly  constructed  a 
viaduct  over  a  public  street,  which  the  plaintiff  alleged  was  not  according  to 
the  act  of  parliament,  and  an  injunction  was  asked,  not  only  to  restrain  the 
company  from  proceeding  with  the  building,  but  to  restrain  them  from  suffer-, 
ing  that  which  was  aJready  constructed  to  contmne.  Lord  Gottenham  said, 
that  undoubtedly  it  would  be  an  extraordinary  interposition  of  the  court  U> 
order  an  erection  of  that  nature  to  be  removed,  and  on  the  ground  that  the 
plaintiff  had  to  a  considerable  extent  acquiesced  in  the  progress  of  the  work, 
held  that  there  was  no  case  made  for  such  extraordinaiy  interpodtion;  al- 
though, from  the  order  made  by  his  lordship,  it  is  dear  that  he  thought  the 
same  circumstances  afforded  ground  for  an  injunction  to  restrain  further  pro- 
ceedings with  the  building.  His  lordship  does  not  however  seem  to  have 
disputed  the  existence  of  the  jurisdiction. 

"  On  the  whole  I  submit  to  the  learned  reader  that  as  regards  the.doctrine 
under  discussion,  the  authorities  establish  two  points :  1.  That  the  court  baa 
jurisdiction  to  compel  the  defendant,  by  means  of  an  injunction  spedally 
worded,  to  do  a  substantive  act,  such  as  removing  buildings  already  erected  or 
the  like.    But 

"  That  the  court  will  not  at  the  present  day  carry  tiie  jurisdiction  farther  than 
it  has  already  been  carried,  and  will  rather  be  astute  to  find  reasons  for  re- 
fhsing  than  for  consenting  to  exercise  it 

"Before  concludiog  this  part  of  the  subject  it  may  be  observed,  that  the 
court  asserts  no  jurisdiction,  even  by  a  circuitous  mode,  to  compel  a  party  to 
cany  on  a  business,  though  it  may  under  circumstances  have  jurisdiction  to 
prevent  him  from  dealing  with  his  property  so  as  to  preclude  himself  from 
carrying  on  a  business,  and  thereby  from  fulfilling  his  covenants  as  a  lessee 
The  court  will,  therefore,  under  drcumstanoes,  restrain  a  sale  by  the  lessee  of 
an  hin,  of  his  fixtures  and  furniture ;  but  will  not*  restrain  him  from  disoon- 
tmuing  to  keep  the  house  open  9B  an  inn.    Hooper  v.  Broderiek,  9  Ll  Jou.  321.'' 
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^CHAPTER  XVI. 

'injunctions   TO   RESTRAIN   VEXATIOUS   LITIGATION. 

The  practice  of  granting  injunctions  to  qniet  tlie  posses-  Injunctions  to 
sion  before  the  hearing,  was  once  extremely  common.   Hud-  gion^^^^^^ 
son  relates,  that  in  ancient  times  the  star  chamber  began  hearing, 
every  case  with  an  injunction  to  settle  the  possession  in 
peace,  till  the  cause  was  determined ;   of  which,  he  says, 
there  were  not  fewer  than  a  thousand  precedents.(a)    The 
earlier  books  of  chancery  practice  are  also  full  of  preceden^ 
in  which  this  course  was  adopted  ;(6)  and  an  expression  was 
made,  for  the  regulation  of  the  practice  upon  this  head,  by 
one  of  Lord  Bacon's  ordinances.(c) 

The  object  of  this  species  of  motion,  was  to  restrain  the  ^  ^^  *^^ 
party  against  whom  the  application  was  made,  from  taking  *^ 
forcible  possession  of  the  premises  pending  the  litigation. 
This  injunction  used  only  to  be  granted  to  quiet  possession 
of  coporeal  hereditaments :   an  application  to  extend  it  to 
the  profits  of  an  office  has  been  refused.(d) 

*To  obtain  this  order,  it  was  required,,  by  analogy  to  Ihe  [*391] 

statutes  of  forcible  entry,  that  the  party  applying  should 
have  had  peaceable  possession  of  the  premises  by  the  space 
of  three  years  before  the  filing  of  the  bill,  of  which  the 
court  required  to  be  satisfied  upon  oath.  The  party  was 
also  required  to  swear  that  his  interest  was  not  determined 
by  forfeiture,  eurrender  or  other  lawful  means ;  and  accord- 
ing  to  the  practice  prior  to  the  time  of  Lord  Bacon,  a  bond 
was  required  to  be  entered  into  by  the  party,  to  the  amount 
of  £10  as  a  security  that  the  information  ao  given  was 
true.(e) 

This  species  of  relief  appears  to  have  been  granted  indis-  Granted  either 

to  plaintiff  or 

(a)  Treirt.  on  the  Star  Chamber,  2  Coll.  Jnrid.  196.  defendant 

(b)  Pubtertoft  y.  JPuikmiofif  Carj,  52.  SapooU  y.  Ifoffportf  ib.  66.  Barrison 
y.  Cholmeiy,  ib.  "72.  £ouU  y.  Bhmt,  ib.  Lord  BaUimore  y.  BeynOlj  Toth.  116. 
Bddhay  y.  Fottendm,  lb.  147.  StcMoner^  Company  y.  SmcooSf  ib.  Lad^f 
F&iMt^  €086^  1  Yem.  166.  Lord  Fahnotiffi  y.  IwiMy  Mose.  89.  Foster  y.  Satd^ 
ib.    Fikwood  y.  Faknetj  ib.  1*71.    Baker  y.  BogerSy  SeL  Oa.  Cb.  74. 

(e)  Beames'  Orderly  16. 

(d)  Anon,  3  Ch.  Bep.  12.     Pwefoy  y.  JoMgy  ib.  39. 

(e)  170  Harg.  MSS.  228,  where  a  number  of  early  precedents  of  this  species 
of  writ  are  oollected. 


391  INJUNCTIONS  TO  RESTRAIN 

liyunctiona  to  criminately,  either  to  a  plaintiff  or  a  defendant.(a)  In  one 
Son b«fiwthe  ^^^®®  where  the  defendant  was  in  possession  at  the  time  the 
hearing.  hill  was  filed,  and  the  plaintiff  had  entered  upon  him,  the 

defendant  obtained  an  order  that  either  he  might  have  an 
injunction  for  possession,  or  that  the  plaintiff  should  show 
cause  why  his  bill  should  not  be  dismissed.(^)  In  another 
case,  a  bill  was  actually  dismissed,  because  the  plaintiff  had 
entered  into  the  lands,  while  his  suit  was  depending,  and 
FalleDintodis-  thereby  made  himself  his  own  judge.(c) 
nae  i.i  Eng-  This  practice  has  lately  fallen  entirely  into  disuse,  at  least 

in  England :  the  last  instance  of  a  determination  upon  it,  is 
in  the  case  of  Hughes  v.  Morden  Oollegey{d)  where  Lord  Hard- 
wicke  granted  injunction  upon  the  application  of  the  plain- 
[*S92]  tiff  (who  *was  a  lessee  of  the  trustees  of  the  college)  to  re- 

strain the  commissioners  of  the  turnpike,  (to  whom  the  trust- 
tees  had  granted  leave  to  dig  gravel)  from  forcibly  entering 
the  plaintiff's  garden  and  digging  gravel  in  it[l] 
quie?TO«BM^       ^^^'^  ^^  this  nature  are  said  to  be  still  in  use  in  Irelaiii(e) 
ion  before  the   The  following  history  of  the  practice  upon  them,  is  given 
nwnm j5e£nd  i^  ^  ^^^  to  the  last  edition  of  Brown's  Parliamentary 
Cases.(/)    After  noticing  the  provisions  of  the  statutes  of 
forcible  entry,  which  have  been  introduced  into  that  country, 
it  is  stated  that  instead  of  resorting  to  a  justice  of  the  peace, 
or  preferring  an  indictment,  in  order  to  repel  the  intruder, 
and  to  get  restitution  of  possession,  the  practice  has  usually 
obtained,  of  resorting  to  the  jurisdiction  of  courts  of  equity, 

(a)  Eawkea  y.  Chcmynorif  Cazy,  51.    JDowche  v.  Perrotf  ib.  6S. 
lb)  Eia  V.  Ptniman,  Caiy,  140. 

(c)  IQm  y.  Morris^  Praa  in  Chancerj  Unfolded,  27. 

(d)  1  Yes.  188. 

(0)  Gw)de9on  y.  OaUodxn^  1  Dick.  455. 
(/)  Ed.  TomL  yol.  2,  p.  28. 


[1]  His  lordship  treated  it  as  a  case  of  trespass,  and  ezpresslj  said,  that  in- 
deed there  was  a  remedy  at  law,  but  that  would  be  only  for  the  w^rong  done, 
and  not  equal  to  the  remedy  in  equity. 

It  is  unneoessary  to  pursue  this  subject  any  farther,  as  it  is  extremely  im- 
probable that  the  practice  of  granting  injunctions  to  quiet  possession,  on  the 
equity  of  haying  been  in  possession  for  three  years,  should  be  reyiyed,  so  long 
as  the  court  continues  to  exercise  the  jurisdiction  of  granting  injunctions 
against  trespass  in  the  nature  of  waste.  It  is  indeed  highly  probable  that  the 
adoption  of  the  latter  practice  was  the  cause  of  the  suspension  of  the  former ; 
for,  independently  of  the  circumstance  that  the  relief  against  trespass  in  the  na- 
ture of  waste  answers  all  the  purposes  of  the  injunction  to  quiet  possession,  it 
may  be  obsenred  that  the  establishment  of  the  former  practice  is  about  ooeyal 
with  the  cessation  of  the  latter. 
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by  exhibiting  what  is  termed  a  possessory  bill ;  (a  measure  ii^'mctionB  to 
peculiar  to  that  country  Xa)  which  alleges  a  peaceable  tri-  gion  beibre  the 
ennial  possession  in  the  person  so  dispossessed,  or  in  his  an-  Clearing, 
cestors,  or  in  those  whose  estate  he  hath ;  also  a  force  com- 
mitted and  the  title  still  in  being,  and  neither  prays  process 
to  answer,  nor  any  relief,  but  an  injunction  only  to  restore 
and  quiet  the  possession ;  and  on  certificate  of  the  bill  being 
filed^  and  on  af&davit  of  the  possession  and  ouster,  the  in- 
junction issues  of  course  to  the  defendant,  (6)  who  is  made  to 
answer  upon  personal  interrogatories,  as  in  the  case  of  a 
contempt,  he  is  attached  until  payment  of  the  *costs ;  and  [*398] 

when  the  cause  comes  to  a  hearing,  an  injunction  issues  to 
the  sheriff  to  establish  the  possession,  till  eviction  by  due 
course  of  law.  But  as  this  hearing  determines  the  possession 
only,  and  that  in  a  summary  way,  till  eviction  by  due  course 
of  law,  the  right  is  considered  as  a  matter  collateral  and  ex- 
trinsic, and  is  neither  entered  into  nor  prejudiced,  but  re- 
served for  more  solemn  decision  in  a  proper  suit  to  be  insti- 
tuted for  that  purpose. 

There  are  two  precedents  of  appeals  from  Ireland  (neither  Effect  o?  and 
of  them  of  a  very  ancient  date)  in  which  the  subject  came   ^^        ^^ 
under  the  consideration  of  the  house  of  lords.(c) 

An  injunction  of  this  nature  does  not  prevent  the  defend- 
ant from  suing  at  law,  making  a  lease,  or  taking  a  distress ; 
and  it  may  be  dissolved  if  the  plaintiff  delays  his  suit.(d) 


That  which  is  commonly  called  a  bill  of  interpleader,  is  D^imtioxi  of 
defined  by  the  practical  register  to  be  a  bill  exhibited  by  a  i^*«T>i«»der. 
third  person,  who  not  knowing  to  whom  he  ought  of  right 
to  render  a  debt  or  duty,  or  pay  his  rent,  fears  he  may  be 
hurt  by  some  of  the  claimants,  and  therefore  prays  that  they 
may  interplead,  so  that  the  court  may  judge  to  whom  the 
thing  belongs,  and  he  be  thereby  rendered  safe  on  *the  pay-  r*894] 

ment.(e)[l]     And  this  he  may  do  whether  suits  be  actually 

(a)  This,  we  aoe,  is  an  error. 

(b)  The  practice  is  stated  to  have  been  the  same  in  England,  and  an  ii^anc- 
tion  has  even  been  granted  before  service  of  the  subpoena  to  answer.  iWce 
V.  Penrose,  Bnnb.  110. 

(c)  Vermm  v.  Oiiy  of  Dublin,  in  1733.  4  Bro.  P.  C.  Ed.  TomL  398.  Edge- 
worth  V.  JEdgemrth,  in  1766,  2  ib.  27. 

(d)  14  Vin.  Ab,  233,  citmg  P.  R.  0.  216,  Curs.  Can.  641. 

(e)  Lord  C.  B.  Gilbert,  in  his  Forum  Bomanum,  (p.  47.)  has  compared  our 

[1]  Bee  N.  Y.  Code  of  1861,  sec.  122. 
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Interpleader,    standing  in  the  situation  of  stakehoIderSf  as  aactioneeis, 

terpleader,  followSi  to  some  extent,  the  analogies  of  the  law.  It  to  property 
applied  to  cases,  where  two  or  more  persons  severaUj  claim  the  same  thing 
nnder  different  titles,  or  in  separate  interests,  from  another  person,  who^  not 
claiming  anj  title  or  interest  therein  himself  and  not  knowing  to  which  of  the 
daimants  he  ought  of  ri^t  to  render  the  debt  or  duty  claimed,  or  to  deliver 
•  the  property  in  his  custody,  is  either  molested  by  an  action  or  actions  brought 

against  him,  or  fears,  that  he  may  suffer  injury  from  the  conflicting  claims  of 
the  parties.  He  therefore  applies  to  a  court  of  equity  to  protect  him,  not  only 
from  being  compelled  to  pay  or  deliver  the  thing  claimed,  to  both  the  com- 
plainants, but  also  from  the  vexation  attending  upon  the  suits,  which  are^  or 
possibly  may  be  instituted  against  him. 

"  The  true  origin  of  the  Jurisdiction  is,  that  there  either  is  no  remedy  at  all 
at  law,  or  the  legal  remedy  is  inadequate  in  the  given  case.  If  an  interptead 
er  at  law  will  He  in  the  case,  and  it  would  be  effectual  for  the  protectkm  of 
the  party,  then  the  Jurisdiction  in  equity  fiuls.  So,  if  the  party  himself^  seek- 
ing the  aid  of  the  court  by  bill  of  interpleader,  claims  an  interest  in  the  sulyect- 
matter,  as  well  as  the  other  parties,  there  is  no  foundation  for  the  exercise  of 
the  Jurisdiction ;  for,  in  such  a  case,  he  has  other  appropriate  remedtea.  And, 
besides,  a  bill  of  interpleader  always  supposes,  that  the  plaintiff  is  the  mere 
holder  of  a  stake,  which  is  equally  contested  by  the  other  parties,  and  as  to 
which  the  plaintiff  stands  wholly  indifferent  between  them ;  so  that^  when 
their  respective  rights  are  settled,  nothing  flurther  remains  in  controversy.  But 
that  can  never  be  truly  said  to  be  the  case,  when  the  plaintiff  asserts  a  persoD- 
al  right  or  claim,  which  remains  to  be  settled  between  him  and  the  other  par- 
ties ;  or  the  plaintiff  seeks  relief  in  the  premises  against  either  of  them.  The 
true  ground,  upon  which  the  plaintiff  comes  into  equity,  is,  that,  claiming  no 
right  in  the  subject-matter  himself,  he  is,  or  may  be,  vexed  by  having  two  le- 
gal processes,  m  the  names  of  different  persons,  going  on  agmnst  him  at  the 
same  time.  He  comes,  therefore,  into  court  upon  th»  most  obvious  equity,  to 
insist,  that  tliose  persons,  claiming  that  to  which  he  makes  no  daim,  abould 
settle  that  contest  among  themselves,  and  not  with  him,  or  at  his  expense  and 
hazard.  Langston  v.  Boykhrif  2  Yes.  jr.  109 ;  Atkinson  v.  Jfon^  1  Ooweo, 
"703.  If  their  respective  titles  are  doubtfUl,  there  is  so  much  the  more  reason, 
why  he  should  not  be  harassed  by  suits  to  ascertain  and  fix  them ;  and,  un- 
less under  such  circumstances,  courts  of  equity  afford  him  protection,  he  wiB, 
in  almost  every  event,  be  a  sufferer,  however  innocent  and  honorable  his  own 
conduct  may  have  been." 

It  is  hardly  neoessaiy,  perhaps,  to  observe  that  the  modes  of  proceeding 
and  the  remedies  at  law  being  for  the  most  part  simple  and  direct,  and  there- 
fore applied  between  the  parties  without  regard  to  the  interests  of  others,  it 
must  often  happen  that  justice  cannot  be  administered  at  law  between  all  who 
are  actually  concerned,  without  an  inconvenient  circuity  of  actions  This  court 
liowever,  has  the  means  of  biinging  all  the  parties  before  it,  and  of  investiga- 
ting their  relative  daims.  In  affording  its  relief  upon  a  bill  of  interpleader, 
where  the  daims  are  of  a  legal  nature,  this  court  not  only  acknowledges,  but 
acts  upon  the  foundation  of  the  legal  right,  and  gives  to  the  parties  that  mea- 
sure of  justice  which  they  ought  severally  to  attain,  if  by  circuit  of  actions 
they  were  to  proceed  at  law.  The  instances  in  which  such  a  bill  is  filed  arise^ 
where  a  person  owes  a  debt  or  duty,  but  flx>m  peculiar  droumstances  is  unable 
to  decide  to  whom  he  ought  to  pay  the  same.    2  Yes.  jun.  3X0 ;  and  see  John- 
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agents,  factors,  &c.(a)     Where  a  house  which  had  been  inteipieader. 

(a)  Aldridg^  y.  Mesner^  6  Yes.  418.  Sutton  ▼.  Earl  of  Scarlxjroughf  dt.  9 
ye&  73.  Mcartmiw  v.  SelmiUh^  Coop.  345.  2  V.  &  B.  407.  Fairbrother  y. 
Frattent,  1  Daniel  64.  Fairbrother  y.  .M^^  ib.  68.  n.  Vide  also,  Earl  of  Car- 
lisle  y.  Andrews,  2  Freem.  148.     ShotbdU  y.  Biscow,  2  Eq.  Ab.  173. 

^ ~- • • —  -  ■!  1.  ■■■J_a     _l L 1_^L__.». -  _-  I  --  _-L_1- 

son  y.  ASdusoni  3  Anstr.  798 ;  and  Wodaston  y.  Wrighif  3  Anstr.  801.    In 
soch  a  case  to  preyemt  the  probable  injustice  which  would  result  from  a  trial 
between  one  only  of  the  parties  and  himself,  and  the  yexation  which  would 
manifefltly  attend  the  prosecution  of  actions  by  all  the  claimants,  this  court  will, 
upon  a  bill  filed  by  the  defendant  at  law,  compel  them  to  discuss  the  merits 
of  their  respeetiye  claims,  or  as  it  is  termed,  to  interplead.   2  Ves.  jun.  109,  310. 
In  the  meantime,  if  the  subject  of  the  dispute  be  personal,  this  court,  upon  pay- 
ment of  the  fund  into  court,  (Earl  cf  Carlisle  y.  Oobk,  2  Freem.  148 ;  3  Bar- 
nard, 260 ;  2  Meriy.  Ill,)  will  preyent  proceedings  at  law,  {Morgan  y.  Marsack^ 
2  Meriy.  107,)  by  special  injunction;  ( Vicary  y.  Wtdger,  1  Sim.  R.  15,)  but  the 
plaintiff  upon  all  bills  of  this  kind,  is  for  obvious  reasons  required,  upon  the 
filing  thereof  to  make  an  affidavit  that  he  does  not  collude  with  either  of 
the  parties.     1  Yea.  248;  2  Yes.  jun.  103,  109;   2  Yes.  k,  B.  410;  and 
see  Siaiham  y.  MaU^  1  Turn.  R.  30.    I^  when  the  cause  is  brought  to  a 
hearing,  in  respect  of  which  the  plamtiff  must  not  be  guilty  of  delay,  {Syds 
T.  Warren,  19  Ye&  322,)  the  question  between  the  claimants  is  sufficiently 
dear  as  to  matters  of  fact  and  law,  and  so  definitely  proposed,  and  satififkctorily 
aupported,  as  to  enable  this  court  to  decide,  it  will  do  so  at  once ;  but,  if  oth- 
erwise^ it  will  then  allow  an  action,  (Anon.  1  Yem.  351,)  or  direct  an  issue, 
(see  case  referred  to  9  Yes.  73,)  or  a  reference  to  a  master,  (Ihingey  y.  Angcvs, 
2  Yes.  Jun.  304 ;  AngeS  v.  Eadden,  16  Yes.  202,)  according  to  the  circum- 
stances of  the  case,  in  order  that  the  question  of  right  may  be  properly  deter- 
mined, and  will  make  ite  decree  accordingly.    See  Stevenson  v.  Anderson,  2 
Yes.  &  a  407 ;  MarUnius  y.  Melmuth,  Coop.  B.  245 ;  a  C.  2  Yes.  k  B.  412,  n. 
A  bill  of  this  kind  lies  only  where  the  claims  are  legal,  or  at  the  least  where 
one  of  them  is  of  that  nature ;  (2  Meriy.  Ill ;  Paris  y.  CfUham,  Coop.  R,  66 ; 
bnt  see  <Str  J51  Goring  y.  Bicharstaff,  2  Freem.  163,)  but  it  is  not  necessary  that 
a  suit  or  action  thereupon  should  have  been  commenced,  a  mere  claim  being 
considered  a  sufficient  ground  for  such  an  application,  (2  Yes.  jun.  107 ;  jSlfi^ 
wnson  y.  Anderson,  2  Ye&  ft  B.  407,)  although  it  is  requisite  that  the  pUuntiflf 
should  admit  a  right  in  each  party  to  institute  proceedings  against  him.    2 
Meriy.  110 ;  SUngshy  v.  BouMon,  2  Ye&  k  B.  334.    It  seems  essential  tliat 
privity  should  subsist  between  the  plaintiff  and  both  the  defendants,  or  not 
with  either  of  them;  (see  Barffiez  y.  Winter,  2  Sim.  &  Stu.  536,)  for,  although, 
on  the  one  hand  such  a  bill  may  be  sustained  where  an  auctioneer  who  is  con- 
sidered an  agent  for  the  vendor  and  purchaser  also,  is  desirous  of  ascertaining 
to  whom  he  ought  to  pay  the  produce  of  a  sale,  (Farebrother  y.  Frattent,  1 
Dan.  Exoh.  B.  64 ;  Aldridge  v.  Aksner,  6  Yes.  41 8,)  and  a  obtain,  against 

whom  thero  are  adverse  claims  upon  a  bill  of  lading,  (Lowe  y. ,  3  Madd. 

277,)  may  thus  secure  himself  from  the  effects  of  twofold  litigation,  and  a  ten* 
ant  who  is  unable  to  decide  to  which  of  two  persons  claiming  his  rent,  in  pri- 
yity  of  tenuro  or  of  contract,  he  ought  to  pay  it,  as  in  the  cases  of  mortgagor 
and  mortgagee,  trustee  and  cestui  qw  trust,  in  which  he  does  not  dispute  the 
title  of  his  landlord,  but  in  which  it  is  nevertheless  uncertain  to  whom  it  should 
be  paid,  (2  Yes.  jun.  312 ;  and  see  Cfowton  y.  WiUiams,  9  Yes.  107 ;   Clarke  y. 
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interplfiidw.    );))]jixt  down,  and  the  insurance  company  were  both  sued  hy 

J^i/Mf  13  Yes.  383 ;  Boat  India  Company  r.  JSdiaarda,  18  Yes.  376»)  this  ooart 
will  compel  the  claimants  to  interplead ;  and  on  the  other  hand,  where  there 
Is  00  express  privity  with  either  of  the  partieSj  as  for  instance^  on  a  dispnto 
respecting  money  in  the  firnds^  or  in  relation  to  cash  simi^y  deposited,  or  Ijring 
in  the  hands  of  an  individna],  the  governor  and  company  of  the  bank  in  tiie 
one  case,  {Birch  v.  Corbin^  1  Cox.  R.  144,)  and  the  stakeholder  (1  Cox.  R  145.) 
in  the  other,  may  resort  to  such  a  measure ;  yet  where  privity  sub^ts  with 
one  of  the  claimants  only,  as,  if  the  assignees  of  a  bankrupt  should  appoint  an 
agent  to  receive  money  from  a  debtor  to  the  bankrupt  and  his  paitner,  and  the 
agent  will  receive  the  same,  and  then  the  partner  should  claim  delivery  there- 
of to  him,  as  it  would  be  the  duty  of  the  agent  to  pay  the  money  reoeived  in 
that  capacity  to  his  principal,  a  bill  of  interpleader  would,  not  lie.  IfiMbom 
y.  Knawlee^  6  Madd.  47.  Upon  the  same  ground  a  tenant  could  not  support 
such  a  bill  against  his  landlord  on  an  ejectment  brought  by  a  stranger;  for  as 
the  object  thereof  must  be  to  get  the  possession,  which  a  tenant  is  not  bound 
to  defend,  he  might  throw  himself  upon  his  landlord,  either  to  have  the  poe- 
session  maintained,  or  a  recompense  for  the  loss  of  it;  and  if  a  bill  of  this  kind 
were  allowed  in  such  a  case,  the  tenant  might  compel  his  landlwd  to  expose 
his  title  when  attacked,  and  thus,  through  the  medium  of  this  court,  be  an  in- 
strument  to  betray  him,  and  at  the  same  time  to  compel  him  to  that  which  we 
have  already  seen  it  is  the  policy  of  the  law  to  avoid.  JDtmgty  v.  Angoee^  2 
Yes.  jun.  304 ;  SmUh  v.  Targett^  2  Anstr.  629 ;  but  see  Sumy  v.  Lord  1VU- 
tham,  ib.  631,  note ;  3  Anstr.  798.  And,  as  one  more  example,  it  seems  that 
a  captain  wotild  not  be  allowed  upon  such  a  bill  to  compel  his  consignor  and 

one  claiming  paramount  the  bill  of  lading,  to  interplead.    Lowt  7. ^  S 

2Cadd.  277. 

A  bill  of  interpleader,  strictly  so  called,  is  where  the  complainant  claims  no 
relief  against  either  of  the  defendants,  but  only  asks  for  leave  to  pay  the  money, 
or  deliver  the  property  to  the  one  to  whom  it  of  right  b^ongs,  and  that  he  may 
therefore  be  protected  from  the  claims  of  both.  Bdddl  v.  Hoffiwun,  2  Paige, 
199.  But  a  bill  in  the  nature  of  a  bill  of  interpleader  may  be  filed  to  redeem 
and  be  let  into  possession  of  mortgaged  premises.  And  where,  from  the  ooa- 
flioting  claims  of  the  defendants,  the  complainant  is  compelled  to  resort  to  such 
suit,  he  will  be  allowed  his  costs.  Jh,  Bills  of  interpleader  should  not  be 
filed,  except  in  oases  where  the  complainant  can  in  no  othw  way  be  protected 
from  unjust  litigation,  in  which  he  has  no  interest.  Ih.  The  oomplainantt  in 
a  bill  of  Interpleader,  seeking  an  injunction  against  several  parties,  each  of 
whom  is  attempUng  to  coerce  payment  to  himself  of  the  same  demand,  dionld 
bring  the  money  into  court,  or  at  least  give  bond  and  security  for  its  ultimate 
pajrment,  acording  to  the  decree.    Brigg$  v.  Koaw^  7  Dana^  411. 

A  bill  of  interpleader  lies  only  where  two  or  more  persons  claim  the  same 
debt  or  duty  from  the  complahiant,  by  different  or  separate  interests.  BaySj 
executrix  v.  Johnaon^  4  Ala.  Rep.  267.  (Yide  Cooper's  Equity,  46 ;  Story's  £!q. 
PL  237.)  A  bill  of  interpleader  may  be  filed,  although  the  daim  of  one  of  the 
claimants  is  actionable  at  law,  and  that  of  the  other,  in  equity.  Lozier*s  ex'ra. 
V.  Van  Sauns  admire.  Green's  Ch.  Rep.  326.  It  seems  that  a  bill  of  inter- 
pleader will  be  sustained  in  cases  where  it  is  not  absolutely  neeooonry  that  the 
complainant  should  resort  to  equity  for  protection.  Ib,  It  is  no  cause  of  de* 
murrer  to  a  bill  of  interpleader  filed  by  executors,  that  the  bill  prays  relief  on 
the  ground  that  the  estate  is  likely  to  prove  insolvent    Ik,   The  fact  that  the 
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the  tenant  in  equity  and  by  the  landlord  at  law,  they  were  ln*«l^««^®'^« 
considered  entitled  to  file  a  bill  of  interpleader.(a)[2] 

(a)  Porta  y.  GUham,  Coop.  66. 

IMurticular  amount  due  is  not  ascertained,  does  not  take  from  the  executors  tife 
character  of  indifferent  stidceholders.  lb.  Nor  is  it  a  cause  of  demurrer  to  a 
bill  of  interpleader  that  it  is  filed  after  judgment  at  law,  no  defence  having 
been  made  against  the  recoTery  of  judgment,  where  the  whole  or  a  part  of  the 
defence  is  equitable  only.  Jb.  By  dehiying  to  file  his  bill  until  after  judgment, 
the  complainant  subjects  himself  to  the  burthen  of  bringing  the  money  Into 
court,  but  is  not  deprived  of  his  right  lb.  The  bill  of  interpleader  is  not  a 
propw  remedy  when  the  complainant  has  any  personal  interest  in  the  question 
to  be  settled.    J^ 

Where  a  person  is  in  danger  of  bebsg  doubly  vexed  by  adverse  claimanti, 
whether  by  suit  commenced,  or  only  threatened,  he  may  file  a  bill  of  inter- 
pleader. Nor  does  it  matter  whether  ona  daim  be  of  a  legal  and  the  o^er  of 
an  equitable  character.  Tatee  v.  Tiadaie,  8  Edw.  Gh.  Bep.  11.  A  biU  of  in- 
terpleader wfil  lie,  though  the  complainant  be  not  actually  sued,  or  be  sued  by 
one  only  of  the  oonfiicting  claimants,  or  though  the  claim  of  one  defendant  be 
actionable  at  law,  and  the  other  in  equity.  Oibeon  r.  GoldOtUHxUs^  *l  Ala.  Rep. 
281.  A  bill  of  interpleader  may  be  filed,  whenever  it  is  a  matter  of  doubt  to 
which  of  the  defendants  the  ftmd  in  the  complainant's  hands  actually  belongs, 
80  that  he  cannot  safely  pay  it  to  either.    BtH  v.  Bwnl^  3  Barb.  Gh.  Rep.  391.  • 

It  is  no  objection  to  a  bill  of  interpleadn*,  that  the  complainant  has  an  in- 
terest in  respect  of  other  property  not  in  the  suit,  but  which  might  be  litigated, 
that  one  party,  rather  than  the  other,  should  succeed  in  the  interpleader,  so  as 
to  inorsase  his  own  chance  of  success,  in  respect  of  such  other  property.  Such 
interest  may  be  termed  an  interest  in  the  question,  but  not  in  the  particular 
suitk  and  does  not  prevent  him  from  filing  an  interpleader.  Oppenham  v.  Leo 
Woif^  3  Sand£  Gh.  Rep.  671.  If,  however,  the  complainant  be  liable  to  either 
party  in  respect  of  the  specific  fond  in  (fispute,  beyond  the  question  of  property, 
or  make  claims  on  the  fund  which  either  of  the  defendants  contests,  it  is  not  a 
proper  cause  for  an  interpleader.  lb.  J.  having  placed  goods  in  the  hands 
of  O.  as  a  security  for  advances,  obtained  the  goods  on  a  promise  of  other  in- 
demnity, and  departed  firom  New  York  to  go  to  Liverpool,  on  the  11th  of 
Harch,  1841,  in  the  steamship  President  Nothing  was  ever  heard  of  the  ship, 
or  of  any  person  who  sailed  in  her,  after  she  left  the  harbor  of  New  York.  In 
April,  and  again  in  Kay,  1841,  J.'s  attorney  placed  seourities  in  the  hands  of 

0.  for  the  promised  indemnity,  and  directed  0.  to  pay  the  surplus  to  W.  to 
whom  J.  was  largely  indebted ;  to  which  0.  agreed.  In  August  1841,  ad- 
ministration was  granted  on  J.'s  estate.  There  being  a  surplus,  it  was  claimed 
from  O.  by  W.,  and  by  the  administrator  of  J.,  and  each  sued  0.  at  law  for  the 
«ama    The  administrator  did  not  question  O.'s  right  to  the  indemnity.    Held, 

1.  That  it  was  a  proper  case  for  a  bill  of  interpleader  by  0.  against  the  revival 
claimants;  and  that  he  was  under  no  personal  obligation  to  W.,  which  pre^ 
vented  his  resorting  to  that  remedy.  2.  That  J.  is  presumed  to  have  been  lost 
at  sea  before  May,  1841 ;  and  the  powers  of  bis  attorney  were  thereby  termi- 
nated.   3.  That  the  administrator  was  entitled  to  the  surplus.    lb. 

[2]  A  simple  bill  of  interpleader  cannot  be  sustained  by  a  party  who  has  in 
any  way  lent  himself  to  ftirtber  the  claims  of  either  of  the  parties  who  daim 
the  ftmd  hi  controversy,  or  to  aid  one  in  obtabiing  the  possession  thereof  to 


] 
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interplefld^r.        The  true  principle  upon  which  the  relief  given  in  cases  of 
Principle  of     interpleader  is  founded,  is  the  right  which  the  party  has  to 

interpleader 

the  vexAtion  ^^  ezdnsion  of  the  other.  Marvin  v.  JEBwood  and  TiittSf  11  Paige,  365.  A 
of  seyeral  saits  P^non  in  poeaeasion  of  a  ftindf  who  stands  in  the  same  relation,  in  respect  to 
the  fund,  to  each  of  the  parties  daiming  it,  may  receive  an  indemni^  which 
is  tendered  to  him  by  either,  and  may  pay  over  the  funds  to  the  person  giv- 
ing such  indemnity.  Jb.  But  upon  doing  so,  his  rights  to  file  a  bill  of  inter- 
pleader, is  determined.  Jb.  A  simultaneous  offer  by  the  possessor  of  the  fimd 
to  both  claimants  of  such  fUnd,  to  pay  it  over  to  either  who  will  fully  indemnify 
him,  and  save  the  expense  of  filing  an  interpleading  bill,  will  not  be  deemed 
collasion  where  both  neglect  and  refUse  to  give  such  indemnity;  and  where 
both  claimants  consent  to  give  such  indemnity,  he  can  safely  receive  it  fk«ai 
either.  lb.  A  strict  bill  of  interpleader  cannot  be  maintained  by  a  baflee  or 
agent,  to  settle  the  conflicting  claims  of  a  bailor  or  principal,  and  a  stranger 
who  claims  the  property  by  a  distinct  and  independent  title.  Jb.  Neither  can 
an  attorney  maintain  such  a  bill,  to  settle  the  claim  to  money  which  he  has 
collected  for  his  client ;  where  a  mere  stranger  daims  the  mon^,  upon  the 
ground  that  the  security  upon  which  the  money  was  collected,  was  originally 
obtained  by  his  client  wrongfUlly.  Jb.  The  relation  in  whidi  an  attorney 
stands  to  his  client  will  not  permit  him  to  file  an  ordinary  bill  of  interpleader, 
upon  any  claim  made  to  the  fUnd  which  has  been  collected  by  him  for  his 
client.  Jb.  Whether,  under  any  circumstances,  an  attorney  can  sustain  a  bill 
•  of  interpleader  against  his  client  and  a  stranger,  where  the  client  is  wlu^y  ir- 

responsible, and  where  he  refuses  to  indemnify  the  attorney  against  the  daim 
of  such  stranger,  which  is  apparently  well  founded,  ^iicsre.  Marvin  r.  EB- 
wood  and  J%iu$^  11  Paige,  365.  To  sustain  such  a  bill,  the  complainant  at 
leasts  must  show  that  he  has  good  reason  to  believe  the  adverse  daim  is  wdl 
founded,  and  that  there  is  no  possibility  of  protecting  himself  from  loss  by  any 
other  means  than  by  the  interference  of  the  oourt  Jb.  Where  the  dient  of  an 
attorney  assigns  the  demand,  on  which  tiie  suit  is  commenced,  and  the  assignor 
afterwards  attempts  to  repudiate  the  assignment,  as  having  been  obtained  by 
fraud,  or  as  being  invalid  for  any  other  cause,  the  attorney,  if  he  has  not  re- 
cognized either  the  assignor  or  assignee  as  his  dient,  subsequent  to  the  aasign- 
ment,  may  file  a  bill  of  interpleader;  as  standing  in  the  same  privity  with 
each.  Jb.  It  seems,  however,  in  such  a  case,  that  the  court  in  whidi  the  suit 
was  pending  at  the  time  of  the  alleged  assignment,  if  both  the  partieB  claiming 
to  be  the  real  plaintif&»  are  within  its  jurisdiotion,  has  the  power  to  protect  the 
attorney;  by  directing  the  money  to  be  brought  into  court,  and  restraining  the 
real  as  well  as  nomixial  plaintif!^  firom  mdesting  him  on  account  thereof  Jh. 
An  attorney  at  law  who  has  collected  money,  may  file  a  bill  (^  interpleader  in 
respect  of  the  same^  against  defbndants  who  set  up  a  derivative  dMm  from  the 
person  for  whom  the  attorney  undertook  the  odleetion ;  and  this^  although  he 
may  be  entitled  to  retain  a  part  of  it,  to  compensate  his  services.  Gibtom  v. 
GokUhtoaUe^  1  Ala.  Rep.  281.  Where  one  person,  as  the  agent  of  anoth^v 
receives  money  which  is  daimed  by  a  third  person  who  gives  notice  of  his 
daim,  a  bill  of  interpleader  will  not  lie;  fbr  a  mere  agent)  cannot,  by  notice^ 
be  converted  into  a  trustee.  But,  it  seems,  that  a  bill  of  interpleader  as  be- 
tween prindpal  and  agent,  was  admissible,  where  the  daim  was  under  a  de- 
rivative, and  not  under  an  adverse  title.  Jb.  Although  tbe  manager  of  a 
lottery  is  not  compelled  to  make  more  than  one  whole  payment  on  a  prixe^  and 
is  not  to  be  subjected  to  a  multiplicity  of  rights  and  suits,  by  the  divisioa  of 
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protection,  not  from  being  compelled  to  pay,  but  from  the  interpleader, 
vexation   attending  all  the  suits  which  may  possibly  be 

it  among  the  after  bujers,  and  wiU  be  protected  by  paying  the  holder  and  re- 
ceiving the  ticket ;  yet  where  two  have  an  interest  in  a  ticket,  and  one  gives 
notice  to  the  manager  of  his  right  or  partnership  in  half,  while  the  other  claims 
the  whole,  the  manager  may  file  the  interpleader.    Jh.    The  purchaser  of  per- 
sonal property,  may  61e  a  bill  in  the  nature  of  a  bill  of  interpleader,  against 
bis  vendor  and  a  third  person,  who  claims  a  right  to  the  same,  or  seeks  to 
avoid  the  vendee's  title,  and  pray  the  decree  of  the  court  upon  the  conflicting 
claims,  that  he  may  be  secure  in  the  payment  of  the  purchase-money.    Dor- 
dens'  AdmW  V.  Bums^  6  Alabama  Rep.  362.    Where  the  holder  and  owner  of 
a  bin  of  exchange  is  declared  a  bankrupt,  and  it  is  a  matter  of  doubt  whether 
sach  bill  was  not  within  the  jurisdiction,  so  as  to  pass  to  the  assigpiee  in  bazkk- 
niptcy,  except  as  to  hona  fide  holders  thereof  without  notice,  the  drawer  of 
the  bill,  who  is  liable  to  pay  the  same  to  the  rightful  holder  and  owner,  may 
ffle  a  bill  of  interpleader  against  the  different  claimants  of  such  bill,  to  compel 
them  to  settle  the  right *to  the  same  between  themselves.    lb.   It  would  seem 
that  a  trustee  or  agent  can  file  a  bill  of  interpleader.     Sckuyler  v.  Pdiswrt  3 
Edw.  Oh.  Bep.  191.    Interpleader  may  be  dispensed  with  when  the  party  hold- 
ing the  fiind,  by  payment  or  delivery  to  one,  can  be  discharged  fi!^m  all  liabili- 
ty,   lb.    A  sheriff  may  file  a  bill  of  interpleader,  to  settle  the  rights  of  pro- 
perty taken  in  execution,  to  which  there  are  conflicting  claims,  but  an  injunc- 
tion wiU  not  be  awarded  to  stay  any  suit  against  him,  in  case  of  his  selling 
the  property,  because  the  law  provides  him  an  ample  remedy.   Storra  v.  Payne, 
4  Hen.  &  Munf.  506.    A  sheriff  who,  by  virtue  of  an  execution,  levies  upon 
property  claimed  by  a  third  person,  cannot  file  a  bill  of  interpleader  against 
such  third  person  and  the  plaintiff  in  the  execution,  to  have  them  settle  the 
right  to  the  property  between  themselves.    Shaw  v.  Caster^  8  Paige,  339.    A 
sheriff  who  has  seized  property  under  an  execution  which  is  claimed  by  other 
persons  besides  the  defendant  in  the  execution,  cannot  sustain  a  bill  in  equity 
requiring  these  persons  and  the  plaintiff,  and  the  defendant  in  the  execution 
to  interplead,  so  that  theh*  respective  rights  may  be  ascertained.     Gtvinn  v. 
Green,  1  IredeU's  Eq.  Bep.  229.    a  P.  2  IredeU's  Kq.  Rep.  48.    A  party  who 
is  taxed  in  two  different  towns  for  the  same  property,  which  is  only  liable  to 
be  taxed  once,  and  where  it  is  doubtfal  to  which  town  the  right  to  tax  be- 
longs, may  file  a  bill  of  interpleader  to  compel  the  collectors  of  the  tax  to  settle 
tho  right  between  themselves.    Mohawk  and  Budaon  BaOroad  Oo.  v.  CkUe,  4 
Paige,  384.    ITunnpson  v.  JSbbetigf  Hopkins,  2t2.    A  bill  of  interpleader  can 
only  be  filed  by  one  ui  possession.    Therefore,  where  an  administrator  never 
had  reduced  the  assets  into  possession,  but  they  were  in  that  of  some  of  the 
distributees,  who  claimed  adversely  to  him,  a  bill  by  him  against  the  distribu- 
tees, praying  that  they  might  interplead,  is  improper.    Martin  v.  Maberry,  1 
Dev.  Eq.  169.    It  seems  that  a  purchaser  may  file  a  bill  in  the  nature  of  a  bill 
of  interpleader,  agamst  his  vendor  or  assignee,  and  the  creditor  who  seeks 
to  avoid  the  title  of  the  assignee ;  and  praying  the  direction  of  the  court,  as  to 
whom  the  purchase-money  shall  be  paid.    Farke  v.  Jackaon,  11  Wendell,  443. 
Upon  a  bin  of  interpleader,  filed  by  underwriters  against  the  different  credit- 
ors of  an  insolvent  debtor,  claiming  the  fund  proceeding  from  an  insurance 
made  for  account  of  the  debtor,  some  on  the  ground  of  special  liens,  and  others 
under  the  assignment^  the  rights  of  the  respective  parties  will  be  determined. 
But  upon  such  a  bill,  those  of  the  co-defendants  who  &il  to  establish  any  right 
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Interpleader,  instituted  against  him.(a)[8]  The  determination  in  The 
Duke  of  Bolton  y,  WUUams^ip)  which  is  a  leading  case  -upon 
this  subject,  is  a  strong  illustration  of  this  principle.  The 
dxike  being  the  owner  of  an  estate  upon  which  a  rent-charge 
was  secured,  filed  a  bill  to  compel  the  grantee  and  the 
executors  of  persons  to  whom  it  had  been  assigned  to  inter- 
plead. Jjord  Thurlow,  upon  the  hearing  of  the  cause, 
granted  a  perpetual  injunction  against  the  latter,  which  was 
afterwards  affirmed  by  Lord  Rosslyn  upon  a  re-hearing.(c) 
This  relief,  as  has  been  observed  by  Lord  Eldon,  did  not 
properly  belong  to  a  strict  bill  of  interpleader ;  *  which  merely 
required  it  to  be  decided  to  whom  the  arrears  of  the  annuities 
were  to  be  paid ;  yet  as  sums  on  account  of  the  future  pay- 
ments would  be  continually  coming  into  controversy,  unless 
they  were  restrained  from  proceeding  for  them ;  that  com- 
plete relief  could  not  be  given,  which  was  necessary  to 
deliver  the  plaintiff  from  the  vexation  to  which  he  would 
have  been  liable.  Upon  this  principle,  also,  was  the  decree 
in  the  late  case  of  Angd  v.  Hodden^  where  the  plaintiff  had 
notice  of  a  variety  of  claims,  by  persons  among  w^hom  an 
entire  charge  upon  an  estate  was  split ;  and  though  no  suit 
was  instituted,  and  there  was  but  one  legal  right  of  entry, 

(a)  16  Ves.  246,  ««  vuie  2  Yes.  jun.  109. 
(h)  4  Bro,  0.  0.  297.    2  Ves.  jun.  138. 
{c)Ibid, 


to  the  lund,  are  not  entitled  to  an  account  flrom  the  defendant  whose  daims  are 
allowed,  of  the  amount  and  origin  of  those  claims.  Spring  y.  Sovih  CkKroKtia 
Ins.  Co,  8  Wheat  268.  On  a  bill  of  ioterpleader,  the  right  maj  be  decided 
in  &yor  of  one  defendant  agunst  the  other,  and  if  one  defendant  establishes  a 
title,  and  the  other  defendant  makes  de&ult,  the  court  will  decree  pajment 
to  the  one,  and  award  a  perpetual  injunction  against  the  other,  lb,  A  bill 
of  interpleader,  cannot  be  sustained  by  a  person,  who,  on  the  sale  of  bank- 
fupt's  property,  had  become  a  purchaser,  and  given  bis  promissoiy  note  to  one 
of  the  assignees,  who  had  subsequently  endorsed  it  oyer  to  a  third  person,  on 
the  ground  that  the  note  belonged  to  the  creditors  or  other  assignees.  Fntidi 
y.  Howcard^  3  Bibb,  301.     (See  Am.  Ch.  Dig.  by  Waterman,  tit  Bnj.  of  Ik- 

TSRPLBADEB.) 

[3]  The  principle  on  which  an  interpleader  suit  is  supported  is,  that  the  pJain- 
tier  claiming  no  right  in  the  subject-matter,  is  doubly  yezed  by  having  two  le- 
gal processes  in  the  names  of  different  persons  going  on  against  him  at  the 
same  time.  It  is  no  answer  to  say,  that  he  may  defend  himself  against  the 
first  who  brings  an  action,  and  that  if  he  succeeds,  tliere  is  an  end  to  the  claim 
of  that  party ;  but  if  he  fails,  that  furnishes  a  defence  to*  the  claim  of  the  other 
party.  That  is  precisely  the  situation  in  whidi  the  party  so  claiming  no  right 
in  the  fund  ought  not  to  be  placed. 
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yet  a  decree  was  made,  the  principle  being  not  merely  that  Interpleader, 
the  payment  cannot  be  safely  made,  but  that  the  party  entitled 
to  be  discharged  by  a  single  payment  should  not  be  harassed 
by  a  number  of  suits.(a)[l] 

(a)  15  Yes.  244.     16  Vea.  202.     3  Meriv.  164. 

[1]  The  doctrine  stated  in  the  preceding  note  was  held  in  Langgton  y.  Boylston, 
2  Yes.  Jan.  101.  In  that  case  A.  deposited  securities  with  his  bankers,  and 
was  afterwards  thrown  into  prison  by  persons  claiming  against  him  as  credit- 
ors of  a  firm  of  which  he  was  a  partner.  Attachments  were  then  served  by 
those  parties  on  the  goods  of  A.  in  the  hands  of  the  bankers.  The  latter  re- 
fused to  deliver  up  the  goods  to  A.  unless  he  should  be  bailed,  and  the  attach- 
ments taken  off.  A.  then  brought  an  action  against  the  bankers,  and  arrested 
them ;  and  they  then  brought  their  bill  of  interpleader.  The  court  said  that 
an  injuntion  must  be  granted.  No  order  was,  however,  made,  and  in  was 
finally  agreed  tiiat  A.  should  defend  the  attachments  in  the  names  of  the 
bankers. 

On  the  same  principle  it  has  been  held,  that  where  there  are  several  daim- 
anta  to  annuities  granted  out  of  a  rent-charge  vested  in  a  trustee,  and  the 
owner  of  the  rent-charge  and  the  annuities  respectively  claim  the  annuities, 
the  terre-tenant  is  not  precluded  firom  filing  a  bill  of  interpleader,  from  the 
circumstance  of  there  being  but  one  legal  owner,  against  whom  ho  may  have 
no  defence  at  law.    AngeU  v.  Hodden^  15  Yes.  244. 

And  it  may  be  hero  observed,  that  in  an  interpleader  suit,  an  injunction 
may  be  granted  to  restrain  proceedings  in  equity  as  well  as  at  law.  Crawford 
Y.  Fiaiher,  9  Law  Jour.  N.  S.  201. 

The  principle  of  AngtU  v.  Hodden  seems  to  have  been  repudiated  in  a  case 
before  ^ir  John  Leach,  Y.  C,  where  his  honor  doubted  whether  an  injunction 
could  be  granted  in  an  interpleader  suit  on  behalf  of  a  captain  of  a  trading  ship, 
against  a  party  claiming  paramount  the  bill  of  lading,  on  tlie  ground  that  as 
against  such  a  party  the  captain  would  bo  protected  by  delivery  according  to 
the  bill  of  lading.  3  Mad.  278.  But  in  a  later  case,  {Morley  v.  Tfiompson^  3 
Mad.  Ind.  564,)  the  same  learned  judge  thought  such  a  bill  might  be  filed.  On 
the  whole,  it  is  submitted  that  the  doctrine  of  the  two  cases  first  cited  vausi  be 
considered  as  tlie  better  opinion. 

The  later  case  of  Warrington  v.  WheatnUme^  (Jac.  202,)  although  the  precise 
point  did  not  occur  in  it,  also  supports  tiie  principle,  that  the  mere  circum- 
stance that  the  plaintiff  in  an  interpleader  suit  might  have  been  protected  at 
law  by  payment  to  one  party,  does  not  preclude  him  from  bringing  an  inter- 
pleading suit,  but  that  his  right  is  to  be  protected  against  the  double  vexation. 
In  that  case  two  parties  claimed  against  an  insurance  office  a  sum  of  money, 
for  which  the  life  of  one  Henderson  had  been  insured ;  and  one  of  the  claim- 
ants bad  filed  a  bill  against  the  surviving  directors  of  the  office  for  the  sum, 
and  for  an  injunction  to  restrain  them  from  paying  it  to  the  other  claimant; 
and  afterwards  that  other  claimant  brought  an  action  against  the  directors,  oa 
whicli  they  filed  their  bill  of  interpleader  against  tlie  claimants,  and  mov<9d 
for  liberty  to  pay  the  money  into  court,  and  for  an  injunction  to  restrain  the 
proceedings  at  law.  It  was  objected  that  the  first  suit  was  a  sufficient  indem- 
nity to  them,  for  that  they  might  in  that  case  move  to  pay  the  money  into 
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The  case  of  Langsixm  v.  Boyhton,  before  Lord  BosslyUfi 
another  remarkable  illustration  of  this  doctrine.  In  that 
case,  a  banker,  with  whom  property  was  deposited  for  safe 
custody,  refused  to  deliver  it  to  the  owner,  who  wasinprian 
under  actions  brought  against  him  as  partner  in  an  insolyent 
mercantile  house.  He  was  then  served  with  attachments 
by  the  plaintiff  in  those  actions,  and  held  to  bail  in  trover 
by  the  owner.  Under  these  circumstances,  although  it  was 
unnecessary  to  have  come  into  equity,  as  the  plaintiff  would 
have  been  discharged  at  law  on  common  bail,  upon  bringing 
the  deposit  into  court,  and  proceeding  in  the  action  would 
have  been  stayed  till  the  attachments  were  disposed  of  by 
the  owner  of  the  property  in  the  name  of  the  *banker,  yet 
the  court  held  that  he  was  entitled  to  relief  upon  bill  of 
interpleader.  Lord  Bosslyn  observed,  that  this  was  precisely 
the  case  of  an  interpleading  bill.  "  A  party  claiming  no 
right  in  the  subject,  is  doubly  vexed  by  having  two  legal 
processes  in  the  names  of  different  persons  going  on  against 
him  at  the  same  time.  He  comes  upon  the  most  obvions 
equity  to  insist  that  those  persons  claiming  that  to  which  he 
makes  no  claim,  should  settle  the  contest  among  themselves, 
and  not  with  him.  It  may  be  said  in  all  cases  of  interpleader, 
as  it  has  been  in  this  case:  stand  the  action.  If  A.  proceeds 
first,  and  you  have  a  good  defence  against  him,  ttat  puts  an 
end  to  his  claim ;  if  not,  that  is  a  defence  against  the  claim 
of  B.  This,  however,"  his  lordship  added,  "  was  precise- 
ly the  situation  in  which  the  plaintiflfe  ought  not  to  be 
placed."(a) 

(a)  In  a  prior  case,  which  nearly  res^nbled  LangsUm  v.  Boylstonj  bnt  wbae, 
ftxjm  the  drcomstancea,  a  bill  of  interpleader  would  not  lie,  the  court  peniaw 
to  interpose.  A  commission  of  bankruptcy,  had  issued  against  a  firm,  but  wis 
not  proceeded  in ;  but  was  renewed,  and  still  remained  unexecuted.  The  fins 
had  a  large  sum  of  money  in  the  hands  of  their  bankers,  who  having  notice 
■  -■■■■■— ■      ...     .PI.  ■  ,  I    »  .. 

court;  or  if  not,  that  the  plaintiff  in  that  suit  might  more  for  them  to  do  so, 
and  if  he  neglected  to  do  so,  and  they  paid  the  money  to  the  other  cteiB*"^ 
they  would  be  indemnified.    But  the  lord  chancellor,  on  appeal,  held,  tn* 
their  right  to  the  protection  of  an  interpleader  suit  was  not  taken  away,  oe* 
cause  the  plaintiff  in  another  suit  might  move  to  have  the  money  p^d  ^ 
court     "If,"  said  his  lordship,  "you  do  not  let  them  hare  the  carriage  of  the 
cause,  and  the  plaintiff  in  the  other  does  not  more  for  them  to  pa/  ^^  ^^  ^ 
in,  I  question  whether  his  not  doing  so  would  be  an  answer  to  him  ftt 
hearing,  lor  the  pendency  of  the  suit  is  notice  of  his  demand." 
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Upon  these  authorities  and  principles  a  doubt  may  be  interpleader. 
suggested  as  to  the  correctness  of  the  doctrine  contained  in 
a  recent  decision ;  especiallj  as  the  doubt  has  received  con-  where  there 
firmation  from  the  circumstance  of  the  learned  indce,  who  *^®  adv®™e 

,  ^  .;      o  7  claimSy  one  or 

pronounced  it,  haying,  upon  reconsideration,  altered  his  first  them  under 
opinion.(a)    In  that  case,  upon  an  interpleading  bill  by  the  ^remount'to 
captain  of  the  ship  against  the  consignee  and  a  person  abUiofiading, 
claiming  paramount  to  the  biU  of  lading,  an  injunction  was  ma/mL  a"bm 
refused,  the  court  considered  the  captain  protected  by  a  suit  of  interpleader 
already  instituted  by  the  latter  defendant ;  and  it  was  added,  r*8981 

that  although  a  captain  might  file  a  bill  of  interpleader 
where  parties  claimed  adversely  under  the  bill  of  lading,  yet 
that  it  was  doubtful  whether  a  captain  could  in  any  case  file 
a  bill  of  interpleader  where  the  adverse  claims  were  not 
under  the  bill  of  lading,  but  paramount  to  it ;  as  delivering 
according  to  the  bill  of  lading  would  fully  justify  the  cap- 
tain, and  those  who  alleged  an  equity  paramount  to  the  bill 
of  lading  and  against  the  consignor,  would  assert  it  by  a  suit 
of  their  own.(6)[l] 

the  oommiasion  reftiaed  to  pay  it ;  an  action  was  accordingly  brought  against 
theiUi  upon  which  a  motion  was  made  for  an  injunction  upon  paying  the  money 
into  courts  and  it  was  contended  that  as  no  assignees  were  chosen  under  the 
oommission,  there  was  no  person  against  whom  a  bill  of  interpleader  could  be 
filed,  and  they  claimed  protection  as  stakeholders;  the  court,  however,  said  that 
the  plaintiffs  would  be  safe  in  paying  the  money  under  a  verdict  at  law,  and 
therefore,  that  there  was  no  reason  for  its  mterference.  Ftdkr  v.  Gibson^  2 
Cox,  24. 

(a)  MorkyY,  Thompson,  29th  July,  1819.    3  Mad.  Bep.  Index,  664. 

(b)  Lofoe  V. ,  3  Mai  Rep.  277. 

[1]  In  Lowe  y.  Richardson^  (3  Mad.  Rep.  277,)  it  was  doubted  whether  a 
bill  of  interpleader  would  lie  at  the  suit  of  a  master  of  a  ship,  where  the  ad- 
verse claims  were  paramount  to  the  bill  of  lading;  although  it  was  conceded 
that  it  was  maintainable,  where  the  parties  claim  adversely  at  law  or  in  equity 
under  the  bill  of  lading.  But  subsequently  the  same  court,  in  Morley  v. 
Thompson^  (3  Mad.  Rep.  564,)  decided  that  the  master  might  file  such  a  bill, 
although  the  adverse  claims  were  paramount  to  the  bill  of  lading.  Mr.  Jus- 
tice Story  remarks  upon  this  decision,  that  the  bill  does  not  seem  to  have  been 
founded  upon  any  legal  adverse  titles,  wholly  independent  of  each  other,  and 
not  derived  from  a  common  source.    2  Story's  Bq.  121. 

In  the  cases  of  adverse  independent  titles,  it  is  said,  the  true  doctrine  seems 
to  be,  that  the  party  holding  the  property  must  defend  himself  as  well  as  he 
can  at  law;  and  he  is  not  entitled  to  the  assistance  of  a  court  of  equity;  for 
that  would  be  to  assume  the  right  to  try  merely  legal  titles,  upon  a  contro- 
versy between  different  parties,  where  there  is  no  privity  of  contract  between 
them  and  the  third  person,  who  calls  for  an  interpleader.    2  Story's  £q.  124. 
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Interpleader.        j^.  jg  i^^  down  in  general  terms  by  Lord  Hardwicke,(a) 

Tenant  not      and  he  has  been  followed  by  Lord  Bosslyn,  that  an  injunc- 

me'a'bofonn-  ^^^^  Cannot  be  obtained  upon  a  bill  of  interpleader  to  stay 

terpleader       proceedings  in  ejectment.(i)      This  proposition,  however, 

Sidiord  and  a  ^^8*  be  confined  to  those  cases *in  which  a  tenant  brings  a 

stranger.         bill  to  compel  his  landlord,  and  a  stranger  claiming  adversely 

r*3991  ^  ^^"^'  ^  interplead.(c)    The  reason  of  this  *rule  is  stated 

in  the  following  clear  manner  by  Lord  Bosslyn :  A  bill  of 

interpleader  is  where  two  persons  claim  of  a  third  the  same 

debt  or  the  same  duty.     In  the  case  of  another  person 

claiming  against  the  title  of  his  landlord,  it  is  clear  unless 

he  derives  under  the  title  of  the  landlord,  he  cannot  claim 

the  same  debt    The  rent  due  upon  the  demise  is  a  different 

demand  from  that  which  some  other  person  may  have,  upon 

the  occupation  of  the  premises.(rf)[l] 

(a)  1  Yes.  248. 

(b)  2  Ves.  jun.  810. 

(c)  Dungey  v.  Angove,  3  Bro.  C.  C.  36.  2  Ves.  jun.  304.  Smith  y.  Jbrffcti 
2  Anst.  529.  Johnson  v.  Atkinson^  3  Anst  798,  overruling:  Surrey  v.  Lord 
Walthafn^  2  Anst.  531.  In  the  case  of  Alneie  y.  Btitam^  Cary,  65,  T^-bich  is 
perhaps,  the  oldest  case  in  print  upon  titis  subject^  was  also  one  in  which  a 
tenant  upon  paying  his  rent  into  courts  obtained  an  injunction  agaii;st  two 
persons  suing  for  the  inheritance,  one  of  whom  had  granted  the  lease. 

((f)  2  Ves.  jun.  310.  Tliis  was  an  objection  to  the  bill  in  the  case  of  Wocl- 
aston  V.  Wright^  3  Anst.  801,  the  object  of  which  was  to  compel  two  rectors 
to  interplead,  who  claimed  different  things,  the  one  tithes  in  kind,  the  other  a 
modus. 


In  Cramhay  v.  Thornton^  (2  MjL  &  Cr.  Rep.  l-23,)'IiOrd  Cottenham  said,  that 
a  bill  of  interpleader,  as  between  principal  and  agent,  was  admissible  only 
where  the  claim  was  under  a  derivative^  and  not  ander  an  adverse  title. 

In  a  case  where  A.  deposited  goods  with  B.,  a  warehouseman,  to  await  hia 
direction,  and  afterwards  A.  directed  B.  to  transfer  the  goods  to  C,  and  to  bold 
them  at  his  disposal,  and  B.  made  the  transfer  accordingly  ,*  the  goods  were 
then  claimed  by  I),  as  having  been  consigned  to  him  hy  A.  It  was  held  that 
B.  was  entitled  to  file  a  bill  of  interpleader  against  G.  and  D.  Pearaon  t.  Car- 
don,  4  Sim.  218. 

[1]  A  bill  of  this  nature  will  not  lie  if  the  complainant  himself  claims  any 
interest  in  tl\e  property  in  dispute.  BitcheU  y.  JSayne,  2  Sim.  &  Stu.  63.  Nor 
will  it  lie  if  the  complainant  is  obliged  to  admit  that|  as  to  either  of  tlie  de- 
fendants, he  is  a  wrong-doer.  Shaw  v.  Coster,  8  Paige,  339.  Neither  can  a 
sheriff,  who,  by  virtue  of  an  execution,  levies  upon  property  claimed  by  a  third 
person,  file  a  bill  of  interpleader  against  such  third  person  and  tlie  plaintiff  in 
tlie  execution,  to  have  ihem  settle  the  right  to  the  property  between  them- 
selves. Jb.  Nor  can  such  a  bill  be  sustained  where,  from  the  bill  itself  it 
appears  that  one  of  the  defendants  is  clearly  entitled  to  the  debt  or  duty  daim- 
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There  may,  however,  as  hia  lordship  proceeded  to  observe,  interpleader.' 
be  a  variety  of  cases  in  which  the  tenant,  not  disputing  the  g^^^  where 

the  rent  is 
claimed  bj 
ed,  to  the  exclusion  of  the  other.     Mohawk  and  Hudson  R.  R.  Co.  v.  CMej  persons  in  pri- 

4  Paige,  384.  vity  of  tenure 

If  the  complainant  shows  no  right  to  compel  tlie  defendants  to  interplead,  ^°^  contract 
whatever  rights  thej  may  claim,  each  defendant  may  demur.    Welf.  £q.  PL 
162,  153. 

To  maintain  a  bill  of  interpleader,  it  is  necessary  the  complainant  should  be 
uncertain  to  whom  the  right  belongs.  Thus,  it  has  been  said  that  a  person 
who  has  accepted  a  bill  for  a  drawer  who  afterwards  became  a  bankrupt,  can- 
not compel  the  bona  fide  holder  without  notice,  and  the  assignees  of  the  bank« 
rupt,  to  interplead.    Welf.  Eq.  PI.  152. 

And  bills  of  interpleader  do  not  ordinarily  lie  except  in  cases  of  privity  of 
some  sort  between  all  the  parties — ^such  as  privity  of  estate  or  title  or  contract 
•»and  where  the  claim  is  all  of  the  same  nature ;  for  where  the  claimants 
assert  their  rights  under  adverse  titles,  and  not  in  privity,  and  where  their 
claims  are  of  different  natures,  the  bill  cannot  be  maintained.  Coop.  £q.  PL 
48.  Thus,  a  tenant  liable  to  pay  rent  may  file  a  bill  of  interpleader,  where 
there  are  several  persons  claiming  title  to  it  in  privity  of  contract,  or  of  tenure, 
to  compel  them  to  ascertain  to  whom  it  Ls  properly  payable.  Welf.  £q.  PL 
152.  But  if  a  mere  stranger  should  set  up  a  claim  to  the  rent  by  a  title  para- 
mount, and  not  in  privity  of  contract  or  tenure ;  or  a  claim  of  a  different  na- 
ture— such  as  a  daim  to  mesne  profits  in  virtue  of  his  title  paramount — ^no  bill 
of  interpleader  would  lie  on  behalf  of  the  tenant;  for  the  debt  or  duty  is  not  of 
the  same  nature.    Story^s  Eq.  PL  239. 

But  if  a  person  who  has  a  legal  demand  for  a  sum  of  money  assigns  Ills  in- 
terest, the  debtor  may  compel  the  assignor  and  assignee  to  interplead.  East 
India  Go,  v.  Edwards,  18  Ves.  377.  So  an  auctioneer  may  maintain  a  bill  of 
interpleader  between  a  vendor  and  purchaser,  who  both  daim  the  deposit- 
money  at  a  sale  ;  he  being  deemed  an  agent  for  both  parties.  Farebrother  v. 
Prattentf  Daniell's  Rep.  64.  Again,  a  captain  of  a  ship  may  maintain  such  a 
bill  where  parties  daim  adversely  under  the  bill  of  lading,  but  not  where  the 
adverse  claims  are  not  under  the  bill  of  lading,  but  paramount  to  it    Lowe  v. 

^  3  Mad.  277.    So  an  agent  who  has  received  bills  of  exchange  to  procure 

payment  for  his  principal,  may  compel  the  prindpal  and  a  claimant,  and  a 
creditor  of  the  claimant,  to  interplead.  Stevenson  v.  AnderaoUf  2  Yes.  & 
B.  407. 

A  tenant  cannot  rountain  interpleader  in  a  dispute  between  his  landlord 
and  a  person  claiming  adverse  to  the  landlord,  where  the  landlord  has  not  done 
any  act  to  embarrass  the  tenant  Dimgey  v.  Angove,  2  Ves.  jun.  304,  310. 
But  where  there  are  several  persons  daiming  title  to  the  rent  in  privity  of 
contract  A^  of  tenure,  and  where  the  lessor  has  done  an  act  to  embarrass  the 
tenant,  he  may  maintain  a  bill  of  interpleader.  2  Ves.  jun.  312.  So  the  lessee 
of  a  cestui  qtte  trust  may  sustain  such  a  bill  in  a  dispute  between  the  trustee 
and  cestui  que  tnat.  Wood  v.  Kat/ej  cited  2  Ves.  jun.  305.  And  if  a  landlord 
grant  rent-charges  to  different  persons  who  claim  the  rent,  the  leasee  may  sus- 
tain a  bill  of  interpleader ;  the  double  demand  being  caused  by  the  act  of  the 
landlord.  Oototon  r.  WilUams,  9  Ves.  107.  Upon  the  same  principle,  if  after 
the  lease  the  landlord  assigns  his  interest,  and  the  rent  is  claimed  by  the  land- 
lord and  by  his  assignee,  interpleader  lies.     Clark  v.  Byne^  13  Vesey,  107. 
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Ihtarpleader.  title  of  the  landlord,  but  affirming  that  title,  the  tennre  and 
the  contract  by  which  the  rent  is  payable,  but  where  it  is 
uncertain  to  whom  it  is  to  be  paid,  may  file  a  bill  of  inter- 
pleader ;  as  where  the  same  rent  is  claimed  by  two  persons 
who  are  in  privity  of  tenure  and  privity  of  contract ;  as  in 
the  case  of  mortgagor  and  mortgagee,  trustee  and  cestui  que 
trust;  or  where  the  estate  is  settled  to  the  use  of  a  married 
woman  of  which  the  tenant  has  notice,  and  the  husband 
has  been  in  receipt  of  the  rent,  and  differences  arise  between 
them  and  she  claims  the  rent.(a)  So  where  the  question 
arises  upon  some  act  of  the  landlord  subsequent  to  the  lease, 
a  tenant  may  file  a  bill  of  interpleader ;  as  where  the  tenant 
had  claims  brought  against  him  by  persons  having  annuities 
r*4.om  granted  by  the  landlord  *and  subsequent  to  the  lease.(6)   In 

*"        ^  another  case,  an  interpleading  bill  was  supported  by  a  lessee 

of  tithes  against  the  vicar  (the  lessor)  and  the  assignees 
under  an  insolvent  act  of  which  he  had  taken  the  benefit 
subsequent  to  the  lease.(c)  In  another,  the  landlord  had 
assigned  his  interest  to  a  person  to  whom  the  tenant  attorned, 
and  afterwards  both  were  alleged  to  have  conveyed  the 
estate  to  trustees,  but  contending  claims  were  made  by  them 
upon  the  tenant  who  was  holden  entitled  to  a  bill  of  inter- 
pleader.(c?)[l] 

(a)  2  Ves.  jun.  312, 

(b)  Lard  Thomond's  caae^  cit  9  Ves.  107. 

(c)  Chwtan  v.  WiUiams,  9  Ves.  107. 

(d)  Clarke  v.  Byne,  13  Vee.  383,  vide  the  case  of  the  Boat  India  Con^any  t. 
Ecbvards,  18  Yes.  376,  where  one  defendant  had  by  his  act  giyen  a  color  of 
title  to  another  person,  and  a  bill  of  interpleader  was  held  to  lie. 


And  the  same  remedy  is  open  to  the  tenant  where  the  landlord  takes  the 
benfit  of  an  insolvent  act  after  the  lease,  and  the  rent  is  claimed  bj  the  insol- 
yent  and  his  trustees.  Oowtan  y.  WUHamSj  9  Yes.  107.  So  an  insoranoe  com- 
pany may  compel  a  landlord  and  tenant  who  claim  the  proceeds  of  a  fire 
policy,  the  one  at  law  and  the  other  in  equity,  to  interplead.  Farit  y.  (?iZham, 
Coop.  Ca.  in  Ch.  66. 

[1]  Although  a  bill  of  interpleader,  strictly  so  called,  lies  only,  where  the 
party  applying  claims  no  interest  in  the  subject-matter;  yet  there  «re  many 
cases  where  a  bill,  in  the  nature  of  a  bill  of  interpleader,  will  lie  by  a  party  in 
interest  to  ascertain  and  establish  hiB  own  rights,  where  there  are  other  con- 
flicting rights  between  third  persons.  As,  for  instance,  if  a  plaintiff  is  entitled 
to  equitable  relief  against  the  owner  of  property,  and  the  legal  title  thereto  is 
in  dispute  between  two  or  more  persons,  so  that  he  cannot  ascertain  to  which 
it  actually  belongs,  he  may  file  a  bill  against  the  seyeral  daimanta,  in  the  na- 
ture of  a  bill  of  interpleader  for  relief.  So,  it  seems,  a  purchaser  may  file  a  bill  m 
the  nature  of  a  bill  of  interpleader,  against  the  yendor,  or  his  assignee,  and  any 
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It  is  no  objection  to  a  bill  of  interpleader,  that  tbe  demand  Interpleader. 
of  one  of  the  defendants  is  by  virtue  of  an  alleged  legal, 
and  the  other  of  an  alleged  equitable  right.(a)[2]  But  a 
person  cannot  maintain  this  bill  who  is  obliged  so  to  state 
his  case,  that,  as  to  some  of  the  defendants,  he  is  a  wrong 
doer ;  accordingly  the  sheriff,  who  has  levied  upon  the  goods 
alleged  to  be  in  settlement,  cannot  file  a  bill  of  interpleader.(&) 
Nor  if  the  plaintiff  has  parted  with  the  possession  of  the 
goods  can  this  bill  be  sustained,  upon  an  imdertaking  to  pay 

(a)  Morgan  v.  Marsaek^  2  Meri\r.  111. 
Q>)  SUngsify  v.  BotOUm,  1  V.  A  B.  334. 

creditor  who  seeks  to  avoid  the  title  of  the  assignee,  and  prays  the  direction  of 
the  court,  as  to  whom  tlie  purcbase-money  shall  be  paid.  So,  if  a  mortgagor 
wishes  to  redeem  the  mortgaged  estate,  and  there  are  conflicting  claims  be- 
tween third  persons,  as  to  their  titie  to  the  mortgage-money,  he  may  bring 
them  before  the  court,  to  ascertain  their  rights,  and  to  have  a  decree  ibr  a  re- 
demption, so  that  he  may  make  a  secure  payment  to  the  party  entitled  to  the 
money.  In  these  cases,  the  plaintiff  s^ks  relief  for  himself;  whereas,  in  an 
interpleading  bill,  strictly  so  called,  the  plaintiff  only  asks  that  he  may  be  at 
liberty  to  pay  the  money,  or  deliver  the  property  to  the  party  to  whom  it  of 
right  belongs,  and  may  thereafter  be  protected  against  the  claims  of  both.  In 
the  latter  case,  the  only  decree  to  which  the  plaintiff  is  etttitlod,  is  a  decree 
that  the  bill  is  properly  filed ;  or,  in  other  words,  that  he  shall  be  at  liberty  to 
pay  the  money,  or  bring  the  property  into  court,  and  have  his  costs ;  and  that 
the  defendants  interplead,  and  settle  the  conflicting  claims  between  them- 
selves. So,  a  bill  in  the  nature  of  an  interpleading  bill,  will  lie  by  a  bank, 
which  has  offered  a  reward  for  the  recovery  of  money  stolen,  and  a  propor- 
tionate reward  for  a  part  recovered,  where  there  are  several  claimants  of  the 
reward,  or  a  proportion  thereof  one  or  more  of  whom  have  sued  tho  bank. 
And  in  such  a  bill  all  the  claimants  may  be  made  parties,  in  order  to  have 
their  respective  claims  adjusted. 

[2]  It  is  sufficient  to  found  the  jurisdiction  that  one  tide  is  legal  and  the 
other  is  equitable.  Paris  v.  Oiffiam,  Coop.  Eq.  Rep.  56.  Indeed,  where  one 
of  the  claims  \s  purely  equitable,  it  seems  indispensable  to  come  into  equity ; 
for,  in  such  a  case,  there  can  be  no  interpleader  awarded  at  law.  Duke  ofJBoUon 
v.  WiUiamSj  4  Bro.  Ch.  300.  Thus,  for  instance,  if  a  debt  or  other  claim  has 
been  assigned,  and  a  controversy  arises  between  tlie  assignor  and  the  assignee 
respecting  the  title,  a  bill  of  interpleader  may  be  brought  by  the  debtor,  to 
have  the  point  settled,  to  whom  he  shall  pay.  Wright  v.  Ward^  4  Russ.  215. 
Where  the  title  of  all  the  claimants  is  purely  equitable,  there  is  a  still  broader 
ground  to  entertain  biUs  in  the  nature  of  a  bill  of  interpleader;  for  courts  of 
equity,  in  virtue  of  their  general  jurisdiction,  may  grant  relief  in  such  cases. 
Nor  is  it  necessary  (as  may  be  gathered  fh)m  what  has  been  already  said,)  that 
a  suit  shall  have  been  actually  commenced  by  either  or  both  of  the  conflicting 
claimants,  agmnst  the  party,  either  at  law  or  in  equity.  It  is  sufficient  that  a 
clum  is  made  against  him,  and  that  he  is  in  danger  of  being  molested  by  con- 
flicting rights.    Langston  v.  Soybftra,  2  Ves.  jun.  lOt. 
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luterploftder.    over  the  value  of  them  to  the  party  who  shall  be  found 

entitled  to  them.(a)[3] 
Benefit  of  in-  Nor  can  the  benefit  of  this  species  of  suit  be  obtained  by 
?o?l»ob\^'  motion  in  a  cause  to  which  the  stakeholder  is  a  defendant ; 
ed  upon  mo-  accordingly,  where  money  in  the  funds  was  the  subject  of  a 
m  ^^^^  suit  to  which  the  bank  *wafl  a  defendant,  Lord  Thurlow 
refused,  upon  the  application  of  the  bank,  to  make  any 
L  ™AJ  order  upon  the  litigating  parties  to  restrain  them  from  pro- 

ceeding at  law  against  the  bank  to  compel  a  transfer ;  he 
said  they  must  apply  in  the  shape  of  plaintiffs.  [l](i) 

(a)  Burnett  Y.  Anderson^  1  Meriv.  405. 

{b)  Birch  Y.  Oorbyn,  I  Cox,  144.    See  a  prior  application  by  otiier  defend- 
ants in  tills  cause,  1  Bro.  G.  0.  571. 


[3]  In  a  bill  of  interpleader  the  claimant  must  show  that  be  is  a  mere  stock- 
holder, having  no  personal  interest  in  the  controversy  between  the  parties 
claiming  the  funds  in  his  hands,  and  that  their  respective  claims  against  him 
are  of  the  same  nature  and  diaracter.  Shaw  v.  Chster^  8  Paige,  339.  And 
the  complainant  must  show  that  ho  is  ignorant  of  the  rights  of  the  respective 
parties  who  are  called  upon  bj  him  to  interplead.  Or  that  at  least  there  is 
some  doabt,  in  point  of  &ct,  to  which  claimant  the  debt  or  duty  belongs;  so 
that  he  cannot  safely  pay  or  render  it  to  one  without  risk  of  being  made  liable 
for  the  same  debt  or  duty  to  the  other.  And  therefore,  if  the  complainant 
states  a  case  in  his  bill  which  clearly  shows  that  one  defendant  is  entitled  to 
the  debt  or  duty  and  that  the  other  is  not^  both  defendants  may  demur.  The 
one,  upon  the  ground  that  the  complainant  has  a  perfect  defence  at  law  against 
his  daim ;  and  the  other,  on  the  ground  that  the  complainant  has  nether  a 
legal  or  an  equitable  defence  to  his  daim,  and  has  therefore  no  right  to  call 
upon  him  to  interplead  with  a  third  person  who  claims  without  right.  Sbats 
v.  Goster,  8  Paige,  339. 

Another  objection  equally  &tal  will  be,  that  the  complainant  shows  no  right 
to  oompel  the  defendants  to  interplead,  whatever  rights  they  may  daim ;  for 
otherwise  the  bi&  wiU  be  dismissed,  however  proper  in  other  respect  the 
case  might  be  for  an  iqterpleader.    Mitf.  £q.  PL  142. 

The  claims  of  the  defendants  should  also  be  spedfically  set  forth,  so  that 
they  may  appear  to  be  of  th^  same  nature  and  character  and  the  fit  subject  of 
a  bifi  of  interpleader.    Story's  Bq.  PI.  238. 

The  bill  should  also  show  that  there  are  proper  persons  in  esse^  capable  of 
interpleading,  and  of  setting  up  opposite  claims;  for  otherwise  the  objects  of 
the  bUl  would  be  unattainable.    lb.  239. 

The  bill  would  be  equaUy  defective  if  it  did  admit,  and  show  a  title  in  eadi 
ofthe  daimanta    lb.  240. 

[1]  Where  a  party  files  a  bill,  praying,  amongst  other  things,  an  injunction 
to  restrain  the  bank  fit>m  transferring  stock,  and  the  answer  denies  the  plain* 
tifif 's  title,  the  court  will  not,  on  motion  by  the  defendant,  dedde  the  point  by 
ordering  the  bank  to  permit  the  transfer ;  but  if  the  bank  is  served  with  a 
subpoena  and  notice  of  the  bill  and  its  object,  that  operates  as  an  injunction 
against  the  bank ;  and  if  the  plaintifi*  does  not  apply  for  an  injunction,  the 
proper  course  it  seems  for  the  defendant,  is  to  move  that  the  bank  shall  be  at 
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There  must  also  be  an  affidavit  by  the  plaintiff,  either  Inter^eadet 
annexed  to  the  bill,  or  filed  along  with  it  (for  want  of  which  Affldayit  ne- 
the  bill  will  be  demurrable)  asserting  that  the  plaintiff  does  o^rj  that 
not  exhibit  the  bill  by  fraud  or  collusion  with  either  of  the  ooiiugion. 
defendants,  but  spontaneously.(a)[2]    He  need  not,  however, 
swear  that  the  bill  was  filed  at  his  own  expense,  or  that  it 
was  filed  without  the  knowledge  of  either  of  the  defend- 
ants.(6)    The  court  will  not  determine  the  affidavit  to  be 
felse  upon  a  counter-affidavit  ;(c)  but  if  there  is  a  suspicion 
of  collusion,  it  will  direct  an  inquiry;  and  Lord  Eosslyn,  in 
a  case  where  fraud  was  proved  with  one  of  the  defendants, 
dismissed  the  bill  with  costs  to  the  other,  as  between  attor- 
ney and  client,  to  be  paid  by  the  plaintiff  and  his  solicitor ; 
and  the  latter  was  ordered  to  show  cause  why  he  should  not 
be  struck  off  the  rolls.(d) 

It  has  been  laid  down  in  two  very  recent  cases,  that  an  Whether  in- 
injunction  to  stay  proceedings  at  law  in  an  interpleading  t^^S^^elm 

be  obtained 

upon  affldayit 
(a)  Redes.  Tr.  116^    Errington  v.  AUomey-generalf  Banb.  303,  where  there 

is  an  absurd  qwxre  of  the  reporter,  which  shows  that  he  thought  the  affidavit 

waa  only  necessary-  where  the  attorney-general  was  a  party. 

(6)  2£ekxdf  v.  Harvey,  1  Ves.  248.     Stevenson  v.  Anderson^  2  V.  A  B.  410. 

{c)  2  Yea.  &  Bea.  410. 

(iQ  Jhmgey  y.  Angove^  2  Yes.  jan.  304. 

libfflty  to  permit  the  defendants  to  transfer  the  stock,  and  the  court  wHi  make 
an  order  permitting  such  transfer  on  a  gtyen  day,  unless,  in  the  meantime,  an 
injunction  shall  be  granted.  Boss  v.  Shears-,  5  Mad.  458 ;  Birch  y.  Oorbyn^ 
1  Br.  C.  a  571. 

[2]  That  the  claimant  of  money  or  other  thing  may  not  be  wrongfully  de- 
layed, the  complainant  in  a  bill  of  interpleader  should  make  an  affidavit  that 
his  bill  is  not  filed  in  collusion  with  either  of  the  defendants  named  therein, 
but  merely  of  his  own  accord  to  obtain  the  relief  sought  (1  Smith's  Prac. 
474 ;  Mite  Plead.  49 ;  1  Cow.  Rep.  704 ;  2  Story's  Eq.  116 ;  Story's  Eq.  Plead. 
237.)  The  object  of  such  an  affidavit,  it  ia  said,  is  to  prevent  this  proceeding 
from  being  resorted  to  for  the  purpose  of  giving  an  advantage  to  one  claimant 
over  the  other ;  and  if  it  ia  not  annexed  to  the  bill  the  want  of  ^'  it  is  in  strict- 
ness a  good  ground  of  demurrer."  (Story  Eq.  Plead.  238 ;  1  Cow.  Rep.  704.) 
But  if  the  defendants,  without  thus  objecting  that  the  oompkunant  has  not 
negatived  collusion  by  his  affidavit,  submit  to  answer  the  bill,  neither  of  them 
can  at  the  hearing,  or  on  error,  object  that  it  was  irreguhirly  exhibited.  As 
the  affidavit  was  intended  for  their  benefit,  and  to  prevent  injury  or  inconve- 
nience to  the  defendant  who  has  the  superior  right,  they  mi^  dispense  with  it, 
and  their  answers  amount  to  an  implied  waiver.  (See  McElwaine  v.  Willis  and 
others,  3  Paige's  Rep.  505.) 

By  the  practice  of  Connecticut,  it  is  not  necessary  to  annex  to  a  bill  of  in- 
terpleader an  affidavit  of  the  absence  of  collusion.  Ncuh  v.  5/m't^  6  Oonu. 
Rep.  421. 
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Interpleader,  suit,  stands  upon  the  same  principle  as  *the  common  mjouc- 
lion ;  and  that  it  cannot  be  obtained;  as  in  a  case  of  waste, 
upon  bill  filed  and  afiidayit(a)[l]  It  must  be  remarked, 
however,  upon  the  cases  in  which  the  doctrine  is  so  bid 
down,  that  though  a  search  was  directed  to  be  made  for 
precedents,  yet,  either  from  the  neglect  of  the  parties^  w 
from  the  urgency  of  the  case  which  required  immediale 
decision,  this  direction  does  not  appear  from  the  report  to 
have  been  complied  with.  The  author  has  consulted  several 
of  the  entries  in  the  register's  book,  and  although  in  maay 
the  injunction  obtained  was  the  common  injunction,  yei 
there  are  not  wanting  instances  in  which  the  injunctioa  was 
obtained  on  affidavit.  In  the  case  of  Stevenson  v.  Anderson, 
the  injunction  was  obtained  upon  affidavits,   and  as  the 

(a)  Croggon  v.  Symons^  3  Mad.  Rep.  130.    Baiky  v.  Pttnard,  ib.  131,  n* 


[1]  It  seems  to  have  been  formerly  the  practice  to  grant  an  injunction  to 
stay  proceedings  at  law  in  an  interpleading  suit  on  bill  filed  and  supported  br 
affidavits  before  answer  or  default  That  practice  was  afterwards  altered  in 
Oroggm  v.  SymonSf  (3  Mad.  130,)  by  the  vice  chanoeUor  with  the  sanction  of 
the  lord  chancellor ;  and  for  some  time  the  practice  was  to  treat  an  iojunctioD 
to  stay  proceedings  at  law  in  an  interpleading  suit,  as  standing  on  the  oo' 
principle  as  an  injunction  to  stay  proceedings  at  law  in  any  other  snit  ^ 
thezj^fore  an  ex  parte  injunction  on  affidavits  befbre  answer  would  not  be  gnoted 
in  an  interpleading  suit  to  restrain  actions  brought  against  the  pUuntiir  by  the 
defendant  See  also  3  Had.  131,  n.  a.  But  the  practice  is  now  that  the 
plaintifif  in  an  interpleader  suit  may  apply  at  once  for  a  special  injunction  to 
stay  aU  proceedings,  on  paying  the  money  in  dispute  into  court.  The  commoQ 
injunction  need  not  be  first  obtained.  Vkary  v.  Widger^  1  Sim.  15,  And  ft 
case  is  mentioned  by  Mr.  Smith,  in  which  an  injunction  was  granted,  altbongu 
the  trial  was  coming  on  the  next  day.  PiSing  v.  EiwardSj  1  Smith's  Fraa  2d 
ed.475. 

The  plaintiff  may  move  for  liberty  to  pay  the  money  into  court,  and  for  ao 
injunction  without  supporting  his  motion  by  an  affidavit  of  facta.  WaSf<^ 
V.  Sparks,  1  Sim.  385 ;  see  also  Sedgwicke  v.  Ckgg,  4  Jur.  742.  In  Z«fl^** 
T.  BoyUtoTiy  the  lord  chancellor  said,  as  regarded  reading  affidavits  agaiost  tbe 
answer,  that  an  interpleading  bill  is  exactly  upon  the  footing  of  a  bill  to  stay 
waste,  and  may  be  supported  by  specific  evidence  of  facts,  as  well  as  it  i^  |^ 
all  cases  by  specific  evidence  that  there  is  no  collusion ;  and  his  lordship 
thought  that  he  ought  to  have  admitted  affidavits  on  the  part  of  the  plaintiff 
against  the  answer.  But  at  that  period  it  was  usual  to  support  an  in^ 
pleader  bill  by  any  affidavit  of  facts,  which  as  above  stated,  is  now  unneeeesaiy- 
All  that  is  now  requisite  is,  that  the  plaintiff  should  accompany  the  bill  by  an 
affidavit  that  there  is  no  collusion,  (See  1  Smith's  Praa  2d  edit.  474;  and  1 
Craig  t  Myl.  188,)  against  which  no  affidavit  will  be  admitted.  Steveracn  t. 
Anderson^  2  Vea.  A  Be.  407.  Whether  therefore  the  doctrine  of  Lttngs^^' 
v.  BoyJskm  on  that  point  be  right  or  wrong,  it  seems  at  inresent  to  have  oo 
Implication. 
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defendant  had  appeared  in  time,  the  motion  was  made  upon  Inteipleader. 
notice,  and  accordingly  affidavits  were  read  in  opposition  to 
it.(a)  In  case  of  Aldridge  v.  Mesner^il))  the  plaintiff  moved 
for  an  injunction,  though  one  of  the  defendants  had  actually 
demurred  to  the  bill ;  and  upon  that  motion  the  defendant 
who  had  demurred,  was  restrained  from  proceeding  in  his 
action,  and  directed  to  undertake  the  defence  of  the  other 
action ;  and  the  cause  was  brought  to  a  conclusion,  although 
that  demurrer  was  never  argued.  It  is  remarkable,  also, 
that  it  does  not  appear  that  the  case  of  Langston  v.  Boybton 
was  brought  under  the  consideration  of  the  court.  That 
case  is  of  importance,  as  containing  a  discussion  upon  the 
subject  of  reading  affidavits  in  cases  of  interpleader,  *and  the  ritiin5ii 

deliberate  opinion  of  Lord  Eosslyn,  that  they  might  be  read  *■        ^ 

against  the  answer,  as  in  a  case  of  waste.  In  the  case  before 
him,  when  they  were  offered  upon  the  original  motion,  it 
was  insisted  for  the  defendants,  that  affidavits  could  only  be  ^ 
read  in  cases  of  waste,  and  Lord  Eosslyn  directed  the  argu- 
ment to  proceed  without  having  them  read :  but  upon  a 
subsequent  day  he  observed,  that  upon  consideration,  he 
thought  he  ought  to  have  had  the  affidavits  read :  that  an 
interpleading  bill  was  exactly  upon  the  footing  of  an  injunc- 
tion to  stay  waste,  and  might  be  supported  by  specific  evi- 
dence of  facts.(c) 

It  was  laid  down  by  Lord  Thurlow,  in  the  case  of  Dunqey  Whether  the 
V.  Angov€j{d)  (for  which  he  relied  both  upon  the  Practical  obTaln  an  1n- 
Eegister  and  the  Equity  Cases  Abridged)  that  a  plaintiff  can  Junction  with- 
never  proceed  compulsorily  by  injunction,  till  he  has  brought  the  subject  of 
the  subject-matter  of  the  suit  into  court ;  this,  however,  it  *^®^**  "^to 
should  seem,  would  only  apply  to  those  cases  where  the 
plaintiff  applies    specially  by   motion  for  an  injunction. 
There  are  several  cases  in  which  the  common  injunction  had 
already  been  obtained ;  and  the  question,  as  to  payment  of 
the  money  into  court,  did  not  come  into  consideration,  till 
the  discussion  as  to  the  continuing  the  injunction  upon  the 
coming  in  of  the  answer.(e)    It  has  also  been  expressly  laid 
down  by  Lord  Hardwicke,  in  the  case  of  Earl  of  Thanet  v. 

(a)  Reg.  Lib.  B.  1813,  IbL  668. 

Q))  6  Ves.  418. 

(c)2  Ves-jun.  108. 

(<^  3  Bro.  C.  C.  36. 

(«)  Brmer  ▼.  Buchmnm^  «it  3  Bro.  0.  a  36.    Swrry,  v  WaUham^  ibid. 
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Interpleader.    PcUterson^{a)  that  it  was  not  necessary  that  the  plaintiff  should 

r*itni1  luring  the  money  *into  court,  unless  the  other  side  require  it ; 

^        ^         but  that  it  is  necessary  that  the  plaintiff  should  make  an 

offer  to  do  so  by  his  bill.    In  the  exchequer  it  seems  to  be 

necessary  in  all  cases  that  the  money  should  first  be  paid 

PWnttffnat     i^to  court.(6)[l] 

entitled  to  his       It  has  been  said  that  the  plaintiff  in  a  bill  of  interpleader 

Beto*down*tiMr  ^  bound  to  prosecute  the  suit  so  far  as  to  sue  out  subpoenas 

cause  for         to  rejoin.(c)    In  a  late  case  this  has  been  carried  still  fiirther, 

^^'  for  where  the  plaintiffs  had  replied  to  the  answers,  and 

served  subpoenas  to  rejoin,  it  was  held  that  they  could  not 

move  to  have  their  costs  paid  out  of  the  fund  in  court,  but 

must  set  down  the  cause  for  hearing.(d)[2] 

(a)  Barnard  Ch.  Rep.  250. 

(&)  1  Fowl  Ex.  Pr.  260. 

(c)  Dungey  v.  Angove^  cit  Harr.  Ch.  Pr.  46. 

{dj  Jonea  y.  GWiam,  Coop.  49. 

[1]  In  an  early  case,  it  was  laid  down  that  the  plaintiff,  in  an  interpleading 
suit  touching  a  sum  of  money,  cannot  have  an  injunction  till  he  has  brong-bt 
the  fund  into  court  Dungey  v.  Angove,  3  Bro.  0.  C.  36.  On  this,  Lord  H«i- 
ley  observes,  that  it  should  seem  that  the  rule  would  only  ^ply  to  those 
oases  where  the  plaintiff  applies  specially  by  motion  for  an  injunction,  as  there 
are  several  cases  in  which  the  common  injunction  had  been  already  obtained, 
and  the  question  as  to  payment  of  the  money  into  court,  did  not  oome  into 
consideration  till  the  discussion  as  to  the  continuing  the  injunction  upon  the 
coming  in  of  the  answer.  It  must  be  observed,  however,  that  since  it  is  now 
unnecessary,  and  in  lact  irregular,  to  obtain  the  common  injunction,  the  rule 
may  be  said  to  be  of  universal  application  in  interpleading  suits ;  and  indeed 
in  the  common  order  for  an  injunction  in  an  mterpleading  suit,  the  injunctioa 
is  directed  to  issue  upon  bringing  the  Aind  in  question  into  court ;  and  if  with- 
out the  special  direction  of  the  court,  the  order  is  so  drawn  up  that  it  does  not 
make  the  bringing  the  fund  into  court  a  condition  precedent  to  the  issuing  of 
the  injunction,  the  order  will  be  discharged  for  iiregularity.  SieoekiHg  v. 
Behreru,  2  My.  &  Cr.  681 ;  PatUi  v.  Von  Meiie^  8  Sim.  327. 

The  complainant  in  a  bill  of  interpleader,  must  bring  the  ftmd  in  dispute  into 
court  before  he  can  be  allowed  to  take  any  steps  in  the  cause.  Meuz  v.  Bell, 
6  Sim.  175.  Therefore,  until  the  money  is  brougfit  in,  an  injunction  cannot  be 
issued.  Surry  v.  WdUhamy  2  Anst  539,  note.  3  Bro.  C.  0.  36.  The  com- 
mon order  for  an  Injunction  upon  a  bill  of  this  nature  is,  that  it  issue  upon  the 
complainant  paying  the  money  into  court  This  is  a  condition  precedent ;  and 
an  order  for  an  injunction  not  containing  it  will  be  discharged.  Sievekmg  v. 
Behrensy  2  My.  &  Craig  581.  If  the  money  cannot  be  paid  in  in  time  to  stay 
a  trial,  the  injunction  olfloer  should  be  applied  to  to  vary  the  order  on  the 
special  grounds.    lb, 

[2]  The  mterpleading  plaintiff,  immediately  on  filhig  his  bill,  accompanied  by 
the  affidavit  of  non-collusion,  may,  without  waiting  for  the  appearance  of  the 
defendants,  and  even  before  a  subpcena  has  been  served,  move  ex  parte  fyr  ua 
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If  at  the  hearing,  the  question  between  the  defendants  is  interpleader, 
not  ripe  for  decision,  the  court  will  direct  an  action,  or  an  pj.QQQeding8  at 

the  hearing, 
ii^anction  to  restrain  prooeedings  at  law  commenced  against  him,  offering  to 
pay  the  money  in  dispute  into  court 

If  the  defendant  haa  appeared,  he  is  served  with  a  notice  of  motion. 

It  appears  to  have  been  the  practice  to  read  an  affidavit  of  the  &ct8,  on  the 
motion  for  an  ii^unction.    But  this  is  not  now  requh-ed. 

In  Oroggon  v.  SymonSf  the  vice-chanceUor  refused  to  gnnt  an  injunction  at 
once  to  stay  proceedings  at  law  in  an  interpleading  suit,  and  assimilated  it  to 
the  common  injunction.    But  this  is  not  the  practice. 

The  plaintiff  in  a  bill  of  interpleader  moves  at  once  upon  a  notice  of  motion 
for  a  special  injunction  on  the  payment  of  the  money  into  court,  without  first 
obtaining  the  common  injunction,  as  in  other  cases  where  actions  at  law  are 
restrained.  And  the  injunction  not  only  restrains  execution,  but  also  trial, 
and  all  other  proceedings. 

In  PiUing  v.  Edwards^  the  injunction  was  granted  although  the  trial  was 
coming  on  the  next  day. 

A  bill  of  this  character  will  lie,  although  all  but  one  of  the  defendants 
claiming  the  subject  in  controversy  are  out  of  the  jurisdiction ;  otherwise,  by 
fraudulently  absenting  themselves,  they  might  prevent  the  other  claimant 
from  obtaining  justice.  If  the  answers  of  the  absent  defendants  are  not  put  in 
within  a  reasonable  time  a  perpetual  injunction  will  be  awarded  against  them. 
In  a  case  where  the  subject  was  a  policy  on  a  cargo  lost,  an  injunction  was 
granted  in  an  interpleading  suit  to  stay  proceedings  at  law,  although  both 
defendants  resided  abroad.  A  forUmi^  when  a  party  has  once  appeared,  he 
cannot,  by  subsequently  absenting  himself,  prevent  a  decree. 

And  after  an  answer  has  been  put  in  by  one  of  the  defendants,  should  there 
be  any  unproper  delay  in  getting  in  the  answer  of  the  others,  that  will  afford 
a  special  ground,  upon  which  the  party,  who  has  answered,  may  move  to  hare 
the  money  paid  out  to  him,  if  it  has  been  brought  into  court. 

If  one  of  the  defendants  does  not  appear,  the  bill  may  be  taken  as  confessed 
as  to  him. 

Where  a  defendant  suffers  a  bill  to  be  taken  as  confessed  against  him,  it  is 
an  admission,  that,  as  to  him,  the  bill  was  properly  filed,  and  that  he  has  made 
an  improper  claim  against  the  fund. 

If  one  of  the  defendants  is  not  personally  served  with  process,  being  absent, 
and  the  bill  is  taken  as  confessed  against  him,  the  defendant  who  appears  will 
not  be  entitled  to  the  possession  of  the  fund,  until  the  expiration  of  the  time 
limited  by  the  statute  for  the  other  defendant  to  appear,  unless  he  gives 
security  to  replace  the  fund,  in  case  the  other  defendant  appears  and  estab* 
lishos  his  right  to  the  same. 

Whenever  the  objection  to  a  bill  of  this  kind  appears  upon  its  &ce,  advan- 
tage should  be  taken  of  it  by  demurrer.  For  if  the  defendants,  instead  of  de- 
murring, put  in  answers,  insisting  that  the  bill  is  improperly  filed,  they  will 
only  be  allowed,  upon  the  dismisud  of  the  bill,  the  costs  to  which  they  would 
have  been  entitled  upon  the  allowance  of  a  demurrer. 

The  defendants  may  put  in  answers  admitting  or  denying  the  facts  stated 
in  the  bill.  If  the  defendants,  or  either  of  them,  deny  the  allegations  in  a  bill 
of  this  nature,  or  set  up  distinct  facts  in  bar  of  the  suit,  the  plaintiff  must  reply 
to  the  answer,  and  close  the  proofe,  in  the  usual  manner,  before  he  can  bring 
his  cause  to  a  hearing. 
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Interpleader,  jgsue,  or  a  reference  to  the  master,  as  may  best  be  suited  to 
the  nature  of  the  case.(a)  If  the  question  is  ripe  for  deci- 
sion, a  decree  is  made  between  the  respective  defendants, 
and  a  perpetual  injunction  is  decreed  against  the  defendant 
who  is  unsuccessful.  A  decree  in  a  suit  of  interpleader  has 
been  made,  though  one  of  the  defendants  made  default  at 
the  hearing  ;(J)  and  in  a  late  case  in  the  exchequer,  a  decree 
was  made,  though  one  of  the  defendants  had  not  appeared 
to  the  bill,  the  usual  process  of  contempt  having  been  gone 
through.(c) 

Decree  though      In  a  case  upon  this  subject  before  Lord  Eldon,  it  was  ob- 

femianta^out^^  j®^*®^)  *^^^  ^^®  ^^  ^^®  defendants  was  out  of  the  jurisdic- 
the  jurisdic-     tion,  and  therefore  that  a  bill  of  *interpleader  could  not  be 
supported ;  his  lordship,  however,  declared,  that  such  a  pro- 
[*405]  position  could  not  be  maintained,  as  a  person  out  of  the 

jurisdiction  might  threaten  and  bring  an  action ;  that  the 
plaintiff  in  a  bill  of  interpleader  against  person  within  and 
without  the  jurisdiction,  is  bound  to  bring  them  all  within 
the  jurisdiction  in  a  reasonable  time ;  if  he  does  not,  the 
consequence  is,  that  the  only  person  within  the  jurisdiction 
must  have  that  which  is  represented  to  be  the  subject  of 
competition,  and  the  plaintiff  must  be  indemnified  against 
those  who  are  out  of  the  jurisdiction,  when  they  think  pro- 
per to  come  within  it,  and  sue  either  at  law  or  in  this  court 

(a)  16  Yes,  203 ;  2  Bro.  C.  C.  149. 

(6)  Eodges  v  Smith,  1  Cox,  357. 

(c)  Farebroiher  v.  Prattentj  1  Dan.  64. 

Where  the  plaintiffs  had  replied  to  the  answers,  and  served  subpoenas  to 
rejoin,  ft  was  held,  that  they  could  not  move  to  have  their  costs  paid  out  of 
the  fund  in  court,  but  must  set  down  the  cause  for  hearing. 

But  where  the  defendants  admit  the  &cts  stated  in  the  bill,  and  in  whidi 
the  right  to  file  a  bill  of  interpleader  rests,  and  set  up  no  new  facts  as  against 
the  plaintiff,  or  in  bar  of  his  suit,  it  seems  to  be  sufficient  for  him  to  file  a 
replication,  and  to  set  the  cause  down  for  a  decreo  to  interplead,  without  wait- 
ing till  the  proofs  are  taken  as  between  the  defendants. 

A  decree  that  a  bill  of  interpleader  is  properly  filed  is  the  only  decree  that 
the  plaintiff  is  interested  in  obtaining. 

The  amount,  or  origin  of  the  fund,  Sic.  is  not  the  object  of  inquiry  as  against 
the  plaintiff,  except  in  reference  to  fhiud  or  collusion  on  his  part  But  the 
amount  of  the  origin  of  the  fund  may  be  material,  as  between  those  called 
upon  to  interplead. 

Where  the  decree  goes  on  to  order  a  reference  to  a  master  by  consent  of 
parties,  upon  principles  calculated  to  adjust  the  rights  of  those  called  upon  to 
interplead,  it  will  be  considered  a  substitute  for  the  ordinary  proceeding  by 
actual  interpleader. 
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If  the  plaintiff  can  show  that  he  has  used  all  due  diligence  interpleader. 
to  bring  persons  out  of  the  juriBdiotion,  to  contend  with 
those  who  are  within  it,  and  they  will  not  come,  the  court 
upon  that  de&ult,  aud  their  so  abstaining  from  giving  him 
the  opportunity  of  relieving  himself,  would,  if  they  after- 
wards came  here  and  brought  an  action,  order  service  on 
their  attorney  to  be  good  service,  and  enjoin  that  action  for- 
ever :  not  permitting  those  who  refused  the  plaintiff  that 
justice,  to  commit  that  injustice  against  him.(a)[l] 

If  there  is  a  fund  in  court,  the  plaintiff  has  a  lien  upon  plaintiff  enti- 
it,  and  will  at  the  hearing  be  entitled  to  have  his  costs  paid  *^^  ^  ^^ 

...  .  and  hsfi  a  lien 

out  of  it  ;(6)  if  there  is  no  fund,  costs  will  be  given  against  upon  the  fund, 
the  party  who  occasioned  the  suit.(c) 

(a)  Stevenson  v.  AnderaoTij  3  V.  &  B.  411. 

(&)  Eacket  v.  Webb,  Finch,  257.  Aldrich  v.  Thompson,  2  Bro.  C.  C.  149.  Hod- 
ges V.  Smiffi,  1  Cox.  357. 

(c)  Aldrige  v.  Mesner,  6  Ves.  419. 


[1]  Courts  of  equity  dispose  of  questions  arising  upon  bills  of  interpleader,  in 
various  modes,  according  to  the  nature  of  the  question,  and  the  manner  in 
which  it  is  brought  before  the  court  An  interpleading  bill  is  considered  as 
putting  the  defendants  to  contest  their  respective  claims  just  as  a  bill  does, 
which  is  brought  bj  an  executor  or  trustee  to  obtain  the  direction  of  the 
court,  upon  the  adverse  claims  of  different  defendants.  If,  therefore,  at  the 
hearing,  the  question  between  the  defendants  is  ripe  for  a  decision,  the  court 
will  decide  it,  and  make  a  final  decree  at  the  first  hearing.  And  if  it  is  not 
ripe  for  a  decision  as  between  the  defendants,  the  court  merely  decides  that 
the  bill  is  properly  filed,  and  dismissee  the  plaintiff  with  his  costs  up  to  that 
time,  and  directs  an  action,  or  an  issue,  or  a  reference  to  a  master,  to  ascertain 
contested  facts,  as  may  be  best  suited  to  the  nature  of  the  case. 

An  issue  or  a  direction  to  interplead  at  law  would  be  obviously  improper  in 
an  cases,  except  those  where  the  titles  on  each  side  are  purely  legal  Equit- 
able titles  can  only  be  disposed  of  by  courts  of  equity ;  and  even  as  to  legal 
titles,  it  is  obvious,  that  in  many  cases  a  resort  to  an  issue,  or  to  an  inter- 
pleader, to  be  had  at  law,  would  be  luineoeasary,  or  inexpedient. 

I(  after  answer  by  both  defendants,  one  makes  default  at  the  hearing,  the 
court  will  make  a  decree  on  hearing  the  case  of  the  defendant  who  appears. 

On  a  reference  to  the  master  to  settle  the  rights  of  the  defendants  to  an 
interpleading  suit  as  between  themselves,  the  court  will  give  the  benefit  of  a 
discovery  as  against  each  other,  if  they,  or  either  of  them,  desire  it 

Two  defendants  may  read  the  answers  of  each  other  at  the  hearing,  and  are 
allowed  in  costs  for  a  copy  of  each  other's  answer. 

It  appears  by  the  case  otArmiter  v.  Svoankm,  as  reported  in  I  Ambler,  803, 
that  in  a  bill  by  trustees  in  the  nature  of  a  bill  of  interpleader,  the  court  gave 
leave  to  one  of  the  defendants  to  examine  one  of  the  plaintiff^  as  a  witness. 

But  Mr.  Blunt  in  a  note  to  this  case  in  his  edition  of  Ambler  seems  to  think 
that  there  is  a  mistake  in  the  report  both  as  to  the  name  of  this  case  and  as  to 
the  application  and  point  decided. 
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Interpleader.  Coste  may  also  be  given  if  the  court  thinks  *proper,  be- 
Co8t8  given  as  twcen  the  defen(lants.(a)  The  direction  in  that  case  is,  that 
between  de-  the  plaintiff  shall  be  at  liberty  to  retain  his  costs  out  of  the 
ftind,  to  pay  the  remainder  to  the  defendant  in  favor  of 
whom  the  decree  is  made,  and  that  the  unsuccessfdl  defend- 
ant should  pay  to  the  other  defendant  what  should  be  so  re- 
tained by  the  plaintiff,  and  the  costs  of  that  defendant  [1] 

(a)  Cowtan  v.  WtSiaww,  9  Ves.  101^    Brimer  v.  Buchanam^  cit  ib.     Jhasdak 

V.  Loughnan^  ib.  Hodges  v.  SmWi^  sup.     Thirey  v. ,  cit.  2  Cox.  281.     The 

case  of  Dowson  t.  HardcasUe,  (which  was  reported  in  the  first  edition  of  Mr. 
Vesey's  Reports,  vol  l,  368,  but  omitted  in  the  second,)  has  been  supposed  to 
have  been  to  the  contrary ;  but  it  appears  from  Mr.  Cox's  report,  where  the 
order  is  inserted,  that  one  set  of  defendants  were  directed  to  paj  the  costs  to 
the  other.  2  Cox,  178.  In  Edenson  v.  BobertSy  ib.  280,  the  same  doctrine  was 
recognized:  both  these  orders,  however,  are  contrary  to  the  present  practice. 
In  the  former  case,  from  the  circumstance  of  the  plaintiff  not  being  directed  to 
take  or  retain  his  costs  from  the  fhnd  in  dispute ;  in  the  latter,  he  was  ordered 
to  pay  the  costs  to  certain  of  the  defendants,  and  then  to  have  those  costs,  to- 
gether with  his  own,  out  of  the  fund. 


[1]  Where  the  plaintiff  has  brought  a  bill  of  interpleader,  properly  and  in  good 
&ith,  as  against  both  the  defendants,  (Badeau  v.  Bogera^  2  Paige,  209,)  he  will 
be  entitled  to  his  costs  both  in  equity  and  at  law,  where  he  has  been  sued,  out  of 
the  fund.  Bicha/rds  v.  SaMer,  6  John.  Ch.  4d5 ;  Ccoifidd  v.  Skrling,  1  Hopk.  234 

It  is  otherwise,  where  the  bill  is  unnecessarily  filed.  Beddi  v.  Hoffman,  2 
Paige,  199;  Badeau  v.  Bogers,  ib.  209;  Shaw  v.  OoOer,  8  Paige,  339. 

The  plaintiff  has  a  Uen  for  his  costs  on  the  fund  in  court,  if  there  be  such  a 
f\ind ;  but,  if  there  be  no  such  fund,  then  costs  will  be  given  against  tho  par- 
ty, who  occasioned  tho  necessity  for  the  suit  This  was  so  held  in  a  case, 
which,  though  not  strictly  one  of  interpleader,  was  in  the  nature  of  an  in- 
terpleading bill.  Aldridge  v.  Meaner^  6  Sumner's  Yesey,  418,  419.  See  JHm- 
lop  V.  HiMard,  19  ib.  205,  Mr.  Hovenden's  note. 

In  the  adjustment  of  the  ooutroversy  between  the  defendants,  the  party, 
whose  claim  is  adjudged  groundless,  will  be  compelled  to  pay  the  costs,  which 
have  been  taken  in  the  first  histance  firom  the  fund,  to  the  rightful  claimant  of 
the  fund. 

Costs  may  be  given  as  between  the  defendants  to  an  interpleading  biU. 

The  direction  in  that  case  is,  that  the  plaintiff  shall  be  at  liberty  to  retain 
his  costs  out  of  the  fund ;  to  pay  the  remainder  to  the  defendant  in  favor  of 
whom  the  decree  is  made ;  and  that  the  unsuccessful  defendant  should  pay  to 
the  other  defendant  what  should  be  so  retained  by  the  plalntifij  and  the  costs 
of  that  defendant  Costs  may  be  given  to  a  defendant  in  a  suit,  which,  though 
not  strictly  one  of  interpleader,  was  in  the  nature  of  an  interpleaduig  bill  If 
one  of  the  defendants  suffers  the  bUl  to  be  taken  as  confessed  against  him,  he 
will  be  personally  charged  with  all  the  costs,  which  have  accrued  in  conse- 
quence of  his  unjust  claim  upon  the  fhnd.  Under  special  circumstances  the 
defendants  will  be  allowed  their  oosts  respectively  out  of  the  fund.  If  the  de- 
fendants, in  a  proper  oase  for  demurring,  put  in  answers  insisting,  that  the  bill  is 
improperly  filed,  they  will  be  allowed,  on  a  dtsmissal  of  the  bill,  only  the  oosta^  to 
which  tliey  would  have  been  entitled,  upon  the  allowance  of  a  demurrer.    Costs 
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After  the  cause  has  been  heard,  and  a  trial  at  law  direct-  interpleader, 
ed,  there  is  an  end  to  the  suit  as  to  the  plaintiff,  so  that  if  ^^  lajntiffdies 
he  afterwards  dies,  there  is  no  necessity  for  revivor,  each  de-  after  hearing, 
fendant  being  in  the  nature  of  a  plaintiff.(a)[2] 


no  revivor  ne- 
cessaiy. 


(a)  Awm.  I  Vem.  361. 


are  generally  given  as  between  party  and  party.  But  in  Dungey  v.  Angove^  which 
was  a  case  of  firaudnlont  collusion,  the  plaintiff  and  his  solicitor  were  ordered  to 
pay  the  defendant  to  a  bill  of  interpleader,  which  was  dismissed,  all  his  expenses 
as  between  attorney  and  client 

On  a  bill  of  interpleader  properly  filed,  the  complainants  are,  in  general, 
entitled  to  their  costs  out  of  the  Aind.  Amyr  v.  GatiU,  2  Paige,  284 ;  Spring 
V.  South  Oarolina  Ins.  Co.^  8  Wheat  268.  They  are  to  be  paid,  in  the  first  in- 
stance, by  the  party  entitled  to  tlie  fbnd,  but  eventually  by  the  other.  Can- 
JuUd  V.  Morgan^  Hopk.  224;  Thom^psan  v.  EbbeUSy  id.  272. 

Where  a  bill  is  unnecessarily  filed,  however,  the  complainant  will  not  be 
allowed  his  costs  out  of  the  fund.  BedeU  v.  Hoffman^  2  Paige.  199.  He  will 
be  entitled  to  his  costs  only  in  those  cases  where  the  bill  is  neceasarily  and 
properly  filed  as  against  both  defendants.  Badeatt  v.  Hogers^  2  Paige,  209. 
But  if  one  of  the  defendants  suffers  the  bill  to  be  taken  as  confessed  against 
him,  he  will  be  personally  charged  with  all  the  costs  which  have  been  produc- 
ed in  consequence  of  his  UDJust  claim  upon  the  fund.   {Id.  ib.) 

Under  special  circumstances,  it  is  right  to  allow  the  defendants  to  have 
their  costs  respectively,  to  be  deducted  fh)m  the  fund.  Atkinson  v.  Manks,  1 
Oowen,  691. 

Where  it  appeared  upon  the  face  of  the  bill  of  interpleader  that  it  was  not 
a  proper  case  for  such  a  bill,  and  the  defendants,  instead  of  demurring,  put  in 
answers  and  went  to  a  hearing  upon  pleadings  and  proofs,  insisting  in  their 
answers,  however,  that  the  bill  was  improperly  filed,  the  court,  upon  a  dismis- 
'sal  of  the  bill,  only  allowed  the  defendants  the  costs  to  which  they  would  have 
bten  entitled  if  they  had  demurred,  and  the  bill  had  been  dismissed  upon  the 
allowance  of  the  demurrers.     Shaw  v.  Coster^  8  Paige,  339. 

[2]  The  remedy  by  bill  of  interpleader,  although  it  has  cured  many  defects 
in  proceedings  at  law,  has  yet  left  many  cases  of  hardship  unprovided  for.  No 
attempt  appears  to  have  been  made  in  America  to  remedy  these  grievances. 
But  in  England,  by  1  &  2  Will.  4,  cap.  58,  a  far  more  expanded  reach  has  been 
given  to  the  remedy  of  interpleader  in  the  courts  of  law,  and  its  benefits  havo 
been  extended  to  many  cases  of  honest,  but  unavoidably  doubtful  litigation. 
The  jurisdiction  in  equity  seems,  however,  to  have  been  left  substantially  upon 
its  old  foundation.     2  Story's  Eq.  Juria  §  823. 

Although  a  bill  of  interpleader,  strictly  so  called,  lies  only,  where  the  party 
applying  claims  no  interest  in  the  subject-matter ;  yet  there  are  many  cases, 
where  a  bill  in  the  nature  of  a  bill  of  interpleader,  will  lie  by  a  party  in  interest, 
to  ascertain  and  establish  his  own  rights,  where  there  are  other  confiicting 
rights  between  thu*d  persons.  As,  for  Instance,  if  a  plaintiff  is  entitled  to 
equitable  relief  against  the  owner  of  property,  and  the  legal  title  thereto  is  ui 
dispute  between  two  or  more  persons,  so  that  he  cannot  ascertain  to  which  it 
actually  belongs,  he  may  file  a  bill  against  the  several  claimants  in  the  nature 
of  a  bill  of  interpleader  for  relief.  In  such  cases  the  plaintiff  seeks  relief  for 
himself  whereas  in  an  interpleading  bill  strictly  so  called,  the  plaintiff  only 
aakSy  that  he  may  be  at  liberty  to  pay  the  money  or  deliver  the  property  to 
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Parties  re- 
strained firom 
setting  up 
terms. 

[*407] 


Courts  of  equity,  as  observed  by  Lord  Bedesdale,  in  many 
cases  act  as  ancillary  to  the  administration  of  justice  in  other 
courts,  by  removing  impediments  *to  the  fair  decision  of  a 
question.  Thus  if  an  ejectment  is  brought  to  try  a  right  to 
land  in  a  court  of  common  law,  a  court  of  equity  will  re- 
strain the  party  in  possession  from  setting  up  any  title,  (as 
for  instance,  a  term  of  years,  or  other  interest  in  a  trustee, 
lessee  or  mortgagee)  which  may  prevent  the  fair  trial  of  the 
right  :(a)  when  the  plaintiff  asks  that  the  defendant  may  be 
restrained  from  setting  up  terms,  he  must  aver  that  there 
are  terms  actually  outstanding;  a  mere  vague  allegation 
that  the  action  may  be  defeated  by  setting  up  outstanding 
terms,  is  not  sufiScient  ;(6)  and  this  averment,  if  made  by 
the  bill,  may  be  met  by  a  negative  plea.(c)[l] 


(a)  Redes.  Tr.  108.    Bondy.  HopUns,  1  Sch.  &  Lefl  430.    PuUeney  v.  War- 
rm^  6  Ves.  89.     Crow  v.  Ik/ieU,  3  Mad.  181. 

(b)  Jones  v.  Jones^  3  Men  v.  172.    Barber  v.  Hunter^  cit.  ib. 

(c)  Armitage  v.  Wadsworthf  1  Mad.  Rep.  189. 


the  part7,  to  whom  it  of  right  belongs,  and  may,  tliereafter,  be  protected 
against  tbo  claims  of  both.    2  Story's  £q.  Juris,  sec  824. 

Where  one  of  the  defendants  in  a  bill  of  interpleader  in  his  answer  makes  a 
claim  against  the  plaintiff  beyond  the  amount  admitted  to  be  due  and  paid 
into  court,  and  which  is  not  claimed  by  the  other  defendants,  he  will  be  per^ 
mitted  to  proceed  at  law  to  establish  his  right  to  that  part  of  his  demand,  which 
is  not  in  controversy  with  the  other  defendants.    Bank  v.  Bangt^  2  Paige,  570. 

[1]  Notwithstanding  the  equity  doctrine  as  to  the  trust  of  such  a  term,  the  le- 
gal interest  remains  distinct  and  separate  from  the  inheritance,  aod  the  owner 
of  the  latter  has,  in  the  contemplation  of  this  court  the  absolute  command  there- 
of Now,  upon  an  ejectment  being  brought  at  law  against  such  a  proprietor, 
as  it  is  a  rule  that  the  plaintiff  in  an  action  of  that  kind  must  prevail,  if  at  all, 
by  the  strength  of  his  own  title ;  (5  T.  R.  110,  note ;)  the  defendant^  upon  set- 
ting up  a  term  as  a  defence  thereto,  is  considered  to  show  a  sufficient  reason 
for  postponing  the  determination  of  the  right  during  its  continuance ;  and  there- 
fore, where  it  is  of  long  duration  he  may  virtually  defeat  the  plaintiff's  claim  by 
means  which  are  quite  extrinsic  to  the  merits  of  the  case.  See  WiBougfiby  r. 
WiUoughby,  1  T.  R.  763 ;  3.  C.  AmbL  282.  And  this  consequence  ensoes  al- 
though the  term  be  held  as  a  security  for  money,  and  the  plaintiff  claims  sub- 
ject to  the  charge,  {Doe  v.  Staple^  2  T.  R.  684;)  or  it  be  a  term  outstanding, 
the  purposes  of  which  are  satisfied.  10  Yes.  260 ;  and  see  Tktmer  v.  Richmond^ 
2  Vem.  81.  I^  when  a  sale  or  encumbrance  has  been  made  of  the  inheritance 
of  lands,  the  purchaser  or  encumbrancer  should  discover,  that  in  consequence 
of  a  prior  sale  or  encumbrance,  his  enjoyment  of  the  property  is  likely  to  be 
either  wholly  or  partially  prevented  by  the  owner  of  such  prior  title,  and  there 
should  be  a  term  outstanding,  which  was  created  before  such  prior  sale  or  en- 
cumbrance, he,  by  obtaining  an  assignment  thereof  to  a  trustee  for  him  to  at- 
tend the  inheritance,  might  secure  to  himself  the  enjoyment  of  the  estate  dur- 
ing the  contanuanoe  of  the  term  at  least     WiUoughby  v.  WiUaughbyj  1  T.  R 
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la  a  case  trpon  this  subject  which  occurred  before  Lord  Tenant  r©- 
Eldoii,(a)  the  plaintiff  had,  through  his  negligence,  suffered  g^lng^up^'J^ 
a  verdict  in  ejectment  to  be  obtained  against  him  by  one  of  lease  against 
the  defendants  in  equity,  upon  which  judgment  was  entered  brought'byhis 
up,  and  a  writ  of  possession  issued :  the  tenant  in  possession,  landlord 
instead  of  being  turned  out,  was  prevailed  upon  by  the  ment  had  been 
defendant  to  attorn  to  him.    The  bill  prayed,  amongst  other  o^t^^fi . 

■^     •'      '  °  against  him 

things,  that  the  defendants  might  be  restrained  ^from  setting  and  his  land- 
up  the  lease  granted  by  the  plaintiff  as  a  defence  to  any  nJ^fj™^  ^f 
ejectment  brought  by  him  to  prevent  him  trying  his  title,  the  latter,  and 
General  demurrers  having  been  put  in  both  by  the  tenant  ^^^^  *'"^"'' 
and  the  defendant  who  had  recovered  in  ejectment,  Lord 
Eldon,  in  giving  judgment  observed,  that  upon  the  princi-  [*408] 

pies  of  this  court,  if  a  tenant  under  a  lease  has,  in  conse- 
quence  of  a  judgment  against  him  and  the  landlord,  ceased 
to  be  his  tenant,  and  attorned  as  tenant  to  another,  even  if 
the  landlord  permitted  that  recovery  in  ejectment  to  be 
obtained  by  negligence,  it  was  against  conscience  that  the 
tenant  should,  upon  any  future  trial  of  the  right  of  that 
person  who  stood  in  the  relation  of  landlord  to  him,  set  up 
against  that  person,  in  order  to  defeat  his  right,  the  lease 

(o)  Baker  v.  MeUish,  10  Ves.  104. 

763 ;  1  Jao.  R.  496.  And  hence  has  arisen  the  usual  practice  upon  purchases 
or  encumbranoes  of  the  inheritance,  to  obtain  for  the  purchaser  or  encumbran- 
oer  the  assignment  of  any  terms  which  are  outstanding,  as  it  is  said,  to  attend 
and  protect  it.  Now,  it  is  obvious  that  the  indiscriminate  use  of  such  means 
to  defend  the  possession,  however  advantageous  in  the  instance  last  alluded  to, 
might  in  some  cases  be  made  the  occasion  of  gross  injustice ;  and  the  courts  of 
law,  from  their  inability  to  ascertain  the  motives  and  real  circumstances  of  the 
case,  and  above  all  from  the  positive  nature  of  their  rules,  could  not  prevent 
the  flrequent  occurrence  of  the  eviL  This  court,  however,  lends  its  assistance, 
by  distinguishing  between  those  cases  where  such  a  defence  ought  to  be  allow- 
ed, and  those  where  it  should  be  prevented,  and  which,  it  may  be  observed, 
from  its  mode  of  proceeding  to  ascertain  the  truth,  it  is  peculiarly  capable  of 
doing.  In  the  former  instances,  it  withholds  its  power  over  the  parties,  and 
leaves  them  to  the  event  of  a  trial  at  law ;  whilst  in  the  latter,  it  interferes  to 
prohibit  the  use  of  that  accidental  advantage  which  a  term  may  afford.  But 
such  an  interest  is  not  the  only  impediment  which  may  be  set  up  in  bar  to  a 
legal  trial  of  the  right,  for  it  should  seem,  that  any  other  title,  by  virtue  of 
which  the  owner  might  obtain  possession  of  the  property,  as  a  judgment,  sta- 
tute  or  recognizance,  would  be  an  obstacle  to  the  plaintiff's  success  on  an  eject- 
ment, provided  that  it  was  of  prior  date  to  claim  whifth  it  is  put  forward  to 
defeat  And  it  seems,  that  such  last  mentioned  titles,  although  they  have  no 
specific  duration,  and  even  although  they  should  have  been  satisfied,  would 
operate  as  impedimenta  to  prevent  the  decision  upon  the  right.  Stanton  v. 
Sadkr^  2  Tern.  30 ;  and  see  2  Tern.  159. 
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Setting  up 
terms. 


The  person 
who  had  reco- 
vered also  re- 
strained. 


Duration  of 
the  term  un- 
important 

[*409] 


taken  from  him.  That  whatever  other  remedies  the  land- 
lord might  have,  and  however  numerous  they  might  be,  yet 
the  court  would  not  permit  the  tenant  to  defeat,  or  attempt 
to  defeat  that  right,  if  pursued  by  ejectment. 

His  lordship  then  observed,  that  if  this  could  be  main- 
tained as  to  the  tenant,  the  person  who  became  his  landlord 
was  also  bound  in  equity  not  to  take  advantage  of  an  act 
which,  in  equity,  was  considered  unrighteous ;  such  a  bill, 
therefore,  might  be  maintained  by  a  landlord  who  lost  his 
possession  in  ejectment,  meaning  to  try  another  against  his 
former  tenant,  to  restrain  him  from  setting  up  the  lease 
taken  from  the  landlord  in  order  to  defeat  his  title ;  and  no 
third  person  would  be  permitted  to  take  advantage  of  that 
act,  if  the  tenant  proposed  to  do  it. 

In  this  case  there  was  only  a  year  and  three  quarters  of 
the  term  unexpired,  and  it  was  contended  that  though  the 
court  might  remove  a  long  term  out  of  the  way  of  the  trial 
of  an  ejectment,  yet  that  it  *would  not  assist  the  impatience 
of  the  plaintiff,  and  interfere  against  so  trivial  an  incon- 
venience; but  the  objection  was  overruled.  It  was  also 
decided,  that  it  is  not  necessary  that  an  ejectment  should 
actually  be  brought  before  the  bill  is  filed.  [1] 


[1]  The  remedj  by  injunction  is  also  applied  in  aid  of  the  administration  of 
justice  in  other  courts  to  remove  impediments  to  the  fair  dedsion  of  a  ques- 
tion, by  setting  up  some  purely  legal  title ;  as,  for  instance,  an  outstanding 
term  or  other  interest  in  a  trustee,  lessee  or  mortgagee.  Thus,  where  a  land- 
lord, against  whom  ejectment  was  brought,  having  by  negligence  suffered 
judgment  to  go  by  default,  and  the  tenant  having  attorned  to  the  ejectors, 
the  landlord  afterwards  filed  his  bill,  among  other  things,  to  restrain  his  tenant 
and  the  ejectors  firom  setting  up  the  lease  to  the  tenant,  in  any  ejectment 
which  he  Uio  landlord  miglit  bring.  And  Lord  Eldon,  C,  held  that  the  de- 
fendant could  not  make  use  of  the  lease  to  narrow  any  of  the  plaintiff's  reme- 
dies or  to  diminish  their  number. — "  The  principle  of  tliis  case,"  said  bis  lord- 
ship, "  is,  that  it  is  against  conscieace  that  the  tenant  should  be  allowed  to  set 
up  in  ejectment  brought  by  his  landlord,  his  lease,  not  to  protect  his  own  pos- 
session under  his  landlord,  but  for  the  purpose  of  actually  evicting  and  ex- 
cluding the  landlord  from  his  relation  with  him  as  tenant.  And  that  it  is  an 
unrighteous  use  of  his  lease  to  protect  his  titie  under  those  to  whom  he  has 
attorned,  against  his  landlord." 

But  this  relief  is  founded  on  the  principle  of  there  bemg  a  better  substantial 
right  in  the  party  claiming  it  than  his  opponent;  and  therefore,  if  there  is  a 
rebutting  equity  In  the  party  claiming  the  benefit  of  such  purely  legal  title, 
the  court  will  not  interfere.  Thus,  where  there  was  a  tenant  for  life  under  » 
devise,  with  power  to  grant  building  leases  for  sixty-one  years  in  possession 
of  such  parts  of  the  estate  as  should  be  fit  for  building,  the  leases  to  contain 
proper  building  covenants  on  the  part  of  the  lessees ;  and  the  tenant  for  lifb 
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The  court,  however,  will  not  restrain  the  setting  up  of  ^^^^  "^ 
terms  in  every  case ;  for,  as  observed  by  Lord  Eedesdale,  as 

This  relief  not 

made  a  lease  for  sixty-one  years,  of  certain  parts  of  the  estate,  not  for  the  pur-  ^  pmSser 
pose  of  having  boildings  thereon,  and  not  containing  any  building  covenants  for  valuable 
on  the  part  of  the  lessee.    It  did  not  appear  that  the  lessee  had  notice  of  the  consideration 
power  or  of  the  fact  of  the  lessor  being  merely  tenant  for  life.    In  ejectment  without  notice, 
brought  by  a  subsequent  tenant  for  life  against  the  assignee  of  the  lessee,  the 
defendant  at  law  set  up  in  bar  outstanding  satisfied  terms  created  by  the  tes- 
tator.   It  was  held,  that  the  lessee  being  a  purchaser  for  valuable  consideration 
without  notice,  had  a  right  to  get  in  and  set  up  outstanding  satisfied  terms, 
and  a  bOl  praying  an  injunction  to  restrain  him  firom  setting  up  the  terms  was 
dismissed  with  oosts. 

The  general  doctrine  as  to  removing  legal  impediments  to  the  fiur  trial  of  a 
right  is  stated  by  Lord  Chancellor  Manners  to  be,  that  the  court  never  hesi- 
tates to  remove  a  temporary  bar  for  the  purpose  of  enabling  parties  to  assert 
their  legal  rights  in  a  court  competent  to  decide  them,  unless  there  be  ftuud, 
positive  or  constructive,  imputable  to  the  plaintiff  in  equity;  or  unless  the  de- 
fendant be  protected  as  a  purchaser  for  valuable  consideration  without  notice ; 
but  the  plaintiff  may  by  acquiescence  impose  such  diiBculties  on  the  other 
party,  as  to  prevent  the  court  fix)m  interfering  to  protect  the  plaintiff  by  re- 
moving such  temporary  bars. 

But  it  must  be  observed  that  an  injunction  to  restrain  setting  up  outstand- 
ing termS)  will  not  be  granted  on  motion  prior  to  a  decree  or  decretal  order,  as 
the  principle  of  such  a  bill  is,  that  the  court  directs  the  mode  of  proceeding  at 
law  under  a  decree ;  and  that  in  general  till  the  decree,  the  court  must  suppose 
the  parties  to  be  litigating  upon  questionable  rights.  Consistent  with  this 
doctrine  are  two  late  determinations  from  which  the  rule  is  to  be  collected, 
that  an  injunction  will  not  be  granted  on  motion  to  restrain  tlie  sotting  up  of 
outstanding  terms,  or  generally  to  aid  trials  at  law  by  equitable  relief,  where 
the  plaintiff's  equity  is  not  made  out,  and  where  it  may  appear  at  the  hearing 
that  the  defendants  have  also  a  right  to  equitable  assistance  in  the  trials  at 
law.  And  the  plaintiff  must  allege  that  there  is  an  outstanding  term,  and 
state  what  sort  of  a  term  it  is ;  a  mere  allegation  that  the  defendant  threatens 
to  set  up  some  outstanding  term  will  not  do. 

In  a  very  late  case,  however,  in  the  exchequer,  where  the  answer  admitting 
the  title,  set  up  a  defence  consistent  with  that  admission,  and  on  which  the 
court  thought  at  the  hearing  it  might  have  to  pronounce ;  although  the  uijunc- 
tion  was  rethsed  on  that  ground,  the  court  seems  to  have  thought  that  if  party 
files  a  bill  claiming  under  a  legal  title,  merely  to  remove  out  of  the  way  out- 
standing terms,  which  the  defendant  might  set  up  at  law,  and  the  title  of  the 
plaintiff  is  admitted  simplidtery  and  no  defence  set  up  which  could  be  made  a 
defence  at  the  hearing,  an  injunction  might  be  granted  on  motion  to  remove 
such  outstanding  term. 

The  same  principle  will  be  applied  to  the  removal  of  other  legal  impedi- 
ments to  the  fiiir  trial  of  a  right  at  law.  Thus,  in  a  case  of  gross  firaud,  where 
the  defendant  had  taken  possession  of  the  estates  of  the  pUdntiffs,  and  had 
levied  a  fine  of  which  they  had  no  knowledge,  and  met  their  claims  by  various 
fraudulent  defences,  keeping  the  fine  back  until  the  five  years  and  non-claim 
had  run ;  the  house  of  lords  determined  (reversing  the  decision  of  the  court  be- 
low) that  he  should  be  restrained  from  setting  up  the  fine  ui  bar  to  an  action  of 
ejectment    And  so  the  court  has  restrained  a  party  firom  setting  up  the  stat- 
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it  proceeds  upon  the  principle  that  the  party  in  possession 
ought  not  in  conscience  to  use  an  accidental  advantage  to 
protect  his  possession  against  a  real  right  in  his  adversary ; 
if  there  is  any  circumstance  which  meets  the  reasoning  upon 
this  principle,  the  court  will  not  interfere ;  therefore,  if  the 
possessor  is  a  purchaser  for  a  valuable  consideration  without 
notice  of  the  title  of  the  claimant,  this  is  a  title  in  conscience 
equal  to  that  of  the  claimant,  and  the  court  will  not  restrain 
the  possessor  from  using  any  advantage  he  may  be  able  to 
gain  to  defend  his  possession.(a) 

This  species  of  relief,  it  is  said,  is  never  granted  upon 
motion  prior  to  the  decree,(6)  as  it  would  be  deciding  the 
whole  equity  of  the  case  before  the  decree.  The  principle 
of  a  bill  of  this  nature  is,  that  the  court  directs  the  mode  of 
proceeding  at  law  under  the  decree ;  and,  therefore,  it  can- 
not be  right,  that  previous  to  the  decree,  an  ejectment  is  to 
go  at  the  hazard  of  proceeding  in  the  very  manner  which 
the  court  would  have  prohibited.(c)[2] 

*Where  the  court  is  of  opinion  at  the  hearing,  that  the 
plaintiff  has  established  a  case  which  entitles  him  to  an 
injunction ;  or  if  a  bill  praying  an  injunction  is  taken  pro 


(a)  Redes.  Tr.  109. 

(6)  EyUon  v.  Morgan^  6  Ves.  293. 

(c)  6  Ves.  294. 


ByrM  V.  Byme^  2  Sch.  &  Lef.  637. 


ute  of  limitations  in  bar  at  law,  against  instruments,  the  Talidity  of  which  was 
the  subject  of  litigation  in  a  suit  instituted  before  the  statute  took  effect 

But  in  these  cases  as  well  as  others,  the  general  rule  prevails,  that  equity 
must  be  satisfied  that  the  party  claiming  its  assistance  has  the  superior  sub- 
stantial legal  right.  And  where  a  father  made  a  Toluntaiy  conyeyanoe  to  his 
son,  and  afterwards  the  son  gave  the  &ther  a  general  release,  the  court  refbsed 
to  restrain  the  release  being  set  up  against  an  action  on  the  covenant,  sajing, 
if  the  covenant  had  been  for  valuable  consideration,  setting  up  the  release 
should  have  been  restrained;  but  as  agamst  a  voluntary  deed  a  party  should 
not  be  deprived  of  any  defence  he  might  have  at  law. 

[2]  Where  an  injunction  is  sought  to  prevent  the  setting  up  of  outstanding 
terms,  it  can  only  be  obtained  (except  with  consent)  by  a  decree  at  the  hear- 
ing; for,  until  the  decree,  the  court  must  suppose  the  parties  to  be  litigating 
upon  questionable  rights :  the  iig  unction  cannot  be  applied  for  by  a  previous 
motion,  for  it  might  afterwards  appear,  when  the  case  is  heard,  that  there  are 
circumstances  which  would  entitle  the  defendant,  as  well  as  the  plaintiff;  to 
equitable  assistance  at  the  trial;  and,  therefore^  to  grant  such  relief  upon  mo- 
tion, would  be  to  decide  the  whole  equity  of  the  case  before  it  was  ripe  for 
decison.    EyUon  v.  Morgrn^  6  Ves.  293. 
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conjesso,  a  perpetual  injuBction  will  be  decreed.(a)[13    This  Perpetual  in- 
injunction  is  final,  and  it  is  not  necessary  to  revive  upon 

(a)  Gilb.  For.  Rom.  194.  Harrison  Oh.  Pr.  551.  Knight  y.  Adamstm,  2 
Freem.  106.    Pigeon  v.  Loveday^  cit  ib. 

[1]  A  perpetual  injunction  is  in  effect  a  decree ;  it  is  the  ultimate  object  oi, 
and  is  grantable  in  many  suits,  such  as  suits  for  restraining  the  inflingement 
of  oopyrighfc,  of  paten^right8,  and  the  Uke ;  but  in  such  cases  it  is  rarely  ap- 
plied for,  because  those  suits  rarely  go  on  to  a  hearing ;  and  the  ordinary  in- 
junction till  further  order  being  sustained,  usually  answers  the  purpose  of 
sufficient  protection  for  the  plaintiff. 

The  perpetual  ii^unction  is  in  &ct  seldom  resorted  to,  except  for  the  purpose 
of  putting  an  end  to  Tezatious  litigation  in  cases  in  which  without  it,  it  would 
be  open  to  the  defendant  to  renew  litigation  after  the  case  has  received  that 
sort  of  repeated  or  full  decision,  that  entitles  the  plaintiff  to  be  protected  against 
further  trials  of  the  right  Thus,  if  a  trust  estate  be  devised  to  be  sold,  and  on 
a  bill  brought  against  the  trustees  to  seU,  the  heir  contests  the  will,  after  two 
trials  the  court  will  grant  a  perpetual  injunction.  So  where  there  have  been 
two  ejectments  to  try  a  title  under  an  entail,  and  verdicts  in  favor  of  the  de- 
fendant at  law,  and  then  two  trials  at  bar,  and  verdict  for  the  plaintiff;  or 
where  there  have  been  several  ejectments,  and  in  aU,  verdicts  for  one,  a  per- 
petual injunction  will  be  granted.  See  LeighUm  v.  Leighbon^  1  P.  W.  671,  and 
the  cases  there  cited. 

It  is  impossible  to  define,  with  any  degree  of  accuracy,  a  rule  when  a  per- 
petual injunction  is  proper.  It  must  of  necessity  be  left  to  the  discretion  of 
the  court,  directed  and  controlled  by  acyudicated  cases.  A  reference  to  the 
principal  leading  cases  is  the  only  useful  practical  information  that  can  be  given. 
Where  the  power  is  necessarily  discretionary  beyond  an  express  acyudication, 
upon  a  similar  state  of  facts,  the  only  sure  means  of  arriving  at  truth,  is  by  the 
analogical  process  of  comparing  the  particular  state  of  facts  before  the  court, 
with  cases  of  acknowledged  authority.  Some  of  the  principal  leading  cases 
may  be  thus  stated :  The  court  will  award  a  perpetual  injunction  to  restrain 
proceedings  on  a  satisfied  judgment.  Brinkerhoffy.  Lansing^  4  John.  Ch.  Rep. 
69.  So  they  will  decree  a  perpetual  injunction  to  stay  proceedings  at  law,  on 
a  judgment  on  a  bond  obtained  by  fraud,  Kruson  v.  Kruson^  1  Bibb.  184. 
And  they  will  perpetually  enjoin  a  void  judgment.  CkaruHhers  v.  HartsfieUd,  3 
Yerg.  366.  So  also  they  enjoined  proceedings  on  a  bond  and  mortgage  given 
by  a  person  under  age.  CUurh  v.  Ferguson^  3  Desau.  482.  And  where  it 
appeared  the  defendant's  miU-dam  injured  the  health  of  the  plaintifi^  a  per- 
petual injunction  was  granted  although  an  indictment  was  pending.  Attorney' 
general  v.  HtaUerj  Dev.  Bq.  12.  And  where  bail  becomes  fixed,  but  under 
the  equity  of  the  case  ought  to  be  discharged,  a  perpetual  injunction  against  an 
action  upon  the  recognizance  will  be  granted.  HcUhbone  v.  Warner,  10  Johns. 
Rep.  587.  And  where  one  has  the  grant  of  a  ferry,  bridge  or  road,  with  the 
exclusive  right  of  taking  toll,  and  another  ferry,  bridge  or  road  is  made  so  near 
as  to  create  a  competition  injurious  to  the  plaintiff's  franchise,  a  perpetual  in- 
junction to  restrain  the  defendant  wiU  be  granted.  Newburgh  Turnpike  Co.  v. 
Miller,  5  Johns.  Ch.  Rep.  111. 

And  where  they  declare  a  deed  forged  or  void,  a  perpetual  injunction  will 
be  awarded  to  prevent  the  record  of  it  being  used  as  evidence  of  title.  Bush- 
neU  V.  Sarfard,  4  Johns.  Oh.  302.    And  after  a  judgment  at  law,  an  injunction 
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Perpetual  in-    the  deatli  of  either  *of  the  parties,  in  order  to  keep  it  on 
junc  on».        ioQi*^  if  go^  aa  observed  by  Lord  Bathurst,  it  would,  in 

eflfect,  be  decreeing  a  perpetual  suit.(a) 

(a)  Aahm  v.  Tinxmsend^  2  Dick.  471,  cit.  in  Morgan  v.  Scudamore^  2  Yes.  jnn. 
316.     Teomans  v.  KUvvngUm,  1  Dick.  371. 


may  be  perpetuated,  dissolved  or  limited  according  to  the  extent  of  that  jnd^ 
ment  EiU  v.  Bovne^  1  Bland.  694.  And  after  the  dissolution  of  one  injuno 
tion,  another  was  granted  and  made  perpetual  upon  new  matter  not  known  to 
the  complainant  before  the  first  was  dissolved.  Annstrtmg  v.  Hicknuai,  6 
IfunC  Rep.  287. 

The  court  say  that  a  perpetual  injunction  to  stay  proceedings  at  law,  U  al- 
lowed only  in  two  cases.  The  first  is,  where  the  plaintiff  has  established  his 
right  at  law.  The  second  is,  where  the  parties  who  controvert  it  are  bo  nu- 
merous, as  to  render  an  issue  under  the  direction  of  the  court,  indispensable 
to  embrace  all  the  parties  concerned,  and  to  save  multiplicity  of  suits.  Etdridoe 
V.  JSm,  2  Johns.  Chan.  Rep.  282. 

A  court  of  equity  will  interpose  and  perpetually  enjoin  a  void  judgment, 
though  it  is  obvious  the  party  seeking  the  aid  of  equity  could  obtain  relief  in  a 
court  of  law.  Canxthers  v.  Harisfield,  3  Terger,  366.  After  the  dissolutiofn  <^ 
one  injunction  another  was  granted  to  the  same  judgment,  and  made  perpetual 
upon  new  matter  not  known  to  the  complainant  before  the  first  was  dissolv- 
ed ;  it  appearing  that  the  contract  in  question,  though  not  tainted  with  frand 
was  founded  upon  a  mistake  in  relation  to  the  existence  of  an  important  iact  of 
which  both  parties  were  ignorant  Armstrong  v.  Hickman^  6  Munf.  287. 
Where  a  bill  charged  that  a  defendant's  miU-dam  injured  the  health  of  the  re- 
lators, an  injunction  was  perpetuated,  notwithstanding  the  defendant  had  been 
indicted  for  the  same  nuisance,  on  which  there  had  been  a  mis-trial,  and  al- 
though an  indictment  was  still  pending.  AUomey-generai  v.  Hunter,  1  Dev. 
£q.  12.  If  the  vendor  of  land  in  a  town  assure  the  vendee,  though  not  in 
writing,  that  a  piece  of  g^und  adjoining  thereto  is  always  to  be  kept  open  as 
an  alley :  by  which  assurance  a  vendee  is  induced  to  make  the  purchase  or  to 
give  a  higher  price  for  the  property,  a  court  of  equity  will  perpetually  enjoin 
the  vendor  torn  shutting  up  such  alley.  TYuekart  v.  fVtce,  2  MnnC  388.  If 
an  infant  becomes  security  in  a  twelve  months  replevy  bond,  a  court  of  equity 
will  grant  a  perpetual  injunction  even  against  an  assignee  without  notice ;  for 
the  infant  in  such  case  having  no  day  in  a  court  of  law,  the  application  to  the 
court  of  equity  is  regular.  AUen  v.  Miner,  2  Call.  70.  A  bond  and  mortgage 
given  by  a  person  under  age  was  declared  void,  and  a  perpetual  injunction 
granted.  Ookock  v.  Fergrtson,  3  Desau.  482.  This  court  will  give  relief  by 
perpetual  injunction  against  a  judgment  at  law  obt^ned  by  an  assignee  on  a 
bond  to  make  titles  to  land,  where  no  conveyances  had  been  made  or  ofiered, 
conformably  to  the  bond,  till  after  the  judgment  had  been  made ;  the  represen- 
tatives of  the  obligor  being  now  ready  to  make  the  conveyances ;  and  that 
notwithstanding  the  adverse  possession  and  claim  by  a  third  person.  TFiB- 
hanks  v.  Duncan,  4  Desau.  536.  An  error  was  made  in  a  deed  from  a  father  to 
his  son  by  describing  tlie  lands  as  being  in  the  north-west  instead  of  the  north- 
east comer.  The  son  conveyed  the  property  absolutely  to  creditors  of  the  lather 
in  satisfaction  of  their  debt,  and  error  was  continued  in  the  deed  to  them.  The 
defendant,  a  judgment-creditor  of  the  father,  persevered  in  a  levy  upon  the  land 
in  the  north-east  comer,  after  being  notified  of  the  error ;  heW,  that  the  judg- 
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Where  there  has  been  a  decree  for  the  performance  of  Perpetual 
trusts,  it  has  been  held  a  ground  for  ^a  bill  for  a  perpetual  ^'^J""^**'^*- 

After  decree 
ment  did  not  attaeh  upon  the  land  thus  conveyed;  the  defendant  was  perpe-  ^^^  perrorm- 
tually  enjoined,  and  costs  were  given  against  her.     Gouvemeurv.  Titus,  1  Ed-  *°^  or  trusts, 
wards,  477.    An  administrator,  who  is  applying  to  a  surrogate  for  leave  to  sell 
real  estate  in  order  to  pay  debts,  will  be  restrained  by  perpetual  injunction 
where  a  decree  for  foreclosure  and  sale  of  the  same  premises  had  been  had  in 
this  court,  and  is  in  force.    SreeoooHv.  MVimtfy,  I  Edwards,  651.    A  trustee 
covenanted  with  the  owner  of  a  judgment  against  a  cestui  que  tmst  to  pay  it 
without  interest,  which  the  owner  agreed  to  accept  in  satisfaction,  and  part 
was  accordingly  paid,  yet  execution  was  sued  out  for  interest  and  all;  held 
that  the  trustee  might  maintain  his  bill,  and  have  either  a  perpetual  injunction 
for  interest,  or  cancelment  of  his  obligation  to  pay  the  judgment.     ITioTnas  v. 
Brasher,  4  Monroe,  68.    An  injunction  m  favor  of  an  executor  or  administra- 
tor, on  the  ground  of  a  deficiency  of  assets,  should  not  be  perpetual ;  but  only 
until  assets  shall  come  to  his  hands,  to  satisfy  the  judgment,  or  any  part  there- 
of; reserving  to  the  creditor  liberty  to  show  such  assets  by  a  scire  facias  at 
law.    JBayden  v.  Foode,  4  Hen.  &,  Munf.  460.    Where  a  bill  having  become 
fixed  at  law,  and  under  the  equity  of  the  case,  entitled  to  he  discharged,  chan- 
cery will  grant  a  perpetual  injunction  against  an  action  on  the  recognizance. 
Rathhone  v.   Warner,  10  Johns.  Rep.  587.    A  perpetual  injunction  against  a 
judgment-creditor  to  restrain  him  from  enforcing  his  judgment  against  certain 
specific  property,  should  clearly  reserve  to  him  the  right  of  pursuing  such  other 
remedies  as  he  may  be  entitled  to.    Ford  v.  Douglas,  5  How.  143.    The  pecu- 
liar state  of  the  property,  and  the  oppressive  nature  of  the  litigation  at  law  as 
to  the  title,  affords  a  proper  foundation  for  equitable  jurisdiction.    And  where 
the  title  set  up  by  the  plaintiff  was  sufficiently  established  at  law  before  he 
came  into  chancery,  or  has  been  since  established  to  the  satisfaction  of  tliis 
court,  either  upon  its  own  view  of  the  testimony  or  by  verdict,  upon  one  or 
more  issues  to  be  awarded  at  its  discretion,  the  court  will  then  declare  that 
right  by  decree,  and  protect  it  by  perpetual  injunction.    But  if  the  plaintiff's 
title  fails,  the  bail  must  be  dismissed  without  awarding  an  issue.    NicoU  v. 
Trustees  of  Huntington,  1  Johns.  Oh.  Sep.  166.    A  perpetual  injunction  to  quiet 
title  will  sometimes  lie,  where  there  has  been  no  trial  at  law;  as  where  the 
•pBsty  having  the  possession  is  disturbed,  but  not  so  dispossessed  as  to  make  it 
the  subject  of  an  action  at  law.     Trustees  of  LouisviUe  v.   Gray,  1  litt  148. 
Chancery  will  decree  a  perpetual  injunction  to  stay  proceedings  at  law  on  a 
judgment  on  a  bond  obtained  by  fraud.    Kruson  v.  Kruson,   1  Bibb,  184. 
Where  A.  and  B.  entered  into  articles  of  agreement,  containing  mutual  and  in- 
dependent covenants,  and  A.  without  having  performed  the  contract  on  his 
part,^  recovered  a  judgment  against  B.  for  a  breach  of  his  covenant^  and  then 
B.  filed  a  bUl)  charging  that  A.  was  insolvent,  a  perpetual  injunction  was  .de- 
creed except  as  to  the  surplus  which  might  remain,  after  deducting  the  amount 
to  which  B.  was  entitled  on  account  of  A.*s  covenant.    Bdmlin  v.  Berry,  1 
Tenn.  Rep.  39.    A  perpetual  injunction  lies  to  restrain  proceedings  on  a  judg- 
ment which  is  satisfied.    Brinckerhoff  v.  Lansing,  4  Johns.  Gb.  Rep.  69.   Chan- 
cery on  declaring  a  deed  void,  as  forged  and  fraudulent,  will  issue  a  perpetual 
injunction  to  prevent  the  record  of  it  being  ever  used  as  evidence  of  title. 
BushneU  v.  Harford,  4  Johns.  Ch.  Rep.  302.    Where  one  has  a  grant  of  a  ferry, 
bridge  or  road,  with  the  exclusive  right  of  taking  toll,  and  smother  ferry,  bridge 
or  road  is  made  so  near  as  to  create  a  competition  injurious  to  the  fhmchise,  a 
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Perpetual  injunction  to  restrain  the  party  setting  up  a  legal  estate 
injunc  lis.  against  that  decree  ;{a)  thus  in  the  case  of  AcJierley  v.  Ferae*, 
after  a  decree,  that  trustees  should  convey  certain  fee-farm 
rents,  which  was  aifirmed  by  the  house  of  lords,  a  perpetual 
injunction  was  decreed  to  restrain  the  defendant  from  pro- 
ceeding for  them  at  law.(J)  And  in  *the  case  upon  the  will 
[*4121  o^  ^'^  Duke  of  Buckingham,  the  duchess  being  proceeding 

in  the  ecclesiastical  court,  after  a  decree  for  the  execution  of 
the  trusts,  a  perpetual  injunction  was  decreed.(c) 

The  case  of  Selhy  v.  >Sfe%,  before  Lord  Thurlow,  is  also 
an  instance  of  the  application  of  this  doctrine.  Upon  a  bill 
by  a  devisee  to  establish  the  will,  the  defendant  made  default 
at  the  hearing ;  the  bill  was  restrained  for  a  twelvemonth, 
with  liberty  for  other  defendants  to  bring  actions,  and  ftolher 
directions  reserved ;  and  the  order  was  to  be  binding  on  the 
defendant,  unless  he  showed  cause  to  be  contrary  ;  which 
he  not  doing,  the  same  was  made  absolute.  The  othe: 
defendants  having  failed  in  their  actions,  and  the  cause 
being  heard  upon  the  equity  reserved,  the  will  was  decreed 
to  be  established,  and  the  trusts  executed,  and  this  decree 
was  enrolled.  The  defendant  having  afterwards  broughtan 
ejectment,  the  plaintiff  in  the  former  case  filed  a  bill  against 
him,  stating  these  facts  and  prayiug  a  perpetual  injuDCtion, 

(a)  Ashew  v.  PouUerert^  Company^  2  Vea.  90. 
(6)  2  Bq.  Ab.  627.  (c)  Ibid. 

perpetual  injunotion  to  secure  the  use  of  such  franchise,  and  restnin  the  nseof 
the  rival  establishment,  will  issue.    Netoburgh  Turnpike  Oompaxfy  ▼.  i'lBer,  5 
Johns.  Ch.  Rep.  111.    Isaac,  a  negro  man,  sued  for  his  freedom,  and  a  r&dia 
was  found  by  the  jury  for  the  defendant,  and  that  the  plaintiff  was  a  sIitc; 
but  it  appeared  that  he  was  poor  and  ignorant,  and  was  not  permitted  io  l^ 
suit,  by  those  who  claimed  him  as  a  slave,  to  procure  the  proper  testimony  io 
support  of  his  right,  the  court  of  equity  awarded  a  new  trial,  and  tbe  jnir 
having  found  "that  he  was  not  a  slave,  but  a  freeman,*'  the  court  decreed  a 
perpetual  injunction  against  the  former  verdict    Jsaae  v.  Johnsony  5  Mont  95. 
Where  a  negro  or  mulatto,  dakning  tteedom^  obtains  an  injunction  to  prereai 
his.  or  her  being  carried  out  of  the  commonwealth,  before  the  oontroveisr  is 
decided,  the  court  will  order  the  plaintiff  to  be  kept  and  maintained  by  its  offi* 
cer,  during  the  controversy,  unless  the  defendant  will  give  bond  and  eeconty 
for  his  or  her  forthcoming,  which  if  he  fail  to  do,  he  will  be  answerable  to  tbe 
officer  for  the  plaintiff's  expenses  notwithstanding  the  suit  should  be  decided 
in  his  favor.     Sarok  v.  Eenry,  2  Hen.  k  Mun£  19.    It  is  a  suffideot  gwQ»^ 
in  equity  for  a  perpetual  injunction  to  a  judgment  in  slander,  that,  at  the  tifloe 
of  speaking  the  de&matoiy  words,  and  when  the  judgment  was  obUised,  ^ 
defendant  was  insane,  or  in  a  state  of  partial  mental  derangement  on  thesno* 
Ject  to  which  those  words  related.    Mamer  v.  MankaWs  Adm'x.  6  Kvs£  *^ 
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which  Lord  Thurlow  decreed,  observing  that  the  court  will  Perpetual 
not  permit  any  person  to  impede  the  execution  of  a  decree,  ^^^^^  ^°°^ 
so  long  as  the  decree  remains  unappealed  from.(a) 

So  upon  the  principle  that  the  sentence  of  a  foreign  court  Upon  the  sen- 

.  tence  of  a  for- 

of  competent  jurisdiction  is  conclusive ;  a  perpetual  injunc-  eign  court  of 
tion  was  decreed  by  Lord  King  against  an  action  brought  pompetent 
against  a  person  who  having  accepted  a  bill  of  exchange 
drawn  upon  him  at  Leghorn,  had  instituted  a  suit  there,  and 
*according  to  the  law  there,  had  had  his  acceptance  va-  [*413] 

cated.(i)[l] 

(a)  Selby  v.  5W&y,  2  Dick.  6Y8. 

(&)  Burrows  v.  Jemineau,  Sel.  Ga.  Ch.  69,  S.  0,  2  Stra.  733.  Moae.  1,  2  Eq. 
Ab.  627.  Vide  geDorally  upon  this  subject,  Ashcamb^s  caae^  1  Ch.  Ca.  232. 
mud  y.  Bcvmpfieid,  ib.  237.  Newland  y.  jObr^eman,  2  Ch.  Ga.  74.  1  Yern.  21 
Dupkix  y.  De  Roven^  2  Vem.  540.  Otto  Lewis's  case^  1  Yes.  298,  and  the  cases 
at  law  collected,  Phillips  on  Eyidence. 

[1]  A  distinction  is  commonly  taken  between  suits  brought  by  a  party  to 
enforce  a  foreign  judgment,  and  suits  brought  against  a  party,  who  sets  up  a 
foreign  judgment  in  bar  of  the  suit  by  way  of  defence.  In  the  former  case, 
it  is  often  urged,  that  no  soyereign  is  bound  jwre  gentium  to  execute  any 
foreign  judgment  within  his  dominions ;  and,  therefore,  if  execution  of  it  is 
sought  in  his  dominions,  he  is  at  liberty  to  examine  into  the  merits  of  the 
judgment,  and  to  refuse  to  giye  effect  to  it,  if,  upon  such  examination,  it  should 
appear  unjust  and  unfounded.  He  acts  in  executing  it  upon  the  principles  of 
comity;  and  has,  therefore,  a  right  to  prescribe  the  terms  and  limits  of  that 
comity.  2  Kent's  Gom.  Lect.  37,  p.  119,  120,  3d  ed.  But  it  is  otherwise,  (it 
is  said)  where  the  defendant  sets  up  a  foreign  judgment,  as  a  bar  to  proceed- 
ings ;  for  if  it  has  been  pronounced  by  a  competent  tribunal,  and  carried  into 
effect,  the  losing  party  has  no  right  to  institute  a  new  suit  elsewhere,  and  thus 
to  bring  the  matter  again  into  controyersy ;  and  the  other  party  is  not  to  lose 
the  protection,  which  the  foreign  judgment  gaye  him.  It  is  then  res  judicata^ 
which  ought  to  be  receiyed  as  oondusiye  eyidence  of  right ;  and  the  exceptio 
reijucHcata  under  such  circumstances  Is  entitled  to  uniyersal  conclusiveness 
and  respect.  2  Kent's  Gom.  Lect.  37,  p.  119,  120,  3d  ed.  This  distinction 
has  been  yery  frequently  recognized  as  haying  a  just  foundation  in  international 
justice.    Ib, 

Lord  Chief  Justice  Eyre  has  stated  it  with  his  usual  ibrce  in  an  elaborate 
judgment  "  If  we  had  the  means,  (said  he)  we  could  not  examine  a  judg- 
ment of  A  court  in  a  foreign  state  brought  before  us  in  this  manner,  (that  is.  by 
the  defendant  as  a  bar.)  It  is  in  one  way  only  that  the  sentence  or  judgment  of 
the  court  of  a  foreign  state  is  examinable  in  our  courts,  and  that  is  when  the 
party  who  claims  the  benefit  of  it  applies  to  our  courts  to  enforce  it  When 
it  is  thos  yoluntarily  submitted  to  our  jurisdiction,  we  treat  it,  not  as  obligatory 
perhaps  in  the  country  in  which  it  was  pronounced ;  nor  as  obligatory  to  the 
extent  to  which  by  our  law  sentences  and  judgments  are  obligatory ;  not  as 
oondusiye,  but  as  matter  in  pais;  as  a  consideration  prima  faxHe  sufficient  to 
raise  a  pronuse.  We  examine  it  as  we  do  all  other  considerations  of  promises ; 
and  for  that  purpose  we  receiye  eyidence  of  what  the  law  of  the  foreign  state 
ifl^  and  whether  the  jadgmeat  is  wairanted  by  that  law.    In  all  other  cases, 
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Perpetual  j^.  jg  generally  said  that  the  court  will  bind  the  inheritance 

injunctions.  a  j 

upon  one  verdict  only  ;(a)  Lord  Northington,  however,  in 

Whether  the 

^e  ilwit^i^  (a)  Edwin  v.  Thomas,  2  Yem.  75.  Ldghion  v.  UigMon,  I  P.W.  614.  1  Stra. 
upon  one  ver-  404,  4  Bro.  P.  C.  Ed.  Toml.  378.  Lord  Faucanberg  v.  Pierce^  Amb.  210.  Lord 
diet  onfy.  Sherborne  v.  Kaper,  cit.  4.  Vet?.  206.     2  Ridg.  P.  C.  224.     Bates  v.  Graves,  2 

Yee.  jun.  287.  Even  a  court  of  law,  will  regard  circumstance  of  the  inheritr 
ance  being  to  be  bound  forever :  and  in  a  case  of  a  doubtful  and  obscure  na- 
ture, where  the  property  is  of  great  value,  has  granted  a  new  trial  on  pay- 
ment of  costs,  although  it  has  not  thought  the  verdict  wrong.  Swirmerton  t. 
Marquis  of  Stafford^  3  Taunt  91. 


we  give  entire  faith  and  credit  to  the  sentences  of  foreign  courts,  and  consider 
them  as  conclusive  upon  us."  PhiUips  v.  Hunter,  2  H.  Black.  R.  410.  The 
same  distinction  is  found  applied  in  the  same  manner  in  the  jurisprudence  of 
Scotland.    Erskine's  Inst.  B.  4,  tit  3,  sec.  4. 

The  view  which  Avas  thus  taken  by  Lord  Chief  Justice  E}Te,  does  not  appear 
to  have  been  acted  upon  to  its  full  extent  in  subsequent  tunes.    It  would 
seem  a  natural  result  from  that  view,  that  if  a  suit  was  brought  for  the  same 
cause  of  action  in  an  English  court,  which  had  already  been  decided  in  favor 
of  eitlier  party  in  a  foreign  court  of  competent  jurisdiction,  and  was  final  and 
conclusive  there,  that  judgment  might  be  well  pleaded  in  bar  of  Uie  new  suit 
upon  the  original  cause  of  action,  and  would,  if  bona  fide  be  conclusive.     It 
may  be  doubted,  however,  whether  the  same  doctrine  is  at  present  entertained 
in  England.    In  a  recent  case,  the  coui*t  seem  to  have  thought  that  if  a  plain- 
tiff has  recovered  judgment  in  a  foreign  country  upon  any  original  cause  of 
action,  he  may,  notwithstanding,  sue  in  England  upon  that  original  cause  of 
action,  or  may  sue  upon  the  judgment  there  obtained  at  his  option ;  because 
the  original  cause  of  action  is  not  merged  in  such  a  judgment     Smith  v. 
Nicods,  5  Bing.  N.  Cases,  208,  221  to  224.     Now  if  the  original  cause  of 
action  is  not  merged  in  a  case  where  the  judgment  is  in  favor  of  the  plaiati£r, 
it  seems  difficult  to  assert  that  it  is  merged  by  a  judgment  in  the  foreign  court 
in  iavor  of  the  defendant    RusseU  v.  Smyth^  9  Mees.  &  Wels.  810. 

Lord  Kaims  has  marked  out  and  supported  another  distinction  between  suits 
sustaining  and  suits  dismissing  a  claim.  "In  the  last  place  (says  he)  come 
foreign  decrees ;  which  are  of  two  kinds,  one  sustaining  the  claim,  and  one 
dismissing  it  A  foreign  decree  sustaining  the  claim  is  not  one  of  those  uni- 
versal titles  which  ought  to  be  made  effectual  eveiywhere.  It  is  a  title  that 
defends  on  the  authority  of  the  court,  whence  it  issued,  and  therefore  has  no 
coercive  authority  extra  territoriun^.  And  yet,  as  it  would  be  bard  to  oblige 
the  person  who  claims  on  a  decree  to  bring  a  new  action  against  his  partjr  in 
every  country  to  which  he  may  retire;  therefore,  common  utility,  aa  well  as 
regard  to  a  sister  court,  have  established  a  rule  among  all  civilized  nations^ 
that  a  foreign  decree  shall  be  put  in  execution,  uuless  some  good  exoeption  be 
opposed  to  it  in  law  or  in  equity  ,*  which  is  making  no  wider  step  in  iavor  of 
the  decree  than  to  presume  it  just  till  the  contrary  be  proved.  But  this 
includes  not  a  decree  decerning  for  a  penalty ;  because  no  court  reckons  itself 
bound  to  punish,  or  to  concur  in  punishing  any  delict  committed  extra  terri- 
torium. 

"  A  foreign  decree  which,  by  dismissing  the  claim,  affords  an  exeepOo  m 
Judicatia  against  it,  enjoys  a  more  extensive  privilege.  We  not  only  presume 
it  to  be  justy  but  will  not  admit  any  evidence  of  its  being  unjust    The  reasons 
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the  case  of  the  Earl  of  Darlington  v.  BowesXa)  expressed  ?«n>«tual 

J  ^  ^\  J       r  injunctions. 

great  disapprobation  of  this  rule,  and  inquired  if  there  was 


(a)  1  Eden,  2^0. 


foUow.  A  decreet  arbitral  is  final  by  mutual  consent.  A  judgment-condem- 
nator  ought  not  to  be  final  against  the  defendant,  because  he  gave  no  consent 
But  a  decreet  absolvitor  ought  to  be  final  against  the  plaintiflT,  because  the 
judge  was  chosen  by  himself;  with  respect  to  him,  at  least,  it  is  equivalent  to 
a  decreet  arbitral.  Public  utility  affords  another  argument  extremely  cogent. 
There  is  nothing  more  hurtful  to  society  than  that  lawsuits  be  perpetual.  In 
every  lawsuit  there  ought  to  be  a  neplus  uUra;  some  step  ought  to  be  ulti- 
mate ;  and  a  decree  dismissing  a  claim  is  in  its  nature  ultimate.  Add  a  con- 
sideration that  regards  the  nature  and  constitution  of  a  court  of  justice.  A 
decree  dismissing  a  claim  may,  it  is  true,  be  unjust,  as  well  as  a  decree  sus- 
taining it.  But  they  differ  widely  in  one  capital  point ;  in  declining  to  give 
redress  against  a  decree  dismissing  a  claim,  the  court  is  not  guilty  of  autho- 
rizing iojustice,  even  supposing  the  decree  to  be  unjust ;  the  utmost  that  can 
be  said  %  that  the  court  forbears  to  interpose  in  behalf  of  justice.  But  such 
forbearance,  instead  of  being  faulty,  is  highly  meritorious  in  every  case  where 
private  justice  clashes  with  public  utility.  The  case  is  very  different  with 
respect  to  a  decree  of  the  other  kind ;  Tor  to  award  execution  upon  a  foreign 
decree,  without  admitting  any  objection  against  it,  would  bo,  for  aught  the 
court  can  know,  to  support  and  promote  injustice.  A  court,  as  well  as  an 
individual,  may  in  certain  circumstances  have  reason  to  forbear  acting,  or 
executing  their  office ;  but  the  doing  injustice,  or  the  supporting  it,  cannot  be 
justified  in  any  circumstances."    2  Kaims  on  Equity,  p.  365,  3d  ed.  1778. 

It  does  not  appear  that  this  distinction  of  Lord  Kaims  between  judgments 
sustaining  suits  and  judgments  dismissing  them,  has  been  recognized  in  the 
common  law.  Starkie  on  Evid.  Ft.  2,  sec.  80.  And  there  seems  quite  as 
much  reason  that  a  defendant  should  be  protected  against  a  new  litigation, 
after  there  has  been  a  final  sentence  in  his  favor,  as  there  is,  that  a  plaintiff 
should  be  protected  in  the  enjoyment  of  any  right  which  is  established  by  a 
sentence  in  his  &vor.  The  sentence  for  the  defendant  may,  in  its  legal  operation, 
as  completely  establish  aright  in  him,  or  as  oompletely  establish  the  non-exist- 
ence of  any  right  in  the  plaintiff,  as  the  contrary  sentence  would  establish  an 
adverse  right  in  the  plaintiff,  and  the  non-existence  of  any  repugnant  right  in 
the  defendant    Bee  Story's  Confl.  of  Laws,  sea  598,  et  seq. 

"  As  early  as  the  reign  of  Charles  II."  says  Mr.  Kent,  (2  Kent's  Com- 
mentaries, page  119,  et  seq.)  "Lord  Chancellor  Nottingham  maintained,  in 
the  house  of  lords,  in  Cotiington's  cascj  that  a  foreign  decree  of  divorce, 
in  the  case  of  a  foreign  marriage,  was  conclusive,  and  could  not  be  opened, 
or  the  merits  re-examined.  It  was  against  the  law  of  nations,  he  observed, 
not  to  give  credit  to  the  judgments  and  sentences  of  foreign  countries,  till 
they  be  reversed  by  the  law,  and  according  to  the  forms  of  those  countries 
wherein  they  were  given.  He  referred  to  Weirds  case^  5  Jas.  I.  (1  Rol.  Abr. 
530,  pi.  12,)  wherein  a  judgment  in  debt  having  been  rendered  in  Holland 
against  an  Englishman,  he  fled  from  execution  to  England,  and  the  judgment 
being  certified,  the  defendant  was  imprisoned  in  the  admiralty  for  the  debt, 
and  the  K.  B.,  upon  habeas  carpus^  held  the  imprisonment  to  be  lawful,  and 
that  '  it  was  by  the  law  of  nations  that  the  justice  of  one  nation  should  be 
aiding  to  the  justice  of  another  nation,  and  the  one  to  execute  the  judgments 
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Perpetual  any  instance  of  a  decree  upon  one  verdict  only,  observing 
injunctions,  ^j^j^^  j^g  thought  there  were  some  old  ones,  and  that  if  any 
could  be  found,  he  would  certainly  refuse  the  application 
before  him  for  a  new  trial ;  but  as  none  were  produced,  the 
order  was  made.(a)  There  is  a  case  before  Lord  Clarendon, 
in  which  a  decree  was  made  upon  one  verdict,  and  though  it 
[^4i4j  ^gg  disapproved  of  by  Lord  Keeper  North,(i)  yet  there  is  a 

note  in  *Viner  which  supports  it.(c)    There  is  also  a  subse- 

(a)  There  is  a  passage  in  Lord  Tburlow's  observations,  in  Bobinstm  v.  Lfrd 
ByroHf  2  Cox,  6,  which  seems  to  import  that  there  is  a  difference  between  the 
effect  of  a  verdict  upon  an  action  brought  by  the  direction  of  the  oomt,  and 
an  issue  sent  out  of  it :  the  author  cannot  find  that  the  distinction  has  erer 
been  attended  to  in  practice. 

(&)  Fitton  V.  L(/rd  Macdeafield,  1  Yem.  292. 

(c)  WUson  V.  SUyry,  14  Vin.  Ab.  431. 
_i_ 

of  the  other.'  It  has  become  a  settled  principle  in  the  English  coMiis,  that 
where  a  debt  has  been  recovered  of  a  debtor,  under  tlie  process  of  fopogn 
attachment,  fairly  and  not  collusively,  the  recovery  is  a  protection  to  the  gar- 
nishee against  his  original  creditor,  and  he  may  plead  it  in  bar. 

"  A  distinction  has  been  taken  since  the  time  of  Lord  Nottingham,  between 
a  suit  brought  to  enforce  a  foreign  judgment,  and  a  plea  of  foreign  judgment  in 
bar  of  a  fi*e8h  suit  for  the  same  cause.     Ko  sovereign  is  obliged  to  execute, 
within  his  dominion,  a  sentence  rendered  out  of  it;  and  if  execution  beaonght 
by  a  suit  upon  the  judgment,  or  otherwise,  he  is  at  liberty,  in  his  courts  of 
justice,  to  examine  into  the  merits  of  such  judgment;  for  the  effect  to  be  given 
to  foreign  judgments  is  altogether  a  matter  of  comity,  in  cases  where  it  is  noi 
regulated  by  treaty.     In  the  former  case  of  a  suit  to  enforce  a  foreign  jndg- 
ment,  the  rule  is,  that  the  foreign  judgment  is  to  be  received,  in  the  first  in- 
stance, as  prima  facie  evidence  of  the  debt,  and  it  lies  on  the  defendant  to  im- 
peach the  justice  of  it,  or  to  show  that  it  was  irregularly  and  unduly  obtained 
This  was  the  principle  declared  and  settled  by  the  house  of  lords,  in  1771,  in 
the  case  of  Sinclair  v.  Fraaer^  upon  an  appeal  from  the  court  of  session  in 
Scotland.    But  if  the  foreign  judgment  has  been  pronounced  by  a  court  pos- 
sessed of  competent  jurisdiction  over  the  cause  and  the  parties^  and  earned 
into  effect,  and  the  losing  party  institutes  a  new  suit  upon  tlie  same  matter, 
the  plea  of  the  former  judgment  constitutes  an  absolute  bar,  provided  the  sab- 
ject  and  the  parties  and  grounds  of  the  judgment  be  the  same.    It  is  »  W^' 
ca&i,  which  is  received  as  evidence  of  truth ;  and  the  excepHo  rei  jvdicai'^  as 
the  plea  is  termed  in  the  civil  law,  is  final  and  conclusive.    This  is  a  principle 
of  general  jurisprudence,  founded  on  public  convenience,  and  sanctioned  by  the 
usage  and  courtesy  of  nations.    The  rule  of  the  English  law  has  been  veir 
generally  recognized  in  the  courts  of  justice  in  this  country,  in  cases  not  affected 
by  the  constitution  and  law  of  the  United  Statea    There  is  one  exception  in 
the  jurisprudence  of  some  of  the  states,  as  to  the  force  and  effect  of  ^^P 
sentences  in  the  prize  courts  of  admiralty,  bearing  upon  neutral  rights.    V^® 
those  sentences  are  regarded  in  the  courts  of  the  United  States  as  binding  and 
conclusive  upon  the  same  questions,  there  has  been  some  difference  of  opinion, 
and  some  collisions  on  this  point,  in  the  decisions  in  the  state  courts.    The 
weight  of  judicial  authority  appears,  however,  to  be  decidedly  in  favor  of  tbe 
binding  force  and  universal  application  of  the  doctrine  of  the  English  law." 
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quent  case  of  very  considerable  importance,  in  which  the  Perpetuid 
same  thing  was  done,  though  it  may  perhaps  be  accounted 
for  from  the  extreme  iniquity  of  the  defence.  An  issue 
devisavit  vel  non  was  directed  to  be  tried  at  the  bar  of  the 
court  of  king's  bench,  when  a  verdict  was  found  in  fevor  of 
the  will.(a)  Upon  the  hearing  the  cause  upon  the  equity  re- 
served, the  will  was  decreed  to  be  established,  and  the  trusts 
to  be  executed,  which  were  executed  accordingly.  The 
heir-at-law  having  afterwards  made  his  will  and  died,  his 
devisee  brought  an  ejectment,  upon  which  the  devisees  under 
the  first  will  filed  a  bill  for  an  injunction^ to  restrain  him 
firom  proceeding  at  law,  and  a  perpetual  injunction  was  de- 
creed upon  the  hearing.(5) 

Perpetual  injunctions  have  also  been  decreed  upon  mere  Perpetual 
legal  titles,  to  restrain  repeated  and  vexatious  litigation.  [1]  2^"*^^^®:  ^ 

trials  at  law. 
(a)  Ad  account  of  this  remarkable  case  will  be  found  1  BL  Bep.  365 ;  the 

three  subscribing  witnesses  to  the  will,  the  two  surviving  ones  to  a  codicil,  and 

a  dozen  servants  of  the  testator,  all  swore  to  his  insanity ;  all  the  .witnesses, 

bemg  nineteen  in  number,  appeared  to  be  grossly  and  wilftiUy  perjured;  the 

testamentary  witnesses  were  afterwards  convicted  of  perjury. 

(6)  Lowe  V.  Joliffe,  1  Dick.  383. 

[1]  Perpetual  injunctions  will  be  decreed  where  the  same  question  has  been 
firequently  litigated  in  the  same  manner,  or  where  it  is  likely  to  be  contested 
in  a  multiplicity  of  suits.  This  is  the  foundation  for  a  bill  of  peace,  where  it 
is  necessary  to  quiet  the  rights  after  repeated  ejectments. 

"By  a  bill  of  peace,"  says  Mr.  Story,  (2  Eq.  Juris,  sec.  853,  et  seq.)  "  we  are 
to  understand  a  bill  brought  by  a  person  to  establish  and  perpetuate  a  right, 
which  he  claims,  and  whicli,  fh>m  its  nature,  may  be  controverted  by  differ- 
ent persons,  at  different  times,  and  by  different  actions;  or,  where  sepa- 
rate attempts  have  already  been  unsuccessfully  made  to  overthrow  the 
same  right,  and  justice  requires,  that  the  party  should  be  quieted  in  the 
right,  if  it  is  already  sufficiently  established,  or  if  it  should  be  sufficiently 
established  under  the  direction  of  the  court  See  Eldndge  v.  Hill^  2  John.  Oh. 
B.  281,  282 ;  Alexander  v.  Pendktxm,  8  Cranch's  R.  462,  468 ;  3  Wooddes.  Lect 
66,  p.  416,  417.  The  obvious  design  of  sudi  a  bill  is  to  procure  repose  from 
perpetual  litigation,  and  therefore  it  is  justly  called  a  bOl  of  peace.  The  gen- 
eral doctrine  of  public  policy,  which,  in  some  form  or  other,  may  be  found  in 
the  jurisprudence  of  every  civilized  country,  is,  that  an  end  ought  to  be  put  to 
litigation,  and,  above  aU,  to  fruitless  litigation ;  Interest  reipubUca  ut  sit  finis 
Utivm,  Ifsuitsmight  be  perpetually  brought  to  litigate  the  same  questions 
between  the  same  parties  or  their  privies,  as  often  as  either  should  choose,  it 
is  obvious,  that  remedial  justice  would  soon  become  a  mere  mockeiy ;  for  the 
termination  of  one  suit  would  only  become  the  signal  for  the  institution  of  a 
new  one :  and  the  expenses  might  become  ruinous  to  all  the  parties.  The 
obvious  ground  of  the  jurisdiction  of  courts  of  equity,  in  cases  of  this  sort,  is 
to  suppress  useless  litigation,  and  to  prevent  multiplicity  of  suits. 

One.  class  of  cases,  to  which  this  remedial  process  is  properly  applied,  is 
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rcrpetuai  In  mAny  cases,  as  has  been  observed  by  Lord  Eedesdale,  llie 
ii^uMtiona.  courts  of  ordinary  jurisdiction  admit,  at  least  for  a  certain 
time,  of  repeated  attempts  to  litigate  the  same  questions ;  to 
put  an  end  to  the  oppression  occasioned  by  the  abuse  of  this 
privilege,  the  courts  of  equity  have  assumed  a  jurisdictioii. 
Thus  actions  of  ejectment  have  become  the  usual  mode  of 
r»41  ^1  drying  titles  at  the  common  law,  and  judgments  in  those  ac- 

^  tions  not  being  in  any  *degree  conclusive,  the  courts  of 

equity  have  interfered,  and  after  repeated  trials  and  satis&o 
tory  determinations  of  questions,  have  granted  perpetual  in- 
junctions to  restrain  further  litigation.(a)[l] 

(a)  Redesd.  Tr.  116.  Lord  Ellesmere  used  to  call  ejectments  {Hck-paiBe  ao- 
tioD8,  in  which  he  that  had  the  last  angel  preTailed.  HoQard  y.  Botte^  Pnct. 
in  Chancery  Unfolded,  32.  Courts  of  law  have  themselves  endeavored  to  put 
some  stop  to  the  vexation  produced  by  repeated  ejectments,  and  w31  accord* 
ingly  stay  proceedings  in  a  second  ejectment  till  the  costs  of  a  prior  ejectment 
ibr  the  trial  of  the  same  title,  or  of  an  action  for  mesne  profits,  have  been  paid. 
Roberta  v.  Cook,  4  Mod.  379.  Lord  CoTUngsby^a  case,  Stra.  647.  Doe  v.  Eath- 
erly,  ib.  1162.  Doe  v.  Chombers,  Bl  Rep.  1180.  Doe  v.  Holdfast,  6  T.  R.  223. 
Kemt  V.  AngeO,  ib.  740.    Doe  v.  Roe,  8  T.  R.  646.    Doe  v.  Roei,  4  East,  685. 

where  there  is  one  general  right  to  be  established  against  a  g^reat  number  of 
person.?.  And  it  may  be  resorted  to,  either  where  one  person  claims  or  de- 
fends a  right  against  many ;  or  where  many  claim  or  defend  a  right  against 
one.  Jeremy  on  Eq.  Juris.  B.  3,  ch.  2,  §  1,  p.  343  ;  Eldridge  v.  HiU,  3  John. 
Gh.  R.  281 }  Alexander  v.  Penc^leton,  8  Cranch's  R.  462,  468.  In  such  case^ 
courts  of  equity  interpose  in  order  to  prevent  multiplicity  of  suits ;  {Ewdme^ 
BoapitcU  V.  Andover,  I  Yern.  266 ;  Hanson  v.  Gardiner,  1  Yes.  309,  310 ;  Ware 
V.  Borwood,  14  Yes.  32,  33 ;  DiUey  v.  Doig,  2  Yes.  jr.  486 ;  Cooper  PL  Eq. 
Introd,  xzxiv. ;  Eldridge  v.  EiU,  2  John.  Oh.  R.  281,)  for,  as  each  separate 
party  may  sue,  or  may  be  sued,  in  a  separate  action  at  law,  and  each  soil 
would  only  decide  the  particular  right  in  question  between  the  plaintiff  and 
defendant  in  that  action,  litigation  might  become  interminable.  Courts  of 
equity,  therefore,  having  a  power  to  bring  all  the  parties  before  them,  will  at 
onoe  proceed  to  the  asoertainment  of  the  general  right ;  and,  if  it  be  neoessaij, 
they  will  ascertain  it  by  an  action  or  issue  at  law,  and  then  make  a  decree 
finally  binding  upon  all  the  parties. 

A  bill  of  peace,  ei^joining  litigation,  at  law,  seems  to  have  been  allowed  only 
in  one  of  these  two  cases ;  either,  where  the  plaintiff  has  already  satia&ctorQj* 
established  his  right  at  law,  or  where  the  persons  who  controvert  it  are  so 
BumerouB  as  to  render  an  issue,  under  the  direction  of  this  court,  indis- 
pensable to  embrace  all  the  parties  concerned,  and  to  save  multiplicity  of 
suits.  LordJBaGiY.  Sherwin,  1  Bro.  P.  C.  266.  Etoekne  R  v.  Andover,  1  Yern. 
266.  Leighbon  v.  Leightcm,  1  P.  Wm.  671.  Trustee  of  Huntington  y.  NkhoU,  3 
Johns.  Rep.  666.  Teriham  v.  Herbert,  2  Atk.  483.  In  the  case  in  Atkyos^ 
Lord  Hardwicke  refused  to  interfere  between  two  individuals^  until  the  right 
was  first  tried  at  law. 

[1]  Proceedings  on  a  bill  in  equity  will  not  be  staid,  on  motion,  until  the 
costs  in  ejectments  at  law,  between  the  same  parties,  relating  to  the  same 
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.  The  leading  case  upon'this  subject  is  that  of  the  JEbrZo/*  Perpetual 
Batk  V.  JSierwin,{a)j  where,  after  five  verdicts  in  favor  of  the  ^^     ®"*' 
plaintiff,  a  bill  was  filed  for  a  perpetual  injunction.    Lord 
Cowper,  though  satisfied  of  the  vexatious  nature  of  the  de- 
fendant's litigation,  yet  being  unwilling  to  interpose  in  a  -^.^ ^, 
case  where  the  title  was  purely  legal,  refused  to  decree  *an  *■        ^ 
injunction,  but  recommended  it  to  the  plaintiff  as  a  case 
proper  for  the  house  of  lords ;  and  on  an  appeal,  a  perpetu- 
al  injunction  was  decreed.(J)    Upon  this  authority  a  perpet- 
nal  injunction  was  also  decreed  in  the  exchequer,  in  the  case 
of  Barefoot  v.  jPry,  where  the  defendant  had  brought  five 
ejectments,  and  had  been  nonsuited  upon  full  evidence  in 
three  of  them,  and  had  verdicts  against  hira  in  the  other 
two ;  he  had  also  brought  bills  in  chancery  and  the  ex- 
chequer, which  had  both  been  dismissed.(c) 

Though  a  court  of  equity  will  not  compel  a  bankrupt  to  Injunction 
give  validity  to  the  commission  against  him  by  any  positive  ruptrexft. 
act  yet  where  he  has  repeatedly  questioned  it,  and  thwarted  ^^^7  disput- 
his  assignees  in  its  progress,  the  court  will,  in  due  time,  when  missioD. 
his  conduct  appears  vexatious,  restrain  him  fi-om  further 
disputing  it.(cJ) 

In  a  case  before  Lord  Ellesmere,  where  it  appeared  that  ^^^*  ^  P^„ 

^  vent  multlpli* 

eight  actions  were  instituted  for  the  same  cause,  he  stayed  dty  ofsuita. 
them  all  by  injunction,  saying  that  it  was  barretry.(e) 

Doe  y.  Stevenson^  2  B.  &  P.  22,  and  tho  cases  there  cited.  This  rule,  however, 
will  not  be  extended  80  as  to  include  damcu/es  in  the  action  for  the  meimo  pro- 
fits.  Doe  y.  Barday^  15  Bast,  233,  nor  the  taxed  costs  of  a  suit  in  equitj 
hrought  for  the  same  premises.    Doe  y.  Wincht  3  B.  &  A.  602. 

(o)  Pr.  Can.  261.    Gilb.  Eq.  Rep.  2. 

(&)  1  Bro.  P.  0.  266.    Ed.  TomL  yoL  iy.  p.  373. 

(c)  Bunb.  158. 

(d)  Thorpe  y.  GooddU^  17  Ves.  393. 

(e)  Duncomb  y.  BcTid^  Practice  in  Chancery  Unfolded,  31.  Many  of  the 
injunctions  granted  by  Lord  Ellesmere  are  extremely  curious,  and  show  how 
little  yalue  is  to  be  sel  upon  precedents  in  equity  at  this  early  period.  Thus 
in  the  case  ol  Ramsey  y.  Woodcock^  Choice  Oases  m  Chancery,  174,  It  appeared 
that  Queen  Elizabeth,  had  granted  a  protection  to  certain  persons  agamst  their 
creditors,  upon  pajriog  a  certain  compensation,  and  by  that  protection,  her  ma- 
jesty willed  "  that  an  injunction  should  be  granted  out  of  this  court  against 
all  such  as  should  implead  the  said  persons,  and  not  content  themselyes  with 

subject,  in  which  the  plaintiff  had  been  non-suited,  or  verdicts  fbund  against 
him,  be  paid  by  the  phuntiff.  The  rule  applies  only  when  both  suits  are  in 
the  same  court,  or,  at  least,  in  courts  of  the  same  nature,  and  proceeding  in 
the  same  manner,  and  on  the  same  principle,  either  at  law  or  equity.  Deni- 
arest  y.  Wynkoop^  2  Johns.  Ch.  Rep.  461. 
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Perpetual  la  all  cases  in  which  there  is  one  general  right  to  be  ^ 

°^  ^  tablished  against  a  great  number  of  persons,  [1]  *a  court  of 
equity  will  interpose  in  order  to  prevent  multiplicity  of  suits, 
and  instead  of  sujffering  the  parties  to  be  harassed  by  a 
number  of  separate  actions,  each  of  which  would  only  i^ 
termine  the  particular  right  in  question  between  the  plain- 
tiff and  the  defendant  to  it,  it  will  at  once  determine  the 
L  ^^^1  rights  by  a  decree,  having  previously,  if  necessary,  *directed 

issues  for  its  information.(a)[2]     A  bill  of  this  nature  mj 

the  aforesaid  rate,"  and  an  iDjunction  was  accordingly  granted  at  the  suit  rf 
some  of  the  creditors  who  had  accepted  the  composition,  against  otheiswlw 
were  suing  at  law.    In  another  case,  an  injunction  was  granted  at  the  suii  cf 
an  innkeeper,  to  restrain  an  action  brought  by  a  carrier,  for  money  taken  oat 
of  his  pack  while  in  his  house,  Clarke  v  Colibere,  ib.  17^     In  another  c^  ^ 
granted  an  injunction  to  restrain  an  action,  merely  on  the  ground  tbafccbarcfca 
and  hospitals  were  not  fairly  dealt  with  in  the  country.      Warwick  Bupiial^ 
FielcUng,  Prac.  in  Chancery  Unfolded,  31 ;  and  it  is  said  in  the  same  book,  tin 
he  ordinarily  granted  injunctions  to  stay  suits  upon  the  stat  E.  6,  for  treble 
damages  for  not  setting  out  tithes,  but  permitting  them  to  sue  how  they  ww 
otherwise  for  theu*  tithes.  There  is  a  curious  case  in  Gary  (which  might  periiips 
hare  been  more  properly  noticed  in  a  former  part  of  this  treatise)  in  wnica 
the  court  refused  to  restrain  an  action  brought  by  the  defendant  for  words  spo- 
ken by  the  plaintiff  against  him,  it  being  alleged  that  the  plaintiff  was  dnmk 
when  he  uttered  the  words,  Kendrick  v.  Hopkins,  Gary,  133.    In  a  case  in  Tot- 
hill,  a  parson  is  said  to  have  been  prohibited,  upon  decree,  from  preaching; 
Toum  of  Yarmouth  v.  Dean  of  Norwich,  66 ;  in  another,  an  injunction  vaa 
granted  against  the  issue  in  tail,  to  restrain  the  reversal  of  a  fine,  ArundeS  y- 
Arunddl,  ib.  115.    There  is  another  head  of  injunction,  upon  which  the  cases 
are  extremely  numerous,  viz.  injunctions  to  restrain  proceedings  in  the  king 
bench,  where  the  king's  fine  had  not  been  paid.    Gary,  110,  121,  Choice  Oa- 
in  Cha.  Ill,  130. 
(a)  2  Atk.  484.    Eedes.  Tr.  118,  119. 


[1]  Suppressing  multiplicity  of  suits  constitutes  a  peculiar  feature  of  eq^^ 
jurisdiction.    It  was  observed  by  the  master  of  the  rolls,  in  Jac  &  Walk.  2^*, 
that  "  when  it  is  admitted  a  party  comes  here  properly  for  a  disco veiy, 
oourt  is  never  disposed  to  occasion  a  multiplicity  of  suits  by  making  hu»  go 
a  court  of  law  for  relief."    And  the  court  will  claim  its  jurisdiction  in  na*^ 
of  account,  even  if  there  be  a  remedy  at  law,  on  the  ground  of  suppressiDg 
multiplicity  of  suits.    Jesus  GoUege  v.  Bloom,  3  Atk.  262.    Mit.  on  Plead,  UO. 
Barker  v.  Dade,  6  Ves.  688.    Armstrong  v.   Gilchrist,  2  Johns,  ds.  4^^ 
King  v.  Baldwin,  17  Johns.  Rep.  384.    Bathbone  v.   Warren,  10  Johns.  B«P- 
687.    Hawley  v.  Cramer,  4  Cowen,  727.    But  where  the  account  is  all  on  ooe 
side  and  no  discovery  sought  the  court  will  decline  jurisdiction,    .fiw*^  ^* 
Dade,  6  Ves.  987.    Frietas  v.  Don  Santos,  1  Y.  &  Jer.  574.     Courtney  v.  fi^ 
ehoM,  9  Ves.  473.    Post  v.  Kimberly,  9  Johns.  Rep.  470. 

[2]  We  have  seen  in  the  instances  in  which  the  special  injunction  is  gra»*^ 
in  cases  of  nuisance,  trespass,  case  and  waste,  that  besides  the  ground  of  J'- 
reparable  injury,  this  court  is  sometimes  actuated  in  granting  such  relief  oj 
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be  brought  by  a  parson  for  tithes  against  his  parishioners,  Perpetual  in- 
by  parishioners  to  establish  a  modus,  by  a  lord  against  ten-  J^^*^^°^ 

the  consideration  of  avoiding  the  repetition  of  the  injury,  and  of  preventing  the 
necessitj  of  the  plaintiff,  in  order  to  obtain  even  what  at  law  approaches  most 
nearly  to  adequate  relief,  namely,  damages  upon  each  offence,  being  obliged  to 
carry  on  litigation  to  an  inconvenient  and  injurious  extent.  Those  were  in- 
stances of  actual  invasion  of  a  right  in  the  enjoyment  of  the  plaintiff.  In  the 
oases  to  which  we  here  allude,  the  right  itself  is  the  original  cause  of  disputOi 
but  the  parties  on  one  side  being  numerous,  it  would  be  necessary  at  law,  in 
order  to  decide  between  them  all,  that  many  actions  should  be  brought,  or, 
there  being  only  two  parties,  the  action  by  which  legal  relief  may  be  attained 
is  not  conclusive  in  its  nature,  and  may  therefore,  by  a  litigious  person,  bo 
made  an  instrument  of  oppressive  litigation. 

The  first  of  these  kinds  of  bills  may  be  filed  either  for  the  establishment,  or 
in  defence  of  a  right,  and  may  be  resorted  to  either  whore  one  person  claims 
or  defends  a  right  against  many,  or  where  several  claim  or  defend  a  right 
against  one.  The  object  of  the  interference  of  chancery  in  such  cases  is  to 
avoid  multiplicity  of  suits ;  but,  as  it  is  founded  upon  a  legal  right  that  must 
first  be  tried  at  law  in  an  individual  case,  and  a  verdict  obtained  there  for  the 
plaintiff,  in  order  to  induce  this  court  to  grant  a  perpetual  injunction.  See 
Nottingham  Towny.  Ward,  2  Eq.  Ca.  Abr.  172;  Sel.  Ca.  in  Cha.  74,  76.  Lady 
CoddringUm  v.  England,  2  Atk.  167 ;  2  Atk.  484.  Birch  v.  BoU,  3  Atk.  726; 
S.  C.  2  Yes.  193.  Anon,  2  Yes.  414.  For  the  sake  of  illustration,  it  may  be 
observed,  that  by  such  mode  of  proceeding  a  parson  may  establish  his  right  to 
tithes  against  his  parishioners,  {Broxon  v.  Vermuden,  1  Ca.  in  Cha.  272,)  and 
an  individual  establish  a  custom  of  receiving  tolls,  (see  Duke  of  Norfolk  v. 
MyerSj  4  l£add.  83,)  or  other  customary  rights;  {How  v.  Broomsgrove,  1  Yem. 
22 ;  New  Ehie  Hoapitai  v.  Andover,  1  Yem.  266 ;  and  see  Corporation  of  Gar- 
lic V.  Wiison,  13  Yes.  276);  and  that  the  tenants  of  a  manor  may  by  such 
means  establish  a  common  right  against  the  lord ;  (PawUit  v.  Ingres,  1  Yem. 
308 ;  Baker  v.  Sogers^  SeL  Ca.  in  Cha.  74) :  and,  as  to  the  defence  of  a  right, 
that  this  court  will  interfere  on  behalf  of  the  lord,  to  prevent  encroachments 
by  his  tenants;  (1  Atk.  282 ;  2  Atk.  167)  and  on  behalf  of  the  owners  or 
occupiers  of  property  in  respect  of  which  tithes  are  claimed,  to  establish  a 
modus.  I  Atk.  283 ;  Earl  of  Coventry  v.  Burslem,  2  Anstr.  567,  note ;  8.  C. 
GwilL  T.  0.  1596 ;  9  Yes.  163.  Cfordan  v.  Simpkinson,  11  Yes.  509.  It  is, 
perhaps,  almost  unnecessary  to  observe,  that  where  there  is  a  general  right  in 
one  of  the  parties,  it  is  not  requisite  that  any  privity  should  exist  among  those 
who  oppose  or  impeach  it;  (see  Mayor  of  York  v.  PUkingion,  1  Atk.  282  ;)  and 
that  it  seems  each  may  have  a  separate  ground  of  daim.  1  Atk.  284 ;  7 
Yes.  310. 

The  other  intances  in  which  bills  of  this  kind  are  filed  may  be  derived  from 
the  disuse  of  real  actions  at  law,  and  the  frequent  substitution  of  ejectments 
for  the  trial  of  titlesL  The  latter  kind  of  action  not  being  in  its  nature  final, 
(see  on  this  point,  4  Bro.  P.  C.  397  ;  7  Bro.  P.  C.  145,)  it  is  obvious,  that  if  a 
party  out  of  possession  fail,  he  may  harass  his  adversary  by  repeated  litigation 
of  the  same  question.  Hence,  where  the  party  applying  to  this  court  was  the 
defendant  at  law,  who  had  been  so  vexed  by  legal  proceedings,  this  court, 
upon  the  mere  fact  of  five  such  actions  having  been  unsuccessfully  brought 
against  him,  granted  a  perpetual  injunction  to  restrain  his  adversary  firom  fur- 
ther litigation.    Earl  of  Bath  ▼.  Shervm,  4  Bro.  P.  0.  373;  a  C.  Pre.  in  Cha. 
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Perpetual  in-    ants  for  ^encroachments,  or  by  tenants  the  lord  for  distnilh 
junc  ions.        ance.(a)    The  jurisdiction  has  also  been  entertained  to  es- 
tablish toll  due  by  custom.(6) 
[  420]  *tJpon  this  principle  in  two  early  cases,  where  a  lord  d 

a  manor  had  endorsed  under  the  statute  of  Merton,  injun^ 
r*J.9n  ^^0X13  were  granted  to  restrain  the  tenants  from  throwing 

'■        ^  down  the  enclosure.(c)    *Lord  Eldon  has  recognized  the 

authority  of  these  cases,  considering  it  established  that  a 
lord  of  a  manor  may  file  a  bill,  stating  that  he  has  approved 
under  the  statute,  and  left  sufficient  common  of  pastore; 
that  by  the  operation  of  the  statute,  the  inclosure  has  be- 
r*4221  come  his  exclusive  soil.     Upon  such  a  *bill,  however,  the 

prayer  must  be  not  in  the  nature  of  waste  for  an  injunction, 
but  for  the  establishment  of  the  exclusive  right  under  the 
statute,  and  to  have  that  right  declared :  accordingly  in  the 

(a)  How  V.  Tenants  of  Broomsgrove^  1  Vem.  22.  Ewdme  Bospital  v.  Andocer, 
ib.  266.  Pmvkt  v.  Ingrey,  ib.  308.  Broum  v.  Vermuden,  1  Cfa.  Ga.  271 
Rudge  v.  Hopkins,  2  Eq.  Ab.  170.  Mayor  of  York  v.  POkingion,  1  Atk.  2S2. 
Conyers  v.  Lord  Abergavenny,  ib.  285.    Poors  v.  Clarke,  2  Atk.  515. 

(6)  Gurrier  v.  Cryer,  Hard.  21.  Green  v.  Robinson,  ib.  174.  Ciiy  of  London 
V.  FaUister,  cit.  Bunb.  101.  Ibid  v.  Perkins,  3  Bro.  P.  C.  Ed.  TomL  602. 
Corporation  of  Carlisle  v.  WUson,  13  Ves.  276.  Duke  of  Norfolk  r.  Jfyers,  4 
Mad.  Rep.  83.  MarshaU  v.  Wahnesley,  Lady  Pttre  y.  Clarkson,  Eari  cf  War- 
rington  v.  Mosely,  cit.  ib.  Though  this  is  now  fblly  settled,  yet  there  are  many 
precedents  in  which  courts  of  equity  have  refused  to  mterpose.  Disney  v. 
Robertson,  Bunb.  41.  Bond  v.  City  of  Exeter,  ib.  Mayor  of  Boston  t.  Jackson, 
ib.  101.     Harding  v.  Ainge^  ib.    Vide  also  Fines  v.  Cobb,  2  Tern.  116. 

(c)  Weeks  v.  Stoker,  2  Vefn.  305.    Arthington  v.  Fawkes,  ib.  366. 


261 ;  and  see  DaUon  y.  DaUon,  Sel  Ca.  in  Cha.  13.  And  if  the  plaintiff  at  lav 
should  apply  to  this  court  upon  circumstances  to  interfere  on  bis  behalf  and  to 
quiet  his  enjoyment,  it  would  give  him  opportunities  of  trying  the  right;  and 
if  he  should  succeed,  would  in  a  similar  manner  set  at  rest  the  claims  against 
him :  but  it  seems  there  must  be  more  than  one  verdict  to  induce  this  court 
to  afford  such  protection.  Leighton  v.  LeigTiion,  1  P.  "W.  671 ;  S.  C.  4  Bro.  P. 
C.  378 ;  and  see  FHion  v.  Earl  of  Macdesfieid,  1  Vem.  287.  Lomax  v.  J!V*r, 
7  Bro.  P.  C.  145.     WeUer  v.  Smeaton,  1  Cox  R.  102  ;  &  C.  1  Bro.  0.  0.  5W. 

Where  a  bill  is  filed  in  the  court  of  chancery,  for  the  purpose  of  preventing 
A  multiplicity  of  suits  at  law,  and  to  have  the  title  tried  and  finally  settled  by 
one  suit  under  the  chancellor,  it  seems,  t^t  the  bill  will  be  sustained,  tfaoogb 
there  had  been  but  one  or  two  trials  at  law.  Trustees  of  HmtingUm  v.  iUcdSL, 
3  Johns.  Rep.  566. 

A  bill  of  peace  to  prevent  litigation  at  law,  is  allowed  only  in  case  the  plsin- 
tiff  has  satisflM!torily  established  his  right  at  law,  or  where  the  persons  who 
controvert  the  right  are  so  numerous,  as  to  render  an  issue,  under  the  direc- 
tion of  the  court,  necessary  to  bring  in  all  the  parties  concerned,  and  to  prevent 
a  multiplicity  of  suits.    Eldridge  v  HiU,  2  Johns.  Ch.  Rep.  281. 


TEXATIOUS  UTIQiLTIOK  422 

case  before  him,  where  an  injunction  had  been  obtained  on  Perpetual  in- 
affidavit,  against  cutting  and  pasturing  cattle  in  a  wood,  the  ^^^^  **^°^ 
plaintiff  praying  the  injunction  as  tenant  in  fee,  or  as  lord 
of  the  manor  inclosing  under  the  statute ;  the  defendants 
denying  the  former  title,  and  as  to  the  latter  claiming  com- 
mon of  pasture  and  estovers,  and  stating  that  after  the  en- 
closure suflScient  common  of  pasture  would  not  be  left,  the 
injunction  was  under  the  circumstances  dissolved  upon  the 
answer.(a)[l] 

(a)  BdnsoH  y.  Gardiner^  t  Vea  805. 

[1]  So  where  a  party  has  pofiBes^n,  and  dalnui  a  right  of  flsheiy  for  a  oon* 
siderable  distance  on  a  river,  and  the  riparian  proprietors  flet  up  several 
adverse  rights,  he  may  have  a  bill  of  peace  against  all  of  them  to  establish 
his  right  and  quiet  his  possession.  Mayor  of  York  v.  JPUkington,  1  Atk.  282. 
So  a  bill  of  peace  will  lie  to  settle  the  amount  of  a  general  fine  to  be  paid  by 
all  the  copyhold  tenants  of  a  manor.  So  it  will  lie  to  establish  a  right  of 
common  of  the  freehold  tenants  of  a  manor.  Middleion  y.  JcLcksorij  1  Gh. 
Rep.  18  [33.]  So  it  will  lie  to  establish  a  duty  claimed  by  a  municipal  cor- 
poration against  many  persons,  although  there  is  no  j^rivity  between  them. 
City  of  London  v.  Ferking^  4  Bro.  Pari.  R.  157. 

But  to  entitle  a  party  to  maintain  a  bill  of  peace,  it  must  be  clear,  that 
there  is  a  right  claimed  which  affects  many  persons,  and  that  a  suitable  num* 
ber  of  parties  in  interest  are  brought  before  the  court ;  for,  if  the  right  is  dis- 
puted between  two  persons  only,  not  for  themselves,  and  all  others  in  interest^ 
but  for  themselves  alone,  the  bill  will  be  dismissed;  for  it  cannot  then 
conclude  any  persons  but  the  very  defendants.  Disney  v.  Eobertson^  Bunb. 
R.  41. 

It  seems,  too,  that  courts  of  equity  will  not,  upon  a  bill  of  this  nature, 
decree  a  perpetual  injunction  for  the  establishment  or  the  enjoyment  of  the 
right  of  a  party,  who  claims  in  contradiction  to  a  public  right ;  as  if  he  daima 
an  exclusive  right  to  a  highway,  or  to  a  common  navigable  river,  or  an  exclu- 
sive right  to  a  rope  ferry  across  a  river;  for  it  is  said  that  this  would  be  to 
enjoin  all  the  people  of  the  state  or  country.  1  Madd.  Oh.  Pr.  139.  But  the 
true  principle  is,  that  courts  of  equity  will  not,  in  such  cases,  upon  principles 
of  public  policy,  intercept  the  assertion  of  public  rights. 

Another  dass  of  cases  to  which  bills  of  peace  are  now  ordinarily  applied,  isi, 
where  the  plaintiff  has,  after  repeated  and  satisfactory  trials  established 
his  right  at  law;  and  yet  is  in  danger  of  farther  litigation  and  obstruc- 
tion to  his  right  from  new  attempts  to  controvert  it  Under  such  circum- 
stances, courts  of  equity  will  interfere,  and  grant  a  perpetual  injunction  ta 
quiet  the  possession  of  the  plaintiff,  and  to  suppress  l\iture  litigation  of  the 
right  Trustees  of  SunHngton  v.  NicoU,  3  John.  R.  589,  590,  591,  595,  602. 
This  exercise  of  jurisdiction  was  formerly  much  questioned.  Lord  Cowper,  in 
a  celebrated  case,  where  the  title  to  land  had  been  five  several  times  tried  in 
an  ejectment,  and  five  verdicts  g^ven  in  iavor  of  the  plaintiff,  refiised  to  sua- 
tiun  the  jurisdiction  for  a  perpetual  injunction ;  and  said  that  the  application 
was  new,  and  did  not  fall  under  the  general  notion  of  a  bill  of  peace,  as  tbi» 
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Perpetual  in-        TJpon  the  principle  of  preventing  multiplicity  of  suits,  a 
junctions.        ^jj^  ^^^  jj^  ^^  settle  a  general  fine  to  be  paid  by  all  the  copy- 
hold tenants  of  a  nianor.(a) 

(a)  Middkion  y.  Jackson^  1  Ch.  Rep.  18.    FopTuim  v.  Lancaster,  ib.  51.  Gov- 
per  V.  Clerk,  3  P.  W,  157. 

was  only  a  suit  between  A.  and  B.,  and  one  man  is  able  to  contend  against 
another.  But  his  decision  was  overruled  by  the  house  of  lords^  and  a  perpe- 
tual injunction  was  decreed,  upon  the  ground  that  it  was  the  only  adequate 
means  of  suppressing  oppressive  litigation  and  irreparable  mischief.  Bari  of 
Bath  V.  Shermn,  Prec.  Ch.  261.  And  this  doctrine  has  ever  since  been 
steadily  adhered  to.  However,  courts  of  equity  will  not  interfere  in  each 
cases  before  a  trial  at  law ;  nor  until  the  right  has  been  satis&ctorily  estab- 
lished at  law.  But,  if  the  right  is  satis&ctorily  established,  it  is  not  material 
what  number  of  trials  have  taken  place,  whether  two  only  or  more.  Dev- 
onsher  y.  Newenhamf  2  Sch.  k  Lefr.  208,  209. 

These  seem  to  be  the  only  classes  of  cases  in  which  bills  of  peace,  techni- 
cally so  called,  will  lie.  Eldridge  v.  SiU,  2  John.  Ch.  R.  281,  282.  But  there 
are  other  cases  bearing  a  close  analogy  to  them  in  which  a  like  relief  is  grant- 
ed ;  as,  for  instance,  cases  of  confusion  of  boundaries  which,  however,  require 
some  superinduced  equity ;  and  cases  of  quit-rents,  where  the  remedy  at  law 
is  either  lost  or  deficient  Vide  cmte,  chapter  16,  page  361,  362.  Oaaes 
of  mines  and  collieries  may  also  be  mentioned,  where  courts  of  equity  will 
entertain  bills  in  the  naturo  of  biUs  qiUa  timet,  and  bills  of  peace,  where  there 
is  danger  that  the  mine  may  be  ruined  in  the  meantime,  before  the  right  can 
be  established ;  and  upon  such  a  bill  the  court  will  grant  an  adequate  remedy 
by  quieting  the  party  in  the  enjoyment  of  his  right,  by  restoring  things  to 
their  old  condition,  and  by  establishing  the  right  by  a  decree.  Lord  Faknanffi 
y.  JnnySy  Moaeley's  K  87,  89.  Other  cases,  also,  where  the  object  of  the  btU 
is  to  prevent  vexatious  suits,  will  occur  under  the  head  of  injunctions.  See 
2  Story's  Eq.  Juris,  sec.  856,  et  seq. 
'  The  nature  of  this  jurisdiction  is  thus  stated  by  Lord  Redeadale:  "Courts 

of  equity  will  also  prevent  multiplicity  of  suits,  and  the  cases  in  which  it  is 
attempted,  and  the  means  used  for  that  purpose,  are  various.  With  this  view, 
where  one  general  legal  right  is  claimed  against  several  distinct  persona,  a  bill 
may  be  brought  to  establish  the  righL  Thus,  where  a  right  of  fishery  was 
claimed  by  a  corporation  throughout  the  course  of  a  considerable  river,  and 
was  opposed  by  the  lords  of  manors  and  owners  of  land  adjoining,  a  bill  was 
entertained  to  establish  the  right  against  the  several  opponents,  and  a  demmv 
rer  was  overruled.  As  the  object  of  such  bills  is  to  prevent  multiplicity  of 
suits,  by  determining  the  rights  of  the  parties  upon  issues  dhrocted  by  the 
court,  if  necessary  for  its  information,  instead  of  suffering  the  parties  to  be 
harassed  by  a  number  of  separate  suits,  in  which  each  suit  would  only  de- 
termine the  particular  right  in  question  between  the  plaintiff  and  the  defendant 
in  it,  such  a  bill  can  scarcely  be  sustaiued,  where  a  right  is  disputed  between 
two  persons  only,  until  the  right  has  been  tried  and  decided  upon  at  law. 
Indeed,  in  most  cases  it  is  held,  that  the  plaintiff  ought  to  establish  his  right 
by  a  determination  of  a  court  of  law  in  his  favor,  before  he  files  his  bQl  in 
equity.  And,  if  he  has  not  so  done,  and  the  right  he  claims  has  not  the  sanc- 
tion of  long  possession,  and  he  has  any  means  of  trying  the  matter  at  law,  a 
dciAurrer  will  hold.    If  he  has  not  been  actually  interrupted  or  disposaessed, 
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A  bill  of  this  sort,  however,  cannot  be  maintained  where  Perpetual  in- 
a  right  is  disputed  between  two  persons  only,  and  the  de-  ^^°  °^ 
cree  sought  cannot  conclude  any  one  *except  the  defend-  Such  bill  will 
ants.(a)    Accordingly  in  the  above  noticed  case  of  Oowper  the  right  is 
V.  Clerh^  a  bill  by  a  single  copyholder  to  be  relieved  against  fif^^^^^®" 
an  excessive  fine,  was  dismissed  with  costs  as  determinable  persona  only, 
at  law.    Thus  in  one  of  the  leading  cases  upon  this  subject,  r*4-2«^l 

a  bill  by  a  lord  of  a  manor  to  establish  his  legal  title  to  the  ^ 

manor,  and  for  a  perpetual  injunction  to  restrain  the  defend- 
ant from  appointing  a  steward  or  gamekeeper  for  the  said 
manor,  and  from  setting  up  any  further  claim  thereto,  was 
dismissed  with  costs,  and  that  decree  was  affirmed  upon  ap- 
peal by  the  house  of  lords.(J) 

We  may  here  notice,  though  not  exactly  belonging  to  the  Bilk  for  set- 
subject,  yet  not  entirely  foreign  from  it,  the  doctrine  upon  S^g^^dre^' 
the  subject  of  bills  for  settling  boundaries,  and  of  bills  for  very  of  quit 
the  recovery  of  quit-rents.  [1]     As  to  the  former,  it  is  settled  ^°*^ 

(a)  iHsney  v.  Rdberison^  sup.  City  of  London  v.  AinsUy^  1  Anst.  158. 
WTiitechurch  v.  Hide,  2  Atk.  391.  Lord  Teynham  v.  Webb,  ib.  483.  WeBer  v. 
SmecUon,  1  Bro.  C.  G.  5*72.  1  Cox/l02.  There  are  some  old  cases  upon  this 
subject  to  the  contrary,  where  the  court  acted  upon  the  great  length  of  pos- 
session in  the  plaintiff,  but  they  are  not  law  at  present.  Bush  v.  Western^  Pr. 
Ch.  530.  Finch  v.  lieabridge,  2  Vern.  390.  Where  a  person  was  in  possession 
of  a  fishery,  he  was  allowed  to  file  a  bill  to  perpetuate  testimony  and  estab- 
lish his  right,  though  he  had  not  recovered  in  affirmance  of  it  at  law.  Ihike  of 
Do7'sei  V.  Girdkr,  Pr.  Ch.  531.  But  where  the  plaintift*  has  been  interrupted 
and  dispossessed,  and  therefore  has  a  remedy  at  law,  a  bill  of  this  nature  will 
not  lie.     Wynn  v.  Hatty ,  cit.  ib. 

(5)  WeByy  v.  JDttke  of  Rutland,  3  Bro.  P.  0.  Ed.  TomL  38. 


so  that  he  has  had  no  opportunity  of  trying  bis  right,  he  may  bring  a  bill  to 
establisli  it,  though  he  has  not  previously  recovered  in  affirmance  of  it  at  law, 
and  in  such  a  case  a  demurrer  has  been  overruled." 

[1]  In  a  suit  to  ascertain  boundaries,  the  decree  generally  directs  a  commis- 
sion to  issue  for  that  purpose,  though  sometimes  the  court  will  direct  an  issue 
ordering  the  parties  to  give  a  note  to  each  other  of  their  boundaries.    Metocdf 
V.  Beckwithf  2  P.  Wms.  376;  vide  etiam,  Godfrey  v.  Littd,  1  B.  &  M.  62; 
LethieuUier  v.  Lord  Gastkmain,  Sel.  Ca.  in  Gha.  60 ;  1  Dick.  46,  S.  0. 

A  commission  to  settle  boundaries  partakes  very  much  of  the  same  nature 
as  a  commission  of  partition ;  it  is  nearly  in  the  same  form,  and  sued  out,  exe- 
cuted, and  returned  in  the  same  manner.  There  is,  however,  frequently  this 
difference  between  commissions  to  ascertain  boundaries  and  commissions  of 
partition,  viz.,  that,  in  the  case  of  a  partition,  the  thing  to  be  divided  is  clearly 
ascertained  and  described,  whereas  in  the  case  of  a  commission  of  boundaries, 
it  is  often  impossible  for  the  commissionera  to  ascertain  which  they  are,  with 
sufficient  certainty  to  set  them  out.  To  guard  against  this,  when  it  is  through 
the  de&ult  of  a  tenant  or  copyholder  that  boundaries  are  confused,  the  court 
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Perpetual  in-  that  the  mere  confiision  of  boundaries  is  not  a  sufficient 
June  ons.  ground  for  the  court  to  interpose,  the  jurisdiction  must  be 
[*424]  *8uperinduced  by  some  equitable  circumstance.(a)    In  the 

(a)  Wake  ▼.  Ccmyera,  2  Cox,  260.   1  Eden,  331.   SL  Luke's  r.  St  hsfmxii. 


provides  for  the  case  of  its  being  impossible  to  ascertain  them,  bj  directing  so 
much  of  the  defendant's  own  land  to  be  set  out,  as  shall  be  equal  to  tbeqnazh 
tity  originally  granted  or  leased ;  {Spetr  t.  Craiwter,  2  Mer.  410,  418 ;  Wifif 
T.  Parkinson,  ib.  507,  510 ;  AUomey-genaral  v.  FuJOarbm^  2  Y.  &  B.  263;  lai 
Abergavenny  v.  Thomas,  1  West.  649 ;  Seton  on  Decrees,  202 ;  ite  ^ 
Luds  Y.  Earl  of  Strafford,  4  Yes.  180 ;)  when  the  commission  is  of  thisniture, 
the  commissioners  must  proceed  accordingly. 

It  is  to  be  observed,  that,  in  a  bill  by  a  prebendary  against  several  of  his 
lessees  for  a  commission  to  ascertain  the  boundaries  of  his  prebendal  Imd^ 
which  had  become  intermixed  with  their  own  lands,  Lord  Eldon  held,  thit 
the  plaintiff  had  a  right  to  name  as  many  commissioners  as  the  defendants. 
Wims  V.  Parkinson,  1  Bwanst  9. 

The  decree  in  a  suit  to  settle  boundaries,  does  not  order  mutual  conveyances, 
as  in  the  case  of  a  partition,  but  directs  that,  after  the  lands,  Aa,  have  been 
set  out,  the  defendant  is  to  deliver  possession  thereof  to  the  plainti^  and  that 
the  plaintiff  and  his  heirs  are  to  hold  and  enjoy  the  same  against  the  defend* 
ant,  or  any  person  or  persons  claiming  under  him.  Lord  AbergoKetay  v. 
Thomas,  Seton  on  Decrees,  202.  The  consideration  of  further  directions,  and 
of  the  costs  of  the  suit,  is  generally  in  those  cases  reserved  until  aft^r  the  re- 
turn of  the  commission ;  (Vide  Seton  on  Decrees,  200,)  therefore,  when  the 
oommissioner's  report  has  been  confirmed  absolute,  the  cause  must  be  aet  down 
for  hearing  for  the  further  directions  and  costs  in  the  usual  manner. 

With  reference  to  the  costs  of  suits  to  settle  boundaries,  no  certain  role  ap- 
pears to  be  laid  down ;  where,  however,  it  does  not  appear  to  have  been 
owing  to  any  default,  either  in  the  plaintiff  or  defendant,  that  the  lands  have 
been  mixed  or  oonfounded,  the  court  will  direct  the  costs  to  be  borne  by  the 
plaintiff  and  defendant  equally,  though  the  interest  of  one  party  is  more  in- 
considerable than  the  interests  of  the  other.  Korris  v.  Le  Neve,  3  Atk.  81 
Where,  in  a  suit  to  establish  the  boundaries  of  a  manor,  it  was  ordered  that 
the  parties  should  deliver  a  note  to  each  other  of  their  boundaries,  and  that 
the  matter  should  be  tried  by  a  feigned  issue,  and  the  result  of  three  ditTerent 
trials  was  that  the  boundaries  appeared  as  they  were  given  in  by  the  defend- 
ant, and  contrary  to  what  was  alleged  by  the  plaintiff's  bUl,  the  bill  was  dis- 
missed with  costs^  on  the  ground  that  the  plaintiff  might  have  tried  the  mat- 
ter at  law,  and  that  no  part  of  the  issue  had  been  found  for  him.  Meicalfi  v. 
BeckwUh,  2  P.  Wms.  376. 

The  decision  of  the  court  with  respect  to  costs  will  also  be  influenced  by  the 
relation  of  the  parties ;  and  it  is  to  be  recollected,  that  it  has  been  longa^^ 
that  a  tenant  contracts  (among  other  obligations  resulting  fix>m  that  relatioa) 
to  keep  distinct  firom  his  own  property  during  the  tenancy,  and  to  leave  deanX 
distinct  at  the  end  of  it,  his  landlord's  property  not  in  any  way  confounded 
with  his  own ;  {Attorney-general  v.  FnUarton,  2  V.  A  B.  264,)  if,  therefore, »' 
should  appear  that  a  tenant  has  either  voluntarily  or  negligently  permit 
the  boundaries  of  his  own  land  to  get  oonlnsed  with  that  of  his  landlord,  the 
court  will,  in  all  probability,  compel  him  to  pay  the  costs  of  bis  misooodnct  or 
negligence. 
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cases  of  quit-rents,  relief  has  been  given  where  the  remedies  Perpetual  in- 
at  law  have  either  been  lost  or  become  very  deficient.(a)        junctions. 
There  are  several  ancient  cases  npon  the  subject  of  rent-  Where  the 
charges,  which  proceeded  upon  the  equity  which  the  plain-  ^t^'^;;, 
tiff  had  to  contribution,  viz.  where  the  lands  of  several  ^ » rent- 
being  liable  to  a  rent-charge,  and  the  person  entitled  to  it  leerestraiMd 
was  suing  one  alone,  the  court  has  restrained  him  without  ^^  suing  one 
making  the  rest  parties.(5) 

1  Bro.  C.  G.  40.  Atkins  y.  EaUon^  3  Anat  387.  Eota  v.  Barker,  3  Bro.  P.  0. 
Bd.  TomL  660.  Loker  y.  J2o22e^  3  Ves.  4.  Duke  of  Leeds  y.  Earl  of  Strafford, 
4  Vea.  180.  The  Attorney-general  y.  FuOarton^  2  V.  &  B.  263.  Spear  y. 
OrawteTj  2  Meriy.  410. 

(a)  Vide  Solder  y.  Chambury,  3  P.  W.  246,  and  the  cases  there  cited.  Boik- 
verie  y.  Freniiee,  1  Bro.  C.  0.  200.  Zhtke  of  Leeds  y.  New  Randiyr,  2  Bro.  0.  C. 
340,  618. 

(6)  Cai7,  33.    Dolman  y.  Yavasor,  ib.  132.     The  Queen  y.  (Mbome,  ib.  169. 
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*CHAPTEE  XYIL 

OF  INJUNCTIONS  TO  YIELD  UP,   QUIET,   OR  CONTINUE 

POSSESSION  OF  LANDS. 

Judicial  "Writ  The  injunction  to  yield  up,  quiet,  or  continue  possession 
of  land  is  a  judicial  writ ;  and  subsequent  to  a  decree,  in  the 
nature  of  a  writ  of  execution.(a)[l] 

(a)  Wy.  Pr.  Rop.  264. 

[1]  The  power  of  the  court  to  apply  the  remedy  in  the  case  ia  oo-exteosiTe 
with  its  jurifldictioii  over  the  subject-matter.    Thus,  when  a  foreclosure  of  the 
equity  of  redemption  and  sale  of  mortgaged  premises  is  decreed,  and  the  mort- 
gagor or  defendant,  or  any  person  who  has  come  into  possession  under  him, 
pending  the  suit,  reflises  to  deliver  up  the  possession,  on  demand,  to  the  pur- 
chaser under  the  decree,  the  court,  on  motion  for  that  purpose,  will  order  the 
possession  to  be  delivered  to  the  purchaser,  and  not  drive  him  to  an  action  of 
ejectment  at  law;  though  the  delivery  of  possession  is  not  made  a  part  of  the 
decree.    In  case  of  disobedience  to  such  order,  an  injunction  issues^  of  course, 
on  affidavit  of  service  of  the  order,  &a,  to  enjoin  the  defendant  to  deliver  pos- 
session.   And  on  proof  of  service  of  the  injunction,  and  a  refusal  of  tlie  party 
to  comply,  a  writ  of  assistance  is  issued,  of  course,  to  the  sheriff.    Where  the 
delivery  of  possession  is  made  a  part  of  the  decree  of  foreclosure  and  sale,  a 
writ  of  execution  of  the  decree  is  the  proper  remedy,  in  case  of  disobedience. 
By  the  Chancellor : — ^This  is  an  application,  on  the  part  of  the  defendant 
Berry,  as  a  purchaser  of  the  mortgaged  premises,  for  an  order  upon  the  de- 
fendant Elizabeth  Thompson,  to  deliver  up  the  possession.    She  is  the  wife  of 
J.  Thompson,  the  mortgagor,  and  united  with  him  in  the  mortgage ;  and  she 
was,  with  her  husband,  made  a  party  to  the  bUl,  which  was  filed  by  the  plain- 
tiff as  mortgagee,  to  foreclose  the  equity  of  redemption.    She  and  her  hus- 
band suffered  the  bill  to  be  taken  pro  eonfesao.    The  bill  stated  that  she,  as 
well  as  her  husband,  duly  executed  and  acknowledged  the  mortgage ;  that  the 
debt  had  not  been  paid,  by  reason  whereof  the  estate  had  beoome  absolute  in 
the  plaintiff;  that  he  had  applied  to  the  mortgagor  to  redeem  or  else  to  deliver 
up  possession  and  release  the  equity  of  redemption ;  and  the  prayer  in  the  bill 
was,  that  the  mortgagor  redeem,  or  be  foreclosed  of  all  equity  of  redemption, 
and  that  he  be  decreed  to  surrender  up  the  title  deeds,  or  that  the  land  be 
sold ;  and  the  bill  concluded,  as  usual,  with  a  prayer  for  general  relie£ 

The  decree  was,  that  the  right  of  Thompson  and  his  wife  be  sold  by  a  mas- 
ter, and  that  he  execute  a  deed  to  the  purchaser,  and  bring  the  purchase- 
money  into  court.  The  petition  states  that  Berry,  the  purchaser,  gave  the  full 
value  of  the  land,  and  that  he  showed  the  master's  deed  to  the  defendant  Eliza- 
beth Thompson,  and  requested  a  delivery  of  the  possession,  which  she  refused 
to  give,  unless  he  would  pay  her  five  hundred  dollars.  She  has  had  due  notice 
of  this  application,  and  it  is  resisted  by  her,  not  on  the  ground  of  any  alleged 
title  or  daim  on  her  part  to  the  land,  (for  none  is  stated)  but  on  the  ground 
that  the  court  has  no  authority  to  interfere  with  the  possession,  and  that  the 
purchaser  under  the  decree  ought  to  be  driven  to  his  ejectment  at  law. 
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The  strict  primary  decree  of  a  court  of  equity,  as  ob-  Judicial  Writ 
served  by  Lord  Hardwicke,  is  in  personam  ;  and  he  adds 

I  have  examined  this  point  with  a  disposition  not  to  enlarge  the  established 
jurisdiction  of  the  court,  but  with  an  anxiotj,  at  the  same  time,  to  afford  to 
the  suitor  the  adequate  and  perfect  relief  to  which  he  may  be  justly  entitled. 
It  does  not  appear  to  consist  with  sound  principle,  that  the  court,  which  has 
exclusive  authority  to  foreclose  the  equity  of  redemption  of  a  mortgagor,  and 
can  call  all  the  parties  in  interest  before  it,  and  decree  a  sale  of  the  mort;gaged 
premises,  should  not  be  able  even  to  put  the  purchaser  into  possession  against 
one  of  the  very  parties  to  the  suit,  and  who  is  bound  by  the  decree.  When 
the  court  has  obtained  lawful  jurisdiction  of  a  case,  and  has  investigated  and 
decided  upon  its  merits,  it  is  not  suflScient  for  the  ends  of  justice  merely  to  de- 
clare the  right,  without  affording  the  remedy.  If  it  was  to  be  understood  that, 
after  a  decree  and  sale  of  mortgaged  premises,  the  moi^tgagor  or  other  party  to 
the  suit,  or,  perhaps,  thoae  who  have  been  lot  into  the  possession  by  the  mort- 
gagor, pendente  Ute^  could  withhold  the  possession  in  defiance  of  the  authority 
of  this  court,  and  compel  the  purchaser  to  resort  to  a  court  of  law,  I  apprehend 
that  tlie  delay  and  expense  and  inconvenience  of  such  a  course  of  proceedmg, 
would  greatly  impair  the  value  and  diminish  the  results  of  sales  under  a  de- 
cree. A  better  doctrine  was  laid  down  by  Lord  Hardwicke,  in  TaUs  v.  Uofrn- 
hhj,  (2  Atk.  360,)  when  he  held,  on  a  bill  to  redeem  a  mortgage,  that  the  plain- 
tiff was  entitled  to  redeem  upon  paying  the  principal,  interest  and  costs;  that 
he  was  not  obliged  to  bring  an  ejectment  for  the  possession,  but  he  should 
have  a  decree  for  it  in  equity,  af\;er  the  mortgage  was  satisfied,  and  that  it  was 
like  many  other  cases  in  that  court,  where,  though  the  party  had  a  double 
remedy,  he  should  not  bo  put  to  the  expense. 

The  distribution  of  power  among  the  courts  would  be  injudicious,  and  the 
administration  of  justice  exceedingly  defective,  and  chargeable  with  much  use- 
less delay  and  expense,  if  it  were  necessary  to  resort,  in  the  first  instance,  to 
a  court  of  equity,  and,  afterwards,  to  a  court  of  law  to  obtain  a  perfect  fore- 
closure of  a  mortgage.  It  seems  to  be  absurd  to  require  the  assistance  of  two 
difltmct  and  separate  jurisdictions  for  one  and  the  same  remedy,  viz.  the  fore- 
closure and  possession  of  the  forfeited  pledge.  But  this  does  not,  upon  due 
examination,  appear  to  be  the  case ;  and  it  may  be  safely  laid  down  as  a  gene- 
ral rule,  that  the  power  to  apply  the  remedy  is  co-extensive  with  the  jurisdic- 
tion over  the  subject-matter.  A  bill  to  foreclose  the  equity  of  redemption  is  a 
suit  concerning  the  realty,  and  in  rem;  and  the  power  that  can  dispose  of  the 
fee,  must  control  the  possession.  The  parties  to  the  suit  are  bound  by  the  de- 
cree; their  uiterests  and  rights  are  concluded  by  it ;  and  it  would  be  very  unfit 
and  unreasonable,  that  the  defendant,  whose'  right  and  title  has  been  passed 
upon  andTorecIosed  by  the  decree,  should  be  able  to  retain  the  possession,  in 
despite  of  the  court  This  is  not  the  doctrine  of  the  cases,  nor  the  policy  of 
tlie  law. 

The  case  of  Dove  v.  Dove,  (Dickens,  617;  1  Bro.  375  ;  I  Cox,  101,  S.  0.,) 
which  was  before  Lord  Loughborough,  and  also  before  the  lords  commissioners, 
in  1783  and  1784,  has  settled  the  question  as  to  the  authority  and  practice  of 
the  court 

By  the  decree,  the  estate  of  the  testator  was  to  be  sold,  and  all  parties  were 
directed  to  join.  There  was  nothmg  the  decree  that  the  defendant,  or  any 
other  person,  was  to  deliver  up  possession.  The  tenant  in  possession  (and 
who  was  a  party  in  the  cause)  was  a  widow,  and  was  not  in  under  the  will, 
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Judicial  Writ.  ^^^  .^  ^^  ^^^  ^2  ^^^  ^^Q  Qf  j^^^  J  ^jj^^  £^  ^^  settled 
that  the  court  would  issue  an  injunction  and  writ  of  assist 


but  under  some  supposed  right  of  her  own,  of  jointure  and  dover.  The 
wafl  sold,  and  the  purchaser  required  the  widow  to  deliver  him  poesession  Irak 
she  refused.  He  then  applied  to  the  court,  and  pursued  the  regular  oouise  to 
obtain  the  possession,  and  did  obtain  it  by  a  writ  of  assistance.  It  was  diown, 
by  divers  precedents,  in  that  case,  that  the  course  of  proceeding  was  first  to 
procure  a  decree  or  order  (called  in  that  case  the  common  order)  on  the  de- 
fendant to  deliver  possession,  which  order  is  served  on  the  defendant,  accom- 
panied with  a  demand  of  the  possession ;  and  there  is  sometimes  a  formal  wiit 
of  execution  of  the  order  to  deliver  possession.  An  attachment  then  iasaea 
for  disobeying  this  order,  but  that  attachment,  it  seems,  is  only  matter  of  kxm^ 
and  is  not  to  be  served.  The  next  act  is,  an  order  for  an  injunction  against 
the  tenant  to  deliver  possession,  which  issues,  of  course,  on  affidavit  of  the 
previous  steps,  and  then,  on  affidavit  of  the  service  of  uijunction,  and  refuBal, 
a  writ  of  assistance  to  the  sheriff  to  put  the  party  in  possession,  issues,  of 
course,  on  motion  without  notice. 

This  is  a  case  very  much  in  point  It  applies  to  the  one  before  me,  in  eveiy 
essential  particular;  and  I  cannot  see  why  it  ought  not  to  be  regarded  as  a 
just  and  conclusive  authority  on  this  question  of  jurisdiction  and  practice. 

The  forms  of  process  mentioned  in  that  case,  are  all  to  be  found  in  the  older 
books  of  practice;  and  the  same  course  of  proceeding  in  decrees  conoeniing 
land  is  declared  and  laid  down  both  in  the  old  and  the  modem  books.  Bo- 
hun's  Cur.  Cancel.  368,  3U ;  Newland's  Pr.  198 ;  Lord  Hardwicke,  in  JSribley 
T.  Eawkey^  3  Atk.  275;  ffuguenin  v.  Baseky,  15  Yes.  180.  Lord  Hardwicke 
says,  in  Perm  v.  Lord  Baltimore^  (1  Yea  444^)  that  chancery  will  enforce  a  de- 
cree vn  rem,  as  to  lands  lying  within  its  jurisdiction,  and  that  it  was  settled  as 
early  as  the  time  of  James  L,  that  it  would  put  a  party  into  possession  in  a 
suit  concerning  lands.  He  had  previously  asserted  the  same  jurisdiction,  in 
Soberdeau  v.  Bom,  (1  Atk.  543.) 

In  the  compilation  made  by  West,  in  the  reign  of  Elizabeth,  (West's  Sym- 
bol, part  2,  189,)  it  is  stated  that  if  the  decree  be  in  a  suit  for  lands,  and  the 
defendant  detain  the  possession,  against  the  process  of  contempt,  a  commission 
goes  to  the  sheriff  to  put  the  plaintiff  in  possession ;  and  he  gives  us  the  form 
of  the  writ  The  same  course  of  proceeding  under  a  decree  for  the  posBession 
of  land,  is  prescribed  by  Lord  Bacon,  in  his  rule  No.  9. 

There  could  be  no  doubt,  under  any  of  the  cases,  that  this  usual  course  to 
obtain  delivery  of  possession,  would  be  admitted,  if  it  was  made  part  of  the 
decree,  that  the  possession  was  to  be  delivered.  That  omission  consfitutes  all 
the  difficulty  of  the  case.  But  the  possession,  as  a  consequence,  is  neoesBaiily 
implied  in  a  decree  directing  the  sale  of  land,  and  a  deed  to  the  purchaser. 
The  sale  would  be  useless,  and  without  meaning  to  the  purchaser,  if  it  was  not 
to  be  accompanied  witli  actual  possession.  When  the  declared  object  of  the 
bill  is  to  foreclose  the  mortgagor's  equity  of  redemption,  and  to  obtain  posses- 
sion, or  else  to  have  the  land  sold  to  satisfy  the  debt,  and  the  decree  directs 
a  sale  in  pursuance  of  the  prayer  of  the  bill,  the  rights  of  the  mortgagor  are 
necessarily  concluded,  and  possession  is  part  of  the  title,  and  equally  within 
the  meaning  of  the  suit,  and  the  spirit  of  the  decree.  A  bill  of  foreclosure  is 
for  a  specific  performance  of  the  mortgage  contract,  by  passing  the  whole  title 
of  the  mortgagor  to  the  plaintiff,  or  to  the  purchaser  under  the  decree,  and  it 
is  peculiarly  a  suit  in  rem.    The  whole  object  of  the  suit  is  the  remedy,  by 
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ance  to  the  sheriff  to  put  into  possession  in  a  suit  of  lands.(a)  Judicial  Writ. 
This,  however,  is  clearly  a  mistake,  and  his  lordship  must 

(a)  1  Ves.  464. 

foreclosure,  or  sale  of  the  mortgaged  premises;  and  it  is^  therefore,  within  the 
reason  of  the  cases  which  speak  of  a  suit  concerning  the  title  and  possession 
of  the  land  itself.  In  the  case  of  Dove  v.  Dove,  already  cited,  there  was  a 
decree  for  the  sale  of  the  land,  but  there  was  no  special  direction  in  the  decree 
for  the  deliyery  of  possession  to  the  purchaser,*  yet  the  remedy  for  the  posses- 
ion seemed  to  be  granted  as  a  matter  of  course.  Tb^  doubts  and  deliberation, 
in  that  case,  rested  only  upon  the  point  of  regularity -as  to  the  process. 

Ilie  anonymous  case  in  2  Gh.  Cas.  244,  was  relied  on  by  the  counsel,  in  op- 
position to  the  motion ;  but  it  does  not  weakeia,  essentially,  the  doctrine  which 
I  have  deduced  from  the  other  cases;  and  it  is,  besides,  so  briefly,  and  so  very 
loosely  repented,  as  to  be  scarcely  deserving  of  any  consideration. 

That  was  the  case  of  a  mortgagee  suing  to  have  his  money,  or  that  the 
equity  of  redemption  be  foreclosed.  Without  giving  us  the  subs^ce  or  nature 
of  the  decree,  the  case  then  adds,  that  by  *'  subsequent  orders,''  possession  was 
ordered  to  the  mortgagee,  and  the  beir  was  prosecuted  for  a  contempt  in  not 
delivering  possession ;  and  on  examination,  "  he  set  forth  a  title."  Lord  Chan- 
cellor Nottingham  would  not  discuss  the  title,  and  agreed  to  leave  the  plain- 
tiff to  such  title  as  he  had,  without  amending  it,  and  the  heir  was  discharged 
from  the  contempt. 

This  case  shows  that  the  delivery  of  possession  was  no  part  of  the  decree, 
but  of  subsequent  orders ;  yet  no  objection  was  made  on  that  ground,  and 
which,  indeed,  is  the  only  colorable  ground  of  objection  in  the  present  case. 
It  does  not  appear  that  the  heir  was  a  party  to  ihe  suit  and  decree,  and  the 
contrary  is  to  be  presumed,  since  he,  afterwards,  set  up  a  title^  and  that  was 
the  real  objection  to  the  proceeding.  To  add  possession  to  the  plaintiff's 
claim  would  be  amending  it,  or  strengthening  it,  against  the  title  set  up  by 
the  heir;  and  it  was  very  probable,  even  from  the  imperfect  note  of  that  case, 
that  it  was  an  act  of  sound  discretion  to  leave  the  party  to  try  his  title  by  suit 
against  the  heir.  That  case  has  no  analogy  to  this ;  for  here  is  one  of  the 
mortgagors,  and  a  party  defendant  to  the  suit,  and  one  who  suffered  the  bill 
to  be  taken  pro  oonfea90^  endeavoring  to  extort  a  large  sum  from  the  purchaser, 
as  the  price  of  the  possession,  when  she  sets  up  no  claim,  and  is  justly  con- 
cluded by  the  decree.  It  is  so  very  reasonable,  that  the  party  against  whom 
a  decree  has  been  rendered,  and  imder  which  his  property  has  been  sold,  should 
surrender  up  the  possession  to  the  purchaser  under  the  authority  of  the  decree, 
without  the  delay  and  expense  of  a  new  suit^  that  BuUer,  J.,  was  inclined  to 
think,  in  Taylor  v.  Cok,  (3  Term  Rep.  298,)  that  the  sheriff,  even  on  &  JL  fa. 
might  turn  the  debtor  himself  out  of  possession,  in  favor  of  the  purchaser  of 
the  farm ;  and  Mr.  J.  Livingston,  (1  Johns.  Rep.  44,)  in  a  case  in  our  supreme 
court^  intimated  the  same  opinion. 

As  to  the  mode  of  proceeding  in  the  present  case,  it  is  |>roper  to  grant  an 
order  on  Elizabeth  Thompson,  the  defendant  in  possession,  to  deliver  the  pos- 
session of  the  premises  to  Berry,  tlie  purchaser,  according  to  the  intent  and 
meaning  of  the  decree  directing  a  sale.  If  it  had  been  specially  expressed  in 
the  decree  itseUJ  on  directing  that  the  master  should  execute  a  deed  to  the 
purchaser,  that  the  defendant  who  may  be  in  possession,  or  any  person  who 
has  come  in  under  them,  or  cither  of  them,  pendente  lite^  deliver  possession  of 
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Judicial  Writ  here  be  tmderstood  as  speaMng  of  sequestrations  upon  lands 
not  in  question  in  the  cause,  which  have  been  frequently 
said  to  have  been  introduced  by  Lord  Bacon  in  the  time  of 

[*426]  James  I.(a)[2]     For  not  only  *sequestrations  in  respect  of 

(a)  1  Vera.  421.  1  Ch.  Ca.  91.  There  is  great  obscurity  attending  the 
origin  of  sequestrations,  as,  notwithstanding  these  observations,  there  is  an 
order  of  Lord  Bacon's  which  expressly  states  that  no  sequestration  shall  be 
granted  but  of  lands,  leases,  or  goods  in  question.  Ord.  29.  Beames,  16. 
There  are,  however,  as  shown  by  the  learned  editor,  a  great  number  of  pre- 
oedents,  prior  to,  and  contemporaneous  with,  tliose  orders,  in  which  sequestra- 
tions were  granted  of  other  lands  and  goods.  It  is,  however,  dear  that  they 
were  not  introduced  by  Lord  Keeper  Coventry,  (as  Roger  North  erroneously 
supposes)  who  did  not  come  to  the  seals  till  the  reign  of  Charles  L 

the  mortgaged  premises  to  such  purchaser,  on  production  of  the  deed,  then  a 
formal  writ  of  execution  of  the  decretal  order  to  deliver  possession  would  have 
been  proper.  But  as  this  effect  and  intention  of  the  decree,  though  necessarily 
resulting  irom  it,  and  clearly  implied,  is  left  to  inference,  as  it  was  in  the  case 
oi  Dove  V.  i>(wc,  the  order  to  deliver,  and  a  service  of  it,  must  supply  the  place 
of  the  more  formal  process.  The  attachment  on  the  disobedience  to  the  order 
is  a  useless  process,  since  it  is  not  to  be  served,  and  it  clearly  may  be  dis- 
pensed with.  The  course  of  proceeding,  in  this  case,  is  the  order,  then  the 
injunctioD,  and  then  the  writ  of  assistance. 

It  was,  thereupon,  "  ordered,  that  the  said  Elizabeth  Thompson,  one  of  the 
defendants  in  this  cause,  on  being  served  with  a  certified  copy  of  this  order, 
forthwith  deliver  up  to  the  said  Jacob  Berry  the  mortgaged  premises  mentioned 
and  described  in  the  pleadings  and  decree  in  this  cause,  and  in  the  deed  exe- 
cuted by  the  master  to  the  said  Jacob  Berry,  in  pursuance  of  the  said  decree ; 
and  upon  such  service,  accompanied  with  a  demand  of  the  said  possession,  and 
a  refusal  thereof^  the  said  Jacob  Berry  may  apply  for  an  injunction  according 
to  the  course  of  the  court,  in  such  cases." 

[2]  Sequestrations  are  stated  to  have  been  first  introduced  in  Sir  Nicholas 
Bacon's  time,  and  then  were  but  sparingly  used  in  process,  and  after  a  decree 
to  sequester  the  tiling  in  demand  only.  Earl  of  KUdare  v.  Sir  M.  EusHce^  1 
Vera.  421.  It  is  said  that  the  first  instance  of  a  sequestration  after  a  decree 
was  in  Sir  Thomas  Read^s  case,  in  Lord  Coventry's  time.  Another  was  issued 
in  Lake  v.  Meares,  (Toth.  176,)  11  Jac,  and  in  the  case  of  Hide  v.  Fctit^  in  1666, 
(1  Ch.  Ca.  93;  Freeman,  125,  168,  S.  C;  and  Bedinfieldy.  Zeuch,  ib.)  which 
was  affirmed  in  part.  The  same  process  appears  to  have  been  adopted  by  the 
court  of  exchequer  in  Greavus  v.  Fontaine^  1687,  and  in  a  case  of  WhWvim  v. 
Bland,  (2  Cha.  Ca.  43;  Hind.  128,)  in  Lord  Shaftesbury's  time. 

There  appear,  however,  to  have  been  great  struggles  between  the  courts  of 
common  law  and  courts  of  equity  before  this  process  was  established,  the 
former  holding  that  a  court  of  conscience  could  only  give  remedy  in  personam 
and  not  in  rem,  and  that  sequestrators  were  trespassers,  against  whom  an  ac- 
tion at  law  would  lie,  {Blagrave  v.  Watts,  1  Moore.  549;  Cro.  Eliz.  651;)  and 
to  such  extent  docs  the  objection  of  the  courts  of  law  to  this  process  appear 
to  have  been  carried,  that  according  to  a  case  cited  by  the  lord  chancellor 
(Nottingham)  in  Colston  v.  Gardiner,  (2  Cha.  Ca.  44,)  a  question  was  enter- 
tained upon  an  indictment  for  murder,  where  one  was  killed  on  laying  on  a 
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lands  which  were  the  subject  of  the  suit,  were  well  known  Judicial  Writ 
long  before  this  time,  but  many  precedents  for  injunctions  to 
deliver  possession  after  a  decree  and  a  commission  or  writ  of 
assistance  to  the  sheriff,  are  in  the  printed  reports,  as  early 
as  the  reign  of  Queen  Elizabeth.(a)  And  in  a  MS.  book  of 
orders  (which  appear  to  be  taken  from  the  registrar's  books) 
in  the  Hargrave  collection,  there  are  a  great  many  precedents 
of  injunctions  to  deliver  possession  of  lands  after  a  decree 
in  the  time  of  Henry  VIIL,  Edward  YI.  and  Mary.  It  is 
observable  too  that  Lord  Bacon's  orders  treat  them  as  a  pro- 
cess well  known  and  much  in  use.(6) 

One  of  the  most  extraordinary  instances  of  the  use  of  Use  in  ud  of  a 
this  species  of  writ,  is  the  application  of  it  in  aid  of  a  judg-  J^firm«ntat 
ment  at  law ;  the  plaintiff  it  is  said  had  recovered  dower  in 
the  C.  B.  and  had  judgment  and  execution,  but  the  defend- 
ant being  rich  and  wilful,  would  not  let  her  have  any  bene- 
fit thereby,  whereupon  she  set  forth  her  title  by  bill  in  chan- 
cery, to  have  her  possession  established  by  injunction,  and 
upon  a  letter  written  by  Lord  C.  J.  Dyer  and  Meade,  J.,  be- 
fore whom  the  trial  was  had,  craving  the  lord  chancellor's 
aid  for  the  plaintiff,  he  granted  an  injunction.(c)  In  another 
case  a  benefice  was  holden  by  force  from  the  plaintiff  where- 
upon  a  writ  de  vi  laica  removenda  was  awarded,  and  the  plain- 
tiff put  in  possession  by  the  sheriff,  but  the  defendant  still 
*keeping  possession  of  the  house  belonging  to  the  parsonage,  [*427] 

an  injunction  was  granted.(d) 

The  proceedings  in  obtaining  and  carrying  into  execution  Prooeedinge  in 
an  injunction  of  this  nature,  are  stated  in  some  observations  th^jJ^ucUd*" 
inserted  by  Mr.  Dickens,  in  his  report  of  the  case  of  Dove  Writ 

(a)  Lane  v.  Lord  Howard^  Gary,  148.  Denis  v.  CareWj  TotK  ^4.  Serving- 
ton  V.  Wdfbj  ib.  112.  SheUon  v.  Stanley,  ib.  116.  There  are  also  several  pre- 
cedents, lb.  3*7,  which  seem  to  be  for  the  same  purpose. 

(5)  Beame*s  Orders,  8,  16. 

(c)  Braeebridge  v.  Bracebridge^  Choice  Ca.  in  Oha.  149. 

(d)  Botdt  V.  Blunt,  Gary,  72. 


sequestration,  whether  the  homicide  was  justifiable  or  not.    "Whereupon  a 
pardon  was  sued  out"    Gilb.  for.  Bom.  78. 

"  But  these  were  such  bloody  and  desperate  resolutions,  and  so  much  agamst 
common  justice  and  honesty,  which  required  that  the  decrees  of  this  court, 
which  preserved  men  from  fraud  and  deceit,  should  not  be  rendered  illusory, 
that  they  could  not  long  stand,"  (/&.  2  Gha.  Ga.  45,)  and  the  process  is  become, 
by  long  use  and  acquiescence,  and  is  now  looked  upon,  as  the  legal  and  ordi- 
narv  process  of  the  court 

138 


427  INJUNCTIONS  TO  YIELD  UP,  QUIET, 

JuUioiai  Writ.  y.  Dove,{a)  and  have  been  established  by  other  determiiui- 
tions  as  follows.(6) 

The  first  process  after  a  decree  for  possession,  is  service  of 
a  writ  of  execution  of  the  decree  for  the  defendant  to  de- 
liver possession,  accompanied  with  a  demand  of  possession.[l] 

(a)  2  Dick.  617  ;  a  C.  1  Bro.  0.  0.  315.     1  CJox,  101. 

(6)  Siribley  v.  Hawkie,  3  Atk.  275.     Hugonin  v.  Bazeky,  15  Vos.  180. 

[1]  In  EDgland,  under  the  old  practice  of  the  court,  this  writ  could  not  ha 
obtained,  without  preyiousl7  saing  out  and  serving  a  writ  of  injuDCtkn  to 
deliver  possession,  which  could  only  be  procured  upon  tlie  issuing  of  a& 
attachment,  or  other  process  of  contempt  against  the  parties  ibr  not  obejmg 
the  writ  of  execution,  which  attachment  or  process,  however,  was  not  re- 
quired to  be  executed.     Siribley  v.  Hatckief  3  Atk.  275. 

Bat  the  commissioners  for  Inquiring  into  the  practice  of  the  court  weie  o£ 
opinion  that  the  writ  of  injunction  might  be  omitted.  Chan.  Rep.  3i,  6i> 
prop.  156.  And  accordingly  by  the  1  Will.  IV.  c  36,  s.  15,  rule  19,  it  is 
prouided,  "  That  where  any  party  obstinately  retams  possession  of  lands,  or 
other  real  property,  after  a  writ  of  execution  of  a  decree,  or  an  order  &r 
delivery  of  possession  has  been  duly  served,  and  demand  of  possession  made, 
and  upon  an  afiBdavlt  of  such  service  of  the  writ  of  execution,  and  of  sadi 
demand  made  thereunder,  and  a  refUsal  to  comply  therewith  on  the  part  d 
the  person  against  whom  the  writ  issued,  the  party  issuing 'it  shall  be  at 
liberty,  upon  an  affidavit  of  service  of  the  writ  of  execution  and  demand  of 
possession  and  refusal  to  obtain  the  usual  order  of  course  for  the  writ  of  assist- 
ance to  issue,  and  that  the  intermediate  writs  of  attachment  and  injunction, 
further  commanding  the  party  to  deliver  possession  on  any  other  writ  shall  be 
unnecessary." 

The  orders  of  August,  1841,  have  now  rendered  service  of  a  writ  of  exsea- 
tion  no  longer  necessary  as  a  foundation  for  the  writ  of  assistance,  so  that 
hereafter,  by  the  combined  operation  of  the  statute  and  the  orders^  a  writ  a 
assistance  may  be  obtained  upon  service  of  the  decree,  without  either  an 
injunction  or  a  writ  of  execution  having  previously  issued.  The  13th  of  tb** 
orders  is  in  the  following  terms,  "  That  upon  due  service  of  a  decree  or  onter 
for  delivery  of  possession,  and  upon  proof  made  of  demand  or  refusal  to  o^7 
such  order,  the  party  prosecuting  the  same  shall  be  entitled  to  an  order  fx  a 
writ  of  assistance." 

It  may  be  observed  that  a  party  is  entitled  to  a  writ  of  assistance  notwith- 
standing the  decree  is  drawn  up  in  the  form  prescribed  by  the  12th  order  of 
August,  1841,  giving  notice  of  a  different  kuid  of  process.  Bower  v.  Ooof^i 
2  Hare,  412. 

Mr.  Barbour  states  the  American  practice  as  follows:  *' A  writ  of  assist- 
ance is,  in  ordinary  circumstances,  the  first  and  only  process  for  giriog  P^ 
session  of  land  under  a  decree  of  this  court     VaknUne  v.  2WZer,  Hopk.  *22. 

"  An  injunction  is  not  necessary  before  a  writ  of  assistance.    Jh. 

"  Where  the  decree  directs  deeds  or  other  instruments  to  bo  executed  by  » 
party  to  the  suit^  the  ordmary  process  of  contempt  must  be  employ^  ^ 
enforce  their  execution.  Ormsby  v.  NichoLsfm,  Vem.  &  Scriv.  115.  But  m 
some  instances  a  master  of  the  court  is  authorized  to  execute  oonveyaac**' 
which,  previous  to  the  passing  of  an  act  authorizing  it,  were  reqnired  io  '^ 
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Upon  the  refusal  of  the  defendant,  an  attachment  issues.  JodicUl  Writ 
The  next  process  is  the  writ  of  injunction  to  deliver 
possession,  which  is  obtained  of  course  upon  affidavit  of  ser- 
vice of  the  writ  of  execution,  of  the  demand  and  refusal, 
and  of  the  issuing  of  the  attachment.  The  writ  of  injunc- 
tion aflPects  the  tenant,  which  the  order  for  the  defendant  to 
deliver  possession  does  not.(a)  Upon  proof  of  service  of 
the  injunction  and  of  its  not  having  been  complied  with, 
and  upon  motion,  without  notice,  and  reading  an  affidavit 
of  the  facta,  a  writ  of  assistance  will  be  awarded. 

Mr.  Dickens  states  that  he  has  not  been  able  to  find  any  v 
precedent  of  any  order  for  a  writ  of  assistance,  prior  to  the 
reign  of  Charles  11.  There  are,  however,  besides  some  or- 
ders contained  in  Tothill  and  Cary,(i)  great  numbers  of  pre- 
cedents as  early  *as  the  time  of  Henry  VIII.,  in  the  MS.  [*428] 
volume  in  the  Hargrave  coUection  before  alluded  to.  There 
are  also  two  precedents  of  writs  of  this  nature  in  the  ap- 
pendix to  the  last  edition  of  the  Begistrum  Breviwrij  but 
their  date  does  not  appear.(c)[l] 

(a)  Venables  v.  Foffles^  cit  2  Diok.  619. 

lb)  Ante,  p.  426. 

(e)  Ed.  1687,  Ap.  46. 


executed  bj  the  parties ;  as  in  mortgage  and  partition  cases  on  sales  by  a 
master. 

"If;  after  a  foreclosure  and  sale  of  mortgaged  premises,  the  mortgagor 
refuses  to  deliver  up  the  possession,  on  demand,  to  the  purchaser  under  the 
decree,  the  oourt,  on  motion  for  that  purpose,  will  order  the  possession  to  be 
delivered  to  the  purchaser,  though  the  delivery  of  possession  is  not  made  part 
of  the  decree.  And  in  case  of  disobedience,  an  injunction  issues ;  and  if  the 
party  refuses  to  comply  with  it,  a  writ  of  assistance  issues  to  the  sheriff  of 
course.    Kershaw  v.  rAomjMon,  4  John.  Oh.  Rep.  609 ;  1  NewL  677-8. 

"  But  before  a  party  can  be  proceeded  against  as  for  a  contempt  for  not 
performiug  a  decree,  a  writ  of  execution  commanding  him  to  obey  the  decree, 
must  be  issued  and  served  upon  him.  If  the  party  neglects  to  perform  the 
decree,  the  court,  upon  affidavit  of  service  of  the  writ  of  execution  and  of  the 
party's  disobedience,  will  make  an  order  that  he  be  proceeded  against  by  the 
ordinary  process  of  contempt^'  Blako's  Pr.  168 ;  see  Barb.  Ch«  Pr.  vol  1, 
p.  441. 

[I]  It  has  been  before  observed  that  a  oourt  of  equity,  by  its  efficient  agent, 
the  writ  of  injunction,  is  a  most  useful  and  salutary  tribunal,  exercising  its 
preventive  powers  for  the  safety  and  well-being  of  society.  It  has  been  said, 
however,  that  the  science  of  equity  is  less  certain  in  its  principles  than  the 
rules  and  principles  of  the  common  law,  and  that  there  is  in  it  a  largeness  and 
indefiniteness  in  consequence  of  its  great  extent  and  undefined  boundaries: 
but  objections  of  this  kind  can  only  have  application  to  weak  intellects  and  to 
careless  and  insufficient  examinations  of  the  subject    It  is  admitted  that 
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you  do  henceforth  absolutely  desist  and  forbear  fh>ni  all  further  proceedings  at  law  against 
the  said  complainants,  or  either  of  them,  until  you,  the  said  defendant  E.  F.  shall  fully  an- 
sw^er  the  said  complainant's  bill,  and  this  court  make  other  order  to  the  contrary ;  and  this 
you,  nor  either  of  you,  are  in  anywise  to  omit,  under  the  penalty  aforesaid :  But,  neverthe- 
less, the  said  defendant,  E.  F.,  is  at  liberty  to  call  for  a  plea  and  proceed  to  trial  thereon, 
and,  for  want  of  a  plea,  to  enter  up  judgment ;  but  execution  is  hereby  stayed.  Witness 
the  king  at  Westminster,  the  day  of  in  the  year  of 

bis  reign. 


No.  3. 
Order  for  an  Injunction  on  an  Attachment{a) 

At  the  Rolls.  \     Thursday,  the  day  of  in  the  year 

Master  of  the  >  of  the  reign  of  our  sovereign  lord  King  George  the  Fourth.  Between 
Rolls.  )         A.  B.,  plaintiff,  and  0.  D.  and  E.  F.,  defendants. 

Forasmuch  as  this  court  was  this  present  day  informed  by  Mr.  , 

being  of  the  plaintiff's  counsel,  that  the  defendants  being  served  with  process  to  appear  to, 
and  answer  the  plaintiff's  bill,  refuse  so  to  do,  are  in  contempt  to  an  attachment  for  want 
thereof!  and  yet  in  tlie  meantime  prosecute  the  plaintiff  at  law  for  the  matters  in  the  bill 
complained  of:  It  is  thereupon  ordered,  tiiat  an  injunction  be  awarded  against  the  said  de* 
leudants  for  stay  of  their  proceedings  at  law,  for  and  touching  any  matters  here  in  question, 
until  the  said  defendants  shall  appear  to  and  fully  answer  the  plaintiff's  bill,  clear  their  con- 
tempt, and  this  court  make  other  order  to  the  contrary :  but  the  said  defendants  are,  in  the 
meantime,  at  liberty  to  call  for  a  plea,  and  proceed  to  trial  thereon,  and,  for  want  of  a  plea, 
to  enter  up  judgment ;  but  execution  is  hereby  stayed. 


No.  4. 
Docket  for  an  Injunction  on  AUadimenUQj) 

Tlie  King,  and  so  forth.    To  their  counsellors,  attorneys,  solicitors,  and  agents, 

greeting :  Whereas  it  is  represented  to  us  in  our  court  of  chancery,  on  the  part  of  A.  B., 
complainant,  that  he  hath  lately  exhibited  his  bill  of  complaint  in  our  said  court  of  dian- 
eery,  against  you,  the  said  G.  D.  and  E.  F.,  defendants,  touching  the  matters  therein  con- 
tained, and  that  you  the  said  defendants,  being  served  with  a  writ  issumg  out  of  our  said 
court,  commanding  you  to  appear  to  and  answer  the  said  bill,  have  not  obeyed  the  same, 
but  are  in  contempt  to  an  attachment  for  not  appearing  to  and  answering  the  said  bill ;  and 
yet,  in  the  meantime,  you  unjustly,  as  is  alleged,  prosecute  the  said  bill  complainant  at  law 
touching  the  matters  in  the  said  bill  complained  of:  We,  therefore,  in  consideration  of  the 
premises,  do  strictly  enjoin  and  command  you,  the  said  C.  D.  and  E.  F.,  and  all  and  every 
the  persons  before  mentioned,  under  the  penalty  of  two  hundred  pounds,  to  be  levied  on 
you  and  each  of  your  lands,  goods,  and  chattels,  to  our  use,  that  you  and  each  of  you  do  ab- 
solutely desist  from  all  further  proceedings  at  law  aj^inst  the  said  complainant,  touching 
any  of  tlie  matters  in  the  said  bill  complained  ofj  until  you  and  each  of  you  shall  appear  to 
and  fully  answer  the  said  complainant's  said  bill,  clear  your  contempts,  and  this  court  make 
other  order  to  the  contrary;  but  nevertheless,  the  said  defendants  are  at  liberty  to  call  for 
a  plea,  and  proceed  to  a  trial  thereon,  and  for  want  of  a  pica  to  enter  up  judgment :  but 
execution  is  hereby  stayed.    Witness  the  king  at  Westminster,  the  day  of  in 

the  year  of  his  reign. 

(a)  Harrison's  Ch.  Pr.  654.  {h)  Ibid,  655. 
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No.  5. 

The  Form  of  a  Writ  of  Injunction,  (a) 

(George  the  Fourth,  bj  the  grace  of  God,  of  Great  BritaiBi  France,  and  Ireland,  king,  de- 
fender of  the  faith,  and  so  forth.  To  his  counsellors,  attorneys,  solicitors, 
and  agents,  and  every  of  them,  greeting :  Whereas  it  hath  been  represented  unto  us  in  our 
Courts  of  Ghaucery,  on  the  part  of  complainant,  that  he  hath  lately  exhi- 
bited bis  bill  of  complaint  into  our  siud  Court  of  Chancery  against^ou,  the  said 
defendant,  to  be  reheved  touching  the  matters  therein  contained ;  and  that  you  the  said 
defendant,  being  served  with  a  writ  issuing  out  of  our  said  Court,  commanding  you  to  appear 
to  and  answer  the  said  biU,  (&)  have  not  obeyed  the  same,  but  are  in  contempt  to  an  attach- 
ment for  not  appearing  to  and  answering  the  said  bill ;  and  yet,  in  the  meantime  you  unjustly 
as  is  alleged,  prosecute  the  said  complainant  at  law  touching  the  matters  in  the  said  bUl 
complained  of:  We  therefore,  in  consideration  of  the  premises,  do  strictly  enjoin  and  com- 
mand 3rou  the  said  and  all  and  every  the  persons  before  mentioned,  under 
the  penalty  of  two  hundred  pounds,  to  be  levied  on  your  and  every  of  your  lands,  goods,  and 
chattels,  to  our  use,  that  you  and  every  of  you  do  absolutely  desist  from  all  fUrther  proteed- 
ing  at  law  agamst  the  said  complainant  touching  any  of  the  matters  in  the  said  bill  com- 
plained of,  until  you,  the  said  defendant,  shall  have  fhlly  answered  the  said  bill,  cleared  your 
contempt,  and  our  said  Court  shall  make  other  order  to  the  contrary :  but  nevertheless,  the 
said  defendant  is  at  liberty  to  call  for  a  plea,  and  proceed  to  trial  thereon,  and,  for  want  of  a 
plea^  to  enter  up  judgment :  but  execution  is  hereby  stayed.  Witness  ourself  at  Westmin- 
ster, this                  day  of                  in  the                  year  of  our  reign. 


No.  6. 

On  a  Dedimvs,  (c) 

[In  injunctions  on  a  dedimus,  order  for  tune,  or  insufficient  answer,  these  words  are  to  be 

left  out,  viz.  haw  cleared  your  contempt.'] 

To  which  bill,  you,  the  said  defendant,  have  appeared,  but,  for  delay,  hare  craved  a  com- 
mission to  take  your  answer  in  the  country. 


No.  7. 
On  an  Order  for  Ttme,{d) 

To  which  bill  you,  the  said  defendant,  have  appeared,  but,  for  delay,  have  obtained  an 
order  of  our  sud  court  for  'time  to  answer  the  same;  and  yet,  in  the  meantime  prose- 
cute^ fta 


No.  8. 
On  an  insufficient  Answer,{e) 

To  which  bill  you,  the  said  defendants,  have  appeared,  but  for  delay  have  put  in  an  insuffi- 
cient answer;  and  yet,  in  the  meantime  prosecute,  J^c. 


(a)  Harrison*s  Ch.  Pr.  565.  (&)  If  iiyunctions  on  dedunus,  &a  vide  post 

(<?)  HaiTiaon's  Ch.  Pr.  656.  (d)  Ibid.  («)  Ibid. 
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No.  9. 
On  an  Attachment  for  want  of  an  Answer, {a) 

To  which  bill  70U,  the  said  defendant^  have  appeared,  but  have  not  answered  the  same, 
and  are  in  contempt  to  an  attachment  for  want  thereof;  and  yet,  in  the  meantime  proae- 


No.  10. 
Form  of  an  Injunction  in  the  JSxcheguer  to  stay  Proceedings  at  Law,{b) 

Qeorge,  &c.  To  C.  D.,  and  to  all  and  singular  your  counsellors,  attomies,  solidtors,  and 
agents,  greeting:  We  firmly  enjoin  and  command  you,  and  every  of  you,  that  fix>m  and  im- 
mediately after  your  receipt  or  notice  of  this,  our  writ^  by  you  or  any  of  you  had,  you  or 
any  of  you  do  not  commence  or  further  prosecute  any  action,  suit,  bill,  or  plaint,  or  enter 
any  judgment,  or  sue  out  or  levy  any  execution  in  any  of  our  Courts  at  the  common  law 
against  A.  B.  touching  any  of  the  matters  contained  in  a  certain  bill  of  oomplaint  lately  ex- 
hibited  by  him,  the  said  A.  B.,  complainant^  before  the  Chancellor  and  Barons  of  our  Court 
of  Exchequer  at  Westminster,  against  you,  the  said  C.  D.  and  others,  defendants;  but  that 
you  and  every  of  you  do  fix>m  henceforth  wholly  and  entirely  surcease  and  desist  from  the 
commencing  or  further  prosecuting  any  such  acticm,  suit,  bill,  or  plaint,  and  from  entering 
any  such  judgment,  or  suing  out  or  levying  any  such  execution,  until  you,  the  said  C  D, 
[shaU  have  appeared  to  cmdfuOy  aansvoeired]  the  said  bill,  and  our  Court  shall  make  further  or- 
ders thereupon ;  [bui  if  issue  is  or  can  be  joined  in  any  such  siut  or  action^  then  you^  may  pro- 
ceed to  a  tticU  thereof;}  but  you  are  not  to  enter  up  judgment,  or  sue  out  execution  thereon.(c) 
And  hereof  you  are  not  to  fall,  on  pain  of  five  hundred  pounds,  which  we  will  cause  to  be 
levied  on  your  goods  and  chattels,  lands  and  tenements,  to  our  use,  if  you  neglect  to  obey 
this  our  command.  Witness  Sir  Alexander  Thomson,  Knight,  at  Westminster,  the 
day  of  in  the  year  of  our  reign. 

By  order  of  Court,  made  the  same  day,  and  by  the  Barons. 

Stbelb. 
(Indorsed)  '  Fowler. 


No.  11. 

Notice  of  a  Motion  for  an  Injunction  upon  opening  a  material  JSocception 

or  Meriis.id) 
In  the  Exchequer, 
Take  notice,  that  this  Honorable  Court  will  be  moved  on  next,  or  so  soon  aller  as 

counsel  can  be  heard,  that  an  injunction  may  issue  upon  opening  a  material  exception  to  the 
defendant's  answer,  or  in  case  the  exception  shall  not  be  held  material,  then  that  an  injonc- 
tion  may  issue  upon  the  merits.    Dated  this  day  of 

J.  S.,  Plaintiflf's  SoUcitor. 


No.  12. 

Injunction  upon  £[earing,{e) 

George,  Ac.    To  C.  D.,  and  to  all  and  singulajc  your  counseUora,  attomies,  aoUcitorB  and 
agents,  greeting:  Whereas  A.  B.,  complainant,  hath  lately  exhibited  his  bill  before  the 

(a)  Harrisons  Ch.  Pr.  556.  (ft)  1  Fowl  Ex.  Pr.  217. 

(c)  This  clause  to  be  inserted  in  Hilaiy  and  Trini^  terms  only,  and  in  countzy  causss 
only.  (d)  1  Fowl.  Ex.  Pr.  232.  (e)  1  Fowl  Ex.  Pr.  238. 
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Gbancellor  and  Barona  of  our  Court  of  Exchequer  at  Westminister,  against  you  the  said  Cj 
D.,  defendant,  prajing  relief  touching  the  matters  therein  mentioned.  And  whereas,  by  an 
order  of  the  said  Court  made  in  the  said  cause  on  the  day  of 

it  was  ordered  tliat  an  injunction  should  issue,  under  the  seal  of  our  said  Courts  to  restrain 
\here  iiiaert  the  words  of  the  order]  until  the  hearing  of  this  cause,  or  until  our  said  Court  shall 
make  further  order  thereupon.  We  therefore  firmly  enjoin  and  command  you,  and  every  of 
you,  that  from  and  immediately  after  your  receipt  or  notice  of  this  our  writ^  by  you  or  any 
of  you  had,  you  or  any  of  you  do  not  commence  or  further  prosecute  any  action,  suit,  bill 
or  plaint,  or  enter  any  judgment,  or  sue  out  or  levy  any  execution  in  any  of  our  Courts  at 
the  common  law  against  A.  B.,  touching  any  of  the  matters  contained  in  his  said  bill  of 
complaint,  but  that  you  and  every  of  you  do  from  henceforth  wholly  and  enthrely  surcease 
and  desist  from  the  commencing  or  further  prosecuting  any  such  action,  suit,  bill  or  plaint, 
and  from  entering  any  such  judgment,  and  suing  out  or  levying  any  such  execution,  until 
our  said  Court  shall  have  mad%  further  order  in  this  cause  to  the  contrary :  and  hereof  you 
are  not  to  iail  on  pain  of  five  hundred  pounds,  which  we  will  cause  to  be  levied  on  your 
goods  and  chattels,  lands  and  tenements,  to  our  use,  if  you  neglect  to  obey  this  our  com- 
mand. Witness,  &c.  the  day  of  in  the  year  of  our 
reign. 
By  order  of  Court  made  the  same  day,  and  by  the  Barons. 

EuoT. 


No.  18. 
An  Injunction  to  stay  committing  Waste.{a) 

George  the  Fourth,  Ac.  To  A.  B.  and  his  workmen,  laborers,  servants,  and  agents,  and 
each  and  every  of  them,  greeting :  Whereas  it  hath  been  represented  unto  us  in  our  Court 
of  Chancery,  m  a  certain  cause  there  depending,  wherem  C.  D.  is  complainant,  and  you  the 
said  A.  B.  are  defendant,  on  the  part  of  the  said  complainant^  that,  &c.  (as  in  the  order). 
We  therefore,  in  consideration  of  the  premises  aforesaid,  do  strictly  enjoin  and  command  you 
the  said  A.  B.  and  your  workmen,  laborers,  servants,  and  agents,  and  all  and  every  one  of 
you,  under  the  penalty  of  one  thousand  pounds,  to  be  levied  upon  your  and  each  and  eveiy 
of  your  lands,  goods,  and  chattels,  to  our  use,  that  you  and  every  one  of  you,  do  fh>m  hence- 
forth, altogether  absolutely  desist  from  felling  or  cutting  down  any  timber  or  other  trees 
standing,  growing,  or  being  in  or  upon  the  premises  in  question,  or  from  committing  or 
doing  any  other  or  further  waste  or  spoil  in  or  upon  the  said  premises,  or  any  part  thereof, 
until  our  said  court  shall  make  other  order  to  the  contrary.    Witness,  Ac 


No.  14. 


A  Special  Injunction  to  stay  the  defendants  from  copying,  engramng,  <fec., 
and  selling  of  Prints,  pursuant  to  an  Act  of  Parliamentj  8  Oeo.  2.(6) 

Greorge,  &a    To  ,  and  also  to  their  and  eveiy  one  of  their  servants^  workmen, 

and  agents,  to  all  and  every  of  them,  greeting:  Whereas,  on  the  day  of  and 

on  the  day  of  last,  it  was  alleged  to  us  in  our  Court  of  Chancery,  by  coun- 

sel on  behalf  of  and  his  wife,  plaintiffs  against  you  the  said  de- 

fendants, that,  by  an  act  of  parliament  made  in  the  eighth  year  of  our  reign,  it  is  (amongst 
other  things)  enacted,  that  from  and  after  the  twenty-fourth  day  of  June,  one  thousand 
seven  hundred  and  thirty-five,  every  person  who  should  invent  and  design,  engrave,  etch  or 


(a)  Harrison^s  Ch.  Pr.  667.  (6)  Harrison's  Ch.  Pr.  668. 

139 


1212  APPENDIX  OF  PRACTICAL  FOEiCS. 

work  in  mexzotinto  or  chiaro  oseurOj  or  from  his  own  works  and  inventions  should  canse  the 
same  so  to  be  done,  should  have  the  sole  right  and  liberty  of  printing  and  re-printing  the 
same,  for  the  term  of  fourteen  years,  to  commence  from  the  day  of  the  first  publishing  there- 
of, unless  by  the  consent  of  the  proprietor  first  had  in  writmg,  and  signed  in  the  presence 
of  two  or  more  credible  witnesses,  under  the  penalties  in  the  said  act  particularly  mentioned : 
That  the  said  plaintiff  since  the  said  twenty-fourth  day  of  June,  one  thousand  seren. 

hundred  and  thirty-five,  hath  with  great  labor  and  expense  invented,  designed,  etched,  and 
engraved  about  prints,  being  the  representation  ofj  &c. ;  and  on  the  daj 

of  one  thousand  seven  hundred  and  thirty-seven,  published  four  of  the  said  prints^ 

representing  and  ;  and  that,  notwithstanding  the  said  act  of  parliament, 

you  the  said  defendants  have  copied,  published,  and  sold  the  said  last  four  mentioned  prints, 
as  by  the  affidavit  of  the  plaintiff  read,  appeared :  to  be  relieved  wherein,  the  said 

plaintiflb  have  exhibited  their  bill  in  our  Court  of  Chancery  (gainst  you  the  said  defendants^ 
as  by  the  six  clerks'  certificate  appeared ;  and  you  the  said  defendant  having  put 

in  your  answer  thereto  thereby  admit  to  have  sold  and  published  the  said  prints,  but  say 
they  were  sent  to  you  by  the  said  defendant  ;  and  that,  as  soon  as  you  were  in* 

formed  of  the  said  plaintiff's  right,  you  sent  them  back  again:  We,  having  regard  to  the 
matters  aforesaid,  and  on  reading  affidavits  of  notice  of  the  said  motions,  do  therefore  strict- 
ly command  and  enjoin  you  the  aforesaid  defendants  and  your  servants,  workmen, 
and  agents,  and  all  and  every  of  you,  under  the  penalty  of  one  thousand  pounds,  to  be 
levied  upon  your  and  each  of  your  lands,  goods,  and  chattels,  to  our  use,  that  you,  and  each 
and  every  one  of  you,  do  firom  henceforth  altogether  desist  from  copying,  engraving,  etch- 
ing, working,  publishing,  and  selling  all  or  any  of  the  aforesaid  prints,  until  the  further  order 
of  our  said  Court  of  Chanceiy.    Witness,  Ac. 


No.  15. 

Injunctions  to  stay  proceedings  in  the  Spiritual  OourL(a) 

George,  Ac.  To  A.  B.  and  to  all  and  every  your  attorneys,  solicitors^  agents,  pfootor^ 
advocates,  and  assistants  whatsoever,  and  to  every  of  you,  greeting:  We  command  and 
strictly  enjoin  you,  and  every  one  of  you,  by  these  presents,  that  neither  you  nor  any  of  yon, 
do  for  the  future,  after  the  receipt  of  this  our  writ,  or  a  true  copy  thereoi|  proceed  on  any 
libel,  action,  suit,  citation,  sentence,  or  other  matter  whatsoever,  which  you  or  any  of  yon 
have  commenced,  or  shall  hereafter  commence,  on  any  matter  or  cause  whatsoever,  in  the 
Court  Christian,  before  the  Right  Reverend  Father  in  Gk>d,  John,  by  divine  providence 
Bishop  of  Exeter,  or  his  vicar-general,  commissary,  surrogate,  or  other  judge  in  spirituahties 
whatsoever,  in  that  behalf  or  othorwiae,  in  any  ecclesiastical  judge  whatsoever,  against  J.  &. 
touching  or  concerning  any  of  the  matters  or  things  mentioned  or  specified  in  a  certain 
English  bill  lately  exhibited  in  our  Court  of  Exchequer  at  Westminster  by  the  said  J.  &, 
against  you  the  said  A.  B. ;  but  that  you  and  every  of  you,  do  surcease  and  desist  fh>m  the 
prosecution  of  all  such  libels,  actions,  suits,  citations,  sentences,  and  other  matters,  and  from 
all  manner  of  proceedings  whatsoever  thereupon,  until  you  the  said  A.  B.  shall  have  fully 
answered  the  said  bill,  and  our  said  court  shall  have  made  further  order  herein,  admonishing 
you  that,  to  which  of  your  hands  this  writ  shall  first  come,  you  immediately  give  notice 
thereof  to  the  other  persons  named  therein,  under  the  forfeiture  of  five  hundred  pounds 
which,  if  you  neglect  to  obey  this  our  present  command,  we  shall  cause  to  be  levied  to  our 
use  out  of  your  goods  and  chattels,  lands  and  tenements.    Witness,  Ac. 

By  order  of  Court  made  the  same  day,  and  by  the  Barons. 

EUOT.  . 

*'  '  '  ....  ■--  —  -- 

(a)  1  Fowl  Ex.  Pr.  273. 
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No.  16. 
Injunction  to  stay  Proceedings  in  Uve  Court  of  Admiralty,(a) 

(xeorge,  Ac  To  A.  B.,  and  to  all  and  every  your  attoraeys,  wlicitors,  agenU,  proctors, 
and  advocates  whatsoever,  greeting.  For  certain  causes,  the  Barons  of  our  Exchequer  at 
Westminster  thereunto  moving,  we  command  and  strictly  enjoin  you,  that,"  on  receipt  bf 
this  our  writ  or  notice  thereof,  by  you  or  any  of  you  had,  you  do  not  institute  any  suit,  or 
begin  or  further  prosecute  any  citation,  libel,  or  other  process  or  sentence  thereupon,  in  our 
High  Court  of  Admiralty,  against  0.  D.,  before  the  Eight  Worshipful  J:ir  James  Marriott, 
Knight,  the  judge  of  our  said  Ck)urt,  touching  any  of  the  matters  or  things  contained  in  a 
certain  petition  or  bill,  by  him  the  said  0.  D^  exhibited  before  the  Chancellor  and  Barons 
of  our  said  Exchequer  against  you  the  said  A.  B.,  but  that  you  and  every  of  you,  wholly 
desist  from  the  several  matters  aforesaid,  and  all  fUrther  proceedings  thereupon,  until  you 
the  said  A.  B.  shall  have  fully  answered  the  said  bill,  and  our  said  Court  shall  have  made 
further  order  thereupon.    Witness,  Ac,  the  day  of  in  the  year  of 

our  reign. 

By  order  of  Court  made  the  same  day,  and  by  the  Barons. 

EUOT. 


No.  17. 

Injunction  in  the  Exchequer  to  stay  Proceedings  in  Chancery,{b) 

Qeorge,  fta  To  A.  B.  Aa,  greeting :  Whereas  J.  3.  hath  exhibited  bis  English  bill  be- 
fore the  Chancellor  and  Barons  of  our  Court  of  Exchequer  at  Westminster,  against  you  the 
said  A.  B.,  praying  to  be  relieved  as  to  the  matters  in  the  said  bill  contained:  and  (amongst 
other  things)  praying  to  be  admitted  to  the  equity  of  redemption  of  several  lands  and  tene- 
ments in  the  parish  of  D.  in  the  county  of  £.  by  him  mortgaged  to  you  the  said  A.  B.  And 
whereaa  you  the  said  A.  B.  have,  since  the  exhibiting  of  the  said  bill,  exhibited  another 
bill  in  our  High  Court  of  Chancery  against  the  said  J.  S.,  touching  and  concerning  the 
same  matters  as  are  mentioned  and  contained  in  the  said  bill  exhibited  in  our  said  Court  of 
Exchequer  by  the  said  J.  S.  against  you  the  said  A.  B.,  and  are  unjustly  proceeding  upon 
the  said  bill  so  exhibited  by  you  in  our  said  Court  of  Chanoery  as  is  said :  We  therefore 
taking  the  said  premises  into  consideration,  do  command  and  strictly  enjoin  you  and  every- 
one of  you  by  these  presents,  that  neither  you  nor  any  of  you  do  for  the  future,  after  the 
receipt  of  this  our  writ,  or  a  true  copy  thereof)  proceed  against  the  said  J.  S.  on  the  said 
bill,  by  you  exhibited  as  aforesaid  in  our  said  Court  of  Chancery ;  but  that  you,  and  every  one 
of  you,  do  ih)m  henceforth  wholly  surcease  and  desist  lh>m  all  manner  of  proceedings  whstso- 
eyer  thereupon,  until  it  shall  be  otherwise  ordered  by  our  said  Court  of  Exchequer,  and 
this  you  are  not  to  omit  under  the  penalty  of  five  hundred  pounds,  which,  if  you  neglect 
this  our  command,  we  shall  cause  to  be  levied  to  our  use  out  of  your  goods  and  chattel^ 
lands  and  tenements.    Witness^  Aa 

By  order  of  Court  made  the  same  day,  and  by  the  BaronsL 

EUOT. 


No.  18, 

Injunction  to  quit  Possession  be/ore  Hearing,{c) 

George^  Ac    To  the  sheriff  of  the  county  of  greeting :  Whereas  J.  S.  hath  exhibited 

his  bill  before  the  Chancellor  and  Barons  of  our  Court  of  Exchequer  at  Westminster,  against 

(a)  1  Fowl  Ex.  Pr.  275.  {b)  Ibid,  248.  (c)  Uiid. 
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A«  B.  pnjing  to  be  rolleTed  as  to  the  general  matters  therein  mentioned,  and  particularif 
touching,  Aa  [here  itaie  the  prayer  of  the  Ml  as  the  gromd  of  the  ff\^unction :]  We  therefore 
command  and  strictly  enjoin  you,  that  immediately  after  your  receipt  of  this  our  writ  you 
omit  not,  by  reason  of  any  liberty,  but  enter  the  same,  and  go  to  the  said  measuagee,  tene- 
ments and  lands,  and  forthwith  remove,  or  cause  to  be  removed,  the  said  A.  B.  his  tenants 
or  assigns  from  the  possession  thereof,  and  every  part  thereof;  and  put,  or  cause  to  be  put 
the  said  J.  S.,  or  those  he  shall  appoint,  into  the  possession  thereof,  and  of  every  part  thereoC 
Witnesfl^  Ac.  £uac 


No  19, 

Perpetual  Injuncti07i.{a) 

George,  fte.    To  John  Greenwood,  and  to  all  and  singular  your  doctors  in  the  dvfl  law, 
procurators,  advocates,  counsellors,  attornies,  solicitors,  and  agents,  greeting :  Wl]«peas  you 
the  said  J.  G.  did,  in  Michaelmas  term,  in  the  twelth  year  of  our  reign  exhibit  a  bill  of  com- 
plaint before  the  Chancellor  and  Barons  of  our  Court  of  Exchequer,  Westminster,  against 
George  Stlnton,  doctor  in  divinity,  R.  a  C.  D.,  and  E.  F.  thereby  setting  forth  the  following 
agreement : — "  Eighteenth  July,  one  thousand  seven  hundred  and  seventy-one.    An  agree- 
ment then  made  between  the  Rev.  George  Stinton,  doctor  in  divinity,  rector  of  Newington 
with  its  appurtenances,  concerning  the  rent  of  the  tithes  thereof,  with  the  several  persons 
whose  names  are  hereto  set,"  [then  followed  the  agreement  with  each  person  to  ^  end  of  U :] 
And  whereas  by  a  decree  made  by  the  Barons  of  our  said  Court,  on  the  fourteenth  day  of 
November  last,  in  the  said  cause,  and  also  in  a  cause  between  Francis  Jacob,  and  J.  L.  W. 
E.,  and  W.  B.,  plaintiffs,  and  you  the  said  J.  G.  and  other  defendants ;  it  is  (amongst  other 
things)  ordered  and  decreed,  that  an  injunction  should  be  awarded  to  restrain  you,  the  said 
J.  G,  from  oemmencmg  any  action  at  law,  or  otherwise  prosecuting  or  suing  the  said  ooea* 
piers  or  any  of  them,  for  tithes  in  kind  under  the  said  agreement :  We  do  therefore  in  exe* 
cntion  of  the  said  decree,  hereby  firmly  enjoin  and  command  you,  and  every  of  you,  that 
from  and  immediately  after  your  receipt  of  this  our  writ  of  notice  thereof  by  you  or  any  of 
yott  had,  you  or  any  (^  you  do  not  institute  any  suit,  or  begin  or  prosecute  any  citation,  libel, 
or  other  process  or  sentence  thereupon,  in  any  of  our  ecclesiastical  courts,  or  any  action,  bill, 
pUiint^  or  execution,  at  common  law,  against  the  said  occupiers  or  any  of  them,  touching  or 
concerning  the  payment  of  tithes  under  the  aforesaid  agreement ;  and  hereof  you  aranot  to 
fidl,  under  the  penalty  of  five  hundred  pounds,  which,  if  you  neglect  to  obey  this  our  com- 
mand, we  shall  cause  to  be  levied  to  our  use  out  of  3roar  goods  and  chattels,  lands  and  tene- 
ments.   Witness,  Sir  J.  S.,  Knt  at  Westmmster,  the  fourteenth  day  of  December,  ia  the 
dxteenth  year  of  our  reign. 

Bj  the  said  decree,  and  by  the  Barons. 


No.  20. 
Perpetual  Injunction  on  a  Bdl  taken  pro  con/esso.{b) 

George,  &c.  To  C.  D.  and  to  all  and  singular  your  counsellors,  attomies,  and  solicitorB, 
greeting:  Whereas  A.  B.  hath  lately  exhibited  his  bill  of  complaint  before  the  Gbancellor 
and  Barons  of  our  Exchequer  at  Westminister,  against  you  the  said  C.  D.  defendant  for 
relief  (amongst  other  thmgs)  touching  an  action  at  law  hiteiy  commenced  by  you  the  said 
C.  D.  agamst  him  the  said  A.  B.  as  executor  of  one  E.  P.  for  the  matters  in  the  said  bQl 
mentioned :    And  whereas  you  the  said  C.  D.  have  not  yet  answered  the  said  bill,  but  Bie 


(a)  1  Fowl  Ex.  Pr.  269.  (6)  Ibid,  254. 
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in  ocmtempt  for  not  so  doing,  and  all  our  processes  of  contempt  have  issued  against  you  for 
want  of  your  said  answer:  And  whereas  by  a  decretal  order  made  by  the  Barons  of  our 
said  Court,  on  the  day  of  reciting  that  a  commission  of  sequestration  bad 

issued  for  seizing  and  sequestering  your  real  and  personal  estates  for  your  said  contempt, 
and  had  been  returned  into  our  said  Court,  and  that  an  order  had  been  made  for  the  said 
cause  to  be  put  in  the  paper  of  causes,  to  be  heard  upon  the  said  sequestration  so  returned ; 
It  was  thereupon  ordered  and  decreed  by  our  said  Court,  amongst  other  things,  that  the  bill 
of  complaint  of  the  said  complainant  should  be  taken  and  deemed  as  confessed  by  you  the 
said  defendant;  and  that  an  injunction  should  issue,  under  the  seal  of  our  said  Court,  to 
restrain  you,  the  said  defendant,  from  proceeding  any  further  against  the  said  said  A  B.  in 
the  said  action  at  law,  touching  the  matters  in  the  said  bill  mentioned :  We  do  therefore^ 
in  execution  of  the  said  decretal  order,  hereby  firmly  enjoin  and  command  you  and  every  of 
you,  that  from  and  immediately  after  your  receipt  of  this  our  writ,  or  notice  thereof,  by  you 
or  any  of  you  had,  you  or  any  of  you,  do  not  prosecute  the  said  A.  B.  any  further  in  the 
said  action  at  law,  touchin;?  all  or  any  of  the  matters  in  the  said  bill  of  complaint  mentioned; 
but  that  you,  and  every  of  you,  do  from  henceforth  entirely  surcease  and  desist  from  any 
further  proceeding  against  the  said  A.  B.  in  the  said  action  at  law,  from  entering  up  judg- 
ment, or  suing  out  or  levying  any  execution  thereupon,  and  this  you  shall  in  no  wise  omit, 
Ac  Witness,  &a 
By  the  said  decretal  order,  and  by  the  Barons. 

EU0T« 


PART    II. 


AMERICAN    PRECEDENTS 


No.  1. 
Bill  of  Complaint,  praying  Injunction. 

To  the  Honorable,,  the  Judges  of  the  Circuit  Court  of  the  United  States,  within  and  for  th« 

district  of  South  Carolina,  sitting  in  equity;  or 
To  the  Honorable  A.  B.,  Chancellor  of  the  state  of  Kew  Jersey;  or 
To  the  Honorable,  the  Justices  of  the  Supreme  Judicial  Court  of  the  Commonwealth  of  ^Cas* 

sacbusetts,  witbin  and  for  the  county  of  Suffolk,  sitting  in  equity: 

Complaining,  showeth  unto  your  honor,  [or  Tumors  as  ihs  case  may  l}t\  your  orator,  C  D. 
of  the  city  of  New  York,  merchant,  is  an  importer  of  Italian  silks,  and  that,  &&,  \kart  give 
a  history  of  ihe  transaction.1  And  your  orator  well  hoped  that  no  disputes  would  baTo 
arisen  toucliing  the  said,  Ac.,  &c.  [siaiing  the  suHju'ect^maUerf']  but  that  the  said  defendant 
would  have  complied  with  the  reasonable  request  of  your  orator,  as  in  conscience  and  equity 
he  ought  to  have  done.  But  now,  so  it  is,  may  it  please  your  honor  [or  Jumors']  that  the 
said  £.  F.  and  G.  H.  combining  and  confederating  together,  to  and  with  divers  other  povons, 
as  yet  to  your  orator  unknown,  but  whose  names,  when  discovered,  your  orator  prays  may 
be  inserted  herein,  as  defendants,  and  they  made  parties  hereto,  with  proper  and  apt  words 
to  charge  them,  how  to  injure  and  oppress  your  orator,  &c.,  &a  [Eere/oUows  afvr&ter  state- 
ment of  the  circumstances,]  That  the  said  defendant  sometimes  alleges  and  pretends,  [stating 
supposed  ground]  and  at  other  times  he  alleges  and  pretends,  Ac:  whereas,  your  orator 
charges  the  contrary  thereof  to  be  the  truth,  and  that  [stating  (he  ^tpecioZ  ma^er.]  In  tender 
consideration  whereof  and  forasmuch  as  your  orator  is  remediless  in  the  premises,  at  and  by 
the  strict  rules  of  the  common  law,  and  is  only  relievable  in  a  court  of  equity,  where  mat- 
ters of  this  nature  are  properly  cognizable  and  relievable.  To  the  end,  therefore,  that  the 
said  £.  F.  and  Gr.  H.  and  their  confederates  may  respectively,  full,  true,  direct  and  perfect 
answers  make,  upon  their  respective  corporal  oaths,  according  to  the  best  of  their  respective 
knowledge,  information  and  belief  to  all  and  singukr  the  matters  and  charges  aforesaid,  and 
that  as  fully  and  particularly  in  every  respect,  as  If  the  same  were  hero  again  repeated,  and 
they  thereunto  particularly  interrogated,  and  more  especially  that  they  may  answer  and  set 
forth  whether  [here  fbUow  interrogatories.]  And  that  the  said  defendant  may  [stating  (ft« 
particular  relief  asked,]  And  that  your  orator  may  have  the  most  gracious  writ  or  writs  of 
injunction  of  the  state  of  issuing  out  of,  and  under  the  seal  of  this  Honorable  Court, 

to  be  directed  to  the  said  E.  F.  and  Gr.  H.,  restraining  them  fit>m  proceeding  at  law  against 
your  orator,  touching  any  of  the  matters  in  question ;  or  [to  restrain  the  said  K  F,  and  G, 
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IT.,  ikeir  aervants^  tcorkmen  and  agentSj  from  commiUmg  v>a^  spoil,  or  deatrvdUm  in  ike  man-' 
sion  or  oGier  Jumsea  upon  (he  lands  in  question^  and  from  cutting  down  timber  or  other  trees 
growing  ikereon,'\  May  it  please  your  honors  to  grant  to  yonr  orator  not  only  the  most  gra- 
dons  writ  or  writs  of  injunction  issuing  out  of  and  under  the  seal  of  this  Honorable  Court, 
to  be  directed  to  the  said  E.  F.  and  G-.  H.  to  restrain  them  irom  proceeding  against  your 
orator  touching  any  matters  in  question  aforesaid ;  but  also  the  most  gracious  writ  or  writs 
of  subpoena  of  the  said  state  of  or  [of  t?ta  United  States  of  AmericOj]  to  be  directed 

to  the  said  E.  F.  and  G.  H.,  commanding  them  and  each  of  them,  by  a  certain  day,  and 
under  a  certain  penalty  therein  to  be  inserted,  to  be  and  appear  before  your  honors  in  this 
Honorable  Court;  or  [before  our  Chancellor  in  our  Court  of  Chancery]  and  then  and  there  to 
answer  the  premises,  and  further  to  stand  to,  and  abide  such  order  as  shall  be  agreeable  to 
equity  and  good  conscience. 
And  your  orator  shall  ever  pray,  Ac. 


No.  2. 

Bill  to  restrain  Waste. 

To  the  Honorable  A.  B.,  Chancellor  of  South  Carolina: 

Your  orator,  C.  D.,  complaining,  sboweth  unto  your  honor,  that  your  orator,  before,  and 
at  the  time  ol|  making  the  indenture  hereinafter  mentioned,  was  seised  of  certain  tenements 
with  the  appurtenances,  lying  in  the  town  of  E.,  county  of  F,,  hereinailer  more  particularly 
described;  and  being  so  seised,  by  a  certain  indenture  bearing  date  the  first  day  of  May, 
one  thousand  eight  hundred  and  forty-nine,  and  made  between  your  orator  of  tlie  first  part, 
and  O.  H.  of  the  second  part,  your  orator  did  demise  and  lease  unto  the  said  G.  H.,  his  exe- 
cutors, admmistrators  and  assigns,  all  that  piece  and  parcel  of  land,  [here  describe  the  land:"] 
To  bold  the  same^  with  the  appurtenances,  unto  the  said  G.  H.,  his  executors,  administrators 
and  assigns,  firom  the  first  day  of  May  aforesaid,  for  the  term  of  three  years  next  ensuing, 
at  the  yearly  rent  of  two  hundred  dollars.  And  your  orator  further  sboweth,  that  tlio  said 
G.  H.  did  thereby,  for  himself  his  executors,  administrators  and  assigns,  covenant  with  your 
orator,  his  heirs  and  assigns,  that  he,  the  said  G.  H.,  his  executors,  administrators  or  assigns, 
would,  during  the  said  term,  keep  the  said  premises  in  good  repair,  and  manage  and  cultivate 
the  same,  in  a  husbandlike  manner,  as  by  reference  to  said  lease  wUl  more  fully  appear. 
And  the  said  G.  H.,  under  and  by  virtue  of  the  said  indenture  of  lease,  entered  upon  the 
said  demised  premises  with  the  appurtenances,  and  became  possessed  thereof  for  the  term 
aforesaid.  And  your  orator  ftirther  showeth  unto  your  honor,  that  G.  H.  contends  the  said 
premises  now  are  in  as  good  repair  as  when  he  entered  in  or  to  the  same,  and  that  he  has 
cultivated  the  said  farm  and  lands  in  a  proper  and  husbandliko  manner,  and  that  no  waste 
has  been  committed  thereon.  But  your  orator  charges  that  the  said  premises  were  in  a  good 
and  perfect  state  and  condition  when  the  said  G.  H.  entered  upon  the  said  premises,  but 
now  are  very  ruinous  and  bad,  and  the  land  very  much  deteriorated  from  the  wilful  misman- 
agement, and  improper  cultivation  thereof  by  the  said  G.  H.  In  tender  consideration 
whereof  and  forasmuch  as  your  orator  is  remediless  in  the  premises,  at  and  by  the  strict 
rules  of  the  common  law,  and  is  only  relievable  in  a  court  of  equity,  where  matters  of  this 
nature  are  properly  cognizable  and  relievable.  To  the  end,  therefore,  that  the  said  G.  H, 
may  full,  true,  direct  and  perfect  answers  make,  upon  his  corporal  oath,  according  to  tlte 
best  of  his  knowledge,  information,  and  belief,  to  all  and  singular  the  matters  and  charges 
aforesaid,  and  that  as  fully  and  particularly,  in  every  respect,  as  if  the  same  were  here  again 
repeated,  and  he  thereunto  particularly  interrogated,  and  more  especially  that  he  may  answer 
and  set  forth,  whether  [herefoQaw  interrogatories.]  And  that  the  said  defendant  may  [stating 
the  particular  reU^  asked,]  And  that  your  orator  may  have  the  most  gracious  writ  of  in- 
junction, issuing  out  of  and  under  the  seal  of  this  Honorable  Court,  to  be  directed  to  the  said 
G.  IL  rcstrainuig  him  from  committing,  or  permitting  any  further  waste  or  spoil  in,  on,  or 
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to,  the  said  demised  premises^  or  any  part  tbereot  Kay  it  please  your  honor  to  gnmt  to 
your  orator,  not  only  a  writ  of  injunction,  as  aforesaid,  but  also  a  writ  of  subpoena,  to  be 
directed  to  the  said  G-.  H.,  commanding  bim  by  a  certain  day,  and  under  a  certain  peoaltjr 
therein  to  be  inserted,  to  be  and  appear  before  your  honor  in  this  Honorable  Court,  and  iben 
and  there  to  answer  the  premises,  and  further,  to  stand  to,  and  abide  by,  such  order  as  shall 
be  agreeable  to  equity  and  good  oonscience. 
And  your  orator  shall  ever  pray,  &a 


No.  3. 
Bill  to  Restrain  Infringement  of  Patent^  after  verdict  in  action  at  law. 

To  the  judges  of  the  Circuit  Court  of  the  United  States  for  the  Southern  District  of  New 
York  •— 

John  Smith,  of  the  city  of  New  York,  nkachinist,  brings  this  bill  of  complaint  against 
Henry  Brown,  of  the  same  place,  locksmith. 

And  thereupon  your  orator  complaining,  says,  that  your  orator,  a  citizen  of  the  United 
States,  being  the  true  and  original  inventor  of  a  new  and  useful  machine,  not  known  or  used 
before  his  application  for  letters-patent,  did  apply  to  the  commissioner  of  patents  of  the 
United  States,  for  letters-patent  for  such  invention ;  and  having  fully  and  in  all  respects 
complied  with  all  the  requisitions  of  law  in  that  behalf  and  especially  having  \here  recoumi 
ike  auccessive  steps  taken  in  obtaining  the  patent;]  and  thereupon  letters-patent  for  the  said 
invention  in  due  form  of  law,  under  the  seal  of  the  patent  office  of  the  United  States^  signed 
and  countersigned  by  the  proper  officers,  and  bearing  date  on  the  29th  day  of  January,  1852, 
were  issued  to  your  orator,  whereby  was  granted  and  secured  to  him,  his  heirs,  executors^ 
admlDistrators  and  assigns,  for  the  term  of  fourteen  years  from  the  date  thereof  the  foil  and 
exclusive  right  and  liberty  of  making,  constructing  and  vending  the  said  machine,  a  descrip- 
tion of  which  is  as  follows:  [?iere  state  the  description  as  set  out  in  the  patent,}  all  of  which 
will  appear  in  and  by  the  said  letters-patent,  to  which  for  greater  certainty,  your  orator  begs 
leave  to  refer.    And  your  orator  furtlier  shows  unto  your  honors  that  heretofore,  viz. ;  pkerc 
give  an  account  of  the  suit  for  damages.]    And  though  the  said  defendant  has  often  been  re- 
quested by  your  orator  not  to  use  the  said  machine,  and  to  account  with  and  pay  to  your 
orator  the  damages  thereby  sustained,  the  said  defendant  has  used  and  still  continues  to 
use  the  said  machine,  without  the  permission  of  your  orator,  and  in  violation  of  the  right 
secured  by  the  said  letters-patent,  and  refuses  to  account  with,  and  pay  over  to  your  orator, 
the  profits  made  by  such  use.    To  the  end,  therefore,  that  the  said  Henry  Brown  may  full, 
true,  direct  and  perfect  answers  make,  upon  his  oath,  and  according  to  the  best  of  his  know- 
ledge, information  and  belief  to  all  and  singular  the  matters  and  charges  aforesaid ;  and  that 
as  fully  and  particularly  in  every  respect,  as  if  the  same  were  here  again  repeated,  and  he 
thereunto  particularly  interrogated,  and  more  especially  that  he  may  answer  and  set  fbrth 
whether :  [here  follow  interrogatories.]    And  that  the  said  Henry  Brown  may  be  decreed  to 
account  for,  and  pay  over  to  your  orator  all  the  gains  and  profits  that  he  may  have  derived 
from  the  using,  making  or  vending  of  the  said  machine;  and  that  your  orator  may  have  the 
writ  of  injunction  issuing  out  of  and  under  the  seal  of  this  Honorable  Courts  restraining  the 
said  defendant  from  making,  using  or  vending  any  one  or  more  of  the  said  machines;  and 
that  the  machine  or  machines  now  in  possession  of  the  said  defendants,  may  bo  destroyed  or 
delivered  up  to  your  orator ;  and  that  your  orator  may  be  further  and  otherwise  relieved  ac- 
cording to  equity  and  good  conscience. 

May  it  please  your  honors  to  grant  to  your  orator  not  only  a  writ  of  injunction,  as  albr&- 
said,  but  also  a  writ  of  subpoena,  to  be  directed  to  the  said  Henry  Brown,  commanding  him 
by  a  certain  day,  and  under  a  certain  penalty  therein  to  bo  inserted,  to  be  and  appear  before 
your  honors  in  this  Honorable  Court,  and  then  and  there  to  answer  the  premises,  and  further 
to  stand  to  and  abide  by  such  order  as  shall  be  agreeable  to  equity  and  good  consdenoe. 
And  your  orator  shall  ever  pray,  &o. 
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No.  4. 
BiU  by  Proprietor  of  Copyright  to  Bestrain  IvfringemenL 

To  the  Honorable  the  Jodges  of  the  Circuit  Court  of  the  United  States  for  the  Southern 
t)i8trict  of  New  York ; — 

David  Banks,  of  the  city  and  State  of  New  York,  Law  Bookseller  and  Publisher,  brings 
this  his  bill  against  John  Smith  of  the  same  place,  and  a  citizen  of  the  said  State  of  Now 
York,  Printer. 

Your  orator  complains  and  savs  that  he  is  a  citizen  of  the  United  States,  and  is  the  pro- 
prietor of  a  certain  book  entitled,  "  American  Chancery  Digest,"  being  an  analytical  digested 
Index  of  all  the  reported  decisions  in  equity  of  the  United  States*  courts,  and  of  the  courts 
of  the  several  states,  with  notes  and  a  copious  index ;  and  that  on  the  twenty-fourth  day  of 
December  in  the  year  of  our  Lord,  one  thousand  eight  hundred  and  fifty,  the  said  David 
Banks  published  the  above  mentioned  book,  as  tlie  exclusive  proprietor  of  the  same,  a  print- 
ed copy  of  the  title  of  which  book,  the  said  David  Banks  on  the  twentieth  day  of  January 
one  thousand  eight  hundred  and  fifty-one,  the  said  Banks  being  then  and  there  such  exdu* 
sive  proprietor  of  said  book,  and  solely  entitled  to  a  copyright  of  the  same,  deposited  in  the 
clerk's  office  of  the  District  Court  of  the  Southern  District  of  New  York,  before  the  said 
book  had  been  published,  which  title  was  on  that  day  recorded  in  the  said  office  of  the  clerk 
of  the  said  District  Court,  and  the  said  Banks  caused  to  be  published  and  inserted  in  the 
page  immediately  following  the  title  page  of  said  book,  a  copy  of  the  record  of  the  certifi- 
cate of  the  derk  of  the  said  District  Court  of  the  United  States,  that  the  title  of  said  book 
had  been  deposited  in  the  office  of  said  elerk  on  the  day  last  aforesaid;  and  within  two 
months  from  the  date  of  said  certificate,  said  David  Banks  caused  a  copy  thereof  to  be  pub* 
lished  in  a  newspaper  printed  in  the  city  of.  New  York,  in  said  district,  for  the  space  of  four 
weeks,  and  within  six  months  from  the  publication  of  said  book,  caused  a  copy  of  the  same 
to  be  delivered  to  the  Secretary  of  State  of  the  United  States,  to  be  preserved  in  the  office 
of  the  said  Secretary,  and  took  all  the  measures  and  steps  required  by  law,  for  securing 
said  copyright  And  your  orator  further  says  that  the  said  John  Smith  in  the  construction 
of  a  book,  purportmg  to  be  composed  by  said  Smith,  has  adopted  the  plan,  arrangements^ 
and  mode  of  execution,  of  the  said  American  Chancery  Digest  aforesaid,  and  has  published 
the  same  as  his,  the  said  Smith's  work.  All  which  will  appear  by  a  reference  to,  and  com- 
parison of  certain  pages  of  your  orator's  book  aforesaid,  with  certain  pages  in  the  said  boo!: 
of  the  said  John  Smith.  And  your  orator  further  shows,  that  he  being  the  lawfiil  proprie- 
tor of  said  book  called  the  American  Chancery  Digest,  and  the  said  copyright  thereof  and 
in  possession  of  the  same,  and  having  divers  copies  of  said  book  on  hand,  and  ofiered  for 
sale,  at  a  reasonable  price,  and  always  having  had  on  hand  and  offered  for  sale,  at  a  reason- 
able price,  a  sufficient  number  of  copies  of  said  book,  and  being  in  the  enjoyment  of  the 
profits  of  the  same,  the  said  John  Smith  on  the  first  day  of  April  one  thousand  eight  hun- 
dred and  fifty-one,  without  the  consent  of  your  orator,  exposed  to  sale  and  sold  one  hundred 
copies  of  said  work,  purporting  to  have  been  composed  by  said  John  Smith,  which  said  last 
mentioned  work  in  divers  parts  thereofj  is  adopted  from  the  book  first  above  mentioned 
composed  by  your  orator,  and  the  printing  and  the  selling  thereof|  and  the  exposing  of  the 
same  to  sale,  are  infringements  of  the  said  copyright  of  your  orator.  And  the  said  John 
Smith,  at  the  time  of  making  such  sales  and  of  exposing  to  sale  the  said  copies  of  said  work 
of  your  orator,  knew  that  your  orator  was  the  proprietor  of  said  American  Chancery  Digest, 
and  that  he  had  the  copyright  aforesaid,  and  he  knew  that  the  said  copies  by  him  so  sold 
and  exposed  to  sale  to  have  been  copied  from  the  said  woik  of  your  orator,  and  knew  that 
the  printing,  exposing  to  sale,  and  soiling  the  same  without  the  consent  of  your  orator,  was 
an  iufringement  of  such  copyright,  and  knew  the  said  copies  by  him  so  sold  and  so  exposed 
to  sale,  to  have  been  printed  and  published  without  the  consent  of  your  orator.  And  your 
orator  further  shows  that  the  said  work  of  said  John  Smitli,  is  copied  and  pirated  ih>m  that 
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of  yoar  orator,  and  is  an  infringement  of  your  orator^s  oopyrigbt  in  the  particulars  hereinbe- 
fore set  forth.  And  your  orator  further  shows,  that  in  consequence  of  the  said  John  Smith 
having  so  exposed  to  sale  and  sold  the  said  work  of  jonr  orator,  the  sales  of  jour  ontctr'g 
book  have  been  hindered  and  reduced  in  number.  In  consideration  whereof,  and  forasmuch  as 
jour  orator  is  without  adequate  remedj  save  in  a  court  of  equitj,  your  orator  prajs  this  Honor- 
able Court  to  issue  a  writ  of  subpoena  in  due  form  of  law,  and  according  to  the  course  of  this 
Honorable  Court,  directed  to  the  said  John  Smith,  commanding  him  at  a  certain  daj,  and 
under  a  certain  penalty  to  be  thoreui  specified,  to  appear  before  this  Honorable  Courts  to 
answer  upon  oath,  all  and  singular  the  matters  and  thmgs  hereinbefore  set  forth  and  com- 
plained ofj  and  especiallj  that  he  maj  answer  and  set  forth  whether.  [3ere  fcHkrw  inierroga- 
Uyries!\  And  that  said  John  Smith  roaj  be  restrained  by  injunction,  from  selling  or  exposing 
to  sale,  or  causing,  or  being  in  any  way  concerned  in  the  selling  or  exposing  to  sale,  or  other- 
wise disposing  of  any  other  copy  or  copies  of  the  book  hereinbefore  mentioned ;  and  that 
ho  be  ordered  to  render  an  account  of  the  copies  of  the  same  that  have  been  sold,  and  to 
pay  over  the  profits  of  such  sales  to  your  orator ;  and  that  he  be  ordered  to  surrender  and 
deliver  up  to  your  orator,  all  the  copies  of  the  said  book  that  he  has  on  hand,  and  be  de- 
creed to  pay  to  your  orator  their  costs  ui  this  suit ;  and  that  the  exclusive  right  and  privi- 
lege of  your  orator  to  print,  publish,  and  sell  his  said  book  may  be  established,  and  that 
your  orator  may  have  such  other  and  further  relief  in  the  premises,  as  to  this  Honorable 
Court  may  seem  meet,  and  as  the  nature  of  tlie  case  may  require. 
And  your  orator  shall  ever  pray,  Ac. 


No.  6. 

Affidavit  annexed  to  BiU,  to  prevent  Dissolution  of  Injunction. 

Iv  Changebt. 
Before  the  Chanoellor. 
[or,  b^6  ihA  Vice-ChanceOor 
of  the        CSrcuit] 


A.  B. 

V, 

C.  D.  and  E.   F.  [  State  of  New  York,  ) 

Saratoga  County,    )  ss.:  John  Jones  of  Saratoga  Springs,  in  said 

county,  being  duly  sworn,  deposeth  and  saith(*)  that  he  has  read  the  bill  of  complaint  in 
this  cause,  [or  has  heard  it  read^]  and  knows  the  contents  thereof:  that  he 'is  familiar  with 
all  the  material  mattera  stated  in  said  bill,  and  has  actual  knowledge  thereof,  and  that  from 
such  knowledge  he  knows  that  the  matters  of  &ct  tiierein  stated  are  true.  And  this  de- 
ponent further  saith,  that  he  has  no  interest  whatever  in  the  event  of  this  suit    And  further 

this  deponent  saith  not 

John  Jokes. 


No.  6. 

Subpoena  to  Appear, 

The  People  of  the  State  of  New  York,  to  C.  D.  greeting:  We  oommand  yon 
[l.  8.]  that  jou  personallj  appear  before  our  Chanoellor,  [or  our  Vice  Chancdbr  tf  (he 

fourth  circuity]  in  our  Court  of  Chancery,  on  the  twentieth  day  of  August  instant 
wheresoever  the  said  Court  shall  then  be,  to  answer  to  a  bill  of  complaint  exhibited  against 
jou  in  our  said  Court  bj  A.  B. ;  and  to  do  further,  and  receive  what  our  said  Conrt  sihaU 
have  considered  in  that  behalfl  And  this  jou  are  not  to  omit  under  the  penalty  of  two 
hundred  and  fifty  dollars. 
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Witnefla,  Reuben  H.  Walworth,  Chanoellor  of  our  said  State,  at  the  town  of  Saratoga 

Springs,  the  first  day  of  August,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

forty-three. 

J.  K  Dayison,  Begisten 

H.  U^  SoUdtor.  [or,  Clerk.] 


No.  7, 


Affidavit  to  obtain  Attachment  for  not  Appearing  where  Subpoena    has 

been  served,  hut  not  personally, 

[Tm  ^  caum  ow  m  ifo.  6.] 

StoteofNewYork,  ) 
Saratoga  County,    )  ss.  John  Jones  of  Saratoga  Springs,  in  said  county,  the  solicitor 

for  the  complainant  in  this  oause,  being  duly  sworn,  deposeth  and  saith,  that  on  the        day 

of       and  before  the  appearance  day  therein  mentioned,  this  deponent  (*)  served  upon  C.  D., 

the  defendant  in  this  cause,  the  subpoena  issued  therein  under  the  seal  of  this  Court, 

\whick  dubpama  is  hereto  annexed^]  by  leaving  a  copy  thereof  at  the  store  of  the  said  C.  D. 

in  the  town  of  Milton,  in  said  county,  with  one  P.  C,  a  derk  of  the  said  C.  B. ;  the  said  C. 

D.  being  absent  from  home  and  no  person  being  found  at  his  usual  place  of  abode,  with 

whom  such  copy  could  be  left    And  this  deponent  fUrther  saith  that  no  appearance  has 

been  entered  in  this  cause  by  the  said  C.  D.  to  the  knowledge  or  belief  of  this  deponent,  and 

that  no  notice  pf  appearance  on  his  behalf  has  been  served  on  him.     [If  tJie  subpcena  is  not 

annexed  to  the  affidavit^  instead  of  the  words  in  brackets^  the  affidavit  should  ht  as  follows — tested 

the        day  of       and  requiriny  the  said  C  J),  to  appear  personally  before  the  Chancellor  in  the 

QfUirt  of  Chancery  on  the        day  of       then  next,  wheresoever  the  said  Court  should  then  be^  to 

ansufer  to  the  bill  of  complaint  exJiibited  against  him  {and  others]  by  the  complainant  in  this 

cause.] 


No.  a 


Affidavit  to  obtain  Attachment  for  not  Appearing^  where  Subpoena  has 

been  personally  served, 

[As  in  No.  ^.ioths  asterisk  (*),]  personally  served  upon  C.  D.  the  defendant  in  this  cause 
the  subpoena  issued  therein,  and  which  is  hereto  annexed,  by  showing  to  the  said  C.  D.  the 
original  writ,  under  the  seal  of  this  Court,  and  leaving  with  him  a  copy  thereof  [If  (he 
suibpaena  cannot  be  annexed,  the  affidavit  must  state  Uspuirport,  as  directed  in  No.  T.]  And  this 
deponent  further  saith,  that  no  appearance  has  been  entered  in  this  cause  by  the  said  C.  D. 
to  the  knowledge  or  belief  of  this  deponent,  and  that  no  noUce  of  appearance  on  his  behalf 
has  been  served  on  him ;  and  that  a  discovery  is  necessary  from  the  said  defendant  as  to  the 
matters  of  the  bill  of  complamt  in  this  cause.    And  farther  saith  not 


No.  9. 

Order  for  Attachment  for  not  Appearing. 

At  a  Court  of  Chancery  held  for  the  State  of 
New  York  at  the  town  of  Saratoga  Springs, 
on  the        day  of        1843. 

Present — ^Reuben  H,  Walworth,  Chancellor, 
[or,  John  Willard,   Vice  CJianceUor 
of  the  ^ih  circuit.] 
[Title  of  cause  as  in  No.  5.]  *  On  filing  due  proof  of  the  personal  service  of  the  subpoena 
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iMiied  in  this  eatiM  on  tbe  defendant  G.  B.  on  or  before  the  reitam  thereof;  and  [onjikafm 
fidoant  of  C,  M,  D^  aoUcitor  ofihe.  complainant^  skUing  thai  he  has  not  been  served  uith  nvHttAt 
ike  appearance  of  said  defendant  C.  D.  has  been  entered  in  this  cause— or — it  appearmg  titaltad 
de/mdant  C.  D.  has  not  caused  his  appearance  in  this  cause  to  be  etUered,']  on  motion  cllii.  H, 
solicitor  for  tbe  complaint,  it  is  ordered,  that  an  attachment  be,  and  the  same  is  bo^ 
awarded  against  the  said  defendant  C.  D, 


No.  10. 

■ 

AttachmenL 

Tbe  People  of  the  State  of  New  York,  to  I.  F.,  sheriff  of  tbe  county  orSantpp*-- 
[Ia  S.]  greeting :  We  oommand  you  that  you  attach  C.  D.  so  as  to  have  bis  body  befcie 
our  Chancellor,  [or,  our  Vide  ChanceSor  of  the  fourth  circuit,]  in  our  Court  ofOian- 
oery,  on  the  third  Tuesday  of  September  instant,  wheresoever  tbe  said  Court  shall  then  be ; 
there  to  answer  unto  us,  as  well  touching  the  contempt  which  he^  as  is  alleged,  hath  com- 
mitted against  us,  as  also  such  other  matters  as  shall  then  and  there  be  laid  to  his  char^ ; 
and  further  to  perform  and  abide  such  order  as  our  said  Court  sliall  make  in  this  behalt 
And  have  you  then  and  there  this  writ,  and  make  and  return  a  certificate,  under  yourliasd, 
of  the  manner  in  which  you  shall  have  executed  tbe  same.  Witness,  Reuben  H.  Wal- 
worth, Chancellor  of  our  said  State,  at  the  town  of  Saratoga  Springs)  the  2d  day  of  Sep> 
tember,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-three. 

J.  M.  Datisov,  Register. 
H.  It,  Solicitor.  [or,  Cleri.] 


No.  11. 


Order  to  Answer,  or  that  tfie  BiU  be  talcen  as  confessed. 

At,  &c«  [as  ta  Ko.  9.] 
[Title  as  in  Ub.  5.] 

The  defendant's  appearance  having  been  entered  in  this  cause,  on  motion  of  Mr.  N.,  of 
counsel  for  the  complainant,  ordered  that  the  said  defendant  put  in  his  answer  to  the  bill  in 
this  cause  and  serve  a  copy  thereof  on  the  complainant's  solicitor  within  forty  days  after 
service  of  a  copy  of  said  bill  and  notice  of  this  order,  or  that  said  bill  be  taken  as  oonJeaed 
by  him. 


No.  12. 
Affidavit  that  Discovery  is  necessary. 

[Chmmenos  as  in  Ko.  5.]  A.  B.,  the  complainant  in  this  cause,  being  duly  sworn,  deposeth 
and  saith  that  the  appearance  of  the  defendant  C.  B.  has  been  entered  in  this  cause,  and 
notice  thereof  g^ven  to  the  solicitor  of  this  deponent,  as  he  is  mformed  by  said  solicitor  and 
verily  believes  to  be  true ;  and  this  deponent  fbrther  saith  that  a  discovery  on  oath  is  neces- 
sary in  this  cause,  from  the  said  defendant  (X  D.,  as  he  is  advised  by  counsel  and  verily 
believer 


No.  13. 


Order  to  Answer,  or  that  an  Attachment  issue. 

At,  Ac.  [<w  m  No.  9.] 
[ItUe  of  cause.] 
On  reading  and  fllmg  an  affidavit  of  the  comphunant  in  this  cause  showing  thai  tbe 
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ftppearaoce  of  the  defendant  C.  D.  has  beon  entered  in  this  cause  and  notice  thereof  serred, 
and  that  a  discovery  on  oath  from  the  said  defendant  is  necessary — on  motion,  Mr.  N.,  of 
counsel  for  the  complainant,  it  is  ordered  that  the  said  C.  D.  put  in  his  answer  to  the  bill  of 
complaint  filed  in  this  cause  and  serve  a  copy  thereof  on  the  complainant^s  solicitor  within 
forty  days  after  the  service  of  a  cdpy  of  sach  bill  and  notice  of  this  order,  or  that  in  delaolt 
thereof  an  attachment  issue  against  him. 


No.  14 

Affidavit  of  Neglect  to  file  Answer. 

[  CcmmmcB  aa  in  No.  5.]    C.  M.  I>.,  solicitor  for  the  complninant  in  this  cause,  being  duly 

twom,  deposeth  and  saith  that  on  the day  of last  past,  he  personally  served  upon 

W.  A.  B.,  solicitor  for  the  defendant  C  D.,  a  copy  of  the  bill  of  complaint  in  this  cause, 
together  with  a  notice  that  an  order  bad  been  entered  therein,  requiring  the  said  defendant 
to  file  his  answer  to  said  bill  within  forty  days  after  sncli  service,  or  that  in  defiiult  thereof 
an  attachment  would  be  issued  against  him ;  and  this  deponent  further  saith  that  more  than 
forty  days  have  elapsed  since  the  service  of  said  bill  and  notice,  yet  this  deponent  hath  not 
been  served  with  a  copy  of  the  answer  of  the  aaid  C.  D.,  nor  hath  any  answer  been  put  in 
by  him,  to  the  knowledge  or  belief  of  this  deponent 


No.  15. 

Order  for  Attachvient  for  not  Answering, 

At^fta  [oatnJTo.  9.] 
[7^  at  in  i^.  5.] 

An  order  having  heretofore  been  entered  in  this  cause,  requu'ing  the  defendant  C.  D.  to 
put  in  his  answer  to  the  bill  of  complaint  therein,  and  to  serve  a  copy  thereof  on  the  com- 
plainant's solicitor  within  forty  days  after  service  of  a  copy  of  said  bill  and  notice  of  said  or- 
der, or  that  an  attachment  issue ;  on  reading  and  filing  due  proof  of  the  service  of  a  copy  of 
the  bill  of  complaint  ^nd  notice  of  such  order,  on  the  defendant's  solicitor  mora  than  forty 
days  since,  and  that  the  said  C.  D.  hath  not  put  in  his  answer  to  the  bill  in  this  cause,  as  re- 
quired by  said  order;  on  motion  of  Mr.  K.  of  counsel  for  the  complainant,  it  is  ordered  that 
«n  attachment  issue  against  the  said  C.  B.  for  not  answering. 


No.  16. 
Attachment  fir  want  of  Answer, 
Same  as  Attachment  for  want  of  Appearance,  given  ante  .Ko.  10. 


No.  17. 
Order  to  take  BiU  as  confessed  for  not  Appearin^g^  ivhere  Hie  Suhpceria  has 

been  personally  served. 

At,  Ac.  [aa  in  No.  9.] 
ITiOeaainNo.b.]  , 

On  filing  due  proof  of  personal  service  of  the  subpoena  issued  in  tliia  cause,  on  all  of  the 
defendants,  on  or  before  the  retom  day  thereof,  and 'more  than  twenty  days  havmg  elapsed 
since  said  return  day,  and  neither  of  said  defendants  having  appeared;  on  motion  of  J.  £ , 
solicitor  for  complainant,  it  is  ordered  that  the  bill  of  complaint  which  is  filed  in  this  cause 
be  and  the  same  is  hereby  taken  as  confessed  by  all  of  said  defendants. 
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No.  18. 

Order  that  Complainant  deliver  Copy  of  Bill 

[At,  ^  Off  tn  No,  9.] 
[Tiile  as  in  lio,  6.] 

On  reading  and  filing  due  proof  that  the  appearance  of  the  defendant  has  been  entered  in 
this  cauae,  on  motion  of  Mr.  E.  of  oounael  for  said  defendant,  ordered  that  the  complainant 
deliver  a  copy  of  the  bill  of  complaint  in  this  cause  to  said  solicitor  of  the  defendant  within 
twenty  days  alter  service  of  notice  of  this  order,  or  that  in  de&ult  thereof  said  bill  be  dis- 
missed with  costs. 


No.  19. 
Affidavit  of  non<klivery  of  BUL 

[THOt  of  cause,'] 
[Commence  as  in  KiK  5.]    J.  £.,  solicitor  for  the  defendant  G.  D.,  being  duly  sworn,  depo* 

seth  and  saith,  that  on  the day  of  — -^  last  he  personally  served  upon  C.  D.  M.,  soUciior 

for  the  complainant  in  this  cause,  a  notice  of  the  order  of  this  court  made  on  the day 

of  ^^ — ^  requiring  him  to  deliver  a  copy  of  the  bill  of  complaint  in  this  cause  within  twenty 
days  after  such  service ;  [or,  a  notice^  of  which  the  annexed  is  a  true  copy,]  but  that  no  copy  of 
such  bill  has  as  yet  been  served  upon  this  deponent 


No.  20. 


Order  dismissing  Suit  for  non-delivery  of  a  Copy  of  BiU, 

At,  &C.  [off  tn  }h.  9.] 
[Tiik  as  in  No,  6.] 

On  reading  and  filing  due  proof  of  the  service  upon  the  complainant's  solicitor,  more  than 

twenty  days  since,  of  notice  of  the  order  of  this  court,  made  on  the  —  day  of last, 

requiring  the  complainant  to  deliver  to  the  defendant's  solicitor  a  copy  of  the  bill  of  complaint 
in  this  cause  within  twenty  days  after  service  of  such  notice,  or  that  in  default  thereof  said 
bill  be  dismissed  with  costs,  and  that  no  copy  of  such  bill  has  been  served  upon  the  defend- 
ant's aolioitor;  on  motion,  &c  ordered  that  the  bill  in  this  cause  be  dismissed  with  oosts^  lo 
be  paid  by  the  complainant,  for  want  of  prosecution. 


No.  21. 

Exertions  to  Bill  for  Scandal  and  Impertinence. 

Exceptions  taken  by  C.  D.  defendant,  [impleaded  with  others]  to  the  bill  of 
complaint  of  A.  B.  complainant,  filed  against  him  [or  them.] 
First  exception. — For  that  the  allegation  in  the  5th  6th,  and  Yth  lines  of  the  third  folio  of 
the  said  bill,  in  the  words  following,  to  wit :  [insert  matter  objected  to]  is  imperti- 
nent and  ought  to  bo  expunged. 
Second  exertion, — For  that  the  allegations  in  the  said  bill  commencing  with  the  word  "that"' 
in  the  first  line  of  the  10th  folio  and  ending  with  the  word  "  orators'*  in  the  5th 
line  of  the  12th  folio  thereof  are  scandalous  and  impertinent,  and  should  be 
expunged.  , 

In  all  which  particulars  the  said  defendant  [impleaded  as  aforesaid]  humbly  insists  that 
the  said  complainant's  said  bill  of  complaint  is  irrelevant,  impertinent,  and  scandalous : 
wherefore  the  said  defendant  [impleaded  as  aforesaid]  doth  except  thereto,  and  humbly 
prays  that  the  impertinence  and  scandal  of  the  said  bill  of  complaint,  excepted  to  as  afore- 
said, may  be  expunged  with  costs. 

W.  A.  B.,  Sol'r  for  defendant. 

W.  *W.,  of  Counsel 
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No.  22. 
Oeneral  Demurrer  to  whole  Bill  for  want  of  equity. 

The  demurrer  of  C.  D.,  defendant,  to  the  bill  of  complaint  of 
A.  B.,  complomant. 
This  defendant,  [or,  these  defendants  respectively^]  by  protestation,  not  confessing  or  ac- 
knowledging all  or  any  of  the  matters  and  things  in  the  said  complainant's  bill  to  be  true, 
in  such  manner  and  form  as  the  same  are  therein  set  forth  and  alleged,  (*)  doth  [or,  do]  de- 
mur thereto,  and  fbr  cause  of  demurrer  showeth  [or  show]  (f)  that  the  said  complainant 
hath  not,  in  and  by  his  said  bill,  made  or  stated  such  a  case  as  doth  or  ought  to  entitle  him 
to  any  such  discovery  or  relief  as  is  thereby  sought  and  prayed  for,  from,  or  against  this 
defendant  [or,  t?iese  defendants ;]  wherefore  this  defendant  [or  these  defendants]  demands  the 
judgment  of  this  Honorable  Court  whether  he  shall  be  compelled  to  make  any  further  or 
other  answer  to  the  said  bill  or  any  of  the  matters  and  things  therein  contained,  and  prays 

to  be  hence  dismissed  with  his  reasonable  costs  in  this  behalf  sustained. 

J.  E.,  Sol  for  deft 

W.  H.,  of  Counsel. 


No.  23. 
Demurrer  to  part  of  BUI  only. 

[As  in  No.  22  to  the  asterisk  (*)]  as  to  so  much  and  to  such  parts  of  the  said  bill  as  seeks 
that  this  defendant  may  answer  and  set  forth  whether,  &xl  ;  and  whether,  &a ;  and  prays 
[if  relief  he  prayed]  doth  demur,  and  fbr  cause  of  demurrer  sheweth  that  [state  cauaea  of  da- 
fnurrer,]  Wherefore,  and  for  divers  other  errors  and  imperfections  i^pearing  in  the  said 
bill,  this  defendant  prays  the  judgment  of  this  Honorable  Court  whether  be  shall  be  com* 
pelled  to  make  any  answer  to  such  part  of  the  said  bill  as  is  so  demurred  unto  as  aforesaid, 
and  prays  [as  in  No,  22.] 


No,  24.  .     • 

Demurrer  for  want  of  Parties. 

[As  in  No.  22  to  the  (f )]  that  it  appears  by  the  said  complainant's  said  bill  that  J.  M.  thereus 
named  is  a  necessary  party  to  said  bill ;  inasmuch  as  it  is  therein  stated  that  E.  M.,  the  tes- 
tator in  the  said  bill  named,  did  in  his  lifetime,  by  certain  conveyances  made  to  the  said  J. 
M.,  in  consideration  of  the  sum  of  $^— ^  convey  to  him,  by  way  of  mortgage,  certain  es- 
tates in  the  said  bill  particularly  mentioned  and  described,  for  the  purpose  of  paying  the 
said  testator's  debts  and  legacies ;  but  the  said  complainant  hath  not  made  the  said  J.  tf  .  a 
party  to  the  said  biU.    Wherefore,  [as  in  No.  22.] 


No.  25. 
Demurrer  for  MuUifartousness.      t 

[Ajs  •»  No.  22  to  the  (f )]  that  it  appears  by  the  said  bill  that  the  same  is  exhibited  by  the 
said  complainant  against  this  defendant  and  T.  N.,  W.  P.,  and  K  W.,  as  defendants  thereto, 
Ibr  several  distinct  matters  and  causes,  in  many  whereof  as  appears  by  the  said  bill,  this 
de^dant  is  in  no  way  interested ;  and,  by  reason  of  such  distinct  matters,  the  said  bill  la 
drawn  out  to  a  considerable  length,  and  this  defendant  is  compelled  to  take  a  oopy  of  the 
whole  thereof:  and  by  joining  distinct  matters  together  which  do  not  depend  on  each  other, 
the  proceedings  in  the  progress  of  the  said  suit  will  be  intricate  and  prolix,  and  this  de- 
fendant put  to  unneoessary  charges  and  expenses,  in  matters  which  in  no  way  relate  to  or 
oonoem  him.    Wherefore,  [as  in  No.  22.] 
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No.  26. 

Plm. 
Iv  Chancbbt. 

Before  the  Chancellor. 

The  plea  of  0.  D.,  the  defendant,  to  the  bill  of  complaint  of  A.  B.,  tcm- 

plainaot 
This  defendant  [or  iheae  drfendaiita  reapecHvely]  hj  protestation  not  confessing  or  acknow- 
ledging all,  or  any,  of  the  matters  and  things  in  the  said  complainant's  bill  of  complaint 
mentioned  and  contained  to  be  true,  in  sach  sort,  manner  and  form  as  the  same  are  therein 
set  forth  and  alleged  for  plea  to  the  whole  of  the  said  bill  [or  to  so  much  and  such  part  of  the 
said  biU  as  prays,  &c,  or  «eeA»(*)  a  discovery  from  Ihis  defendant  whether,  <j&c.]  says  tbat,(f) 
&a  Therefore  this  defendant  doth  plead  the  said  [act  of  the  legislature^  waiU  of  proper  par- 
ties,  or  release,  Ssc,  in  har"]  to  the  said  complainant's  bill  [or  to  so  much  of  the  said  bUl  as  is 
hereinbefore  particularly  mentioned ;1  and  prays  the  judgment  of  this  honorable  court  whether 
he  should  be  compelled  to  make  any  further  answer  to  the  said  bill  [or  to  so  mvch  of  the  said 
hiUasis  hereinbefore  pleaded  U>i]  and  prays  to  be  hence  dismissed  wiih  his  reasonable  costs 

and  charges  in  this  behalf  most  wrongfully  sustained. 

C.  M.  D.,  Sol  for  dea. 

J.  £.,  of  Counsel 


No.  27. 
PUa  of  former  Suit  pending, 

[As  in  the  last  form  to  the  (f)]  on  the  *— -  day  of-  ,  in  the  year  1842,  the  aald  pr^ 

sent  complainant  exhibited  his  bill  of  complaint  in  this  Honorable  Court  against  this  defend- 
ant and  one  T.  Y.,  for  an  account  of  the  moneys  raised  by  the  sale  of  the  said  farm  and  per^ 
sonal  property  in  the  said  complainant's  present  bill  mentioned,  and  claiming  such  shares 
and  proportions  thereof)  and  such  rights  and  interests  therein  as  he  now  claims  by  his  ptcaent 
bill;  and  praying  relief  against  this  defendant  in  the  same  manner,  and  for  the  same  matten, 
and  to  the  same  extent,  as  the  said  complainant  now  prays  by  his  said  present  bill;  and  this 
defendant  and  the  said  T.  Y.  appeared  and  put  in  their  answer  to  the  said  former  bill,  and 
the  said  complainant  replied  thereto,  and  witnesses  were  examined  on  both  sides,  and  the 
said  former  bill  and  the  several  proceedings  in  the  said  former  cause,  as  this  defendant  avers, 
now  remain  depending  and  as  of  record  in  this  Honorable  Court,  the  said  cause  being  yet 
undetermined  and  undismissed;  all  which  said  several  matters  and  things  this  defendant 
doth  aver,  and  pleads  the  said  former  bill,  answer,  and  the  several  proceedings  in  the  said 
former  suit)  in  bar  to  the  said  complainuit's  present  bill;  and  demands  the  judgment  of  this 
Honorable  Court  whether  he  shall  be  put  to  make  any  further  or  other  answer  thereto;  and 
prays  to  be  hence  dismissed  with  his  costs  and  charges  in  this  behalf  sustained. 


No.  28, 
Plea  of  want  of  proper  Parties. 

[As  in  No,  26  to  A«  asterisk{*)]  an  account  from  this  defendant  as  execntor  and  heir  at  law 
of  H.  D.  deceased,  in  the  said  bill  named,  for  what  remains  due  and  owing  upon  the  bond  in 

the  said  bill  mentioned,  bearing  date  the day  of ,  1840,  and  payment  by  this 

defendant,  as  such  executor  and  heir  at  law  of  the  said  H.  D.  deceased,  of  what  shall  be 
found  due  on  taking  such  account,  this  defendant  doth  plead  thereto^  and  for  plea  saith  that 
no  part  of  the  sum  of  $2000,  for  securing  the  repayment  whereof  the  said  hood  was  execu- 
ted, was  paid  to  or  received  by  the  said  H.  D.,  but  that  the  whole  waa  paid  unto  A.  H.,  in 
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the  said  bond  and  in  the  said  bill  also  named,  and  received  bj  him  for  his  sole  nse,  and  that 
the  said  H.  D.  was  only  a  surety  for  the  said  A.  H.,  and  that  the  said  complainant  afterwards 
accepted  a  composition  for  what  he  alleged  to  be  dae  on  the  said  bond,  from  the  said  A.  H. 
without  the  privity  of  the  said  H.  D.  in  his  lifetime,  or  of  this  defendant  since  the  death  of 

the  said  H.  D.,  which  took  place  on  or  about  the  — — -  day  of ^  as  in  the  said  bill 

mentioned :  since  which  no  demand  has  been  made  on  this  defendant  for  any  money  alleged 
to  be  due  on  the  said  bond ;  and  that  the  said  A  H.  died  several  years  ago  seised  and  poa* 
sessed  of  considerable  real  and  personal  estate;  and  that  his  heir  at  law,  or  the  devisee  of 
his  real  estate,  and  also  the  representative  of  his  personal  estate,  ought  to  be,  but  are  not, 
made  parties  to  the  said  bilL    Therefore,  [conclude  as  in  No,  26.] 


No.  29. 


Answer  to  Bill  in  Equity^  to  restrain  Infringement  of  Patent 

In  Ohancebt. 

The  answer  of  [John  Thompson']  defendant  to  the  bill  of  complaint  of  [John  C.  Hadr 
den]  complainant 
This  defendant  [John  Thompsonl  reserving  to  himself  all  right  and  benefit  of  exception  to 
the  said  bill  of  complaint,  for  answer  thereto,  says,  &o,  [Hers  let  a  statement  he  made  of  aU 
ihe  circumstances  of  the  case,  so  as  to  show  (he  nature  of  the  defendanfs  case  and  d^ence  to  the 
sua,  and  aiso  to  enahle  Hm,  hy  reference,  to  explain  his  answers  to  the  various  interrogatories; 
after  which  may  he  introduced  the  following  objections  to  the  patent,  or  such  of  them  as  may  he 
applicable  to  the  case.]  And  this  defendant  further  saith,  that  the  said  plamtiff  did  not  in- 
vent the  said  supposed  invention,  [or  the  said  plaintiff  was  not,  in  pursuance  of  any  commu- 
nication from  a  foreigner  residing  abroad,  in  possession  of  the  said  supposed  invention]  in 
the  said  plaintiff's  said  bill  of  complaint  mentioned,  and  the  said  plaintiff  was  not  at  the  date 
of  the  said  letters-patent  in  the  said  bill  of  complaint  mentioned,  the  true  and  first  inventor 
within  this  realm  of  the  said  supposed  invention,  and  by  the  reason  thereof  the  said  suppos- 
ed letters-patent  and  grant  of  privilege  in  the  said  bill  mentioned,  were  and  are  null  and 
void  and  of  none  effect.  And  this  defendant  further  saith,  that  the  said  supposed  invention 
was  not,  nor  was  a^y  part  thereof,  at  the  date  of  the  said  letters-patent,  improvements,  or 
any  improvement  in  the  making  or  manufacturing  of  [bricks  and  tHes]  as  by  the  said  plaintiff 
represented  or  suggested  and  by  reason  of  such  representation  or  suggestion  being  false  and 
imtrue,  the  said  supposed  letters-patent  and  grant  of  privilege  were  and  are  null  and  void  and 
of  none  effect  And  this  defendant  further  saith,  that  the  said  supposed  invention  was  not 
at  the  time  of  making  of  the  said  letters-patent  a  new  invention,  as  to  the  public  knowledge^ 
use,  and  exercise  thereof  in  this  realm,  or  a  new  manufacture  within  this  realm,  and  that 
the  said  invention  was  publicly  knov^m  and  used  in  this  realm  before  and  after  the  said  let- 
ters-patent^ by  reason  whereof  the  said  supposed  letters-patent  and  grant  of  privilege  were 
and  are  null  and  void  and  of  none  effect  And  this  defendant  further  saith,  that  the  said 
supposed  invention  was  not  at  the  date  of  the  said  letters-patent  of  any  benefit,  utility,  or 
advantage  whatsoever  to  the  public,  by  reason  whereof  the  said  supposed  letters-patent  and 
grant  of  privilege  were  and  are  null  and  void  and  of  none  effect  And  the  defendant  fiir- 
ther  saith,  that  the  said  supposed  invention  was  not  an  invention  of  any  manner  of  manu- 
facture, and  that  the  privilege  supposed  to  be  granted  by  the  said  letters-patent,  was  not  a 
privilege  of  the  sole  working  or  makiog  of  any  manner  of  manufacture,  by  reason  whereof 
the  said  supposed  letters-patent  and  grant  of  privilege  wero  and  are  null  and  void  and  of  none 
effect  And  the  defendant  further  answering  says,  that  the  plaintiff  had  not  before  or  at  the 
time  of  the  making  of  the  said  letters-patent  or  before  or  at  the  time  of  the  making  of  any 
other  letters-patent,  or  before  or  at  any  other  time,  invented  the  said  supposed  invention  in 
the  said  bill  of  complaint  mentioned,  or  any  other  such  improvements  or  improvement  as 
in  the  said  bill  mentioned,  and  the  defendant  makes  oat  this  his  denial  by  the  statement  here- 
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ought  not  to  be  compelled  to  set  forth  any  further  or  other  list  or  schedule  of  the  said  booka^ 
letters  and  documents  in  this  answer  hereinbefore  described  or  mentioned,  or  where  the  same 
or  any  of  them  now  are,  or  is  to  be  found,  or  in  whose  custody  or  power  the  same  or  any  of 
them  now  are  or  is,  or  last  were  or  was,  or  any  further  particulars  relating  thereto.  And 
this  defendant  further  answering,  says,  that  ho  does  not  know,  has  not  been  informed,  (save 
by  the  said  bill)  and  cannot  set  forth  as  to  his  belief  or  otherwise,  whether  the  plaintiff  did 
receive  or  obtain  any  information  or  evidence  of  such  alleged  conduct,  dealings,  transactions 
and  doings,  as  in  the  said  bill  mentioned,  or  any  of  them ;  and  this  defendant  puts  the  pUin- 
tiff  to  prove  the  allegations  of  his  said  bill  as  to  the  matters  aforesaid.  And  this  defendant 
submits  to  the  judgment  of  this  Honorable  Court,  the  question  whether  the  said  plaintiff  bath 
used  due  diligence  in  complaining  to  this  Honorable  Court  And  this  defendant  submits  and 
insists  that  he  ought  not  to  bo  decreed  to  account  for  or  pay  to  the  said  plaintiff  any  gains  or 
profits  by  the  defendant  made  or  acquired  by  the  manufacture  or  sale  by  this  defendant  of 
such  articles  and  things,  as  hereinbefore  mentioned,  or  any  other  gains  or  profits,  as  in  the 
said  bill  alleged.  And  that  under  the  circumstances  and  for  the  reasons  aforesaid,  this  de- 
fendant, his  agents,  servants  and  workmen,  ought  not,  nor  ought  any  of  them  to  be  restrain- 
ed as  in  the  said  bill  mentioned.  And  this  defendant  submits  and  insists,  that  under  the 
circumstances,  for  the  reasons  herembefore  stated,  the  said  letters-patent  and  privilege  sup- 
posed to  be  thereby  granted  were  and  are  null  and  void ;  and  that  the  plaintiff  is  not  entitled 
to  any  discovery  from,  or  relief  against  this  defendant  And  tliis  defendant  claims  the  fnll 
benefit  of  this  objection,  and  to  the  same  extent  as  if  he  had  demurred  or  pleaded  to  the  said 
bill  'WITHOUT  THIS  THAT  there  is  any  other  matter,  cause  or  thing  in  the  said  oom- 
plalnant^s  said  bill  of  complaint  contained  material  or  effectual  in  the  law  for  this  defendant 
to  make  answer  unto,  and  not  herein  and  hereby  well  and  sufficiently  answered,  avoided, 
traversed  or  denied,  is  true  to  the  knowledge  and  belief  of  this  defendant  All  which  mat- 
ters and  things  this  defendant  is  ready  and  willing  to  aver,  maintain  and  prove,  as  this 
Honorable  Court  shall  direct  And  the  defendant  humbly  prays  to  be  hence  dismissed  with 
his  reasonable  costs  and  charges  in  the  law  in  this  behalf  most  wrongfiiUy  sustained,  &c 


No.  30. 

IbxeptioTis  to  Answer  for  Insufficiency, 

[TiOe  of  (xmM.\ 

Exceptions  taken  by  the  said  complainant  to  the  answer  put  in  by  the  defendant  C.  D. 
to  the  said  complainant's  bill  of  complaint 
1st.  Exception.    For  that  the  said  defendant  C.  D.  hath  not  to  the  best  and  utmost  of  bis 
knowledge^  remembrance,  information^  and  bclieij  answered  and  set  forth  whether  [ad  Jorik 
the  interrogatory  in  the  biU  which  is  not  answered^  in  hoc  verba.'] 

2d.  Exception.    For  that  the  said  defendant  C.  D.  hath  not,  in  manner  aforesaid,  answered 
and  set  forth  whether,  &c.  [as  hefort,'] 

In  all  which  particulars  the  answer  of  the  said  defendant  0.  D.  is,  as  the  said  complain- 
ant is  advised,  imperfect,  insufficient  and  evasive ;  and  the  said  complainant  there- 
fore excepts  thereto,  and  prays  that  the  said  defendant  0.  D.  may  pat  in  a  further  and 
better  answer  to  the  said  bill  of  complamt 

J.  E.,  Solicitor  and  of 

Counsel  for  complainant 


No  81. 
Order  for  Ansxoer  on  submission  to  Excqpticns. 

M.  kclasin  No.  9.1 
[TiOt  as  in  No.  6.] 

The  defendant  C.  D.  having'filed  his  written  submission  to  the  second  and  third  ezoep- 
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tions  for  insufficiency,  taken  by  said  complainant  to  the  answer  of  said  defendant  0.  D.,  and 
[the  rest  tf  such  exceptions  hcnHng  been  abandoned — or^  the  rest  of  such  exceptions  Jiaving  hem 
disaUoioed  on  motion  of  0.  R.  solicitor  for  complainant,  it  is  ordered,  that  the  said  defendant 
C.  D.,  put  in  a  further  answer  to  the  said  second  and  third  exceptions  within  twenty  days 
after  notice  of  this  order,  and  pay  the  costs  of  such  exceptions,  or  that  the  bill  of  complaint 
which  is  filed  in  this  cause  be  taken  as  confessed  by  said  defendant  G.  D.,  [or,  that  an  attach' 
ment  issue  against  said  defendant  C.  DJ] 


No.  32. 
Order  of  Beference^  when  deferulant  does  not  submit. 

[At,  &a  [as  in  No,  9.] 
[Title  as  in  No,  6.] 

Exceptions  for  insufficiency  having  been  filed  to  the  answer  of  the  said  defendant  C.  D., 
on  the day  of last,  and  the  said  0.  D.  not  having  submitted  to  answer  said  excep- 
tions ;  on  motion  of  0.  R.,  solicitor  for  complainant,  it  Is  ordered,  that  it  be  referred  to  P.  G. 
E.,  one  of  the  Exception  Masters  of  this  Court,  to  look  into  said  bill,  the  answer  of  said 
defendant  C.  D.,  and  such  exceptions,  and  report  whether  said  exceptions  are  well  taken  or 
not 


No.  83. 

Master^s  Report  upon  Exceptions  to  answer  for  Insufficiency, 

\mb  as  in  No.  5.] 

To  the  Chancellor  of  the  State  of  New  York.  In  pursuance  of  an  order 
of  this  Court  made  in  the  above  entitled  cause,  on  the  second  day  of  December,  A.  D.  1843, 
whereby  it  was  referred  to  the  subscriber,  one  of  the  Masters  of  this  Court,  to  look  into  the 
complainanVs  bill  of  complaint,  the  answer  of  the  said  defendant  C.  D.,  and  the  exceptions 
taken  to  said  answer  by  said  complainant,  and  report  whether  said  exceptions  are  well  taken 
or  not  :— 

I,  the  said  Master,  do  hereby  respectfully  certify  and  report,  that  having  been  attended 
by  the  counsel  of  the  respective  parties,  and  having  looked  into  said  bill  and  answer  and  the 
exceptions  taken  thereto,  and  having  duly  considered  the  same,  I  find  that  the  second  and 
fourth  exceptions  to  said  answer  are  well  taken,  and  that  the  first,  second,  and  fifth  excep- 
tions are  not  well  taken.  And  I  do  fix  the  time  for  said  defendant  C.  D.,  to  put  m  a  further 
answer  to  the  exceptions  allowed,  at  twenty  days  after  this  my  report  shall  become  absolute. 
All  which  is  respectfully  submitted.  P.  Gt.  E.,  Exception  Master, 

Saratoga  Springs^  Dec  -— ,  1843.  4{h  circuit 


No.  84. 
Mccepiions  to  Master^s  Report  on  Exceptions  to  Answer. 

[me  08  in  No.  5.] 

Exceptions  taken  by  the  said  complainant  to  the  report  of  P.  G.  E.,  one  of  the  Mas- 
ters of  this  Court,  to  whom  it  was  referred  to  report  as  to  the  exceptions  filed  to 
the  answer  of  the  said  defendant  C.  D. 
Ist  For  that  the  said  Master  has  in  and  by  his  said  report  certified  that,  Ac  [set  out  the 
iDords  of  ike  rqjort]    Whereas  the  said  master  ought  to  have  certified  that  the  said  excep- 
tions to  the  answer  of  said  defendant  C.  D.  were  well  taken,  and  that  the  said  answer  of  the 
said  defendant  C.  D.  was  imperfect,  insufficient  and  evasive  in  the  particulars  excepted  to. 
2d.  For  that  the  said  Master  bath  certified,  Ac 
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Id  all  which  porticalara,  the  report  of  the  said  Maater  is,  as  the  said  oompbdnaat 
is  advised,  erroneous,  and  the  said  complainant  appeals  iherefinom  to  the  judg- 
ment of  this  Honorable  Court. 

E.  J.,  SoL  and  of  Counsel  for  compX 


No.  86. 


Order  for  farther  Answer ,  after  Report  of  Master. 

At,  Ac  [off  th  No,  9.] 

The  answer  of  the  defendant  C.  I),  having  been  reported  insufficient  in  the  matters  of  the 
second  and  fourth  exceptions  taken  thereto,  by  P.  Qt,  E.,  the  Master  to  whom  the  ezceptioDs 
of  the  complainant  to  such  answer  were  referred ;  and  the  report  of  the  said  Master  having 
become  absolute  against  the  said  defendant;  on  motion  of  J.  F.,  solicitor  for  complainant^ 
ordered  that  the  said  C.  D.  put  in  a  fUrther  onswer  to  the  matters  of  the  said  second  and 
fourth  exceptions,  within  twenty  days  after  notice  of  this  order,  and  pay  the  costs  of  such 
exoeptionsy  or  that  an  attachment  issue  against  \pr  that  the  bill  he  taken  09  confessed  by]  him. 


No.  86. 
Further  Answer  after  JExcepiions  and  A^nendments, 

This  defendant,  saving  and  reserving  to  himself  the  same  benefit  of  exception  to  the  said 
original  and  amended  bill,  as  by  his  former  answer  to  the  said  original  bill  is  saved  and  re- 
served, for  answer  thereto,  or  unto  so  much,  &c  answers  and  says,  Ac 

And  this  defendant  in  further  answer  to  such  original  bill,  as  to  the  matters  of  the  second 
exception  taken  by  the  complainant  to  his  former  answer,  saith,  kc 

And  this  defendant,  for  further  answer  to  the  amendments  made  to  such  original  bill,  saith, 
fta 


No.  87. 

Order  to  refer  second  or  third  Answer  on  tfie  old  JExcepiions. 

A.%  kc.[as  in  No.  9.] 
[TtUeofccBUse.'] 

Exceptions  having  been  heretofore  taken  to  the  answer  of  the  defendant  C.  D^  and  such 
answer  having  been  reported  insufficient  in  the  matters  of  the  second  and  fourth  excepUona, 
the  said  defendant  has  put  in  a  second  [or  third]  answer  to  the  bill  in  this  oauae ;  which 
answer  the  complainant  alleges  to  be  insufficient  in  the  matters  of  the  said  second  and  fourth 
exceptions :  on  motion  of  Mr.  J.  D.,  solicitor  for  the  complainant,  ordered  that  it  be  refivred 
to  P.  Q.  E.,  the  Master  to  whom  such  exceptions  were  originally  refemid,  to  look  into  the 
bill  of  complaint,  the  answers  of  the  said  defendant^  and  the  said  second  and  fourth  excep- 
tions, and  to  report  whether  such  second  [or  third]  answer  is  insufficient  in  the  matters  of 
the  said  exceptions,  or  not 


No.  88. 
Exceptions  to  Answer  for  Scandal  and  Impertinence. 

[TVfltf  of  cause,] 

Exceptions  taken  by  the  complainant  to  the  answer  of  the  defendant  Cw 
D.  to  the  bill  of  complaint  in  this  causey  for  wcandal  and  impertineDoa. 

Fint  exoij)Mm,— For  that  the  said  answer  is  scandalous  iW>m  and  induding  the  wwd 
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"  they,"  in  the  third  line  of  the  second  folio^  down  to  and  including  the  word 

"  appear/'  in  the  eleventh  line  of  the  third  folio  thereof 

Second  exception. — ^For  that  the  said  answer  is  impertinent  from  and  indnding,  Ac  [aa 
above] 

In  all  which  particulars  this  exceptant  excepts  to  the  said  answer  put  in 
hy  the  defendant  0.  D.  to  the  said  hill  of  complaint  as  scandalous  or  im- 
pertinent, and  he  humhly  insists  that  the  same  ought  to  be  expunged  from 
the  said  answer. 

J.  K.|  SoL  and  of  Counsel  for  Complainant 


No.  89. 

Order  to  expunge  Scandal  and  Impertinence  from  Ansrcer,  on  Report  of 

Mdater. 

At,  &c  \as  in  No.  9.] 
[TiOe  of  cause,] 

The  answer  of  the  defendant  C.  D.  having  been  reported  by  P.  Gr.  E.,  the  Master  to 
whom  the  exertions  for  scandal  and  impertinence  were  referred,  to  be  scandalous  in  the 
matter  of  the  first  and  second  exceptions,  and  impertinent  in  the  matter  of  the  fourth,  on 
reading  mid  filing  due  proof  that  said  report  has  become  absolute  against  the  said  defendant; 
on  motion  of  J.  £.,  solicitor  for  the  complainant,  ordered  that  the  register  of  this  court  do 
expunge  from  the  said  answer  such  scandalous  and  impertinent  matter,  according  to  said 
report  And  it  is  Aurther  ordered  that  the  said  C.  D.  pay  to  the  complainant  or  his  solicitor 
the  costs  of  the  said  exceptions  and  the  proceedings  thereon,  within  twenty  days  after  ser- 
vice of  a  copy  of  this  order  and  of  the  taxed  bill  of  costs^  on  hhn  or  his  solicitor,  or  that  an 
attachment  issue  against  him. 


No.  40. 
Order  to  expwngt  Scandal  and  Impertinence  on  submission  to  JBxceptions, 

Ai,  Ac  [aa  in  No.  9.] 

[TiOe,]  The  answer  of  the  defendant  C.  D.  having  been  excepted  to  for  scandal  and  im- 
pertinence, and  the  said  defendant  having  submitted  to  such  exceptions  in  the  matters  of 
the  first,  second,  and  fourth  exceptions,  as  appears  by  a  notice  of  such  submission  signed  by 
hiB  solicitor  and  served  upon  the  complainant's  solicitor ;  on  reading  and  filing  such  notice 
of  submission,  and  on  motion  [condude  as  in  No.  39,  toith  the  exemption  of  saying — according 
to  said  notice  of  svibmis^ion — instead  of^-ocoordxng  to  said  rqtorL] 


No.  41. 

Affidavii  to  procure  Dismissal  of  SiU^  far  want  of  prosecution. 

[  Commence  as  in  No.  5.]  E.  F.,  one  of  the  defendants  in  this  causey  being  duly  sworn, 
deposeth  and  saitb,  that  the  biU  in  this  cause  was  filed  on  or  about  the  day  of  last ; 
that  the  answer  of  this  deponent  was  put  in  on  the  day  of  last,  and  that  the  cause 
is  in  readiness  for  hearing  on  bill  and  answer  as  to  this  deponent ;  but  that  the  cause  is  not 
in  readmeas  for  hearing  as  to  CD,  and  G.  H.,  the  other  defendants  therem ;  their  answers 
not  having  yet  been  filed ;  and  that  the  complainant  has  taken  no  steps  to  compel  the 
said  defendants  to  answer,  or  to  expedite  the  proceedings  against  them. 
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No.  42. 
Notice  of  Motion  to  Dismiss  Bill  for  want  of  prosectUiorL 

[As  in  No,  S6  to  Oie  euteriak^  (*)  thenl  the  bill  of  complaint  in  this  canse  be  dismiflsed 
with  costs,  for  want  of  prosecution.  And  for  such  other,  &c.  [As  in  No.  86]  which  motion 
will  be  founded  upon  the  affidavits  with  copies  whereof  you  are  herewith  senred. 


No.  43. 

Order  to  Dismiss  Bill  for  toant  of  prosecutiGn. 

At,  &C.  [Of  til  No.  9.] 
[Tide  of  cause.] 

On  reading  and  filing  affidavits,  &a  [and  due  proof  of  service  of  notice  of  Ihis  moiicn]  and  on 

motion  of  W.  N.,  solicitor  for  the  defendant  C.  D.,  and  on  hearing  Mr.  J.  E.,  solicitor  ibr  the 

complainant,  in  opposition  thereto,  it  is  ordered  (*)  that  the  bill  of  complaint  in  this  cause 

be  dismissed,  with  costs,  for  want  of  prosecution. 


No.  44. 
Affidavit  to  put   Oomplainant  to  his  election. 

[  Commence  as  in  No.  6.]  C.  D.,  the  defendant  in  this  cause,  being  dul  j  sworn,  depoetHih 
and  saith,  that  the  oomplainant  is  prosecuting  this  deponent  both  at  law  and  in  this  Court, 
in  the  above  entitled  cause,  for  the  same  matter  and  cause  of  action ;  whereby  this  de- 
ponent is  doubly  vexed.  And  this  deponent  fhrther  saith,  that  he  caused  his  answer  in 
this  suit  to  be  filed  and  served  on  the        day  of       last 


No.  45. 
Notice  of  Motion  for  order  that   Oomplainant  elect 

[As  in  No.  86  to  the  asterisk  {*) — then]  the  complainant  in  this  cause  may  elect  wheth«' 
he  will  proceed  in  this  Court,  in  the  above  entitled  suit,  (*)  or  in  the  suit  commenced 
against  the  defendant  in  the  Supreme  Court ;  and  that  if  he  shall  elect  to  proceed  in  this 
Court,  then  that  his  proceedings  in  the  said  suit  in  the  Supreme  Court  may  be  stayed  by 
injunction ;  but  that  hi  default  of  such  election,  within  the  time  limited  by  the  Courts  or  if 
the  complainant  shall  elect  to  proceed  at  hiw,  then  that  the  bill  in  this  cause  stand  dis- 
missed with  coet8.(f)  And  for  such  other,  Ac.  [as  in  No.  86]  whidx  motion  will  be  founded 
on  the  affidavits  copies  whereof  are  hereto  annexed,  and  on  the  pleadings  in  the  causes 
above  mentioned  respectively. 


No.  46. 
Oj^der  that  Oomplainant  decL 

At,  Ac.  [as  in  No.  9.] 
i;^*  in  No.  43  to  the  asteriski^y^ihen]  that  the  complainant  in  this  cause  do  within  eight 
days  from  the  date  of  this  order,  elect  whether  he  wDl  proceed  in  the  present  suit  in  this 
Court  [conclude  as  in  No.  45,  from  (he  (*  )to  the  (f ). 
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No.  47. 
Oeneral  Heplication, 

Ik  Ohakcebt.  The  replication  of  A.  B.,  complainant, 

Before  the  Chancellor.  to  the  answer  of  C.   D.  defendant 

[or,  before  the  Vice- Chan- 

oeBor  of  the  hth  drcuU.'] 

This  repliant  saving  and  reserving  to  himself  now  and  at  all  times  hereafter,  and  all  manner 
of  benefit  and  advantage  of  exception  which  may  be  had  or  taken  to  the  manifold  insuffi- 
ciencies of  the  said  answer  [and  furiker  answer]  for  replication  thereunto  says  that  he  will 
aver,  maintain,  and  prove,  his  bill  of  complaint  to  be  true,  certain,  and  sufficient,  in  the  law, 
to  be  answered  unto ;  and  that  the  said  answer  of  the  said  defendant  is  unoertun,  imtrue, 
and  insufficient,  to  be  replied  imto  by  this  repliant  without  this,  that  any  other  matter  or 
thing  whatsoever,  in  the  said  answer  contained,  material  or  effectual  in  the  law  to  be  replied 
imto,  and  not  herein  and  hereby  well  and  sufficiently  replied  unto,  confessed  and  avoided, 
traversed  or  denied,  is  true  all  which  matters  and  things  this  repliant  is  and  will  be  ready 
to  aver,  maintun,  and  prove,  as  this  Honorable  Court  shall  direct,  and  humbly  prays  as  in 

and  by  his  said  bill  he  has  already  prayed. 

J.  E.,  SoL  for  Comp't 


No.  48. 

Bill  of  Discovery, 

In  Ghaitobry. 
Before  the  Chancellor, 
[or,  before  the  Vke  GhanceUor 

offhe Circuit,] 

The  addreae.]    To  the  Chancellor  of  the  State  of  New  York. 

The  vntrodwction.']  Complaining,  showeth  unto  your  honor  your  orator  A.  B.,  of  &c. 
That  your  orator  now  is  and  for  several  years  past  has  been  seised  in  fee  ofj  or  otherwise 
well  entitled  to  all  those  three  pieces  or  parcels  of  land  situate,  lying  and  being   [describing 

them^]  and  which  were,  in  the  year ,  purchased  by  your  orator  from  C.  D.,  then  of,  Ac. , 

but  since  deceased,  who  by  certain  indentures  of  lease  and  release,  bearing  date  the 

respectively,  and  made  between  the  said  C.  D.  of  the  one  part,  and  ypur  orator  of  the  other 
part,  for  the  considerations  therein  mentioned,  duly  conveyed  the  same  to  your  orator,  his 
heirs  and  assigns,  forever ;  as  by  the  said  indenture,  reference  being  thereunto  had,  will  ap- 
pear; and  under  and  by  virtue  of  such  conveyance  your  orator  entered  into  and  upon  the 
said  premises,  of  which  he  has  ever  since  been,  and  now  is,  in  the  actual  possession,  and 
your  orator  hoped  to  have  continued  in  the  uninterrupted  enjoyment  thereof.  But  now  so 
it  is,  may  it  please  your  honor,  E.  D.,  of,  Ac.  the  defendant  hereinafter  named,  combining 
and  confederating  [chaarge  of  confederacy^]  upon  the  decease  of  the  said  C.  B.,  obtained  pos- 
session o^  and  now  has,  in  his  custody  or  power,  all  the  title  deeds,  evidences,  and  writings 
of  tlie  said  C.  D.,  which  not  only  relate  so  the  said  premises  so  purchased  by  your  orator, 
as  aforesaid,  but  also  to  other  estates  formerly  belonging  to  the  said  C.  D.  and  which  upon 
his  death  descended  to  and  became  vested  in  the  said  E.  D.,  as  his  heir  at  law.  And  the 
said  E.  D.  pretends  that  he  is  also  entitled  to  the  said  premises  so  purchased  by  your  orator 
as  aforesaid,  and  that  the  said  0.  D.  had  no  power  to  dispose  thereof;  and  he  has  lately 
brought  an  action  of  ejectment  in  the  Supreme  Court  of  this  state  against  your  orator,  in  or- 
der to  enforce  such  daim;  whereas  your  orator  charges  that  the  said  E.  D.  has  no  right  or 
title  whatever  to  the  said  premises  so  purchased  by  your  orator  firom  the  said  C.  D.  as  afore- 
said, but  that  the  said  0.  D.  had  good  right  to  sell  and  dispose  thereof  and  that  his  convey- 
ance of  the  said  premises  to  your  orator  was,  and  is  valid  and  effectual ;  and  so  it  would 
appear  if  the  said  K  B.  would  discover  and  set  forth  the  said  title  deeds,  evidences  and 
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writings  relatiye  thereto,  so  possessed  by  Lim  as  aforesaid.  And  your  orator  charges  that 
there  is,  or  are,  some  outstanding  term  or  terms  of  years,  prior  to  your  orator's  said  convey- 
ance, which  will  defeat  your  orator's  title  to  the  said  premises  at  law,  but  the  said  K.  D. 
refuses  to  discover  the  particulars  thereof  and  to  set  forth  the  said  title  deeds,  evidences;,  and 
writings  relative  to  the  said  premises  so  purchased  by  your  orator  as  aforesaid,  and  threat- 
ens and  intends  to  proceed  in  the  said  action,  without  making  such  discovery  as  aforesaid, 
unless  he  shall  be  restrained  therefrom  by  the  order  and  injunction  of  this  Honorable  Court, 
as  your  orator  charges  be  ought  to  be,  until  he  shall  have  so  done. 

In  tender  consideration  whereof,  and  for  as  much  as  your  orator  is  remediless  in  the  pre- 
mises at  and  by  the  strict  rules  of  the  common  law  and  cannot  have  a  complete  discovery 
of  the  said  title  deeds,  evidences,  and  writings,  and  of  the  several  matters  aforesaid,  without 
the  aid  of  a  Court  of  Equity,  where  matters  of  tliis  sort  are  properly  cognizable. 

To  the  end  therefore,  that  the  said  E.  D.  and  his  confederates  [interrogatories].  And  that 
the  said  £.  D.  may  make  a  f\ill  and  true  disclosure  and  discovery  of  the  several  matters 
aforesaid,  to  the  end  that  your  orator  may  be  the  better  enabled  to  defend  the  said  eject- 
ment ;  and  that  in  the  meantime,  and  until  the  said  E.  D.  shall  have  made  such  discovery 
as  aforesaid,  he  may  be  restrained,  by  the  order  and  ii^unction  of  this  Honorable  Court  from 
further  proceedings  in  the  said  ejectment,  and  all  ftirther  and  other  proceedings  at  law 
whatsoever,  against  your  orator,  toucliing  the  several  matters  aforesaid,  or  any  of  thera. 

May  it  please  your  honor  [pjayerfor  injunction.']  And  may  it  please  your  honor  to  grant 
unto  your  orator  the  people's  writ  of  subpoena  issuing  out  of  and  under  the  seal  of  this 
Honorable  Court  to  be  directed  to  the  said  E.  D.  commanding  him  by  a  certain  day  and  under 
a  certain  penalty  therein,  to  be  inserted,  to  be  and  appear  before  our  Chancellor,  in  our 
Court  of  Chancery,  then  and  there  to  answer  the  premises. 

And  jour  orator,  &c. 


No.  49. 
Hill  of  Interpleader, 

[Commence  as  in  No.  48.]  Complaining,  showeth  unto  your  honor  3-our  orator  A.  B.  of, 
&c  That  some  time  in  the  month  of  June,  1840,  your  orator  having  occasion  to  borrow 
the  sum  of  $700,  applied  to  R.  P.  of  &c.  to  lend  and  advance  him  the  same,  and  the  said  B. 
P.  lent  and  advanced  the  same  to  your  orator,  and  your  orator  gave  a  promissory  note  for 
the  said  sum  of  $700  to  the  said  R.  P.  bearing  date  the day  of  June,  1840,  and  pay- 
able six  months  after  date. 

And  your  orator  further  showeth  unto  your  honor,  that  soon  after  your  orator  had  bor- 
rowed the  said  sum  of  $700  of  the  said  R.  P.,  and  had  given  him  the  said  note  for  the 
same,  it  was  by  some  means  discovered,  and  the  said  R.  P.  confessed  and  acknowledged, 
as  the  truth  really  was,  that  he  had  found  the  said  $700  which  he  so  lent  to  your  orator, 
hid  under  the  floor,  or  in  some  other  part  of  an  old  farm-house,  at  which  the  said  R.  P.  bad 
been  at  work,  and  which  house  had  been  for  many  years  held  and  occupied  by  J.  W.  de- 
ceased and  M.  his  wife  also  deceased,  as  tenants  to  W.  B. 

And  your  orator  further  showeth,  that  the  said  W.  B.,  as  owner  of  the  said  house,  in 
which  the  said  sum  of  money  was  found,  claimed  to  be  entitled  thereto,  and  insisted  that 
the  said  R.  P.  should  give  up  the  said  note  of  hand  which  he  had  so  received  from  your 
orator  for  the  said  sum  of  $700  lent  to  him,  and  that  your  orator  should  give  him  the  said 
W.  B.,  a  fresh  security  for  the  same ;  and  the  said  R.  P.,  conceiving  that  he  was  not  justly 
entitled  to  the  said  sum  of  money,  agreed  to  give  up  the  said  note  of  hand  to  your  orator, 
and  that  your  orator  should  give  a  bond  for  the  same  to  the  said  W.  B.,  and  accordingly  the 

said  R.  P.  did,  on  or  about  the day  of ^  deliver  up  the  said  note  of  hand  to  your 

orator  to  be  cancelled,  and  the  same  was  cancelled  accordingly. 

And  your  orator  further  showeth,  that  on  the  said day  of your  orator  entered 
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into  and  execatod  a  bond  to  the  said  W.  B.  in  the  penal  sum  of  $1400,  conditioned  fbr  the 
payment  of  $700  and  lawful  interest  for  the  same  at  the  time  therein  mentioned.  And  the 
said  R.  P.  was  and  Is  one  of  the  subscribing  witnesses  to  the  said  bond,  as  by  the  said  bond 
when  produced,  reference  being  therennto  had,  will  more  folly  appear. 

And  your  orator  fiirther  showeth,  that  H.  W.  and  J.  W.,  who  are  the  administrators  of 
M.  W.,  their  late  mother,  deceased,  and  executors  of  their  late  fkther  J.  W.,  deceased,  daim 
to  be  entitled  to  the  said  sum  of  $700,  and  have  given  notice  of  their  said  claim  to  your 
orator;  and  in  support  of  such  claim  they  allege  that  the  said  farm-house  in  which  the  said 
$700  was  found,  was  several  years  ago  occupied  by  their  father,  the  said  J.  W.,  and  the 
said  M.  his  wife ;  and  during  such  time  the  said  J.  W..  his  wife,  or  one  of  them,  kept  or 
concealed  the  said  money,  in  the  said  house,  and  therefore  they  insist  that  the  said  $700  is 
their  property,  and  that  your  orator  ought  to  pay  the  same  to  them,  and  they  threaten  to 
bring  an  action  against  your  orator  if  he  pays  the  same  to  any  other  person.  And  the  said 
R.  P.  now  alleges  that  he  never  agreed  to  give  his  right  in  the  said  sum  of  $700  and  in- 
terest, to  the  said  W.  B.,  but  he  alleges  that  he  was  imposed  on,  in  some  manner,  by  the 
said  W.  B.  in  the  said  transactions,  and  therefore  the  said  R.  P.  claims  to  be  still  entitled  to 
the  said  sum  of  $700,  and  insists  that  your  orator  is  still  liable  to  pay  the  same  to  him,  and 
threatens  to  bring  an  action  against  your  orator  for  the  recovery  thereof 

And  your  orator  further  showeth  unto  your  honor,  that  on  or  about  the day  of 

last)  the  said  W.  B.,  although  he  has  no  other  right  to  said  money  than  as  landlord  of  said 
bouse  where  it  was  found,  brought  an  action  against  your  orator,  in  the  Supreme  Court  of 
this  State,  upon  the  said  bond,  which  suit  is  not  yet  at  issue,  and  he  threatens  to  proceed  to 
judgment  therein,  and  to  sue  out  execution  against  your  orator  for  the  said  sum  of  $700  and 
interest.  And  the  said  H.  W.  and  J.  AV.,  and  R.  P.  likewise  severally  threaten  and  intend 
to  bring  actions  against  your  orator  for  the  recovery  of  the  said  sum  of  $700  and  interest, 
having  given  notice  to  your  orator  of  their  claims  to  the  said  money,  ani  iaslst  that  he  should 
not  pay  the  same  but  to  each  of  the  said  claimants. 

And  your  orator  further  showeth,  that  when  he  borrowed  the  said  money  from  the  said 
R.  P.,  as  aforesaid,  he  was  an  entire  stranger  to  the  circumstances  of  the  same  having  been 
found  by  him  as  aforesaid ;  and  your  orator  by  reason  of  the  aforesaid  several  claims  to  the 
said  sum  of  money,  does  not  know  to  which  of  the  said  parties  he  can  safely  pay  the  same; 
but  he  is  ready  and  hereby  offers  to  pay  the  same  into  this  Honorable  Court,  in  order  that 
the  said  several  parties  may  interplead  and  settle  their  claims  thereto  among  themselves, 
and  he  well  hoped  they  would  have  done  so.  But  now  so  it  is,  may  it  please  your  honor, 
that  the  said  R.  P.,  TV.  B..  H.  W.,  and  J.  W.,  combining  and  confederating,  &c.,  the  said 
defendants  insisting  upon  your  orator's  paying  the  said  $700  and  interest,  to  each  of  them, 
and  each  of  them  threatens  to  bring  an  action  against  him,  to  compel  him  to  do  so.  All 
which  actings,  kc  And  your  orator,  under  the  circumstances  aforesaid,  is  in  danger  of  be- 
ing greatly  harassed  on  account  of  the  said  sum  of  $700  and  interest,  and  cannot  safely  pay 
the  same  without  the  aid  of  this  Honorable  Court 

And  your  orator  further  showeth,  that  this  his  bill  is  not  filed  in  collusion  with,  or  at  the 
instance  of,  either  of  tlio  said  defendants,  but  merely  of  his  own  accord  for  relief  in  this 
Honorable  Court,  upon  the  case  above  stated  and  set  forth. 

To  the  end  therefore,  tiiat  the  said  defendants  may  upon  their  several  and  respective  cor- 
poral oaths  [interrogatories] ;  and  tliat  the  said  defendants  may  severally  set  forth  to  which 
of  them  tho  said  sum  of  $700  and  interest,  doth  of  right  belong  and  is  payable,  and  how  in 
particular  they  make  out  tlieir  dalm  thereto ;  and  that  tho  said  defendants  may  interplead, 
and  settle  and  adjust  their  said  demands  between  themselves:  your  orator  being  willmg  and 
desirous,  and  agreeing,  that  tho  said  sum  of  $700  and  mterest,  may  be  paid  to  such  of  them 
to  whom  the  same  shall,  in  the  judgment  of  this  Honorable  Court,  appear  of  right  to  belong; 
and  that  your  orator  may  be  at  liberty  to  bring  and  pay  the  said  sum  of  $700  and  interest 
hito  this  Honorable  Court,  which  your  orator  doth  hereby  offer  to  do,  for  tho  benefit  of  such 
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of  the  aaid  defendants  who  shall  aip^peu  to  be  entitled  thereto,  and  subject  to  the  ibither 
order  of  this  Honorable  Court ;  and  that  the  said  defendant  W.  B^  may  be  restrained  hj  the 
injunction  of  this  Honorable  Court,  from  proceeding  against  your  orator  in  his  said  action 
at  law  upon  the  said  bond,  and  from  instituting  or  proceeding  in  any  new  or  other  action  at 
law  upon  such  bond,  and  may  deliver  the  same  to  your  orator  to  be  cancelled ;  aad  that  all 
the  said  defendants  may  be  restrained  from  commencing  any  action  or  actions  against  your 
orator,  for  the  recoyery  of  the  said  $?00  and  interest,  or  touching  any  of  the  matter  or  things 
afiaresaid.    And  that  your  orator  Jj>rayerfor  ganerai  reli^,] 

ICay  it  please  your  honor  to  grant  unto  your  orator  the  people's  writ  of  ii^unctian,  issuing 
out  oC  and  under  the  seal  of  this  court,  directed  to  the  said  B.  P.,  W.  B.,  H.  W^  and  J.  W„ 
their  counseUors,  attorneys,  solicitors,  and  agents,  commanding  the  sud  W.  B.,  his  attor- 
neys, solicitors,  counsellors,  and  agents,  to  desist  and  refrain  from  proceeding  further  against 
your  orator  in  bis  said  action  at  law  upon  the  said  bond,  and  from  instituting  or  proceeding 
in  any  new  or  other  action  at  law  upon  such  bond :  and  commanding  the  said  B.  P.,  H.  W., 
and  J.  W.  to  desist  and  refrain  from  commencing  any  action  or  actions  against  your  orator 
for  the  recovery  of  the  said  $'700  and  interest,  or  touching  any  of  the  matters  or  things 
afbresaid. 

And  may  it  please  your  honor,  [prayer  for  proceas  of  subpoma,] 


No.  50. 
Order  for  Injunction  on  Bill  of  Interpleader. 

At  a  Court  of  Chancery  held  for  the  State  of  New 
York,  at        ,  on  the        day  of       ,  1843. 

Present—Beuben  H.  Walworth,  Chancellor,  [or  John  P.  Cushman^   Vice- Chancelbr  of  Hu 

3rd  Circuit] 
[TiUe  of  cauBe,] 

On  filing  bill  of  interpleader  in  this  cause  duly  verified,  and  an  affidavit  [or  oMUaimnff 
an  averment^]  of  non-oondusion,  together  with  the  certificate  of  P.  Gr.,  Injunction  Master  of 
the  4th  circuity  allowing  an  injunction  pursuant  to  the  prayer  of  said  bill,  on  the  terms  spe- 
cified in  such  certificate,  on  motion  of  J.  E.,  solicitor  for  the  complainant,  ordered  that  an* 
injunction  issue  pursuant  to  the  prayer  of  said  bUl,  upon  the  complainant  paying  into  the 
hands  of  the  register  of  this  courts  the  sum  of  $500  mentioned  in  the  said  bill 


No.  51. 
Preliminary  Injunction. 

The  people  of  the  state  of  New  York  to  C.  D.  and  to  his  counsellors,  attorneys, 
[X.  S.]  solicitors  and  agents,  and  each  and  every  of  them,  greeting :  Whereas,  it  has  been 
represented  to  us  in  our  Court  of  Chanceiy,  on  the  part  of  A.  B.  complainant,  that 
he  has  lately  exhibited  his  bill  of  complamt,  in  our  said  Court  of  Chancery,  before  our  Chan- 
cellor [or  Vice-  ChanceUor  of  the circuit]  against  you  the  said  C.  D.,  to  be  relieved  touch- 
ing the  matters  therein  complained  of;  in  which  bill  it  is  stated,  among  other  things,  that 
you  are  combhung  and  confederating  with  others,  to  iiy'ure  the  said  complainant,  touch- 
ing the  matters  set  forth  in  the  said  bill,  and  that  your  actmgs  and  doings  in  the  premises 
are  contrary  to  equity  and  good  conscience.  We,  therefore,  in  consideration  thereof;  and  of 
the  particular  matters  m  the  said  bill  set  forth,  do  strictly  command  you  the  said  C.  D.  and 
the  persons  before  mentioned,  and  each  and  every  of  you,  under  the  penalty  of  ten  thousand 
dollars,  to  be  levied  upon  your  lands,  goods  and  chattels,  to  our  use,  that  you  do  absolutely 
desist  and  refrain  from  [insert  the  maUer  prohibited  to  be  done]  (*)  until  you  the  said  C.  D. 
shall  have  put  in  your  answer  in  this  cause  [or  unta  ihe  Master  to  whom  this  oanue  stands  re> 
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fvT^  dAoS  ham  made  hie  rqtori—or  uniU  t^  hearing  ofihie  cause  byowecud  Cowrt  of  Chan- 
cery'] and  our  said  Court  shall  have  made  further  order  thereupon. 

"Witness,  Reuben  H.  Walworth,  Chancellor  of  our  said  State,  at ^  the  day  of 

-— — ,  one  thousand  eight  hundred  and  forty-three. 
J.  B.,  Solicitor.     ,  J.  M.  D.,  Register,  [or  Okrk] 

Endorsed  ''  By  the  Court" 

J.  K.  B.,  Register. 


No.  52. 
Order  Jbr  Temporary  Injunction. 

At,  &C.  [as  in  No.  9.] 
[Tide  of  cause.] 

On  reading  and  filing  the  bill  of  complaint  in  this  cause,  affidavits,  &c.,  and  on  motion  of 

J.  E.,  solicitor  for  complainant,  ordered  that  the  defendant  show  cause  at  the  next  special 

term  of  this  Court  to  be  held  at j  on  the  — ^  day  of next,  why  a  general  injunction 

should  not  issue  against  him  as  prayed  for  by  the  said  bill  of  complaint,  and  that  in  the 

meantime  a  temporary  injunction  be  issued  in  this  cause,  according  to  the  prayer  of  the  said 

bill. 


No.  58. 
Order  for  a  Oenercd  Injunction. 

At,  Ac.  [as  in  No.  9.] 
[Title  of  cause.] 

On  reading  and  filing  the  bill  of  complaint  in  this  cause,  affidavits,  and  the  certificate  of 
P.  G-.  £.,  the  Injunction  Master  of  the  fourth  circuit,  stating  that  he  was  of  opinion  that  an 
injunction  should  be  issued  pursuant  to  the  prayer  of  the  said  bill  [on  the  camplainarWs  fUing 

a  bond  with  two  sufficient  sureties^  in  the  penal  sim^  of  $ ^  and  the  said  complainaiU  having 

filed  the  lond  required  by  such  certificate]  and  on  motion  of  J.  E.,  solicitor  for  the  complainant 
ordered  that  an  injunction  issue  in  this  cause  pursuant  to  the  prayer  of  the  said  bill,  and  the 
8£iid  Master's  certificate.  [And  that  a  provision  be  inserted  in  such  iiyunction^  allowing  the  de- 
fendant to  proceed  to  judgment  at  law  in  the  suU  commenced  by  him  against  the  complainawtf  with- 
out pr^udice  to  the  eguitaibk  rights  of  such  complainomif  notwiffistanding  such  ir^Jiction.] 


No.  54. 
Oenercd  Injunction. 

[As  in  No.  bl  to  the  asterisk^  (*)  then  as  foUotos :]  until  the  further  order  of  the  court    [If 
the  defendant  is  permitted  to  proceed  to  judgment^  agreeably  to  the  ZZd  rule,  add.]    But  you  are 
at  liberty,  without  prejudice  to  the  equitable  rights  of  the  complainant,  to  proceed  to  judg- 
ment only  in  the  suit  at  law  which  you  have  commenced  against  the  said  A.  B.,  notwith- 
standing this  our  writ 

Witness  &o.  [cu  in  No.  61.] 

'       '       ' 

No.  55. 
Perpetual  Injunction, 

The  people,  ^  to  C.  D.  and  to  his  counsellors  &c.  greeting  :  Whereas  A.  B.  hath 

[L.  S.]   lately  exhibited  his  bill  of  complaint  in  our  Court  of  Chancery  before  the  Chancellor, 

against  you  the  said  C.  D.,  for  relief  (amongst  other  things)  touching  an  action  at  law 

lately  commenced  by  you  the  said  C.  D.  against  him  the  said  A.  B.  as  executor  of  one  E.  P., 
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for  the  matters  in  the  said  bill  mentioned :  And  whereas,  by  a  decree  made  npon  the  hear- 
ing of  the  said  cause,  on  the day  of last,  it  was  ordered  and  decreed  by  our  said 

Coort  of  Chancery,  among  other  things,  that  an  injunction  should  issue  under  the  seal  of  the 
said  court,  to  restrain  you  the  said  0.  D.  perpetually,  from  proceeding  any  further  against  the 
said  A.  B.  in  the  said  action  at  law,  touching  the  matters  in  the  said  bill  mentioned.     We 
do  therefore,  in  execution  of  the  said  decree,  hereby  firmly  enjoin  and  command  you  and 
every  of  you,  that  from  and  immediately  after  being  serred  with  this  our  writ,  or  notice 
thereof  you,  or  any  of  you,  do  not  prosecute  the  said  A.  B.  any  further  in  the  said  action  at 
law  touching  all  or  any  of  the  matters  in  the  said  bill  of  complaint  mentioned ;  but  that  you, 
and  every  of  you,  do  from  henceforth  entirely  cease  and  desist  from  any  further  prooeeding 
against  the  said  A.  B.  in  the  said  action  at  law,  from  entering  up  judgment,  or  suing  out  or 
levying  any  execution  thereupon;  and  this  you  shall  In  nowise  omit. 
Witness,  &a  [as  in  No.  61.] 


No.  56. 


Bond  on  alhmng  Injunction  to  stay  Proceedings  at  Law,  after  cause 

at  issue  and  hrfore  trial, 

Know  all  men  by  these  presents,  that  we  A.  B.,  G.  H.  and  L.  M.,  all  of  the  city  of  Albany, 

are  held  and  firmly  bound  unto  C.  D.  of  the  same  place,  in  the  sum  of dollars,  to  be 

pud  to  the  said  C.  D.,  his  executors,  administrators  or  assigns.  For  which  payment  well 
and  truly  to  be  made  we  bind  ourselves  jointly  and  severally,  and  our  respective  heirs,  exe^ 
cutors  and  administrators,  firmly  by  the^e  presents^  Sealed  with  our  seals  and  dated  the 
day  of ,  1843. 

Whereas  the  above-named  A.  B.  has  filed  his  bill  of  complaint  in  the  Court  of  Chancery 
against  the  above-named  C.  D.,  praying,  among  other  things,  for  an  injunction  to  restrain  the 
further  prosecution  of  (*)  a  suit  commenced  in  the  Supreme  Court  by  the  said  C.  B.  against 
the  said  A.  B.  (f )  and  now  pending  therein  and  at  issue,  but  not  yet  brought  to  trial ;  and 
whereas  P.  G.  E.,  Injunction  Master  of  the  fourth  circuit,  has  allowed  an  injunction  for  that 
purpose,  according  to  the  prayer  of  said  bill,  upon  the  said  A.  B.*a  giving  the  security  re- 
quired by  law  in  such  cases. 

Now,  therefore,  the  condition  of  the  above  obligation  is  such,  that  if  the  above  bounden 
A.  B.,  G.  H.  and  L.  M.,  their  executors  or  administrators,  or  any  of  them,  shall  and  do  well 
and  truly  pay  or  cause  to  be  paid  to  the  said  C.  D,,  his  executors,  administrators  or  assigns, 
(X)  all  moneys  which  may  be  recovered  by  the  said  C.  D.,  or  the  collection  of  whi(^  may  be 
stayed  by  such  injunction,  in  the  said  action  at  law,  for  debt  or  damages  and  for  costs 
therein ;  and  shall  also  pay  such  costs  as  may  be  awarded  to  the  said  0.  D.  by  the  Court  of 
Chancery,  on  the  bill  filed  by  the  said  A.  B.,  then  the  above  obligation  to  be  void;  otherwise 
to  be  and  remain  in  full  force  and  virtue. 

Sealed  and  delivered  A.  B.  (l.  &) 

in  presence  of  G.  H.  (u  6.) 

T.  T.  L.  K  (u  s.) 


No.  57. 

Bond  on  allowing  Injunction  to  Stay  Proceedings  at  Law  after  judgment. 

[As  in  last  form  to  the  (f),  Vien  continue^]  in  which  said  suit  a  judgment  was  recovered  by 

the  said  C.  D.,  against  the  said  A.  B.,  on  the day  of last,  for  the  sum  of 

$ ,  damages  and  costs.    And  whereas  P.  G.  E.,  [contiitw  as  in  last  form  to  ^e  (J), 

then]  on  demand  the  said  sum  of  $ ,  recovered  by  the  said  judgment,  and  all  such 
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damages  and  costs  aa  may  be  awarded  to  the  said  0.  B.  bj  the  Court  of  CbanceTy,  at  the 
final  hearing  of  the  said  cause  in  that  court,  then  the  above  obligation,  &c.,  [as  in  lastform*] 


No.  58. 

Bond  on  allomng  Injunction  to  Stay  Proceedings  after  verdict  in  gectment 

[As  in  No.  66  to  ihe  (*),  iken  eonHnue,']  an  action  of  ejectment  brought  in  the  Supreme  Court 
by  the  said  C.  D.  against  the  said  A.  B.,  in  which  action  a  verdict  has  been  obtained  by  the 
said  C.  D.  against  the  said  A.  B.,  for  the  recovery  of  the  lands  in  controversy  in  that  suit. 
And  whereas  P.  Gr.  £.,  [continue  as  in  No.  66  to  the  (^),  then  add,']  all  such  damages  and  costs 
as  shall  be  awarded  against  the  said  A.  B.,  by  the  Court  of  Chancery,  in  case  of  a  decision 
by  that  court  against  the  said  C.  D.,  then  the  above  obligatiou,  Ac.,  [conclude  as  in  No.  66.] 


No.  59. 
Affidavit  to  procure  Dissolution  of  Injunction  for  non-delivery  of  BUI. 

[Chmmence  as  in  No.  26.]  W.  H.,  solicitor  for  the  defendant,  being  duly  sworn,  deposeth 
and  saith,  that  an  injunction  has  been  issued  in  this  cause,  and  served  upon  the  said  defend- 
ant.   That  on  the day  of instant,  this  deponent  caused  his  appearance  to  be 

entered  for  the  said  defendant,  and  notice  thereof  to  be  served  on  the  complainant's  solicitor, 
who  roflides  within  twenty  [or  fifty]  miles  of  this  deponent.  Yet,  that  do  copy  of  the  bill 
filed  in  this  cause,  has  been  served  upon  this  deponent,  although  more  than  six  [or  ten]  days 
have  elapsed  since  the  service  of  said  notice  of  appearance. 

Sworn,  Ac  "W.  H. 


No.  60. 

Notice  of  Motion  to  Dissolve  Injunction. 

[As  in  No.  B6  to  ihe  (*),  then]  that  the  injunction  issued  in  this  cause  be  dissolved,  with 
costs;  and  for  such  further,  Ac.,  [as  in  No.  86.] 


No.  61. 
Injunction  on  a  Creditor'' s  Bill. 

The  people  of  the  state  of  Kew  York  to  C.  I),  and  to  your  oounsellors,  attorneys, 
[l.  8.]   solicitors,  trustees  and  agents,  and  to  each  and  every  of  them,  greeting:  Whereas, 

it  hath  been  represented  to  us  in  our  Court  ot  Chancery,  on  the  part  of  A.  B.,  com- 
plainant, that  he  has  lately  exhibited  his  bill  of  complaint  in  our  said  Court  of  Chancery, 
before  our  [vice]  chancellor  [of  the  hih  ctrcw^]  against  yon  the  said  C.  B.,  to  be  relieved 
touching  the  matters  therein  complained  of.  In  which  said  bill  it  is  stated,  among  other 
things,  that  you  are  combining  and  confederating  with  others  to  injure  the  said  complainant 
touching  the  matters  set  forth  in  the  said  bill,  and  that  your  actings  and  doings  in  the  pre- 
mises are  contrary  to  equity  and  good  conscience.  We,  therefore,  in  consideration  thereof, 
And  of  the  particular  matters  in  the  said  bill  set  forth,  do  strictly  command  you  the  said  C. 
D.  and  the  persons  before  mentioned,  and  each  and  every  of  you,  under  the  penalty  of  ten 
thousand  dollars,  to  b^  levied  on  your  lands,  goods  and  chattels,  to  our  use,  that  you  do  ab- 
solutely desist  and  refrain  from  selling,  assigning,  transferring,  delivering,  negotiating,  dis- 
charging, receiving,  collecting,  eneumbering,  or  in  any  manner  disposing  o^  or  intermeddling 
with,  any  debts  or  demands  due  to  you,  or  any  bills,  bonds,  notes,  drafts,  checks,  book-ac. 
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counts,  moilgtigefl,  judgments)  or  other  debts  due  to  you,  the  said  G.  D.,  whether  in 
possession  or  held  by  some  other  person  in  trust  for  you,  or  to  your  use  or  benefit.  And 
also  from  assigning,  transferring,  or  in  any  manner  incumbering,  or  disposing  o^  or  inter- 
meddling with,  any  money  in  coin,  bank  bills,  drafts  or  checks  belonging  to  you,  the  said  C. 
D.  whether  in  your  possession,  or  held  by  any  other  person  for  you,  or  for  your  uae  and 
benefit ;  or  any  stock  or  interest  in  any  private  or  incorporated  company,  or  any  property, 
real  or  personal,  things  in  action  or  chattels  real  held  by  you,  or  any  other  person  for  you, 
the  said  C.  D.,  or  in  which  you  have  any  interest  whatever,  except  where  such  trust  has 
been  created  by,  or  the  iVmd  so  held  in  trust  has  proceeded  from  some  other  person.  And 
you  are  hereby  prohibited  from  making  any  assignment  of  his  proper^,  orconfesaiDg  a  judg- 
ment to  give  any  other  creditor  a  preference  over  said  complainant^  until  the  further  order 
of  our  Court  of  Chancery  in  the  premises. 

Witness,  Reuben  H.  Walworth,  Chancellor  of  our  said  state,  at  the  dty  of  Albany,  the 
tenth  day  of  January,  in  the  year  of  our  Lord  one  thousand  ^ght  hundred  and  Ibrty-four. 

J.  E.,  SoUdtor.  J.  M.  D.,  Register,  [or  derk,} 


FORMS 

UNDER  THE  NEW  YORK  CODE  OF  PROCEDURK 


No.  62. 

Undertaking  on  granting  Injunction, 

[TiSe  of  cause,'] 

The  above-named  plaintifT  having  applied  to  the  Hon.  John  W.  Edmonds,  a  justice  of  this 
court,  [or  to  the  Hon.  Lyman  Tremain,  county  judge  of  Greene  county,]  for  an  injunction 
restraining  the  defendant  from  cutting,  destroying  or  disposing  of  any  wood  or  timber  grow- 
ing or  standing  upon  the  premises  described  in  the  complaint  in  this  action,  as  therein  par- 
ticularly mentioned,  we,  E.  F.,  of;  &c,  grocer,  and  G.  H.,  of,  Ac.,  merchant,  undertake  that 
the  plaintiff  shall  pay  to  the  defendant  so  enjoined  such  damages  not  exceeding  the  sum  of 
[five  hundred  dollars]  as  he  may  sustain  by  reason  of  such  injunction,  if  the  court  shall 

finally  dedde  that  the  said  plaintiff  is  not  entitied  thereto. 
Dated,  Aa  B-  F- 

G.H. 


No.  63. 
Affidavit  of  Ju&t^icaticn. 

[Ci<7  and]  county  of  New  York.— E.  F.  of  the  dty  of  New  York,  and  G.  H.  of  the  same 
place,  being  each  duly  sworn,  doth  eadi  for  himself  depose  and  say,  that  he  is  a  resident 
and  [freeholder  or  householder]  withm  this  state,  and  is  worth  the  sum  of  five  hundred  dol- 
lars over  and  above  all  his  debts  and  responsibilities  which  he  owes  or  has  incurred. 

Sworn,  Ac. 

No.  64.- 
Proof  or  Acknowledgment  annexed. 
City  and  county  of  New  York.--On  this  first  day  of  August,  1849,  personally  appeared 
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before  me  E.  F.  and  G.  H^  to  me  well  known  to  be  the  indmdiials  described  in  and  who 

executed  the  foregoing  undertaking,  and  severally  acknowledged  that  they  executed  the 

same. 

R.  P.,  Commissioner  of  Deeds. 


No.  65. 

Injunction  by  Order.    ' 

It  appearing  satisfactorOj  to  me  by  the  affidavit  of  A.  B.,  the  plaintiff,  [or  of  G.  H., 
agent  for  the  plaintiff]  that  sufficient  grounds  therefor  exist :  I  do  hereby  order  that  the 
defendant  [naming  him  or  them,  if  any  particular  one  or  more]  do  refrain  from  cutting,  de- 
stroying, or  in  any  way  disposing  of  any  wood  or  timber  now  standing  or  growing  upon  that 
certain  farm  of  land  lying  and  being  in  the  town  of  White  Plains,  and  county  of  Westchester, 
[deoribe  premises]  [or  from  committing  any  destruction  of  waste  upon  said  premises,]  [or 
from  the  building  and  erection  oi  any  house,  store  or  other  building  against  the  premises  of 
the  plaintifr*  or  in  any  manner  obstructing  the  windows  and  light  of  the  said  plaintiff,]  until 
the  further  order  of  this  court,  and  in  case  of  disobedience  to  this  order,  you  will  be  liable  to 
the  punishment  thereof  prescribed  by  law. 

Dated,  ito, 

J.  K.  Justice,  or 

L.  K.,  County  Judge. 


No.  66. 

Undertaking  for  Injunction  against  a  Cbrporation. 

[TUU  of  (he  cause.] 

Whereas,  A.  B.  has  applied  for  an  injunction  to  suspend  the  general  and  ordinary  business 
of  the  defendant,  which  is  a  corporation.  Now,  therefore,  we,  I.  N.,  of,  &a,  mercliant,  and 
L.  P.,  of,  &C.,  farmer,  undertake  that  the  plaintiff  shall  pay  all  damages,  not  exceeding  the 
sum  of  [one  thousand  doUars]  which  such  corporation  shall  sustain,  by  reason  of  the  injunc- 
tion, if  the  court  shall  finally  decide  that  the  plaintiff  was  not  entitled  to  such  injunction. 

Dated,  &JQ. 

LN. 

L.P. 


No.  67. 
Affidavit  of  Sureties  annexed, 

[Tm$  cf  cavMl] 

Wayne  county.— I.  N.,  of!  Ac,  and  L.  P.,  o^  &o.,  being  each  duly  sworn,  doth  each  fbr  him* 

self  depose  and  say,  that  he  is  a  householder  (or  f^eholder  of  the  state  of  New  York,  and 

is  worth  the  sum  of  [one  thousand  dollars]  over  and  above  all  debts  and  responsibilities  he 

owes  or  has  incurred. 

Sworn  ftc. 

I.  N. 

L.  P. 


No.  68. 


Approval  of  Judge  endorsed. 
I  approve  of  the  within  undertakmg,  as  to  its  form  and  manner  of  execution,  and  do  cer- 

148 
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tify  that  each  of  the  persons  named  therein  as  sureties,  is  worth  the  sum  of  [one  thousand 

dollars,]  over  and  above  all  debts  and  responsibilities  he  owes  or  has  incurred. 

Dated,  &c. 

J.  B.,  Justice  Sap.  CL 
[Add  proof  of  acknowledgment  as  in  No.  34.] 


No.  69.      . 
Notice  of  Motion  to  Dissolve  Injunction, 

[TUU  of  cause,] 

To  E.  F.,  PltflTs  Att'y. 
Sir: 

Take  notice,  that  I  shall  move  this  court,  at  a  special  term  thereof,  to  be  beld  at  the 

City  Hall,  in  the  city  of  Albany,  on  the  last  Tuesday  of  October  next,  at  the  opening  of  the 

court,  for  an  order  dissolving  [or  modif|^ing]  tlie  injunction  granted  and  served  in  this  action, 

or  for  such  other  relief  as  the  court  may  grant,  which  motion  will  be  founded  upon  the  com- 

plaint  and  answer  in  this  cause. 

Dated,  &c. 

Yours,  Ac. 

G.  H.,  Deft'B  Att'y. 


No.  70. 
Order  Extending  Injunction  to  Stay  Trial 

It  having  been  ordered  by  this  court  on  the  20th  day  of  April  1850,  that  an  injunction 
should  issue,  staying  the  defendant's  proceedings  at  law,  for,  and  touching  any  of  the  mat- 
ters there  in  question,  until,  Ac.  ,*  and  it  now  appearing  unto  this  court  by  the  aflSdavtt  of  the 
plaintiff,  that  if  the  defendant  sliall  answer  all  the  matters  in  the  plaintifl'*s  bill  contained,  the 
Bald  answer  will  contaiu  matter  very  material  to  the  plaintiff  upon  the  trial  of  tlie  action  at  law, 
and  that  the  plaintiff  cannot  safely  proceed  to  a  trial  of  the  said  action,  without  a  discovery 
of  the  matters  or  things  in  the  said  bill  mentioned,  and  which  discovery  the  plaintiff  expects 
the  said  answer  when  put  in  will  contain.  It  was  therefore  prayed,  &c  Whereupon,  and 
upon  hearing  the  said  affidavit  of  the  plaintiff  A.  B.  and  Mr.  0.  of  counsel  for  the  defendantSi 
it  is  ordered  that  the  injunction  issued  ui  this  court,  extend  to  stay  trial. 

Dated,  Aa 


No.  71. 

Order   Nisi  to  Dissolve  Injunction. 

The  plaintiff  having  obtained  an  injunction  to  stay  defendant's  proceedings  at  law  till  an- 
swer  and  other  order  to  the  contrary.  Upon  motion  of  defendant's  counsel,  alleging  that 
defendant  has  since  put  in  a  full  and  perfect  answer  to  the  plaintiff's  bill,  and  thereby  de- 
nied the  whole  equity  thereof)  and  praying  that  the  said  injunction  may  be  dissolved ;  it  is 
therefore  ordered  that  said  injunction  be  dissolved,  unless  the  plaintiff's  counsel  having  no- 
tice hereofi  do,  on  the  first  Monday  of  March  next  ensuing,  or  as  soon  thereafter  as  coonsel 
can  be  heard,  show  unto  this  court,  good  cause  to  the  contrary. 

Dated,  &a 


No.  72. 
Order  Enlarging  Time  to  show  cause  against  Dissolving  Injunction. 
It  having  been  ordered  by  this  court  on  tlie  15tb  day  of  February  1860,  that  the  injono- 
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tion  staying  defendant's  proceedings  at  law,  till  answer  and  other  order  to  the  contrary, 
should  be  dissolved,  unless,  Ac.  Now  upon  motion  of  Mr.  A.  of  plaintiff's  counsel  that 
platntifT  is  not  prepared  to  show  cause  against  the  said  order,  it  was  prayed  that  the  time 
for  plaintifTs  showing  cause  against  the  said  order  be  extended  to  tlie  first  Monday  of  April 
next  ensuing,  which  is  ordered  accordingly;  but  the  plaintiff  is  required  then  to  show  cause 
on  the  merits. 
Dated,  ^ 


No.  73. 

Order  Dissolving  Injunction^  made  Absolute, 

It  having  been  ordered  by  this  court  on  the  2d  day  of  April  1850,  that  the  iigunctiou 
ftc.,  should  be  dissolved,  unless  plaintLff's  counsel  having  notico  thereof,  did  show  cause  to 
the  contrary.  Upon  motion  of  defendant's  counsel,  alleging  that  due  notice  had  been  given 
of  the  said  order  to  the  plaintiff's  counsel,  as  by  affidavit  appeared,  and  that  no  cause  had 
been  shown  to  the  contrary  thereof  as  by  the  clerk^s  certificate  also  appeared,  it  was  there- 
fore prayed  that  the  said  order  may  be  made  absolute,  which  is  ordered  accordingly. 

Bated,  iui. 


No.  74. 

Order  Dissolving  Injunction  on  the  Merits. 

It  having  been  ordered  by  this  court  on  the  8th  day  of  June,  1860,  that  the  injunctioa 
staying  defendant's  proceedings  at  law,  till  answer  and  other  order  to  the  contrary,  should  be 
dissolved,  unless,  Jba  Now  upon  motion  of  Mr.  A.  of  plaintiff's  counsel,  and  upon  hearing 
Mr.  B.  of  counsel  for  defendant,  it  is  hereby  ordered  that  said  injunction  be  dissolved. 

Dated,  Aa 


No.  75. 
Petitix>nfor  Order  to  restrain  Waste, 

To  [the  chancellor,  or  any  circuit  judge,  or  supreme  court  commissioner,  or  first  judge  of 
the  county  courts  of  the  county  of  :]  The  petition  of  A.  B.  respectfully  sboweth, 

that  on  the  day  of,  Ac,  your  petitioner  became  the  purchaser  under  an  execution 

issued  against  the  goods  and  chattels  and  real  estate  of  0.  D.  upon  a  judgment  obtained 
against  him  in  the  court  [state  thu  court,]  in  favor  of  E.  F.  and  your  petitioner  received 
firom  the  sheriff  of  (who  made  such  saJo  upon  the  said  execution,)  the  usual  certi- 

ficate, [it  may,  perhaps,  be  well  to  add  these  words,  "and  a  copy  of  which  certificate  is 
hereto  annexed.]  That  the  said  C.  D.  is  still  in  the  possession  of  the  said  premises  so  sold, 
(the  time  for  redeeming  the  same  not  having  yet  expired,)  and  hath  since  the  time  of  such 
sale  to  your  petitioner  committed  waste  thereon,  [or,  "hath  threatened,"  or,  "made  pre* 
parations  to  commit  waste  thereon,"]  that  is  to  say,  [here  state  if  waste  has  been  committed, 
what  the  particular  acts  of  waste  are.]  Wherefore  your  petitioner  applies  to  your  honor  for 
an  order  restraining  the  said  0.  D.  from  the  commission  of  any  (further)  waste  upon  the  said 
premises.    Dated,  ftc.  A.  B. 

Atty, 

[Subjoui  an  affidavit  of  the  truth  of  the  petition.] 
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No.  76. 
Order  restraining  Waste, 

By  [the  ohanoellor,  judge  or  other  ofBcer  to  whom  the  petition  is  addresBed.]  Whoeas, 
A.  B.  hftth  applied  to  me  by  petitioD,  setting  forth  that  [here  state  the  6k^  set  forth  in  the 
petition,]  and  I  being  satisfied  by  due  proof  that  such  waste  has  been  actually  oommitted  by 
the  said  0.  D.  [or  that  the  same  has  been  threatened,  or  tliat  preparations  for  oommitting  it 
have  been  made  by  the  said  C.  D.]  in  the  manner  set  forth  in  the  said  petition,  I  do  there* 
fore  hereby  order  and  direct,  that  the  said  C.  D.  be  restrained  and  prohibited  from  the  com- 
mission of  any  waste  on  the  premises  herem  described.  Given  under  my  hand  and  seal,  at, 
Ac.  on  ftc 

[Signature  and  seal  of  the  officer.] 


No.  76,  a 

Complaint  of  (he  violation  of  such  Order. 

To  [as  before  ]  I  hereby  complain  to  your  honor  that  C.  D,  named  in  the  annexed  origi- 
nal order  of  your  honor,  and  a  copy  of  which  has  been  duly  served  on  him,  as  will  appear 
from  the  affidavit  annexed,  hath  committed  waste  in  violation  of  such  order,  and  since  the 
service  thereof  on  the  said  0.  D.  to  wit,  the  said  C.  D.  hath  [here  state  the  acta  complained 
of!]  Wherefore  your  petitioner  prays  your  honor  to  issue  a  warrant  to  be  directed  to  the 
sheriff  of  commanding  him  to  oommit  the  said  0.  D.  to  close  confinement  for  such  term 

of  Ume  not  more  than  a  year,  as  your  honor  shall  deem  expedient    Dated,  &c.        A.  B. 

AUy, 

[Subjoin  affidavits  of  the  truth  of  this  application.] 


No.  77. 
Notice  to  show  Cause. 

By  [the  officer,  Ac  as  before.]  Ordered,  that  0.  D.  appear  before  me,  at,  tc  on,  kc  to 
show  cause  why  the  prayer  of  A.  B.  contained  in  his  application  to  me,  a  copy  whereof  is 
hereto  annexed,  should  not  be  granted.    Dated,  Ac.  [Signature.] 

[Affidavit  must  be  made  of  the  service  of  this  notice.] 


No.  78. 
Warrant. 


By  [the  officer,  &a  as  befbre.]  Whereas  heretofore,  to-wit,  on,  fta  at,  Ac.  A.  B.  presented 
a  petition  to  me,  settmg  forth  that  [recite  the  original  petition ;]  and  whereupon  I  made  an 
order,  in  which,  after  reciting  the  fiicts  aforesaid  in  the  said  petition  set  forth,  and  being 
satisfied  by  due  proof  that  such  waste  [then  recite  the  rest  of  the  order ;]  and  which  order 
was  duly  served  on  tlie  said  C.  D. :  And  whereas  since  the  service  of  the  said  order  the  said 
A.  B.  hath  complained  to  me  that  [state  the  complaint,]  and  which  said  complaint  was 
verified  before  me  by  due  proolj  that  is  to  say,  by  [here  state  the  names  of  the  witnesses, 
and  the  testhnony  they  gave :]  and  thereupon  I  issued  a  notice,  and  which  was  duly  served 
on  the  said  C.  D.  directing  him  to  appear  before  me,  [state  the  notice  and  time  and  place, 
Ac  to  show  cause :]  And  whereas  on  the  day  and  at  the  place  aforesaid  in  the  said  notice 
mentioned,  no  cause  [or  no  "sufficient  cause,"]  was  shown  before  me,  why  the  said  C.  D. 
should  not  be  committed  as  prayed  for  by  the  said  A.  B.  as  aforesaid,  and  having  satisfactoiy 
proof  that  the  said  C.  D.  did  violate  my  order  as  aforesaid,  that  is  to  say,  [here  state  the 
&ot8  showing  such  violation,  [I  did  deem  it  expedient,  and  did  adjudge.that  tlie  said  C.  D. 
should  be  committed  to  dose  confinement  for  the  space  of  [here  insert  the  days^  weeks  or 
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months  of  oonflnement :]  Now  therefore,  by  virtue  of  the  statute  in  that  case  made,  I  do, 
in  the  name  of  the  people  of  the  state  of  New-Tork,  command  and  strictly  enjoin  the  sheriff 
of  to  commit  the  said  G.  D.  to  close  confinement  in  the  jail  of  the  said  county,  there 

to  remain  without  bail  or  mainprize,  and  ivithout  allowing  him  the  liberties  of  the  said  jail, 
for  and  during  the  space  of  [insert  the  time.]   Given  under  my  hand  and  seal,  at,  &c.  on,  to 

[Signature  and  seal  of  the  officer.] 


No.  79. 
Bond. 


Slnow  all  men  by  these  presents,  that  we,  [in  the  usual  form :  penalty,  as  the  officer  may 

require ;  obligors,  the  offending  party  and  sureties ;  obligee,  the  complaining  party.]    The 

condition  of  this  obligation  is  such,  that  if  the  said  0.  D.  shall  not  commit  any  waste  of  or 

upon  [here  describe  the  land,  &c.]  then,  &a  otherwise,  &c. 

Sealed  and  delivered  )  [Signatures  and  seals  of  obligors.] 

in  presence  o^       \ 

[Subscribing  witnesses.] 

(Endorsed)  Approved, 

[Signature  of  the  officer,  &a] 


No.  80. 

Order  to  deliver  Possession  of  Mortgaged  Premises  sold  by  a  Master  in 

pursuance  of  a  Decree. 

"  It  is  ordered  that  the  said  E.  T.  one  of  the  defendants,  in  this  cause,  on  being  served 
with  a  certified  copy  of  this  order,  forthwith  deliver  up  to  the  said  J.  B.  the  mortgaged 
premises  mentioned  and  described  in  the  pleadmgs  and  decree  in  this  cause,  and  in  the 
deed  executed  by  the  master  to  the  said  J.  B.,  in  pursuance  of  the  said  decree ;  and  upon 
such  service,  accompanied  with  a  demand  of  the  said  possession,  and  a  refusal  thereof,  the 
said  J.  B.  may  apply  for  an  injunction  according  to  the  oourse  of  the  Court  in  such  cases." 


No.  81. 
Writ  of  Execution  of  a  Decree  for  Possession, 

The  people  of  the  State  of  New  Tork,  Ac. — To  0.  D.  [and  to  aU  and  every  otker  person  or 
persons  whom  (he  tenor  of  these  presents  doth  concern: — ]  Whereas  by  a  final  decree  and 
judgment  made  in  our  Court  of  Chancery,  between  A.  B.  complainant,  and  C.  D.  defendant^ 
and  bearing  date  the  day  of  last  past,  it  was  among  other  things,  ordered,  adjudged, 
and  decreed, — "  That  the  said  C.  D.  the  defendant  being  in  possession  of  the  lands  and 
premises  in  question  in  this  cause,  or  any  person  who  has  come  in  under  him  pendente  lite^ 
should  deliver  possession  of  the  same,  and  of  all  deeds  and  writings  in  your  custody  or 
power  relating  thereto,  to  the  complainants  in  this  cause. 

Now  we  command  you  the  said  C.  D..  and  all  and  every  the  persons  above  mentioned, 
that  immediately  after  the  receipt  of  this  writ,  you  do  deliver  possession  of  the  premises  in 
•question  in  this  cause  to  the  said  A.  B.  according  to  the  tenor  and  efiect  of  the  said  decree ; 
and  hereof  you  are  not  to  fail  at  your  peril. 

Witness,  Ac 


No.  82. 

Affidavit,  Service  and  Refusal. 
[TiOe  of  caiust,'] 
State  of  New  Tork^ ».— W.  M:  of|  Ac  maketh  oath  and  saith,  that  upon  the       day  of 
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ABATEMENT,  158— Vide  Proceedinob  at  Law. 
ABRIDGMENT, 

Copyright  in,  327. 
ACCEPTOR.— Vido  SuRETiEa 
ACCIDENT, 

General  doctrine  as  to,  15. 
ACCOUNT, 

General  doctrine  of,  51. 

Of  mines  and  timber,  265. 

Injunction  where  no  account 
ACT  OF  GOD, 

Waste  from,  187. 
ACTING, 

Not  a  publication  under  the  statute  of  Anne,  320. 

Injunctions  to  restrain,  ib. 
ACTION  OF  WASTE,  197. 
ADDITIONS, 

Copyright  in,  326. 
ADMINISTRATION  OP  ASSETS, 

Injunction  ofler  decree  for,  54. 
ADMINISTRATOR, 

Restrained  from  collecting  assets,  323. 
ADMIRALTY,  COURTS  OF, 

Injunctions  to  stay  proceedings  in,  171. 
AFFIDAVITS, 

To  extend  injunction  to  stay  trial,  108. 

When  read  in  contradiction  to  answer,  136. 

When  not,  136. 

When  read  by  deliandant.  385. 

Of  Title, 

In  copyright,  334. 
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AFFIDAVITS— «m«ntt«i 
Interpleader,  401. 
Patents,  380. 
Waste,  ib. 
ALIIANACS, 

Not  prerogative  copies,  317.  ^ 

ALTERATION  OP  PROPBRTT, 

Waste  by,  186. 
AMENDMENT  OP  BILL, 

After  exceptions  allowed,  133. 

Motion  for  leave  for,  149. 
ANSWER, 

Injunction  for  want  o^  85. 
ANCIENT  LIGHTa— Vide  Numanob. 
APPEAL, 

Orders  to  stay  prooeedings  pending,  374. 
APPEARANCE, 

Injunction  for  want  o^  83. 

In  special  injunctions,  379. 
ARABLE—Vide  Wabtb. 
ASSIGNEES, 

Restrained  flrom  making  dividend,  351. 

Vide  Bankrupt. 
ASSIGNMENT, 

Of  breaches.— Vide  Pbookedino6  at  Law. 

Copyright,  320,  234. 
ASSIZES, 

Trial  not  stayed  just  before,  113. 
ATTACHMENT. — Vide  Pboobeding6  at  Law— PoesESSiov. 
ATTORNEY  AT  LAW, 

Service  upon,  78. 
ATTORNEY  AND  CLIENT, 

General  doctrine  respecting,  32. 
ATTORNEY-GENERAL, 

Whether  information  by,  necessaiy  in  cases  of  private  nuisance,  267. 
AWARD, 

No  mjunction  when  under  the  statute  of  William,  68. 
BAIL, 

Prooeedings  against,  99. 
BANK  OF  ENGLAND.— Vide  Tbaksfer  of  Stock— Spioial  iNJUKcrnoNSL 
BANKER, 

Bill  of  interpleader  by,  395. 
BANKRUPT, 

Whether  injunction  dissolved  before  his  answer,  160. 

Whether  he  would  be  restrained  after  sale  of  trade  ih>m  setting  up  again,  396. 

Ixgunction  against  where  vezatiously  disputing  his  commission,  416. 
BANKRUPTCY, 

Whether  an  abatement,  160. 
BARON  AND  FEME.- Vide  Husbakd— Spboial  iNJUNOTiONa 
BARRBTRY, 

Iigmiotion  in  case  of^  416. 
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BIBLE, 

Whether  prerogative  copy,  SIT. 
BILL  OP  EXCHANGE, 

NegotiatioD  of  restrained, 

Vide  Procbedinos  at  Law — Special  iNJUNcnoNft 

OF  LADINGr. — Vide  Captain — ^Interpleadee. 

OF  PEACE. — Vide  Pebpetual  Injunotions. 

BISHOP, 

Cannot  open  mines,  241. 

Injunctions  by  and  against^  242. 
Vide  Waste. 
BOND, 

Joint  by  mistake,  15,  16. 
BOOKS.—Vide  Copyright. 
BOUNDARIES, 

Bills  for  settling,  10. 
BREACH, 

Of  covenant — ^Vide  Coybnast. 

Of  injunction,  96. 
BREWHOUSE.— Vide  Nuisance. 
BROCAGE, 

Marriage  and  plaoe,  38. 
BURNING  BRICKS.— Vide  Nuisance. 
CALENDARS, 

Cop3rright  in,  317. 
CANAL, 

Where  persons  restrained  from  digging,  371. 

Reparation  if  not  directed  on  motion,  lb. 
CAPTAIN, 

,    Vide  Interpleader. 

CARRIER, 

Action  by  restrained,  417. 
CASE  FOR  COURT  OF  LAW.— Vide  Patents. 
CASTS, 

Copyright  in,  315. 
CAUSE  AGAINST  DISSOLVING, 

Impertinence,  124. 

Scandal,  127. 

Exceptions,  ib. 

Merits,  134. 
CERTIFICATE  OF  REGISTRY  OF  SHIPS» 

Injunction  to  restrain  indorsement  on,  342. 
CHAMPERTY,  38. 

CHANDLER'S  SHOP.— Tide  Nuisance. 
CHATTELS,  Specific,  367. 
CHILD.— Vide  Fathers-Special  Injunctions. 
CLERK  IN  COURT, 

Service  upon,  78. 
COAL  MINES.— Vide  Mine&— Waste. 
COLLUSION, 

Waste  by,  226. 
COMMISSION  TO  EXAMINE  WITNESSES^  112. 
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COMMISSIONERS  OF  SEWERS.— Vide  Nuisanok. 
COMMITMENT. 

For  breach  of  injunction,  102. 
COMMON  INJUNCTION, 

Effect  ot;  95. 
COMPOSITION  DEED.— Vide  Ceeditoes. 
COMPOUNDING  FELONY,  37. 
CONCEALMENT.— Vide  Patents 

CONTINGENT  REMAINDERS.— Vide  Trustees  to  prbserve— Waste. 
CONTINUING  INJUNCTION,  140. 
COPARCENERS, 

Injunction  between,  211. 
COPYHOLD. — Vide  Fine — ^Lohd  of  Manor — Possession — Waste, 
COPYRIGHT,  308. 

Origin  of  equitable  jurisdiction,  ib. 
Statutes,  ib. 

As  to  books,  309. 
8  Anno,  ib, 
41  G.  3,  310. 
64  G.  3,  ib. 

Author  whose  works  had  been  published  more  than  twenty-eight  years 
'  not  entitled  to  the  benefit  of  it^  ib. 
12  G.  2,  ib. 
15  G.  3,  ib. 
Prints,  310. 
8  G.  2,  ib. 
1  G.  3,  311. 
17  G.  3,  ib. 

Whether  date  and  name  of  engraver  to  be  inserted,  312. 
Necessary  for  the  penalties  by  the  8  G.  2,  ib. 
Whether  for  action  at  law  or  bill  in  equity  doubtful,  ib. 
Lord  Hardwicke  and  Lord  Ellenborough  of  opinion  not  necessary,  314 
^  Lord  Kenyon  and  Lord  Alvanly  contra^  ib. 

Assignee  of  print  may  maintain  action  under  17  G.  3,  315. 
Not  necessary  in  such  action  to  produce  the  plate  itself,  ib. 
Not  piracy  to  make  a  flresh  engraving  from  the  original  picture,  ib. 
Sculptures  and  Models,  315 
3^  G.  3,  ib. 
54  G.  3,  ib. 
Patterns,  316. 
27  G.  3,  ib. 
34  G.  3,  ib. 

Omission  of  averment  that  the  day  was  printed,  aided  by  verdict,  ib. 
Prerogative  Copyright, 

Decision  that  no  common  law  right,  316. 
What  books  are  prerogative  copies,  ib. 
Whether  Bible  is,  317. 
Almanacs  not,  ib. 
Trials  before  the  Lords,  318. 
Sessions'  Paper  at  the  Old  Bailey,  319. 
Construction  of  the  Statute  op  Anne,  ib. 
Entry  at  Stationers'  HaU  not  necessary,  ib. 
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COPYRIGHT— con«n«ed 

For  action  at  law,  319. 
For  bill  in  equity,  ib. 
Acting  not  a  Publication,  ib. 

iDJunctions  to  restrain  acting,  320. 

ASSIGNVENT  MUST  BE  IN  "WRITING,  ib. 

Evidence  of  acquiescence  for  six  years  no  proof  6f  legal  transfer,  ib. 
Not  precluded  from  bringing  an  action  by  having  given  a  receipt,  ib. 
Plaintiff  nonsuited  where  it  appeared  that  he  had  declared  that  he  had  assigned,  ib. 
Musical  Composition  within  the  Statute,  321. 
Composition  on  a  single  sheet,  ib. 

Though  occupying  one  page  of  work  with  different  title,  ib. 
Unpublished  MSS.,  322. 

First  precedents  of  injunctions  to  restrain  the  publication  o^  ib. 
Lord  Clarendon's  History,  322. 
Play  taken  down  in  short  hand,  ib. 

Manuscripts  \el\  by  clergyman  for  use  of  his  own  parishioners,  ib. 
Of  matters  before  the  privy  council,  323. 
Private  Lbttehs,  ib. 

Publication  restrained,  ib. 
Where  bearing  the  character  of  a  literary  composition,  324. 
Pope's  Letters,  ib. 
Lord  Chesterfield's  Letters,  ib. 
Not  to  all  letters,  ib. 

Injunction  refused  where  publication  necessary  to  clear  defendant's  charac- 
ter, 325. 
Granted  where  the  publication  would  be  a  breach  of  trust,  ib. 
Question  whether  publication  would  be  restrained  where  it  would  be  injurious 
to  the  feelings  of  Individuals,  326. 
Translation,  ib. 

Copyright  in,  ib. 
Specification  of  Patent,  ib. 

No  Copyright  in,  ib. 
Additions  to  a  Work,  ib. 
Copyright  in,  326. 

Injunction  granted  to  restrain  publication  of  notes  to  an  old  work,  ib. 
Abridgment,  327. 

Copyright  in  bona  fide  abridgement,  ib. 
Injunctions  granted  against  colored  ones,  ib. 
Quotation,  327. 

Allowed  where  fair  and  bonafide^  ib. 

Not  where  so  much  is  extracted  as  to  make  the  work  a  substitute  for  the  origl* 

nal  one,  ib. 
Whether  the  intention  to  pirate  is  necessary  to  support  an  action,  ib. 
•    Extracts  from  the  statutes  when  permitted,  328. 
RoAD-BooKS,  Calendars,  Ac.,  ib. 

Copyright  in  the  particular  work,  not  in  the  general  subject,  ib. 
Injunctions  where  granted,  328. 
Libel,  ib. 

No  copyright  in,  329. 

No  libellous  or  obscene  prints,  ib. 

Injunction  or  account  will  not  be  decreed  in,  ib. 
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OOPTBIGHT— aw«n«eA 

Question  whether  an  injunction  will  be  granted  where  a  penon  wishes  to  stop 

the  publication  of  a  work  which  he  repents,  330. 
Publication  of  a  work  as  the  work  of  another  restrained,  lb. 
Practicb  m  Equitt,  330. 

Formerly  ii^unctions  not  granted  except  on  a  dear  legal  right,  ib. 
Modem  cases  where  the  court  has  refused  to  interpose,  331. 
Observations  of  the  judges  in  MiUer  y.  Taylor,  ib. 

Overruled  by  Lord  Eldon,  ib. 
Present  practice,  332. 

Injunction  granted  where  possession  under  color  of  title,  ib. 
Injunction  not  granted  before  a  trial  where  the  right  depends  upon  the  effect  of 

an  agreement,  333. 
Nor  where  plaintiff  has  permitted  others  to  sell  the  work,  ib. 
Affidavit  of  title  required,  334. 

Not  admitted  after  the  answer,  ib. 
Must  state  the  assignment  in  writing,  ib. 
Case  where  this  was  dispensed  with,  ib. 
On  affidavit  of  agents,  plaintiff  being  abroad,  335. 
Injunction  continued  or  dissolved  on  inspection  by  the  court|  ib. 

Where  reference  to  master,  ib. 
Cases  in  which  the  court  made  a  decree,  336. 
COSTS.--Vide  Iitterpleadbr. 

Costs  of  attachment,  116. 
COURTS  OF  LAW, 

Injunctions  noticed  by,  163. 
COVENANTS, 

Forfeiture  for  breach  of,  46,  47. 

Iigunction  to  restrain  breaches  of  between  landlord  and  tenant,  236, 
Between  other  persons,  363. 

Vide  Trade— Procebdings  at  Law — Special  Injunctions— Waste. 
CREDITORS, 

Case  before  Lord  EUesmere,  where,  in  obedience  to  a  protection,  restrained  from  pro- 
ceeding at  law,  because  they  would  not  come  in  under  a  composition  deed,  417. 
CRIMINAL  PROCEEDINGS, 

No  injunction  to  restrain,  66. 
CUSTOM  OF  THE  COUNTRY.— Vide  Covenanto— Waste. 
CUSTOM  OF  LONDON, 

Fraud  upon,  35. 
DEAN  AND  CHAPTER.— Vide  Boolesiabtical  PBESONa 
DEATH, 

Not  an  accident  agamst  which  relief;  16. 

Vide  Proceedings  at  Law. 
DECREE, 

Injunction  after,  58. 
DEDIMUS, 

Injunction  upon,  86. 
DELIVERY  OF  DECLARATION, 

Effect  of;  95. 
DEMURRER, 

Effect  of,  88. 
DESTRUCTION,  217. 
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DISCOVERT.— Vide  PBOOBBDmos  at  Law,  36. 
DISMISSAL  OF  BILL, 

•  For  want  of  prosecution,  65. 
DISSOLVING  INJUNCTION,  117,  140.— Vide  PB00BEa>iNa6  at  Law— Spboial  Ikjuho- 

TIOKS.  * 

DITCH, 

Not  directed  to  be  filed  upon  motion,  38*7. 

Vide  Nuisance — Special  Injunctions. 
DIVORCE. — Vide  Husband— Special  Injunctions. 
DORMANT  SURRENDEREE, 

Has  an  estate  sufficient  to  support  contingent  remaindera,  207. 

May  maintain  bill  to  stay  waste,  207. 
DOWBRj  TENANT  IN 

Punishable  for  waste  at  common  law,  180. 
DRUNKENNESS, 

Relief  against  adTantage  taken  o{  28. 

It^junction  refiised  to  restrain  action  for  words  alleged  to  be  spoken  when  drunk,  416. 
DUTCHT  COURT,  i 

Injunctions  to  restrain  proceedings  in,  180.  I 

DTE  HOUSE.— Vide  Nuisance. 
ECCLESIASTICAL  BENEFICE, 

Presentation  to,  restrained,  361. 
ECCLESLA.STICAL  COURTS,  | 

Injunctions  to  stay  proceedings  in,  171.  i 

To  stay  getting  in  assets  pending  litigation  in,  364. 

Vide  Proceedings  in  other  cousTa 
ECCLESL/ISTICAL  PERSONS, 

Restrained  firom  waste,  439. 

Application  of  estovers  by,  183. 
EJECTMENTS, 

Iz^unctions  to  restrain,  414. 

Practice  at  law  to  restrain  a  second  till  payment  of  the  costs  of  first,  ib. 
ELECTION, 

Injunction  after  plaintiff  has  elected  to  proceed  in  equity,  67. 
ENGRAVINGS, 

Copyright  in,  310. 
ENROLMENT.- Vide  Patents— Specification. 
EQUITABLE  WASTE,  260. 
ESTATE,  SALE  OF 

Injunctions  for  stay,  340. 
EXCEPTIONS, 

Shown  as  cause,  127, 128, 
EXCHEQUER, 

Peaoticb  oj. 

As  to  service  on  attorney  at  law,  80. 
Entering  appearance,  84. 

Time  for  answering,  87.  j 

Effect  of  common  injunction,  96.  i 

Permitting  plaintiff  at  law  to  proceed  notwithstanding  ixgunotion,  103. 
Commissions  to  examine  witneises^  112. 

Exceptions,  330.  | 

Amendment  after  exceptions  allowed,  133. 
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EXCHEQUERr-  CatUimed, 
Previous  order,  136. 

Abatement,  159. 

iDjunctions  to  stay  proceedings  in,  1*74. 
EXECUTOR, 

Injunction  to  restrain  getting  in  assets,  362. 
EXECUTORY  DEVISE, 

Injunction  granted  where,  209. 
EXPECTANT  HEIR,  24. 
EX  PARTE  INJUNCTIONS,  311, 
FA3aLY  ARRANGEMENTS,  24. 
FARMING, 

Fixtures  set  up  for,  188. 
FATHER, 

Restrained  from  management  of  children,  360. 
FERRY.— Vide  Nuisance. 
FINE, 

Injunction  against  issue  in  tail  to  restrain  reversal  of,  416 

Bill  to  settle  general  fine  by  copyholders,  414. 

Vide  ENG'S  PINE. 

FIRE, 

Accident  by,  15. 
FIXTURES, 

Removal  o^  188. 

Set  up  in  relation  of  trade,  ib. 

For  farming,  189. 
FORECLOSURE.— Vide  MortGaob. 
FORCIBLE  ENTRY, 

Injunction  to  restrain  praying  restitution  on  indictment  upon,  66. 
FOREIGN  COURTS, 

Injunction  to  stay  proceedings  in,  IT 6. 

Injunction  after  judgment  in,  412. 
FORFEITURE, 

Relief  against,  41 
FRAUD, 

General  doctrine  on,  21. 

On  acts  of  parliament,  Ac.  34. 
GAMING  TRANSACTIONS,  34. 
GARDENS, 

Wast©  in,  185 
GENERAL  RELIEF, 

Prayer  for,  T3. 

GLASS-HOUSE.— Vide  Nuisanob. 
GUARDIAN  AND  WARD, 

General  doctrine  respecting,  25. 

Injunction  to  restrain  intercourse  with  ward,  348. 
GUARDIAN  IN  CHIVALRY, 

Punishable  for  waste  at  common  law,  349. 
HARBORS.— Vide  Nuisance. 

HIGHWAY.— Vide  PuRPREsriTRK—NniSAWK. 
HOUSES, 

Wasto  in.  IST. 
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HOUSE  OP  LORDS, 

Copyright  in  trials  before,  318. 
ILLEGAL  INSURANCE,  66. 
IMPEACHMENT  OP  WASTE, 

Effect  of  the  words,  214. 
IMPERTINENCE, 

Reference  of  bill  for,  124. 
Of  answer,  ib. 
IMPROVED  MANUFACTURE, 

Patent  for,  297* 
INDICTMENT, 

No  injunctions  to  restrain  proceedings  upon,  66. 
INDUCTION, 

Restrained  by  injunction,  361. 
INFANT, 

Application  of  timber  on  estate  o^  245. 
In  venire  sa  men,  injunction  on  behalf  o^  210. 
INFORMATION  AT  LAW, 

No  jurisdiction  in  equity  to  grant  injunction  to  stay  proceeding  upon,  66. 
Vide  NmsANOB. 
INFORMATION  IN  EQUITY. 

Vide  Attobnet-Genural. 
INJUNCTION, 

See  the  following  heads:  CoFnaeHT-^-IlTTBRPLEADEB — ^NmsAMOE — ^PBOCEEDnros  at 
Law — PROCEEDIN66  Df  OTHEB  ConB!T»^FATEins — Pbbpbtual  Ikjuxotioks — ^Pos- 
SBssiOK—PuBPBBffruRB— Special  iNjrwcrrtoKs — SETTwa  up  Tebks— Waste. 
INNKEEPER, 

Action  against  restrained,  414. 
INTERPLEADER, 
Definition  o^  393. 
Incorrectness  of  Lord  C.  B.  Gilbert's  comparison  of;  with  the  doctrine  Of  intervention 

in  the  civil  law,  394. 
By  whom  brought,  ib. 
Principle  of  interpleading  bill,  ib. 

Case  of  The  Duke  of  BoUon  v.  WiOiams,  896i 
Angeil  v.  Sadden^  ib. 
Langaton  v.  BoylsUm,  ib. 

Where  injunction  reAised,  the  plaintiff  having  a  good  defence  at  law,  and 
'there  not  being  parties  to  interplead,  396. 
Whether  captain  may  file  a  bill  of  interpleader  where  one  pcffty  claims  under,  and  the 

other  paramount  to  the  bill  of  lading,  39*7. 
Tenaitt, 

Cannot  compel  his  landlord  and  a  stranger  to  interplead,  398. 
May  file  a  bill  where  the  rent  is  claimed  by  persons  in  privity  of  tenure  and  con- 
tract, 399. 
Mortgagor  and  mortgagee,  ib. 
Trustee  and  cestui  que  trust,  ib. 
Feme  covert  and  husband  where  tenant  has  notice  of  settlement  to  her  separate 

use,  ib. 
Landlord  and  trustees  of  annuities  subsequent  to  the  lease,  ib. 
Lessee  of  tithes  against  vicar  and  assignee  under  insolvent  act,  ib. 
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No  objection  to  interpleader  that  the  demand  of  one  of  the  defendants  is  legal,  the 

other  equitable,  399. 
Person  cannot  maintain  a  bill  who  states  himself  to  be  a  wrong-doer,  ib. 
Sheriff  improperly  levying  goods,  ib. 
Nor  if  plaintiff  has  granted  possession  of  the  goods,  ib. 
Benefit  of  interpleader  cannot  be  obtamed  on  motion  without  bill,  400. 
Affidavit, 

That  there  is  no  collusion,  401. 

Plaintiff  need  not  swear  that  bill  was  at  his  own  expense,  ib. 
Or  without  the  knowledge  of  either  of  the  defendants,  401. 
Court  will  not  determine  this  affidavit  to  be  false  on  counter  affidavit,  ib. 
Proceedings  where  collusion  suspected,  ib. 
Injunotion, 

How  obtained,  401. 

Question  whether  like  common  injunction,  or  obtained  on  affidavit  as  i. 

waste,  402. 
Cases  where  obtamed  on  affidavit,  ib. 

Where  obtained  though  one  of  the  defendants  had  pat  in  demurrer,  ib. 
Observations  of  Lord  Rosslyn  that  inteipleading  bill  was  on  the  footing  of  bil 
for  injunction  to  stay  waste,  ib. 
Whether  plaintiff  can  obtain  injunction  without  bringing  the  money  into  oonrt^  402 
Lord  Thurlow's  observation  that  tie  cannot,  403. 
Cases  where  it  had  been  obtained  without,  ib. 
Lord  Hardwioke's  observation  that  it  was  not  necessary,  404. 
Practice  in  exchequer,  ib. 

PROSBCUTION  OP  SUIT, 

Plaintiff  must  sue  out  subpoena  to  rejoin,  lb. 

Not  entitled  to  his  costs  unless  he  sets  down  the  cause  for  hearing,  404. 
Hbabing, 

Proceedings  at,  ib. 

Action,  issue  or  case,  ib. 

Decreed  and  pezpetual  injunction,  ib. 

Though  one  of  the  defendants  made  defi^ult  at  the  hearing,  404. 
Though  one  of  the  defendants  had  not  appeared,  ib. 
Though  one  of  the  defendants  out  of  the  jurisdiction,  ib. 
Costs, 

Plaintiff  has  a  lien  on  the  flmd,  406. 

If  no  fund  given  agamst  tlie  party  who  oocasioned  the  suit,  406.* 
Plaintiff  must  set  down  the  cause  for  hearing  to  entitle  himself  to.  ib. 
As  between  defendants,  ib. 

Form  of  order  in  this  case,  ib. 
Revivor,  407. 

After  cause  heard  and  trial  at  law,  no  revivor  if  plaintiff  dies,  ib. 
INTERTENTION, 

Doctrine  of  in  the  civil  hiw,  394. 
IRREPARABLE  MISCHIEP,  231.— Vide  Waste. 
JOINTRESS, 

Injunction  against,  203 
JOINT  TENANTS, 

Injunction  between,  210. 
JUDICIAL  WRIT,  426. 
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KING»S  PINE, 

Injunotion  for  non^paTment  ot,  414. 
LABEL, 

Ix\junction  to -restrain  tradeaman  using  another's,  369. 
LANDLORD  AND  TENANT.— Vide  Covbnakt— Iktbbplbadbb— Sbttino  up  ToBHa— 

Waste. 
LENGTH  OF  TIME.— Vide  Mmss— IiA0H9&>-NniBAj(0]E& 
LETTERS, 

Copyright  in,  324. 
LETTER  MISSIVE,  74. 
LIBEL, 

No  copyright  in,  329. 

No  injunction  to  restrain  publication  o^  372. 
LIGHTS.— Vide  Nuisance.      . 
LIMEKILN.— Vide  Nuisance. 
LIQUIDATED  DAMAGES,  41. 
LITERARY  PROPERTY.— Vide  Copyright. 
LORD  OP  MANOR, 

When  an  estate  sufficient  to  support  contingent  remainders,  206. 

In  what  case  might  maintain  bill  to  stay  waste,  236. 

Restrained  from  diggmg  or  cutting  timber,  231. 

Vide  Fine — ^Perpetual  Injunctions — Waste. 
LOST  BOND,  14. 
LUNATIC, 

Application  o(  timber  on  estate  o(  246. 

Tenants  o(  restrained  from  committing  waste  on  petition,  377. 
MANDAMUS, 

No  injunction  to  restrain  proceedings  on,  66. 
MANUSCRIPTS, 

Copyright  in,  322. 

MANUFACTURE,  I 

Construction  of  the  word  in  patents,  285.  I 

MAPS,  i 

Copyright  in,  308. 
MARITAL  RIGHT, 

Fraud  upon,  33.  \ 

MARK,  I 

No  injunction  to  restrain  tradesman's  using  another's,  369.  | 

MARKET.— Vide  Nuisance.  i 

MARRIAGE,  | 

Fraud  on,  33.  | 

Brocage,  40. 
MARSHALLING  SECURITIES,  62. 
MASTER'S  REPORT,  | 

Effect  o^  129.  I 

MAYOR'S  COURT,  I 

Injunctions  to  stay  proceedings  in,  171. 
MERITS, 

Showing  cause  on,  133. 
METHOD, 

Construction  of  the  word  in  patents,  285 


1262  INPBX  OF  PRINCIPAL  MA.TTBB8 

MINES, 

Waste  in,  244. 

Grant  of  when  presumed,  126. 
Vide  Phebooatiyb — Wastb. 
MISTAKE, 

In  fact  and  in  law,  18. 
In  pleading.  19. 
MODEL, 

Not  neoessary  in  specification,  303. 
Copyright  in,  316. 
MODUS, 

Injunction  to  Spiritual  Court  in  cases  o^  171. 
MONOPOLIES.— Vide  Patents. 
MORTGAGEE, 

Permitted  to  sue  both  at  law  and  in  equity,  69. 
Not  restrained  from  suing  on  bond  after  foreclosure,  60. 
Restrained  from  waste,  204. 
In  what  cases  receiver  appointed  against,  368. 
MORTGAGOR^ 

General  doctrine  as  to,  206. 

Restrained  fh>m  committing  waste,  lb.  , 

May  cut  underwood,  ib. 
MOTION, 

Act  not  directed  to  be  done  upon,  276. 
Setting  up  terms  not  restrained  upon,  406. 
Vide  the  heads  referred  to,  title  Injuvotion, 
MUSICAL  COMPOSITION, 

Copyright  in,  321. 
MUSTARD, 

Injunction  to  restrain  sowing,  239. 
NON-PAYMENT  OP  RENT, 

Forfeiture  for,  relieved  against,  43. 
NOTES.— Vide  Copyeioht. 
NUISANCE, 

Jurisdiction  in  equity,  268. 
Public,  282. 

Injunction  granted  on  petition,  ib. 

Noxious  trade,  263. 

Only  granted  to  restrain  such  as  are  so  at  law,  ib. 

Not  to  restrain  building  a  house  for  the  small-pox,  ib. 

— — ^-^  burning  bricks,  264. 

Nuisances  at  law,  ib. 

Noxious  trades,  ib. 
Length  of  time  will  not  legalize  a  nuisance,  ib. 
To  Highways, 

By  powder  mills,  266. 
By  ditches,  ib. 
Boughs  or  trees,  ib. 
Stage  coaches,  ib. 
To  RiVEBS,  ib. 
To  Habbors,  ib. 

Enumerated  by  Lord  Hale^  ib. 
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NUISANCE— (»n««tfal 

COMKISSIONBRS  OF  SbWSBS,  266. 

Authority  of,  ib. 
Subject  to  the  King's  Bench,  ib. 
To  courts  of  equity,  ib. 

Case  where  court  refused  to  interpose  against,  them  by  Injunction,  ib. 
Information  not  absolutely  necessary  in  case  of  public  nuisanoe,  267, 
Cases  where  relief  obtained  on  bill,  ib. 
PBIVATE  Nuisances,  268. 

Early  precedents  to  restrain  darkening  windows,  ib. 
Foundation  of  the  jurisdiction,  269. 
Petermination  at  law,  ib. 

Presumption  of  grant  after  twenty  years,  210. 
Parol  license  cannot  be  recalled,  ib. 

If  ancient  windows  increased,  new  part  may  be  obstructed,  ib. 
If  it  has  been  shut  up  twenty  years  it  loses  its  privilege,  ib. 
If  building  is  altered,  it  is  only  entitled  to  the  same  light  it  had  before,  ib. 
Various  other  nuisance,  271. 
Perry  or  market,  ib. 
Izy'unction  to  restrain  nuisance  to,  ib. 
Where  granted,  ib. 
Where  refused,  ib. 
Whether  injunction  will  be  granted  without  trial,  272. 
Has  been  said  that  this  is  never  done,  ib. 
Cases  in  which  injunction  without  trial,  ib. 
Not  where  it  is  a  question  of  fact,  whether  the  matter  complained  of  is  or  ia  not 

a  nuisance,  ib. 
Where  it  ^  in  itself  a  nuisance,  injunction  without  trial,  ib. 
In  what  cases  injunction  granted  till  trial,  ib. 

Court  unwilling  to  do  so  in  cases  of  manufacture,  or  where  laches,  274. 
Injunctions  to  restrain  actions  at  law  for  nuisances,  where  the  party  connived  at 
the  erection  of  it,  274. 
In  a  plain  case  of  nuisance  court  will  grant  it,  ib. 
Speedy  trial  directed,  ib. 
Motion  to  re-erect  a  nuisance  refUsed,  ib. 

No  objection  to  granting  an  injunction  that  the  plaintiff  has  also  commenced  an  action 
at  law,  276 

Vide  PUBPRBSTURE. 

NURSERYMEN, 

Whether  entitled  to  remove  trees  at  the  end  of  their  term,  192, 
ORCHARDS^ 

Waste  in,  181. 
ORDER,  115. 

Form  of  in  special  injunctions,  382. 

For  time,  96. 

Nisi,  122. 

On  motion  to  dissolve  special  injunctions,  386L 
ORNAMENT, 

Fixtures  set  up  for,  192. 

Trees  planted  for,  218. 
PARENTAL  INFLUENCE,  24. 
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PARKS, 

Waste  in,  181. 
PARTICKPS  CRIMTNIS,  38. 
PARTNER, 

Injunction  to  restrain  (h>m  intermeddling,  359. 
Injunction  to  restrain  firom  dissolving  partnership,  360. 
PARTNERSHIP,  350. 
PARTY, 

Where  injunction  granted  against  person  not  a  party,  70. 
PATENTS,  277. 

Ancient  abuse  of  the  prerogative,  ib. 

Statute  of  James,  278. 

Specification  not  required  by  the  act,  279. 

Practice  requiring,  commenced  in  Queen  Anne's  time,  ib. 
Time  for  enrolment  ofj  ib. 

In  what  cases  extended,  ib. 
Cannot  be  dispensed  witli,  280. 
What  may  be  the  subject  of  a  patent,  280. 
Present  construction  more  liberal,  ib. 
Only  word  used  in  the  statute,  manufaciurt^  284. 
Exposition  of  it,  ib. 

As  to  the  words  msOiod  and  principle  285. 
Must  be  a  new  manufacture,  288. 

Previous  sale,  though  by  the  inventor  only,  renders  the  patent  void,  ib. 
SecuSy  if  merely  known  and  not  used,  289. 
Nor  if  known  abroad,  ib. 
May  be  for  a  compound  article,  290. 
Or  for  an  addition,  ib. 
Patent  must  not  be  too  extensive,  291. 
Specification,  ib. 

What  description  required  in,  292. 

Language  of  the  patent  explained  by,  ib. 

If  it  varies  from  the  patent  it  will  be  void,  ib. 

A  term  may  be  used  in  a  different  sense  fix>m  the  ordinary  one,  if  agreeable  to  the 

custom  of  trade,  293. 
Specification  must  be  intelligible  to  persons  conversant  in  the  art,  ib. 
Void  if  concealment,  294. 
If  articles  unnecessarily  introduced,  294. 

If  the  most  beneficial  mode  of  making  the  patent  is  not  pointed  out,  295. 
If  specification  state  what  is  not  new.  ib. 

As  to  the  specification  required  for  an  improved  manu&cture,  297. 
Distinction  must  be  shown  between  the  new  and  old,  ib. 
Reference  to  former  specification,  ib. 
Recital  of  first  patent,  ib. 
Case  of  Harmer  v.  jPtone,  lb. 
Model  not  necessary,  303. 
Practice  in  Equity,  ib. 

Where  there  has  been  possession,  injunction  granted  before  trial  at  law,  S04. 

Seam^  where  the  patent  modem,  306. 

Demurrer  because  right  not  first  established  at  law  overruled,  ib. 

Issue  or  action,  ib. 

Account  kept  in  meantime,  ib. 
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PATENTS— «w«n««i 

Proceedings  after  trial  at  law,  307. 

If  the  party  contesting  the  patent  has  been  successful,  entitled  to  costs,  ib. 
If  patentee,  injunction  granted  or  reviyed,  ib. 
No  revivor  till  result  of  the  application  for  a  new  trial  is  known,  ib. 
PATTERNS,*  • 

Copyright  in,  316. 
PAYMENT  INTO  COURT, 

On  obtaining  common  injunction,  140. 
In  interpleader,  403. 
PEACE,  BILLS  OP.— Vide  Pbbpetual  Injxwcjtions. 
PEERAGE, 

Privilege  o^  67. 
PENALTIES, 

Relief  against,  41. 
PERFORMANCE  OP  ACT, 

Court  will  not  direct  it  on  motion,  387. 
PERMISSIVE  WASTE,  179. 
PERJURY, 

When  in  proceedings  in  equity,  examined  anciently  by  the  court,  66« 
Injunctions  to  stay  actions  for,  ib. 
PERPETUAL  INJUNCTION,  410. 
Revivor  o^  not  necessary,  ib. 
In  what  cases  decreed,  411. 
After  decree  for  performance  of  trusts,  ib. 
Upon  sentence  of  foreign  court  of  competent  jurisdiction,  412. 
Whether  court  will  bind  inheritance  upon  one  verdict  only,  ib. 
Opinion  of  Lord  Nottingham  that  it  must,  ib. 
Of  Lord  Clarendon,  ib. 
Case  in  Viner  to  the  same  effect,  ib. 

Where  all  the  witnesses  to  prove  testator's  insanity  were  peijured,  ib. 
Bjkotmbnts, 

Injunctions  to  restrain  repeated  ejectments,  414. 
Lord  Ellesmere's  observations  respecting  them,  ib. 

Practice  at  law  to  restrain  second  ejectment  till  the  costs  of  the  first  are  paid,  ib 
Bamkbupt, 

Restrained  fix>m  vezatiously  disputing  his  commission,  416. 
Babbetry, 

Actions  restrained  by  Lord  Ellesmere  on  this  ground,  ib. 
Multiplicity  op  Surra, 
Bills  to  restrain,  ib. 
In  what  cases,  ib. 

Where  one  general  right,  ib. 
By  parson  against  parishioners,  418. 
By  parishioners  to  establish  modus,  ib. 
Landlord  against  tenants,  ib. 
Tenants  against  landlord,  419. 
To  establish  toll,  ib. 

Landlord  enclosing  under  the  statute  of  Merton,  ib. 
To  settle  a  general  fine,  ib. 
In  what  not, 
Wbere  right  disputed  between  two  persons  only,  419. 
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By  one  copyholder  to  be  reliered  against  a  fine,  419. 
By  one  lord  of  manor  against  another,  ib. 

Bui  FOR  SETTUNO  BOUXDARIES,  420. 

Confusion  if  not  sufficient  ground,  ib. 

Must  bo  some  equitabA  circumstance  saperindnoed  by  the  act  of  the 
parties,  422. 
Qltt  Rents, 

Bill  for  recovery  of;  423. 

Only  lies  where  legal  remedy  gone,  ib. 
Where  lands  of  several  liable  to  one  rent-charge,  injunction  to  restrain  party  dis- 
training on  one  alone,  424. 
PETITION, 

Where  injunction  granted  upon,  37 7 > 
PETTY  BAG, 

Proceedings  in  stayed  by  order,  176. 
PIGEON  HOUSE, 

Injunction  to  restrain  erection  of)  262« 
Whether  formerly  a  nuisance,  ib. 
PIRACY.— Vide  Copyright. 
POSSESSION, 

Injunctions  to  QriET  before  hearing,  390« 
Practice  in  Star  Chamber,  ib. 
Ancient  practice  in  Chancery,  ib. 
Object  of  the  motion,  ib. 
Only  as  to  corporeal  hereditaments,  ib. 
By  analogy  to  the  statutes  of  forcible  entry,  ibi 
Granted  on  application  of  the  defendant,  39I< 
Fallen  into  disuse  in  England,  ib. 
Last  determination  by  Lord  Hardwicke,  ib. 
Common  in  Ireland,  392. 
Account  of  practice  there,  ib. 
Last  determination  in  House  of  Lords,  ib. 
Effect  of,  393. 

Does  not  prevent  defendants  suing  at  law,  3934 
Making  a  lease,  ib. 
Taking  a  distress,  ib. 
Dissolved  if  plaintiff  delays  his  suit,  ib. 
Injunctions  to  yield  up,  quiet,  or  continue,  426. 
Called  the  judicial  writ,  ib. 

Opinion  of  Lord  Hardwicke  that  they  originated  in  James  L*s  time  erro* 
neous,  ib. 
Early  precedents  cited,  ib. 
Used  in  aid  of  a  judgment  at  law,  ib. 
How  obtained,  ib. 

Service  of  writ  of  execution  of  decree  and  demand,  ib. 
Attachment,  ib. 
Writ  of  injunction,  427. 
Affects  the  tenant,  ib. 
How  obtained,  ib. 
Writ  of  assistance,  ib. 
Affects  the  tenant,  ib. 
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POSSESSION-^eem^mued 

Writ  of  aesistance'^Early  preoedents  o(  427. 
POWDER  MILLS.— Vide  Nuisance. 
PRAYER, 

Where  injanction  granted,  though  not  EfpedficaUj  prayed,  t3. 
PREACHING, 

Injunction  to  restrain,  413. 
PREROGATIVE, 

Crown,  with  bare  reservation  o(  cannot  grant  licence  to  dig  mindfl,  194. 
Vide  Patents* 
PREROGATIVE  COPIES^  316. 
PRESUMPTION.— Vide  Mines— Nuisakces. 
PRESENTATION, 

Injunction  to  restrain,  315. 
PREVIOUS  ORDER^  135. 
PRINCIPLE, 

Construction  of  the  word  in  patents,  285. 
PRINTS^ 

Copyright  in,  310. 
PRIORITY  OP  SUIT, 

Injunctions  granted  upon,  anciently,  3t. . 
PRIVATE  NUISANCE.— Vide  Nuisance. 
PRIVILEGE  OF  PEERAGE,  74. 
PRIVY  COUNCIL, 

Injunction  to  restrain  publication  of  matters  before^  323. 
PROCEEDINGS  AT  LAW, 
Injunction  to  stay,  9. 
Differ  firom  prohibition,  ib. 

Enumefbtion  of  cases  in  which  a  court  of  equity  interposefl^  10,  14. 
Accident,  15. 

Lost  bond  or  other  security,  16. 

No  equity  in  favor  of  lessee  upon  destruction  of  the  house  by  fire,  17. 
Nor  purchaser  after  contract  completed,  ib. 
Upon  death  of  occupier  no  account  of  mesne  profits,  ib. 
Upon  death  of  joint  obligee,  relief  against  the  assets  of  a  deceased  one,  ib. 
Mistake,  18. 

In  drawing,  engrossing,  or  cancelling  an  instrument,  ib. 
In  account,  ib. 
In  legacy,  ib. 
By  arbitrators,  ib. 

Where  joint  bond  is  considered  joint  and  several,  ib. 
Or  the  converse,  ib. 
Mistaken  in  Law. 

First  opinions  that  relief  might  be  given  in  a  case  of  mistake  in  law,  fb. 
Subsequent  decisions  to  the  contrary,  ib. 
Doctrine'of  the  civil  law  upon  this  pointy  ib. 
No  relief  against  mistake  in  the  conduct  of  a  cause  at  law,  23. 
No  relief  against  the  neglect  of  forms  required  by  the  registiy  act^  ib. 
Whether  relief  where  the  compliance  has  been  prevented  by  fraud,  ib. 
FSAUB,  24. 

Suggestio  fidsi,  25. 
Suppres^o  veri,  ib. 
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PBOCEBDINOS  AT  LAW— omtfnued 

Undue  advanta^  taken  of  parental  influence,  26. 
DureflB,  ib.  ^ 
Poyerfyj.ib. 
Ignorance  of  rights,  ib. 
Weakness  of  intellect,  28. 
Religious  delusion,  lb. 
Drunkenness,  ib. 
Of  cestui  que  trust,  31. 

Of  ward,  ib. 

Client,  ib. 
Expectant  heirs,  lb. 
Sailors  dealing  for  prize-money,  ib. 
Mortgagor,  ib. 

VSDEBHAND  AOBESHBNTS,  32. 

Fraud  on  marriage  articles,  lb. 

On  marital  right,  33. 
Agreement  to  many  after  the  death  of  a  person  in  loco  parentis,  ib. 

Bj  creditors  with  debtors,  ib. 

To  prevent  opposition  to  a  bill  in  parliament,  ib. 
Fraudulent  dissolution  of  partnership  and  assignment  of  property,  34. 
Frauds  on  acts  of  parliament  and  legal  provisions,  ib. 

On  the  law  of  forfeiture,  ib. 

On  the  restraining  statutes,  34. 

Usury  laws,  ib. 

Bankrupt  laws,  ib. 

Registry  act,  ib. 

Revenue  laws,  ib. 

Mortmain  act^  ib.    . 

Custom  of  London,  ib. 
On  powers^  ib. 
Fraudulent  use  of  bond. 

DlfiCOYEBT,  36. 

Jurisdiction  in  equity  concerning,  ib. 
Injunction  to  restrun  prooeedmgs  on  bond  or  note  wfaerc^  35. 
Fraudulent  against  creditors^  36. 
Usurious,  ib. 

Gaming  consideration,  37. 
Stock  jobbing,  ib. 
Illegallnsurance,  ib. 
Simony,  ib. 
Champerty,  ib. 
Compounding  felony,  ib. 
ManJage  brocage,  ib. 
Place  brocage,  ib. 

Conditions  contrary  to  good  morals,  ib. 
PartioepB  crimmis^  38. 

Lord  ThurioVs  opinion  that  relief  might  be  given  to,  ib. 
In  cases  of  public  policy  relief  always  given,  ib. 
Cases  doubted  in  which  a  court  of  equity  has  given  an  aooount  of  the 
profits  of  an  illegal  transaction,  39. 

BSUBT  AOAINBT  FOBFEmTBES  AUD  PBNAI/USS, 

Given  wh^re  penalty  is  to  secure  a  collateral  object,  41. 
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Not  where  liquidated  dama^^s,  42. 

Oases'where  the  court  have  held  the  sum  to  be  a  penalty,  42. 

Where  liquidated  damaged^  ib. 
Injunctions  to  restrain  proceedings  at  law  for  penalty,  ib. 
Befbsed  where  forfeiture  by  non-payment  of  instalments,  43. 
Covenants  for  renewal,  ib. 
Non-payment  or  Bent, 

Practice  before  4  G«o.  2,  ib. 

Bent  allowed  under  that  act  to  be  paid  into  court  within  six  months,-  ib. 

Formerly  one  breach  only  could  be  assigned,  44. 

8  and  9  Wul  3,  c.  11,  landlord  may  assign  several,  45. 

Before  the  statute  if  the  verdict  was  for  breach  by  non-payment  of  rent^  issue 

directed,  46. 
Particular  of  breaches  may  be  obtained,  ib. 

If  verdict  on  non-payment  of  rent^  landlord  compelled  to  go  on  othen,  ib. 
No  relief  against  forfeiture  of  breach  of  covenant  to  repair,  46. 

Whether  against  forfeiture  for  cutting  timber,  quaere,  ib. 

Or  covenant  to  build,  48. 

IKJUKCTIONS  IK  THB   NATUBE  OF  SpEOIFIO    PeRFOBICANOE. — ^Yide   INJUVOTIONS  TO 
BBSTRAIN  BREACH  OF  COVENANTS,  49.         ^ 

To  restrain  landlord  proceeding  in  equity  where  tenant  is  holding  under  agree- 
ment, ib. 
Befused  where  it  appears  that  tenant  would  not  be  entitled  to  a  lease,  ib. 

Where  he  has  committed  a  breach  of  covenants  agreed  to  be  ins0rted  in  the 

lease,  60. 
Or  is  insolvent,  ib. 
Or  has  committed  waste,,  ib. 
Seats  where  landlord  has  waived  the  forfeiture,  ib. 
Account,  ib. 

Jurisdiction  in,  ib. 

Injunction  granted  where  plaintiff  entitled  to  account,  61. 

Where  complicated  transactions  between  landlord  and  tenant,  ib. 
Not  where  it  is  a  matter  of  set-ofi;  ib. 

Where  partners,  one  creditor  taking  the  goods^  restrained  till  the  amount 
has  been  taken  tmder  the  partnership,  62. 

iNJUNOnONB  AJTEB  DEOBEB  FOR  ADMINISTRATION  OF  ASSETS,  64. 

On  application  of  executor  or  administrator,  lb. 
Or  of  ffche  heir,  ib. 
Or  of  another  creditor,  ib. 
How  extended  to  stay  trial,  ib. 

Not  granted  where  plaintiff  would  be  entitled  to  a  judgment  de  honiapropiia^  66. 

Or  to  costs  (fe  hcma  propUa^  ib. 

Granted  where  executors  had  obtained  time  to  plead,  and  then  suffered  judg- 
ment to  go  by  de&ult,  ib. 
.  Not  granted  before  decree,  ib. 

Nor  where  a  decree  for  an  account  of  the  demand  of  one  creditor,  ib. 

Costs, 

If  the  action  commenced  before  the  bill  filed,  creditors  may  prove  them  under 
a  decree,  ib. 

Unto  notice,  party  must  pay  costs,  ib. 
After  notice^  the  creditor,  ib. 
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Affidavit  bj  executor  required,  66. 
Injunction  against  action  for  irregularlj  serving  proeesfl;-  56. 
Injunction  after  Plaintiff  hab  klbotbd  to  pboobsd  in  bquitt,  St. 
Obtained  on  motion  of  course,  ib. 
K  on  false  allegation,  in  what  case  reference  to  master,  ib. 
Plaintiff  cannot  be  put  to  election,  before  answer,  ib. 
Nor  if  exceptions  taken,  ib. 
Nor  before  time  for  filing  exceptions,  ib. 
Nor  ifplea^  ib. 
Injunction  after  decree  to  restrain  pabtt  PRocESDiNa  fob  the  baxe  xatisb,  58. 
Exception  in  the  case  of  mortgagee,  59. 
Mortgagee  restrained,  where  difficulty  to  get  back  the  title-deeds^  ib. 

MORTaAGEE  AFTER  FORECLOSURE  PROCEEDING  AT  LAW  ON  THE  BOND,  qUieTO,  60. 

Better  opinion  that  he  might  proceed,  ib. 

Injunction  granted  in  Perry  v.  Barker,  on  the  ciroamstancesi  ib. 

MaRSHALUNG  SECURFriEB^  62. 

Creditor  restrained,  ib. 

Doctrine  concerning  the  America^  loyalists,  63. 

SUHBTIES, 

Where  discharged,  64.  * 

Injunctions  granted  to  restrain  actions  brought  against  them,  66. 

Doctrine  as  to  bills  of  exchange,  ib. 
Obdonal  Cases, 

Injunctions  not  granted  to  stay  proceedings  on  indictment^  mandamuB  or  prohi- 
bition, C6. 

Exception  where  an  indictment  was  to  try  a  oiyil  rights  6*7. 

Order  to  restrain  praying  restitution  on  indictment  for  forcible  entry,  doubted,  ib. 

Perjury  in  proceedings  in  equity  formerly  punished  by  the  courts  ib. 

Injunctions  to  restrain  actions  for,  ib. 
Award, 

No  injunction  to  restrain  proceedings  upon  award  under  9  and  10  W,  3,  ib. 

At  WHAT  STAGE  OF,  PROCKBDINGS  GRANTED^  68. 

Before  or  after  commencement  of  action,  ib. 
To  stay  trial,  ib. 

Judgment^  ib. 

Execution,  69. 

Proceedings  under,  ib. 
Oourt  unwilling  to  interfere  where  pluntiff  has  lain  by  tm  after  trial,  ib. 

In  WHAT  MANNER  GRANTED, 

]!^ot  on  petition,  70. 

Formerly  sometimes  without  bill  filed,  ib. 
Rules  at  present  not  without  bill  previously  filed,  ib. 
Exceptions, 

Where  decree  for  administration  of  assets,  71. 
Where  plaintiff  has  elected  to  proceed  at  law,  ib. 
Where  after  decree,  plaintiff  is  proceeding  at  law  for  the  same  matter,  ib. 
Where  plaintiff  at  law  is  proceeding  against  bail  or  sherifi)  ib. 
Where  party  undertakes  to  file  a  bill  immediately,  lb. 
Tills  doubted  by  Lord  Thurlow,  ib. 
Must  be  specific aUiT  prated,  73. 

SU9P<SNA, 
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May  iflgne  before  bill  filed,  74. 
Bill  must  be  on  the  file  before  the  return  of,  ib. 
Persons  having  privilege  of  peerage  must  have  letter  missive,  ib. 
When  served, 

At  any  time  before  twelve  at  nighty  ib. 

Betumable  on  the  same  day  as  it  is  sealed  before  the  court  rises,  ib. 
Not  on  a  Sunday,  ib. 

How  SERVED,  75. 

By  delivering  tl)e  ynit,  or  showing  and  delivering  label,  ib. 
Where  more  defendants  than  one,  ib. 
Where  served, 

At  dwelling  house,  76. 

If  defendant  keep  house,  ib. 

By  sending  under  cover  to  the  person  to  whom  defendant  dhiected  his  letters  to  be 

sent,  ib. 
Abroad,  ib. 
(Counting-house,  ib. 
Chambers,  ib. 

Not  at  lodgings  which  defendant  has  left  a  long  time  before,  77. 
With  turnkey  where  prisoner  at  large  on  motion,  ib. 
Where  in  custody  without,  ib. 

SUBSnTUTBD  SERVICE, 

On  husband  for  wife.  ib. 
On  wife  for  husband,  ib. 
On  parents  secreting  children,  ib. 
On  partners,  78. 

Former  practice  as  to  agents,  Ac.,  ib. 
In  general  not  on  clerk  in  court,  ib. 

Permitted  on  attorney  employed  at  law  in  injunction  cause,  ib. 
Affidavit  required  for  this,  ib. 
In  CJiancery, 

On  motion  that  the  service  of  subpoena  on  the  attorney  may  be  good 

service,  79. 
Lord  Thurlow's  opinion  that  it  might  accompany  the  application  for  the 

injunction,  overruled,  80. 
Affidavit  need  not.  state  application  to  the  attorney  to  accept  the  sub- 
poena, ib. 
In  the  JExchequer^ 

Defendant's  attorney  applies  to  plaintiff's  attorney,  ib. 
Affidavit  of  refusal  to  accept  subpoena,  ib. 
No  affidavit  of  merits,  ib. 

On  motion  for  injunction  affidavit  of  merits  required,  ib. 
In  general  without  notice,  81. 
Case  where  notice  required,  ib. 

Sufficient  if  the  general  head  of  equity  is  verifi'ed  by  affidavit,  ib. 
Variance  between  bill  and  affidavit  fatal,  ib. 
Case  where  affidavit  was  dispensed  with,  ib. 
Motion  refused  where  no  declaration  delivered,  ib. 
Apfxarancb, 

Irregularity  in  service  of  subpoena  cured  by  appearance,  82. 
Not  where  service  just  before  long  vacation,  ib. 
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K  appearance  entered  cannot  be  strack  out,  82. 
Sometimes  withdrawn  on  motioni  ib. 
Common  Injunotion  fob  want  of  appbaiukob,  83. 
Time  for  appearance  in  court  of  chancery,  ib. 

In  a  town  causei  ib. 

In  a  country  cause,  ib. 
In  the  Exchequer,  84. 

Affidavit  of  senrice  left  with  derk  in  court,  ib. 
Attachment  issued,  ib. 

FOB  WANT  OF  ANSWBB, 

Time  for  answering  in  Ohanoeiy,  85. 

In  Exchequer,  ib. 
Attachment  issued,  ib. 

Plaintiff  entitled  to  injunction  though  answer  in  before  the  attachment^  88. 
Answer  must  be  on  the  file,  ib. 

UPON  OBDER  FOB  TIME,  ib. 

UPON  A  DEDIMUS,  86. 


Practice  in  Ireland,  ib. 
Bbfxbbncbs  FOB  Impsbtinence,  ib. 

Plaintiff  cannot  move  of  course  £>r  injunction  pending  it,  87. 
Plea  or  demubbeb. 

Injunction  not  granted  while  depending,  88. 

When  demurrer  may  be  filed,  ib. 

Not  where  injunction  has  been  granted  on  a  dedimus,  ib. 

Kay  be  argued  out  of  their  course,  ib. 

Practice  in  Exchequer,  ib. 

Where  defendant  pleads,  demurs,  and  answers,  ib. 

'Where  a  demurrer  has  been  overruled,  plaintiff  put  in  the  same  sitoatlon  as  if  it 
had  not  been  filed,  89, 

Injunction  where  defendant  has  appeared  or  answered  in  time,  91. 

Special  injunction  sometimes  granted  before  answer,  ib. 

Where  plaintiff  has  had  no  opportunity  of  obtaining  common  injunotion,  ib. 

SEBVIOE  of  iNJUNOnOK, 

How  served,  93. 

Where  at  defendant's  last  place  of  abode,  ib. 

Where  personal  service  dispensed  with,  94. 

Where  party  hears  the  order,  ib. 

Where  retired  before  order  pronounced,  ib. 

Where  from  general  information,  ib. 

Where  fix>m  being  informed  by  plaintiff's  solicitor,  ib. 
Effect  of  common  Injunction, 
In  ExcheqtteTj 

In  town  cause  stays  all  further  proceedings,  95. 

Not  in  country  cause  in  issuable  terms  if  declaration  delivered,  ib. 
In  Chancery^ 

Where  no  declaration  delivered  restrains  all  proceedings,  lb. 

Where  declaration  delivered  plaintiff  at  law  may  proceed  to  trial,  ib. 
Breach  of  Injunction, 

Delivery  of  declaration,  96. 

Demurrer  and  judgment  at  law  no  breach,  ib. 

Nor  interlocutory  judgment^  ib. 
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Scire  &cia%  96. 

Rule  to  show  cause  why  an  attachment  should  not  issue  on  award  no  breach,  ib. 
Nor  showing  cause  against  a  rule  fi>r  a  new  trial,  ib. 
Where  attachment  for  non-payment  of  costs  a  breach,  ib. 
Where  plaintiff  is  joint  obligor  and  obligee  gives  sheriff  notice  not  to  take  plain- 

lii^ib. 
Whether  common  injunction  prevents  entry,  9*1, 
Proceeding  against  bail  a  breach,  99. 

Distinction  by  Lord  Haidwicke  between  bail  above  and  bail  below,  ib. 
Now  disregarded,  99. 
Proceedings  against  sheriff  a  breach,  ib. 
BuUng  him  to  bring  in  the  body,  ib. 
Or  pay  over  money,  ib. 

No  breach  where  sheriff  voluntarily  pays  the  money,  ib. 
But  party  would  be  ordered  to  pay  it  into  court,  100. 
Injunction  where  sheriff  sued  in  i^esh  action,  ib. 
C!oMumcBirr  fob  bkbaoh,  102. 
Ancient  practice,  ib. 
Modem  practice,  ib. 

Motion  that  defendant  stand  committed,  ib. 

Payment  of  costs,  ib. 
Cases  in  Exchbqceb  whbre  defendant  is  fermteted  to  fbooeed  at  law,  103. 
comkon  injltnonon  extended  to  stat  trial^  105. 

Notice  necessary,  ib. 

Where  commission  to  examine  witnesses,  106. 

Where  several  defendants,  ib. 

Refused  where  answer  filed,  ib. 

Granted  where  defendant  has  submitted  to  exceptions,  ib. 
Motion  cannot  be  made  at  the  same  seal  or  same  day  that  common  injunction  ob- 
tained, 10*7. 
Exception  under  what  drcumstanoes,  ib. 
What  affidavits  necessary,  108. 

Once  required  to  state  spedfio  discovery,  ib. 

Afterwards  great  laxity  in  the  practice,  ib. 

Present  practice,  110. 

Where  decree  for  administration  of  assets^  111. 

Affidavit  nmy  be  filed  the  day  before  the  motion,  ib. 

Application  reAiaed  immediately  before  the  assizes,  ib. 
Ck)inaasioN  to  exajjonb  witnesses,  112. 
Affidavit  necessary  for,  ib. 

In  Exchequer  not  granted  before  answer,  113. 

In  Chancery  before  answer  on  bill  of  disoovery,  ib. 

Cases  where  granted  befbre  answer,  though  bill  prayed  relief,  &>. 

Motion  cannot  be  made  unless  defendant  is  in  contempt,  ib. 

Witnesses  should  be  named,  114. 

*  In  Exchequer,  money  must  be  paid  into  oouri^  ib. 

Terms  in  Chanceiy,  ib. 

Ii^'unction  irregularly  granted,  may  be  discharged,  ib. 
Where  irregularly  waived,  ib. 
By  putting  in  answer,  ib. 
Not  by  moving  for  time,  ib. 
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Motion  to  dissolve, 

Cannot  be  made  before  answer,  115. 
May  the  moment  the  answer  is  in,  lb. 
Costs  of  attachment  must  first  be  pud,  116. 

Injunction  continued  because  defendant  had  not  signed  his  answer,  ib. 
Motion  of  course,  116. 
Should  be  in  open  court,  ib. 
When  brief  should  be  delivered,  ib. 
Injunction  not  dissolved  till  all  defendants  answered,  11*7. 
Exceptions,  118. 

Whether  where  bankrupt  is  a  party  to  a  biU  against  his  assignees,  119. 
Order  to  stay  trial  cannot  be  discharged  separately,  121. 

Special  injunction  after  answer  to  stay  trial  till  ftii^er  order,  dissolved  as  to  trial 
only,  122. 
Ordxb  nisi,  ib. 

How  entered  and  served,  ib. 

If  no  cause,  injunction  dissolved  on  motion  and  production  of  affidavit  of  ser^ 

vice,  123.  ^ 

Reason  of  the  order  nisi,  ib. 

Not  necessary  where  exceptions  have  been  taken  and  overruled,  ib. 
Where  plea  is  ordered  to  stand  for  answer,  defendant  cannot  move  absolutel|yy  ib. 
Secua,  where  allowed,  ib. 
Cause  against  dissolvino,  ib. 

ReFEBENCE  of  answer  fob  DiPERTINEKCE, 

Former  opinions  that  It  was  not  cause,  124. 
Present  doctrine,  ib. 
Time  for  procuring  report,  125. 
Order  for  reference  need  not  be  previously  obtained,  lb. 
Effect  of  master's  report,  126. 
Impertinent  matter  need  not  be  expunged,  lb. 
SOANDAL^  127. 

Exception, 

Need  not  be  actually  tiled,  ib. 

Allegation  that  answer  is  insufficient,  not  cause,  ib. 

When  to  be  filed,  ib. 

In  Chancery,  128. 

In  Exchequer,  ib. 
Practice  in  Chancery,  ib. 

TlHB  FOB  OBTAINING  MASTER'S  REPORT, 

Effect  of  master's  report,  129. 

Where  injunction  has  been  extended  to  stay  trial,  the  order  fidls  on  master's 

report  of  insufficiency,  129. 
Injunction  not  supported  by  exceptions  to  master's  report,  ib. 
Where  exceptions  allowed  by  master,  and  exceptions  to  his  report  aUowedi  ib. 
If  master  reports  answer  insufficient^  it^unotbn  continued,  ib. 

pRACnOE  IN  ExCHEQinSB,  130. 

Showing  exceptions  generally,  ib. 
Onier  of  7  May,  1794,  ib. 
Openmg  material  exception,  131. 

Practice  upon,  ib. 
Injunction  not  obtained  except  upon  report  of  insafficienoy,  ib^ 
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Where  defendant  submits  to  answer  exceptions,  133. 
Amendment  after  ezoeptions,  ib. 
Is  a  motion  of  course,  ib. 

Further  answer  cannot  be  received  after  service  of  the  order,  ib. 
In  Exchequer,  further  answer  cannot  be  put  in  after  exceptions^  ib. 
In  Chancery  at  any  time  before  service,  ib. 
Practice  where  pUuntiff  neglects  to  amend,  ib. 
Cause  on  the  mebits,  134. 
Not  on  bill  for  discovery,  ib. 

Time  for  showing  cause  enlarged,  on  undertaking  not  to  except^  ib. 
Previous  order  in  Exchequer,  135. 

How  obtained,  ib. 

Effect  of,  ib. 
Affidavits, 

Cannot  be  read  against  answer,  136. 

Case  of  JsoMx  v.  Hmnpage  overruled,  ib. 

Answer  is  only  evidence  as  to  &ct8  to  which  other  testimony  could  be  received,  ib. 

Cases  where  affidavits  may  be  read  in  support  of  allegations  made  by  the  biD,  137. 

Whether  bankrupts  answer  may  be  read  against  his  assignees,  ib. 

Where  defendant  refers  to  the  answer  of  a  co-defendant,  138. 

COM'INUKD  TO  THE  HEABINa,  140. 

Never  as  matter  of  course,  ib. 
Payuent  of  uoket  into  ooubt,  ib. 
Where  verdict  at  law,  ib. 
Or  award,  ib. 

Or  money  sworn  due  by  the  answer,  flx 
Old  practice  as  to  this,  ib. 
Time  for  payment,  141. 

Not  done  where  matter  confessed  in  answer  sufficient  for  relief)  142. 
Not  upon  the  answer  of  executor  or  a  stranger  to  the  facts,  ib. 

Case  in  the  Exchequer  where  refused  under  the  circumstances,  ib. 

Where  granted,  143. 

Not  paid  out  except  where  delay  on  the  part  of  defendant,  ib. 

Where  defendant  who  has  recovered  a  verdict,  is  abroad,  144. 

In  this  case  affidavit  necessary,  ib. 

Tenant  filing  injunction  bill,  required  to  pay  money  into  court^  145. 
Dissolved, 

If  cause  not  prosecuted  to  a  hearing,  ib. 
Where  sufficient  defence  by  answer,  146. 
Where  plea  allowed,  ib. 
Where  cross  biU  not  answered,  ib. 
Not  dissolved  on  master's  report  against  title,  ib. 
Revived,  ib. 

Where  dissolved  on  plaintiff*s  having  fiuled  in  procuring  master's  report  in  time, 

and  answer  afterwards  reported  insufficient^  146. 
Secua  on  reference  for  impertinence,  14*7. 

Where  injunction  has  dropped  in  consequence  of  amendment,  148. 
Or  dissolved  on  merits  and  afterwards  amended,  ib. 

Not  revived  where  master's  report  of  insufficiency  has  been  overruled  on  excep- 
tions, ib. 
Nor  where  dissolved  on  the  merits  and  bill  found  for  perjury,  fb. 

147 
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Amindiixnt,  148. 
Effect  oC  ib. 

Loid  Bathurat's  opinion,  ib. 
Present  doctrine  that  injunction  drops  by,  ib. 
Motion  for  leave  to  amend  without  prejudice  to  ii^uiictioni  149. 
Sometimes  to  re-amend,  ib. 
AAdayit  required,  ib. 
Costs  o^  160. 
Where  before  answer,  ib. 

Refused  where  answer  has  come  in  and  not  been  excepted  to^  151. 
Where  exceptions  taken,  order  to  amend  cannot  be  obtained,  ib. 
Amendment  where  injunction  diaBolved  on  the  merits,  162. 
Injunction  not  reyived  of  course,  for  de&ult  of  answering  the  amendments,  16S. 
Special  motion  required,  154. 
Defendant  must  be  in  default,  155. 
Not  necessaiy  that  he  should  be  in  contempt,  ib. 
Affidavit  necessaiy,  ib. 

Defendant  may  move  on  affidavit,  before  answer  to  dissolve,  15*7. 
Where  no  injunction  obtained  on  original  bill,  whether  of  course  or  amended,  ib» 
Deteimination  to  that  effect,  lb. 
Principle  to  the  contrary,  ib. 
Abatexbnt,  ib. 
By  death,  168. 

Bankruptcy  of  plaintifij  159. 

In  Exchequer  and  earlier  cases  in  cfaanoery,  no  abatement,  ib. 
At  present  in  chancery,  jSSboim,  160. 

In  Exdiequer,  assignees  required  to  file  a  supplemental  bill  within  a 
fortnight,  ib. 

DlSmSBAL  OF  BILL  FOB  WAKT  OF  PBOSECDTION,  162. 

Motion  for,  without  notice,  ib. 

Ii^unction  no  objection,  ib. 

Showing  cause  against  injunction,  not  a  proceeding  to  prevent  dimniiwal,  ib. 

Bill  sometimes  restored,  163. 

Not  where  costs  the  sole  question,  ib. 

DBFENDAlfT  HAY  SBT  DOWN  THE  CAUSE,  TEBM  AFTEB  PUBUGATIOK,  lb. 
iNJUKOnONB  NOTICED  BT  COUBTS  OF  LAW,  ib. 

Formerly  practice  otherwise,  ib. 

Defendant  having  obtained  ix^unction,  not  entitled  to  the  same  notioei^ 

Ac.,  164. 
Judgment  ofnonrproa  not  signed  pending  injunction,  165. 
Scire  facias  not  necessary  where  plaintiff  has  been  restrained,  lb. 
Judge  will  not  take  cause  out  of  its  course  at  nisi  prius^  to  defeat  injanc- 
tion,  ib. 
PEOCBBIDINGS  IN  OTHBJt  COURTa 

gpiBirUAL  COUBT, 

lojunction  to  stay  proceedings  in,  171. 
Where  modus  set  up  and  denied,  ib. 
Not  if  admitted,  ib. 

Nor  upon  mere  suggestion  of  modus,  ib. 

To  restrain  proceedings  for  a  legapy,  till  cause  in  equity  detenmned,  ib. 
Where  trustee  is  suing,  172. 
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PBOCBBDIXaS  IN  OTHER  COURTS— conftnued 

Father,  1*72. 

Husband,  ib. 
To  restrain  suit  for  tithes,  173. 

Where  accounts  between  parson  and  parishioner,  ib. 
Injunctions  granted  by  the  Star  Chamber,  ib. 

KZOHKQUEB, 

Injunctions  fix>m  Court  of  Chancery  to  Exchequer,  and  Ezohequer  to  Chancery, 
174. 

Old  cases  where  injunctions  granted  in  favor  of  persons  priyileged,  as  account- 
ants, 175. 

Where  a  decree  in  the  Exchequer  has  not  been  complete,  cause  heard  in  Chan- 
eery,  175. 

Injunction  refbsed  before  hearing  in  Chancery,  haymg  been  before  refbaed  in 
Exchequer,  ib. 
Adiobalty  couaTB, 

Where  injunction  to,  reftised,  ib. 

Where  granted,  ib. 
GouBT  OF  Wabds,  ib. 

I>UTOHT  COUBT,  ib. 

ICator's  Coubt,  ib. 

CouBT  OF  Stannabibs;  ib. 

Pbttt  Bag,  ib. 

FoBEiaN  CouBis,  ib. 

Ancient  determination  that  no  injunction  could  be  granted  to,  176. 
Principle  to  the  contrary,  177. 
Cases  where  Injunctions  granted  to,  ib. 

Injunctions  only  on  special  motion,  ib. 
PROHIBITION,  197. 

Nature  o^  ib. 

No  injunction  to  restrain  proceedings  upon,  66. 
PROPERTY  PENDENTE  LITE, 

Injunction  granted  to  protect^  354. 
PUBLIC  POLICY,  38. 
PULLING  DOWN  HOUSES, 

Never  ordered  on  motion,  287, 
PURCHASER  IN  POSSESSION, 

Restrained  fiiom  waste,  208. 

paying  purchase-money,  340. 

PURPRBSTURB,  259. 

Definition  o^  ib. 

Remedy  at  conmion  Iggr^  260. 

in  equity,  ib. 

Judgment  on  information  of  intrusion,  261. 

on  information  in  equity,  ib. 

Inquiry,  whether  beneficial  to  the  crown  that  it  should  remain,  262. 

Not  where  it  is  also  a  nuisance,  ib. 

Precedents  of  decrees  in  Exchequer,  ib. 
QUOTATION, 

How  &r  allowed,  327. 
QUIETING  POSSESSION.— Tide  PosaBSBiOK,  390. 
RECEIVER, 
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BEOEiy£Rr-Am(if»uAl 

When  appointed,  358,  354. 
REFERENCE  TO  MASTER, 

Of  bill  for  impertioence,  87. 

Of  answer,  116. 

for  scandal,  121. 

for  insufficiency,  ib. 

Of  publication  alleged  to  be  pirated,  332. 
REGISTRY, 

Injunction  to  stay  indorsement  of  certificate  o(  342. 
REGISTRY  ACT,  23. 
RELIGIOUS  DELUSION,  21. 
RENEWAI^  COTENANTS  FOR,  43. 
RENT, 

Forfeiture  for  non-payment  of,  43. 

Payment  into  court  by  tenant  filing  injunction  bill,  145. 
REVIVOR^  146. 

After  amendment,  152. 

After  verdict  in  favor  of  patent,  307. 

Not  necessary  in  perpetual  injunction,  415. 

Vide  ABATBaiENT — Pbooeedinqs  at  Law. 

RIYERS.— Vide  Pebpbbstubes  and  Nuisancks. 
ROAD  BOOKS, 

Copyright  in,  328. 
SAFFRON, 

Injunction  to  restrain  planting,  238. 
SALE  OF  ESTATE, 

Ii^'unction  to  stay,  339. 
SCANDAL.— Yide  Dbuksenvess— Refkrknos.  ' 
SCOTLAND, 

Injunction  to  stay  proceedings  in,  116. 
SCULPTURES, 

Copyright  in,  316. 
SECURITIES, 

\fftrfthi^THTig^  62. 

SERYICE, 

Of  subpoena,  14. 

Of  injunction,  93. 
SESSIONS  PAPER, 

Copyright  in,  319. 
SETTING  UP  TERMS, 

Parties  restrained  from,  406. 

Averment  necessary  that  they  are  outstanding,  ib. 
May  be  met  by  negative  plea,  lb. 

Tenant  restrained  from  setting  up  a  lease  against  his  landlord,  where  judgment  had 
been  obtained  against  him  and  his  landlord  by  the  negligence  of  the  latter,  and  he 
had  attorned,  401. 

Person  who  had  recovered  in  ejectment  also  restrained,  ib. 

Duration  of  the  term  unimportant,  408. 

Not  done  against  purchaser  for  valuable  consideration  without  notice^  409. 

Not  done  upon  motion,  ib. 
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SHEBIFF, 

Proceedingfi  against  how  restrained,  96. 

Cannot  file  bill  of  interpleader,  401. 
SHIP, 

Injunction  to  stay  sailing  o^  350. 
SIITA  SIT, 

L^'nnctions  fonnerlj  granted  with  provLBO^  33t. 
S^ALL  POX.— Vide  Nuisanob. 
SMELTING  HOUSE.— Vide  Nuisance. 
SIMONY,  66. 
SINGLE  SHEET, 

Copyright  in,  320. 

soLiorroR, 

Restrained  from  acting,  366. 
SPECIAL  INJUNCTIONS,  Ac,  337. 
Sale  of  Estate  bestrainxd, 

Where  parol  agreement  part  performed,  339. 

Refused  in  a  case  of  Exchequer,  ib^ 

OONYEYANCB  OF  LEGAL  ESTATE,  340. 

Restrained  by  interlooutoiy  order,  lb. 

PUBOHASEB  RESTRAINED  FROX  PATXKG  PCRCHASE-MONET,  340. 

Upon  bill  hj  creditors,  ib. 

Against  heir,  ib. 

Agunst  devisee^  lb. 
Nbqotiation  of  Bill  of  Exchange,  341. 

Granted  where  injunction  to  stay  proceedings  at  law  upon  it  had  been  reftised, 
347. 

Granted  on  certificate  of  bill  filed  and  affidavit,  ib. 

Affidavits  not  permitted  to  be  read  against  the  answer,  ib. 
Indorsement  of  Ceetifioatb  of  Rbgistet,  342. 
Transfer  of  Stoce:,  343. 

Injunction  where  a  person  has  confounded  his  own  funds  with  another's,  ib. 

Refused  as  to  money  at  banker's,  344. 

Formerly  necessary  to  make  the  bank,  ko,  party,  ib. 

Act  39  and  40  G.  3.,  ib. 

Only  extends  to  suits  then  depending,  ib. 

Persons  making  the  bank,  &c  a  party  unnecessarily,  will  be  made  to  pay  costs^  ib. 

Application  to  restrain  bank,  Ac  must  be  on  notice,  ib. 
Or  affidavit  showing  the  urgency  of  the  case,  ib. 
HnsBAin), 

Restrained  fix>m  assigning  wife's  equitable  property,  346. 

Not  her  legal,  ib. 

Injunction  refused  to  restrain  him  from  receiving  the  rents  of  lands  covenanted 
to  be  settled  to  her  separate  use,  where  she  had  eloped,  347. 

This  dedsion  doubted,  ib. 

Restrained  fVom  sellmg  the  wife's  term,  after  a  divorce  a  mensa  et  thoroi  348. 

This  decision  doubted,  ib. 
Ward, 

Marriage  with  restrained,  349. 

Intercourse  by  letter  or  otherwise,  349. 

Guardian  restrained  fh>m  permitting,  ib. 
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SPBCUL  INJUNCTIONS,  ko.-^eoniinueci 
Father, 

Restrained  firom  interierlng  with  his  child^s  education,  360. 
From  carrjing  it  abroad,  ib. 
In  cases  of  immoralityi  ib. 

ill  treatment,  ib. 

insolvency,  ib. 

Ship,  360. 

Sailing  of  restrained,  lb. 
Formerly  refused,  ib. 

On  application  of  part  owner  of  an  unascertained  share^  ib. 
Where  refbsed,  ib. 
BlVIDSND,  361. 

RnfOTAL  OF  Tdcbsb,  ib. 

EOCLESIASnOAL  BENEFICE, 

Ix^unctlon  to  restrain  presentation,  A&,  ib. 

Where  an  estate  containing  advowson  has  been  obtamed  hy  fraud,  ib. 

Mortgagee  restrained  from  presenting,  ib. 

Cases  in  which  mortgagee  has  been  compelled  to  nominate  mortgagor's  ctaik,  ib. 

Injunction  where  the  mortgage  deed  oontains  an  express  stipulation,  ib. 

EZBCUTOB,  362. 

Where  restrained  from  getting  in  assets,  ib. 
Misconduct,  ib. 
Insoivenoj,  ib. 
Bankruptcy,  ib. 

Where  feme  awert  is  executrix,  and  her  husband  is  abroad,  ib. 
Not  where  executor  merely  in  mean  cfrcumstances,  ib. 
Granted  before  answer,  ib. 
Bebtobs  to  an  Estate,  ib. 

Restrained  from  paying  to  a  pretended  executor,  363. 
This  determination  questioned,  ib. 

Might  be  done  where  collusion,  fraud  or  insolvency  in  executor,  ib. 
Injunction  to  pbeserve  pbofebty  pend^te  Ute  m  the  EocLssiAsnoAL  Coubt,  354. 
Formerly  frequently  done^  ib. 

Determination  that  an  administrator  |7€mfenfe  Ute  might  maintain  actions,  ib. 
Doubts  as  to  the  equitable  jurisdiction,  lb. 

Now  established  that  an  injunction  and  receiver  may  be  granted,  ib. 
Motion  not  granted,  except  where  the  suit  is  actually  depending,  ib. 
Rbcetveb, 

In  what  cases  granted  of  real  estates,  366. 

Where  equitable  creditor  demands  execution,  366. 

Where  purchaser  of  an  estate,  subject  to  an  equitable  rent-diaige,  refines  to 

pay  it,  ib. 
Upon  creditor's  bill,  where  heir-at-law  an  infiint,  ib. 
Granted  before  answer  in  cases  of  imminent  danger,  ib. 
On  consent,  ib. 
—  fraud,  ib. 

Where  defendant  absconds,  ib. 

Where  it  appeara  on  creditor*s  bill,  that  real  estate  must  be  sold,  367. 
Against  tenant  in  common,  ib. 

Only  in  oases  of  exdusion,  ib. 
Against  tenant  for  life  withholding  title  deeds,  ib. 
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SPECIAL  INJUNCTIONS,  kc,—<xmtmuecL 

AgaiiiBt  peraons  olaimiDg  under  a  Ydtaniary  settlemeiiii  361. 
Against  mortgageei  358. 

Not  granted  where  he  can  swear  that  anything  is  due  to  him,  ib. 
Granted  where  he  has  not  kept  accounts,  ib. 
Not  granted  where  subsequent  mortgage  is  not  befixre  the  oourt|  lb. 
Case  where  this  was  done,  358. 
Beceiver  where  mortgagee  not  in  possession,  ib. 
Pabtnsb,  359. 

Restrained  from  intermeddling,  ib. 
Though  a  receiver  refhsed,  ib. 
In  what  cases,  ib. 

Not  because  there  is  to  be  a  dissolution,  ib. 
Must  be  some  breach  of  duty,  ib. 
Interposition  only  to  wind  up  aooounts,  361. 
Court  refhsed  to  interpose  in  order  to  cany  on  the  ooneem,  ib. 
Partner  restrained  from  dissolving,  362. 
Bbbach  of  Coyenant, 

Injunctions  to  restrain,  ib. 
In  ringing  church  bell,  ib. 
Keeping  house  of  public  entertainment,  ib. 
Case  in  the  Exchequer  where  refused,  ib. 
To  restrain  a  person  from  writing  for  any  other  theatre,  364. 
Eefused  to  restrain  publication  of  reports  for  another  person,  ib. 

COTEKAHTS  IN  BBBTRAINT  OF  TRADI^  365. 

Greneral  covenants  void,  ibw 

Particular  if  on  consideration  valid,  ib. 

Where  no  covenant^  sale  of  good-will  would  not  prevent  the  vendor  from  setting 
up  the  trade  again,  ib. 

Senibie  that  injunction  would  be  granted  to  restrain  breach  of  covenant  on  sale  of 
good-will,  ib. 

Whether  upon  sale  by  bankrupt)  qu.,  ib. 
Medical  secbet,  366. 

Injunction  reihsed  to  restrain  the  communication  of,  ib. 

Value  refused  to  be  set  upon  it,  ib. 
SOLICITOB,  ib. 

Restrained  fh}m  acting  for  a  party  in  a  cause,  ib. 

Case  where  a  motion  to  this  effect  was  refused  under  the  circomstances,  ib. 

SPEOinO  CHATTEL,  367. 

Enjoyment  of  protected,  ib. 

Defendant  restrained  from  selling  diamonds,  ib. 

FbAUDULEIIT  A86UMPTI0N  OF  AN  AUTHOB'S  NAJIE  BE8TBAINED,  369. 

Or  tradesman's  mark,  226. 

Not  where  there  is  no  fraud  or  breach  of  covenant,  ib. 

Injunction  against  using  plaintiff's  labels,  370. 

plaintiff's  description  and  adv^tisement^  ib* 

Not  for  merely  using  the  same  mark,  ib. 
Canal,  371. 

Persons  when  restrained  ih)m  digging,  ib. 
Where  not,  lb. 
Ijbsi^  ib. 

No  ixgunction  to  restram  publication  o(  372. 
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SPECIAL  INJUNCnOKS^  fto.— con^nued 

Dictum  of  Lord  EUenboiongh  oonsidered,  372. 

UnooDAtitutional  determination  of  Lord  Maodeafteld,  3l3w 

Star  Chamber  practice,  ib. 

Prohibition  against  publication  by  Scrogga,  ib. 

Obserrations  of  Lord  Eldon,  ib. 
Appxals, 

Orders  to  stay  proceedings  pending  appeal,  374. 

Practice  concerning,  ib. 

To  which  court  applications  ibr,  to  be  made,  ib. 
Ik  what  makkxb  Special  Ikjxtnctions  obtained, 

Certificate  of  bill  filed  and  affidavit,  377. 

In  the  yacation  on  petition,  ib. 

On  petition  without  bill  filed,  ib. 

Not  against  a  person  not  a  party,  ib. 

KZOXFTIONS^ 

Against  tenant  in  possession,  378. 

Tenant  on  lunatic's  estate,  ib. 

Tenants  of  a  manor,  ib. 

Solicitor,  ib. 
May  be  specifically  prayed,  ib. 
Not  where  mortgagor  after  decree,  is  cutting  timber,  ib. 

SUBPGBKA, 

May  issue  before  bill  filed,  379. 
Must  be  seryed,  ib. 
Appsabakce; 

After  appearance,  notice  of  motion  neoessaiy,  ib. 
Where  not,  ib. 

Not  required  where  defendant  had  appeared  only  the  day  before  the  motion,  380. 
Affidavitb^ 

Necessary  as  to  title^  381. 
Information  and  belief  not  sufficient,  ib. 
Title  must  be  particularly  stated,  ib. 
As  to  patent  right,  ib. 
As  to  copyright,  ib. 

As  to  possession  under  color  of  title,  ib. 
As  to  fhcts,  ib. 
As  to  threats,  ib. 
Servicb  of  Subpcena  OB  Ikjunction,  ib. 

Where  party  has  had  information  of  the  order,  ib. 
Information  fix)m  plaintiff's  solicitor,  ib. 
Order, 

Form  of;  382. 
Dissolved, 

How  injunction  dissolved,  383. 
In  open  court,  ib. 

Upon  special  hearing  at  the  chancellor's  house,  ib. 
Affidavits, 

When  read  in  contradiction  to  answer,  ib. 
Not  in  support  of  title,  364. 
As  to  &Gts,  ib. 
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8PB01AL  INJtJNCnONSp  fta— om«fi«edL 

When  defendant,  hftving  obtained  time  to  file  affidayitBy  put  in  an- 
■wer  instead,  385. 
Injnnctlon  cannot  be  obtained  npon  affldaritB  filed  after  answeri  ih. 
May  be  read  of  acts  done  subsequent  to  filing  the  bill,  ib. 
Uaj  be  read  on  part  of  the  defendant,  in  opposition  to  affidavits  of  plaintiff  in 

oontradiction  to  the  answer,  ib. 
Prooeeding  upon  motion  to  dissolve^  386. 
Issue,  action  or  case,  ib. 
Certificate,  ib. 

Cause  must  proceed  to  a  hearing,  notwithstanding  certificate  against  plaintiff's 
tiUe,  ib. 
CoimNnsD, 

In  what  cases  ix^junction  continued  to  hearing,  38t. 

AOOOUNT, 

No  objection  to  injunction  that  there  cannot  be  an  account^  ib. 
Cases  enumerated  where  ii^unction  granted,  though  there  could  be  no  ao- 
count,  ib. 

WhETHBB  CX)UItT  WILL  DIBEOT  AK  AOT  TO  BB  DOUE^  ib. 

Passage  in  Ma  report  and  case  in  Tothill  that  it  wiB,  388. 

Contrazy  now  decided,  ib. 

Motion  to  pull  down  blinds  reflued,  ib. 

to  fill  up  a  ditch,  ib. 

to  repair  banks  of  canal,  ib. 

This  motion  mi^  be  obtained  indirectiy,  ib. 
SPECIAL  INJUNCTION  TO  STAT  PBOCBBDINGS  AT  LAW,  14. 
SPEOIFIG  CHATTEL, 

Erjoyment  o^  protected,  36*7. 
SPECIFIC  PERFORMANCE, 

Injunctions  to  restrain  ejectments  on  the  ground  o^  49. 

Vide  Chvenanta. 
STANNARIES, 

Injunction  to  stay  proceeding  in,  175. 
STATIONERS'  HALL, 
Entry  at^  319. 

stock; 

Transfer  o^  restrained,  343. 
STOCK  JOBBINa,  35. 
STREETa— Tide  Nuisakce. 
SUBPCENA,  74. 
SURETIES, 

Relief  to^  64. 
TENANT, 

Cannot  compel  his  landlord  and  stranger  to  interplead,  398. 
'  set  up  his  lease  against  his  landlord,  ib. 

Tide  COYENAinV— iBTEBFLEADEa— PBOOXSDINaS  AT  LAW— Wl0IIi 

IN  COMMON, 


Iigunctions  between,  199. 

—  BY  CURTESY,  203. 

Punishable  at  common  law  for  waste,  182. 
Injunction  against,  200. 

—  AT  WILL,  235. 

148 
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TENAin*  BT  SUFFERANCE,  236. 
FOR  LIFE, 

'When  first  made  liable  to  action  of  waste,  199,  215. 

Reetrained  in  equity  fVom  committing  waste,  203. 
WITHOUT  IMPEACHMENT,  199. 


FOR  YEARS, 


When  first  made  liable  to  action  of  waste,  181. 
Restrained  by  injunction,  199. 

—  RENEWABLE  FOREVER^ 
When  restrained,  212. 

—  IN  TAIL, 


Not  restrained,  212. 

AFTER  POSSIBILITT, 


Not  restrained,  222. 
When  of  a  remainder,  222. 
Restrained  from  equitable  waste,  224. 

ReSTRJLI>-ED  from  ALISNA.TION,  ib. 


TERMS.— Vide  SEmxa  up  Terms. 
TIMBER^ 

Property  in,  when  severed,  246,  261. 

Directed  to  be  felled,  255. 

Removal  ot,  restrained,  351. 
Vide — Waste. 
TIME, 

Order  for,  85. 

TITHES» 

Injunctions  formerly  granted  where  parties  suing  on  statute  E.  6.,  Hi. 

Vide  MoDTTB — Fboceedings  ik  other  Courts^Perpetual  iKJUVOnONBr 
TRADE, 

Fixtures  set  up  for,  188. 

Covenants  in  restraint  of,  365. 

Injunctions  to  reatram  setting  up  the  same  trade,  ib. 

carrying  on  trade  under  name  of  another,  369; 

TRANSFER  OF  STOCK:, 

Injunction  to  restrain,  343. 
TRANSLATION, 

Copyright  in,  326. 
TREES.— Vide  Waste. 
TRIAL, 

Injunction  to  stay,  103. 

Order  for  injunction  to  stay  not  discharged  separately,  121^ 

Vide — ^Nuisances — Patents. 
TRUSTS, 

Injunctions  to  spiritual  courts  in  cases  o?  171. 
TRUSTEES  TO  PRESERVE  CONTINGENT  REMAINDBRSi 

Injunction  by,  206. 
UNDERHAND  AGREEMENTS,  32. 
USURY,  35. 
VERDICT, 

Whether  inheritance  bound  on  one  only,  413: 

Vide — Perpetual  Istjuk ctions. 
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WARD, 

Intercourse  with,  restrained,  349. 
Vide — Guardian — Special  Injunctions. 
WARRENS, 

Waste  in,  183. 
WASTE, 

Injunctions  to  stay,  179. 

Definition  of,  ib. 

Who  might  commit  waste  at  oommon  law,  180. 

In  timber,  ib. 

What  trees  timber,  181. 

What  lh>m  their  situation,  182. 

What  destruction,  ib. 

Cutting  underwood,  where  waste,  lb. 

Where  trees  excepted  out  of  the  demise,  ib. 

ESTOYEBS, 

What,  183. 

Where  tenant  takes  more  than  neoessaiy,  184. 

Must  be  specifically  applied,  ib. 

Ecclesiastical  bodies  an  exception  ib. 
In  gardens,  parks,  &&,  185. 
By  alteration  of  property,  186. 

Arable,  ib. 

Meadow,  lb. 

Mills,  ib. 

Houses,  187. 
In  houses,  ib. 

What,  ib. 

Permissive  waste,  ib. 
From  the  act  of  Gk>d,  lb. 

Statute  of  6  Anne,  ib. 

Where  covenant  to  repair,  188. 

Extent  of  tenant's  liability,  ib. 

FlXTUBKS, 

Ancient  rule  concerning,  188. 

As  between  heir  and  executor,  190. 

executor  of  particular  tenant  and  renialnder  man,  191. 

landlord  and  tenant,  ib. 

UTmnsnfl  for  Trade  an  exception. 
Soap  boiler,  ib.  * 
Fire  engine  for  colliery,  ib. 
Cider  mill,  ib. 
Varnish  house^  ib. 
Not  farming  utensils,  ib. 

Whether  young  trees  in  case  of  nurseryman,  192. 
Articles  Of  ornament. 
Should  be  removed  before  expiration  of  tenant's  term,  ib. 
May  be  removed  while  still  in  possession,  ib. 
Waste  in  Mines, 
What,  192. 

Tenant  for  life  under  settlement  may  work,  though  mines  not  open  when  the 
settlement  made,  ib. 
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Where  a  demise  of  land  with  mines,  193. 
Tenant  may  open  new  shafls,  ib. 

^ dig  for  estovers,  ib. 

Where  resenration  by  the  crown  without  right  of  entry,  ib. 

Grown  cannot  grant  license  to  dig,  194. 

May  restrain  the  tenant,  ib. 
Oopyholder  cannot  dig  without  leave  of  the  lord,  ib. 
Nor  lord  without  consent  of  tenant,  ib. 
Court  unwilling  to  restrain  working  of  mines,  194. 
Grant  of  mines  not  to  be  presumed  from  the  party  having  worked,  195. 

PsOOSSDINaS  AT  COMHOK  LaW, 

Writ  of  prohibition,  19Y. 
Taken  away  by  Westminster  2,  ib. 
Writ  of  summons,  ib. 
Single  damages,  ib. 

Treble  damages  by  statute  of  Gloucester,  ib. 
Action  on  the  cause,  ib. 
Not  for  permissive  waste,  ib. 
Writ  of  estrepement,  198. 
Pendefnie  placib. 
Bill  w  Equitt, 

For  permissive  waste,  ib. 

PEBaOirS  FOK  Ain)  against  whom  INJUKOTION  aSANTED, 

Tenant  for  life  or  years,  199. 

Tenant  for  life  always  impeachable  unless  by  express  proviBi<m,  ib. 

Where  devise  acoompanied  with  precatory  words,  ib. 

Tenant  for  life  no  property  in  the  trees,  200. 

Has  a  special  interest  in  the  fruit  and  shade,  ib. 

Cannot  cut  the  trees  demised  with  the  premises,  ib. 
Case  where  lands  were  directed  to  be  sold  and  others  purohased,  ib. 
Injunction  granted  where  an  intermediate  estote  for  life^  ib. 

On  application  of  remainder  man,  201. 

Ground  landlord  against  sub-lessee,  ib. 

On  application  of  mesne  remainderman,  202. 

Qu.  Whether  remainderman  in  fise  should  be  a  party,  ib. 

8«mJbk  not,  ib. 

Mesne  remainderman  cannot  have  an  account,  ib. 
Tenant  for  life  having  sold  the  timber  cannot  restrain  the  vendee,  203. 
Tenant  by  curtesy,  ib. 
Jointress,  ib. 

Whether  jointress  can  cut  timber  where  covenant  that  her  estate  shall  bo 
of  a  yearly  value  and  it  fidls  o£^  203. 
Mortgagee  in  possession,  ib. 

Whether  he  will  be  restrained  if  security  defective^  204. 
Mortgagor  in  possession,  ib. 

Restrained,  lb. 

May  cut  underwood,  205. 

Not  at  unseasonable  times,  206. 

Restrained  where  he  became  bankrupt,  ib. 
Trustees  to  preserve  contingent  remainders,  206. 
Power  0^  ib. 
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May  have  an  injnnctioii,  ib. 
Persons  in  siinilar  situation,  20*7. 
Lord  of  manor,  ib. 
Dormant  surrenderee,  208. 
Trustee  with  the  whole  legal  fee,  ib. 
Purchaser  in  possession  without  having  paid  purchase-money  rostrained,  ib. 
Where  executory  devise^  209. 

Iig'unction  granted  before  the  contingency,  ib. 
Infiuit  en  v&Ure  aa  mere, 

May  have  an  injunction,  210.  * 

Ooparoeners,  jomt  tenants  and  tenants  in  common,  ib. 
Application  between  discouraged,  ib. 
Bzoeptions,  211. 
Where  one  insolvent^  ib. 
Where  the  waste  amounts  to  destruction,  ib. 
Where  one  occupying  tenant  to  the  other,  ib. 
Tenant  in  tail,  ib. 

Not  restrained,  212. 

Gift  on  condition  not  to  commit  waste,  void,  ib. 
Guardian  of  infant  tenant  in  tail  not  restrained,  213. 
Tenant  under  lease  renewable  forever,  ib. 
Not  restrained  in  Ireland,  214. 
Probably  would  be  in  Bngland,  ib. 
Tenant  without  impeachment,  ib. 

Had  the  property  in  the  trees  at  law,  ib. 
Not  restrained  in  equity,  ib. 
Nor  his  assignee,  ib. 

Restrained  where  abusing  the  privilege,  215. 
Equitable  waste,  ib. 

Progress  of  the  doctrine  of  equitable  waste^  ib. 
Destruction,  216. 

Timber  of  too  young  a  growth,  218. 
Trees  planted  for  ornament,  ib. 
Cannot  be  out  though  planted  by  the  tenant  himself  219. 
Cut  where  gaps  made  by  a  storm,  ib. 
Tenant  in  tail  after  possibility  of  issue  extinct,  222. 
Unimpeachable  for  waste,  ib. 
Question  upon  the  right  of  tenant  for  li^  with  remainder  in  tail  after  possibility  of 

issue  extinct,  223. 
Unsatisfactory  certificate  of  Eing*s  Bench,  ib. 
Restrained  from  committmg  equitable  waste^  ib. 
Tenant  in  tail  restrained  fiom  alienation,  224. 
By  special  act  of  parliament,  225. 
By  revision  in  the  crown,  ib. 

Question  whether  he  will  be  restrained  from  committing  equitable  waste,  ib. 
Waste  by  collusion,  226. 

Where  tenant  for  life  impeachable,  and  remainder-man  for  life  unimpeachable,  ib. 
Where  tenant  for  life  and  remainder-man  in  fee  subject  to  contingent  estates,  227. 
Where  tenant  for  life  has  next  estate  of  inheritance  in  remainder,  but  subject  to 
contingent  estates,  ib. 
Where  a  trespasser  cuts  by  permission  of  tenant,  228. 
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Case  where  trustees  for  the  purchase  of  land  of  which  they  were  to  be  tenants  for 
life  sans  waste,  purchased  an  estate  with  a  disproportionate  quantitj  of  tim- 
ber, 229. 
Tbespass,  ib. 

Formerly  injunctions  refhsed  in  cases  ot,  ib. 

When  first  granted,  ib. 

Flamang^s  case^  ib. 

Lord  Byron^s  case,  ib. 

Subsequent  cases  in  which  refused,  230. 

Where  granted,  231. 

Against  person  cutting  by  collusion  with  tenant,  ib. 
Lord  of  manor  digging  on  copyhold  premises,  232. 
Purchaser  not  haying  paid  purchase-money,  ib. 
Persons  taking  valuable  stones  on  a  manor,  ib. 
Kot  granted  where  plaintliTs  title  denied  by  the  answer,  233. 
Injunctions  against  tenant  at  will  and  sufferance,  236. 

OOPTHOLDEB,  ib. 

Determination  in  JBmcA  v.  Bampton^  that  lord  could  not  restrain  copyholder,  Ih. 
Overruled,  236. 
Bbxaoh  of  Ooyenants, 
Restrained,  ib. 

Covenants  to  keep  banks  in  repair,  237. 
Kot  to  remove  dung,  238. 
Not  to  plough  meadow,  ib. 
Not  to  dig  for  sand,  Ac,  ib. 

Not  to  convert  a  house  into  one  of  another  nature,  ib. 
Determinations  at  law  as  to  cultivation  in  a  husbandlike  manner,  &a,  ib. 
Violation  of  the  custom  of  the  country,  ib. 
Bound  to  preserve  it  without  express  covenant,  ib. 
Tenant  from  year  to  year  violating  it  restrained  in  equity,  ib. 
From  ploughing  pasture,  239. 
Sowing  deleterious  crops,  ib. 
Distinction  between  express  and  implied  covenants,  ib. 

Where  tenant  holding  over,  ib. 
Restrained  from  pulling  down,  notwithstanding  general  covenant  to  repair,  ib. 
License  to  carry  on  one  trade  does  not  include  others,  ib. 
Ecclesiastical  Persons,  ib. 

Common  law  remedies  against,  240. 
Early  opinion  that  no  writ  of  prohibition  against,  ib. 
Writ  discovered  by  Lord  Coke,  ib. 
Prohibition  issued  by  Lord  Ellesmere,  lb. 
Present  doctrine,  241. 

What  acts  amount  to  waste  in  ecclesiastical  persons,  241. 
Parson  cannot  cut  down  timber,  ib. 
Nor  open  mines,  ib. 
Nor  can  a  bishop,  ib. 

Parson  may  work  mines  abeady  open,  may  out  timber  for  repairs,  Ac,  ib. 
Estovers,  ib. 

Need  not  be  specifically  applied  by  eodesiastical  corporations,  ib. 
Injunctions  against,  242. 

By  patron  against  rector,  243. 
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By  attorney-general  against  bishop,  ib. 

Deans  and  chapters,  ib. 
Not  hj  uninterested  persons,  ib. 

Granted  by  Lord  Thnrlow  against  the  widow  of  a  deceased  rector,  ib. 
Bin  for  should  not  pray  an  account,  ib. 

Injunction  by  bishops  against  their  tenants  holding  under  leases  without  impeach- 
ment before  the  disabling  statute,  243. 

AOCOUKT  OF  WASTE,  244. 

Origin  of  the  jurisdiction,  ib. 

Always  granted  where  consequential  to  the  injunction,  246. 

Where  no  injunction  prayed,  ib. 

Granted  if  profits  of  mines,  &a,  ib. 

Whether  of  timber  cut,  245. 

Lord  Hardwicke's  opinion  in  Jesua  CoUege  v.  Bloomy  that  it  could  not^  lb. 
Lord  Eldon's  opinion,  ib. 
Contra  in  Whitfield  v.  Bewit^  ib. 

Chirih  Y.  Chtton^  246. 
True  distinction  seems  that  it  should  be  granted  wherever  no  remedy  at 

law,  247. 
Lord  Thurlow's  opinion  that  it  might  be  granted  In  every  case  where  timber 
wrongfully  cut,  248. 
Account  agains^assets,  249. 

Lord  Cowpe^s  opinion  that  it  might  be  granted  seems  wrong,  ib. 

No  remedy  in  equity  against  assets  for  l^al  waste^  action  at  law  in  respect 

of,  260.  • 

Account  in  equity  for  equitable  waste,  25L 
Mode  of  taking  account  in  equity,  ib. 
Property  in  timber  severed,  ib. 
In  the  first  vested  estate  of  inheritance,  ib. 
Not  where  precluded  by  his  own  acte,  ib. 
Kule  applies  though  the  whole  fee  is  vested  in  trustees,  ib. 
Timber  directed  to  be  felled,  245,  251. 
Application  of  the  money  produced  by  it,  ib.,  262. 
Purchase  of  lands,  ib.,  ib. 
Defraying  expenses  of  indosure,  245. 
Left  in  money,  ib. 
In  what  cases  directed,  ib. 
Infants,  25t. 
Lunatics,  ib. 

Declaration  as  to  the  nature  of  the  property  in  case  of  conversion,  (b. 
Where  declaration  omitted,  ib. 

Extent  of  the  rule  as  to  there  being  no  equity  between  the  representatives,  ib. 
Distinction  between  the  doctrine  as  applicable  to  the  estates  of  infants  aud  luiui* 
tics,  258. 
WHABFS.— Vide  Pukprestures— Nuisahcb. 
WIBRS.— Vide  PuBPBBSTuaB— Nuisance. 
WOAD, 

Injunctions  to  restrain  sowing,  ib. 
WINDOWS.— Vide  Pubprbstubb— Notbahc*. 
WOOD.— Vide  Waste. 
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WBTT, 

Of  estrepement,  19t. 
Of  iiyunctioii,  9. 

Remedial,  9. 

JudicuU,  426. 
Of  prohibition,  14. 
Of  prohibition  of  WMte^  191. 
Of  ■ummons,  ib. 


'S 


INDEX  TO  THE  NOTES. 


ABATBMBOT, 

Of  action  under  N.  T.  Berised  Statutes,  168—3,  169. 

Of  action  under  N.  Y.  Code^  169—1,  169—2. 

When  suit  in  equity  abates,  how  revived,  169 — 2. 

Of  suit,  by  death  of  party,  169—4. 

Of  suit,  by  discharge  of  complainant  under  insQlvent  aot^  169—4. 
ACCIDENT, 

Definition,  16—1,  16. 

Defined  by  Jeremy,  16—1. 
"       by  Story,  16. 

Jurisdiction  of  equity  in,  16. 

How  &r  it  win  excuse,  47. 
ACCOUNT, 

Jurisdiction  of  equity  in,  60—1,  62,  63,  63—1,  63—2,  63—3,  244,  244—1. 

Action  0^  at  common  law,  61,  244. 

When  decreed,  61,  62,  63.  , 

When  binding  and  oonduaive^  61,  61 — L 

When  opened,  61 — 1,  62. 

What  essential  to  sustain  bill  for,  62,  63. 

Of  Partnership^  63—3,  63—6. 

In  cases  of  tithes^  171 — 2. 

When  tenant  for  life  may  have^  for  timber  cut  wrongfully,  201—1. 

In  cases  of  legal  waste,  244 — 1. 

Whether  bill  for  account  of  waste  merely  will  lie  without  an  Injunction,  247, 24^  248—1. 

Of  equitable  waste,  249—2. 

Principle  upon  which  courts  of  equity  originally  entertained  suits  for,  260 — 1,  261. 

At  law,  and  in  equity,  261,  262. 
ACTION, 

Relief  against^  for  unpaid  purchaae-money,  48,  48 — 1. 

Of  waste,  11—2. 

Suit  in  chancery,  how  revived,  169 — 2, 169 — 3. 

When  interest  of  parties,  renders  suit  defective,  169 — 2,  169 — 3,  169—4. 

How  benefit  of  suit  may  be  obtained  after  it  has  become  defective  or  abated,  169—4. 

Of  account,  244. 
ADMIRALTT, 

Distinction  between  instance  and  prize  court  o^  175. 

Jurisdiction  of  IT.  &  District  courts  in  cases  of,  176,  176—1. 

Constitution  of  IT.  a  relative  to,  176—1. 
APFIDAVIT, 

Definition,  107-^. 

When  resorted  to,' 107— 3,  108,  108—1. 

By  whom  made,  108. 

149 
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How  entiUed,  108—1,  108—2. 

Requisitec  generallj,  108—2,  108—3,  109,  109—1,  110. 

Of  merits,  t8— 3,  110. 

To  obtain  commission,  112—1,  112—2,  112—3,  113. 

To  contradict  answer,  135,  136,  13*7,  138. 

In  support  of  answer,  138 — 1,  138 — 2,  138 — 3. 

In  support  of  application  for  special  injunction,  3*77. 

Of  complainant,  usually  subjoined  to  bill,  380 — 1. 

As  to  reading  in  opposition  to  motion  to  dissolve  injunction,  383,  384,  385,  385 — ^1, 
385—2. 

In  bill  of  intei^eader,  400. 
AGREEMENT, 

What  Toid,  3^—1,  38—2,  38—3. 

Against  what  no  relief  granted,  38 — 3,  38—4, 

Remedy  in  cases  of  breach  ofj  49,  49 — 1. 

Under  statute  of  fhtuds,  49 — 1,  49 — 2. 

Enforcing  delivery  o^  339. 

Jurisdiction  of  equity  over,  342 — 1,  344. 

In  restraint  ot  trade,  366. 
AMENDMENT, 

Of  biU,  148—1,  148—2,  148—3,  148—4,  148—6,  148—0. 

Rule  of  N.  Y.  Chancery  relative  to,  148—3. 

Design  of  N.  T.  Code  relative  to,  148—7. 

Provisions  of  N.  Y.  Code  relative  to,  148 — 7. 

Rules  of  Supreme  Court  of  U.  S.  on  subject,  148—7,  148 — 8. 

Effect  of  amending  injunction  bill,  148 — 8,  149. 

As  to  amending  injunction  bills  generally,  149 — 1,  149 — 2. 

Second  amendment,  150. 

When  bill  amended  at  same  time  exceptions  to  answer  are  filed,  150 — 1, 

Great  latitude  allowed  to  plaintiff  in  making,  157 — 1. 

Effect  of  amending  bill,  168—3. 
ANSWER, 

Sufficiency,  84-7I,  85,  107,  107—1. 

Time  for,  in  several  states,  85. 

Under  former  chancery  practice  of  New  York,  85,  85 — 1,  85—4. 

In  New  York,  under  the  code,  86—1,  86. 

Time  for,  85—4,  86. 

When  unpertinent,  123—4,  124,  124—1,  124—2. 

Reference  oi;  lor  impertinence,  124—2,  125,  125 — 1. 

Exceptions  to,  for  scandal  and  impertinence  in  New  York;  126 — ^2,  125 — 3. 

Practice  in  expunging  matter  fh>m  under  New  York  Code,  126^  127. 

For  dissolving  hsjunction,  127 — 1. 

Insufficient  answer  no  answer,  131. 

Filing  further  answer,  133 — ^2. 

Form  of  second  answer,  133 — 2,  134. 

To  amended  bills,  exceptions  to,  134. 

Admissibility  of  affidavits  to  contradict,  135,  136,  137,  138,  138—3,  138 — 4. 

Affidiivits  in  support  of,  138—1,  138—2,  138—3. 

How  far  evidence  for  defendant,  138 — i^  138 — 5. 

How  far  evidence  against  co-defcndar.t»  138 — 5,  139. 
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APPEARANCE, 

Of  married  woman,  82—3,  83,  86—2. 
Process  for  in  New  York,  74—2. 

"  in  courts  of  U.  S.,  74—2,  74—8. 

Usual  mode  of,  82,  82—1. 
Of  female  defendant,  82. 
Of  infant,  82,  83,  83—1. 
Of  state,  82—1. 
Definition,  82—2. 
By  idiots,  lunatics,  &c.,  83 — 1. 

APPEAL, 

Chancery  practice  of  New  York,  relaUve  to,  374^  376,  376—1,  376—2,  376—8,  875—4. 

ASSETS, 

From  what  the  word  derived,  64. 

"What  are,  64.  * 

pistribution  of  in  Chancery,  54,  54 — 1. 

Extent  and  importance  of  subject,  249. 

Order  of  marshalling  towards -payment  of  debts,  249: 

English  rule  fbr  administration  of,  249. 

Administration  generaUy,  249—1,  249—2. 
ATTACHMENT, 

Process  of,  80,  80 — 1. 

How  issued,  80. 

In  cases  of  contempt,  80,  80—1,  85—2,  86-^. 

Against  trespassers,  80 — 1. 

To  compel  payment  of  jnoney,  80 — 1. 

Cannot  issue  against  Attorney-general,  86 — 2. 

y^hen  feme  covert  in  contempt,  85 — 2. 

Against  judge,  85—2,  85—3. 
ATTORNEY, 

Dealings  with  client,  32—1,  32—2,  32—3. 

ATVARD, 

Jurisdiction  of  equity  in  setting  aside,  68,  68—1,  68—2. 

BAIL, 

At  common  law,  100. 

Definition,  100. 

Various  kinds,  100,  100—1. 

Injunction  to  stay  proceedings  against,  102—8. 
BANKRUPT, 

Act  of  Congress  of  1841,  360—4. 

Assignee,  350 — 4,  351. 
BILL  IN  CHANCEY, 

Nature,  106—1,  106—2. 

Reference  for  scandal  and  impertinence  by  English  Practice,  127. 

When  framed  with  double  aspect,  74. 

Prayer  o?  73,  74,  74—1,  378,  378—1. 

Practice  in  New  York,  relative  to  verification,  81. 

Verification  of  complaint  under  N.  Y.  Code,  81,  81 — 1. 

Amendment,  148—1,  148—2,  148—3,  148—4,  148—5,  148—6. 

Rule  of  N.  Y.  Chancery  relative  to  amendment,  148 — 7. 

Provisions  of  N.  Y.  Code  relative  to  amendment^  148—7. 

Roles  of  Supreme  Court  of  U.  S.  on  subject  of  amendment,  148-^7,  148"-^. 


12M  mBBX  TO  THE  NOTS& 

BELL  IN  CHANOERY— ^ontfnuddL 

Effect  of  amending  injunction  bill,  148 — 8,  149. 

An  to  amending  injunction  biOs  generally,  149 — 1,  149—2. 

Second  amendment,  160. 

Wlien  amended  at  same  time  that  exceptions  to  answer  are  filed,  160—1. 

Filed  for  purpose  of  discovery,  converted  into  one  for  relief  168 — 1, 168 — ^2. 

Effect  of  amending,  168 — ^3. 

Office  of  amended  or  supplemental  bill,  161,  162,  162 — 1. 

When  dismissed  for  want  of  prosecution,  162—1,  162—2,  163. 

Effect  of  dismissing  for  want  of  prosecution,  162 — 2. 

What  the  bill  should  set  forth  in  order  to  support  motion  for  injunction,  231^2,  232. 

For  injunction  against  public  nuisance,  261—1. 

Amending  without  prejudice  to  injanction,  387. 

Staying  proceedings  on,  414^  416. 
BILL  OF  DISCOVERY, 

Definition,  36 — 2. 

What,  and  when  it  lies,  106—2,  106—3. 

Abolished  by  New  York  Code,  106—3. 

What  necessary  to  maintain,  36—2,  36. 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES^ 

Right  of  holder,  66—4,  66. 

Liability  of  parties,  66—4,  66,  66—1. 

Effect  of  giving  time,  66—1,  66—2. 

What  act  of  bolder  will  disdiarge  parties,  66—2,  66—3,  66—6,  66—6. 

Fraudulent  negotiation  oi,  11 — 3. 

Jurisdiction  of  equi^  in,  11 — 3. 

Interference  of  equity  in  relation  to^  341 — 1,  842. 
BILL  OF  INTERPLEADER^ 

Definition,  396,  396—1,  396—4. 

At  common  law,  396,  396—1. 

Jurisdiction  of  courts  of  equity  to  compel,  396—1,  396—2,  400. 

Origin  of  jurisdiction  of  equity,  396—2,  396—3. 

When  it  Ues,  396—3,  396— 4^  395—6,  396—6,  396—7,  396—8,  397, 398,  399,  399—1, 
400,  406—1. 

Principle  of  mterpleader  suit,  396—8,  396,  396—1. 

In  cases  of  adverse  titles,  397,  398. 

What  neoeasaiy,  in  order  to  mafntsin,  899,  400,  400—1,  401. 

Affidavit,  401. 

Disposal  of  questions  arising  upon,  by  courts  of  equity,  406. 

Who  entitled  to  costs,  406,  406—1. 
BILL  OF  PEACE, 

Definition,  414. 

When  prc^r,  414^  414—1,  417,  418,  419,  422,  422—1. 
BOND, 

When  ordered  to  be  delivered  up  and  cancelled,  34—1,  33,  36—1. 

When  void,  33—1,  38—3. 

Remedy  in  case  of  loss  of,  16, 16 — ^1. 

Post  Obiit,  vaUdity  o(  32—4,  32—6,  82—6. 
BOUND  ARIESt 

Decree  in  suit  to  ascertain,  422 — ^2,  423. 

Commission  to  settle,  422 — 2,  423. 

Costs  of  suit  to  lettle^  423. 
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BUILDINGS, 

Erected  upon  land  of  another,  become  part  of  the  land,  191,  192. 

Interference  in  controlling  proceedings  in  other  courtSi  142. 

Jurisdiction  in  case  of  loea  of  writing,  16 — 1,  1&— 2. 

In  what  cases  it  will  relieve,  17, 18. 

Jurisdiction  in  Massachusetts  in  cases  of  mistake,  20. 

Jurisdiction  in  cases  of  mistake  in  award,  20,  20 — 1,  20—2,  20^-3. 

When  it  will  relieve  in  cases  of  defective  execution  of  powers,  20 — 3,  20-*4. 

Rule  as  to  remedial  powers  oij  20 — 6. 

When  it  will  relieve  from  mistake  of  facts,  20 — 6,  21. 

When  it  will  relieve  fh>m  mistake  of  law  as  well  as  of  fiict,  21. 

How  far  it  will  relieve  against  mistake  in  proceedings  at  law,  23 — 2,  23—3. 

When  it  will  relieve  against  contracts,  32—4,  32—^,  32 — 6. 

Jurisdiction  to  order  bond  to  be  delivered  up  and  cancelled,  34-*-l,  36,  36 — 1. 

General  powers  and  jurisdiction,  36—2. 

Jurisdiction  for  discovery,  36 — 2,  36. 

Jurisdiction  to  restrain  proceedings  elsewhere  for  abuse  of  its  proossBi,  66. 

Jurisdiction  in  setting  aside  award,  68,  68 — 1,  68 — 2. 

Application  to,  for  new  trial,  69,  69 — 1. 

Power  to  make  rules,  82 — 1. 

Office  ot,  amended,  or  supplemental  bill,  161,  162,  162 — 1. 

When  bill  dismissed  for  want  of  prosecution,  162 — 1,  162 — ^2,  163. 

Effect  of  dismissing  bill,  for  want  of  prosecution,  162 — 2. 

Origin  of  equity  jurisdiction  o^  164. 

Chancery  powera  in  the  several  states,  164,  166. 

Equity  jurisdiction  of  courts  of  U.  S.,  166,  166—1. 

Equity  jurisdicUon  of  courts  of  New  York,  166—1,  166—2,  166—3,  166—6,  166—6, 

166—7,  166—8,  166—9,  166—10,  166—11,  166—12,  166—13,  166—14,  166—16. 
Equity  jurisdiction  of  courts  of  Massachusetts,  166^16,  166^16. 

"  "  •»  New  Jersey,  166—16. 

"  "  "  Mississippi,  166—17. 

"  "  "  South  Carolina,  166—17,  166—18. 

*'  '*  "  Alabama,  Arkansas,  Connecticut,  Delaware,  166 — 18. 

"  "  ''  Florida,  Georgia,  Illinois,  Indiana,  ib. 

"  '*  *'  Iowa,  Kentucky,  Louisiana,  Maine,  Michigan,  166—19. 

"*  "  '*  Missouri,  New  Hampshire,  South  Carolina,  Ohio^  Bhode 

Island,  166 — 20. 

•*  "  "  Pennsylvania,  166—20,  166—21,  166—22. 

"  "  ^  Tennessee,  Texas,  Vermont,  166—22. 

"  "  "  Virginia,  166—22,  166—23. 

"  *'  **  Wisoousm,  California,  166—23. 

Jurisdiction  to  restrain  equitable  waste,  229,  230. 
Jurisdiction  in  account  of  waste,  244^2,  246,  246—1,  246,  246—1. 
Jurisdiction  in  cases  of  nuisance,  269,  269—1,  269—2,  269—3,  269 — 4,  269—6. 
Jurisdiction  in  case  of  (battels,  367 — 2. 

Jurisdiction  to  restrain  railway  company  from  injuring  property,  372^-4. 
Ground  of  interference  between  public  companies  and  individuals,  472 — 6,  372 — 6. 
Compelling  performance  of  substantive  act,  388,  388 — 1,  388—2,  388—3. 
Suppressing  multiplicity  of  suits,  417,  418,  419. 
Science  of;  427—1,  428. 
COMMISSION  TO  TAKE  TESTIMONY, 
In  New  York,  106—3. 
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COMMISSION  TO  TAKE  TESTIMONY— con«nt«jd. 

la  Virginia,  10ft— 3. 

In  New  Jeraoj,  106—4,  112. 

In  aid  of,  or  defence  to,  action  at  law,  111,  112,  112-^1. 

How  obtained,  112—1,  112—2,  112—3. 

Filing  bUI  for,  113. 

General  requisites  of  bill  for,  113,  113—1. 

Application  for,  when  made,  113-^1. 

Decisions  relative  to,  113—1,  113—2,  113—3,  113—4,  113—6,  114,  114—1,  114— S, 
114—3,  114—4. 

In  courts  of  United  States,  114,  114—1,  114—2,  114—3. 
CONTEMPT, 

Power  of  courts  to  punish  for,  102 — 6,  102 — 6. 

Statute  relative  to  proceedings  for,  in  New  York,  103,  103 — 1. 

Provisions  of  New  York  code,  103 — 1. 

Party  in,  cannot  spply  to  court  for  a  favor,  155—4. 
CONTINGENT  REMAINDER, 

Law  of,  20f>— 2,  206—3. 

Defeat  o(  how  prevented,  206—4. 

Trustees  to  preserve,  may  defeat,  206 — 6. 

Wlien  trustees  to  preserve,  ordered  to  join  in  conveyanoes  for  the  purpoae  of  barring^ 
206—6. 

Limitations  to  trustees  to  preserve,  206 — 6,  206—7,  206 — 8,  206—9. 

Necessity  of  trustees  to  preserve,  how  obviated  in  New  York,  206 — 9,  206 — 10. 

By  revised  code  of  Mississippi,  206 — 10. 

Duty  of  trustees  to  preserve,  206 — 10,  207. 

Provisions  of  New  York  Revised  Statutes,  209 — 3. 
CONTRACT, 

Post  ohiit,  validity  ot,  32—4,  32—5,  32—6. 

Gaming,  interference  of  equity  in  case  o(  37,  37 — 1,  37 — 2,  37 — 3,  38. 

illegal,  suppression  o^  384. 
CONTRIBUTION, 

Interference  of  equity  to  enforce,  41. 

Action  for,  when  sustained,  41. 

When  action  for,  allowed  by  civil  law,  41. 

French  law,  relative  to,  41. 
COPARCENARY, 

Estate  in,  211—1. 
COPYHOLDS, 

Blackstone^s  account  o(  207 — 1,  208. 
COPYRIGHT, 

Jurisdiction  of  equity  in,  11—3,  308—1,  309,  330—2,  330—3. 

When  aid  of  equity  refused  until  recovery  at  law,  11 — 3. 

Defined,  308. 

Principle  of,  308,  308—1. 

Roman  law,  308 — 1. 

English  statutes,  309,  309—1,  310,  310—1,  310—2,  310—3,  310—4,  310—6,  310—6, 
310—7,  310—8,  310—9,  310—10,  3J0— 11,  310—12,  310—13,  310—14,  310— 15^ 
310—16,  311,  311—1,  311—2,  311—3,  311—4,  312,  312—1,  315—1,  316. 

Statutes  of  United  States,  312—1  to  317—1. 

PenalUes  for  violating,  313,  317—1. 

Rules  which  determUie  the  infringing,  316. 
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Power  of  granting  under  oonstitation  of  United  States,  316. 

Rights  of  antlior  at  common  law,  316—3,  316 — 4,316—6,317,  317—1,  317—2,  317—3. 

Prerogative  right,  317—2,  317—3,  317—4^  317—6,  317—6,  317—7,  317—8,  317—9. 

417—10,  318,  318—2. 
In  law  reports,  318—1,  318—2,  318—3,  318^,  318—6,  318—6. 
Music,  321,  323. 

Epistolary  writings,  323,  323—1.  324,  324—1,  324—2,  324—3,  324—4,  326. 
•Difference  between  provisions  of  statute  of  Anne  and  act  of  Congress,  319. 
Registry  in  England,  320—320—1. 
Dramatic  pieces,  320—2,  320—^,  320 — i,  320—6. 
In  single  sheet,  321,  321—1. 

Unpublished  manuscripts,  321—1,  322,  322—1,  323. 
Translation,  326,  326—1,  326—2. 
Charts,  326—2,  327,  327—1,  329—1. 
Notes,  327—1,  3^7-2.  • 

Additions  and  alterations,  327 — 2. 
Abridgments,  327 — 3,  327—6. 
Extracts,  327—4,  327—6. 
Quotations,  327—6,  328,  328—1,  328—2. 
Question  as  to  violation  o^  328 — 3,  328—4,  328 — 6« 
Criticisms,  328—5,  328—6,  328—7. 
Road-books,  328—7,  329. 

Chronology,  calendars,  histories,  dictionaries,  encydoposdiaa,  329. 
Books  of  calculations,  329 — 1,  329 — 2. 
Immoral  works,  329 — 3,  330. 

Trade  marks,  330,  330—1,  371—1,  371—2,  371—3,  371—41 
As  to  restraining  defendant  before  recovery  in  action,  332^—1,  334^  334 — 1,  334^2. 
In  cases  of  assignment,  334 — 2. 
Injunction,  335. 

Cannot  be  copyright  in  obscene  or  immoral  works,  335 — 1,  336. 
Constitution  of  United  States,  336. 
COURTS^ 

Term  court  of  equity,  and  court  of  law,  considered,  14— K 
Cannot  apply  to,  for  a  favor,  when  in  contempt,  166—4. 
Origin  of  equity  jurisdiction  of  chancery,  164. 
Equity  jurisdiction  of  courts  of  U.  a,  166,  166—1. 

"  "  "    New  York,  166—1,  166—2,  166—3,  166—6,  166—6,  166—7, 

166:-8, 166—9, 166—10, 166—11, 166—12, 166-13, 166—14, 
166— '16. 

'*  **  "*    Massachusetts,  166—16,  166—16. 

"  "  "    New  Jersey,  166—16. 

"  "  "    Mississippi,  116—17. 

••  "  "    South  Cafolina,  166—17,  166—18. 

«  <<  "    Alabama,  Arkansas,  Connecticut,  Delaware,  Floddi^  Georgia, 

Illinois,  Indiana,  16&^18. 

u  H  u    loyrf^  Kentucky,  Louisiana,  Maine,  Michigan,  166—19. 

**  "  "    Missouri,  New  Hampshire,  North  Carolina,  Ohio,  Rhode  Island, 

1C6— 20. 

"  "  "    Pennsylvania,  166—20,  166—21,  166—22* 

"  •*  **    Tennessee,  Texas,  Vermont,  166—22. 

"  *•  "    Virginia,  166—23,  16^—23. 
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Equity  juriadtctioa  ot,  in  Wifloonain,  California^  16&--23. 

Of  admiralty,  175,  1*76—1. 

Fowen  of  District  courts  of  U.  S.,  1*75. 

Original  and  primary  Jurisdiction  of  courts  of  equityi  176. 

Jurisdiction  over  foreigners,  177.  » 

Ecclesiastical,  origin  oC,  171. 
rX)YENANT, 

Construction  of  in  equity,  46—4^  47. 

In  lease,  47—1,  47—2. 

Intention  of  parties  to  govern  in  construing,  237—1. 
CREDITOR^ 

When  relieved  in  equity,  18. 

Right  of  joint  to  priority  of  payment,  ib. 

Right  of  joint  to  share  in  separate  estate  of  debtor,  34. 

Giving  preference  to,  36,  37,  37—^. 

Right  to  compel  the  exhausting  of  a  particular  flmd,  61,  62,  62 — 1. 
DEBT, 

Specialty  in  respect  of  lands  descended,  341,  341 — 1. 
DECREE, 

Equal  to  judgment  at  law,  54 — 2,  54 — 6. 

For  sale  in  satis&ction  of  bond  creditor,  642. 

At  suit  of  creditors  against  executors  for  account,  54 — 3,  64—4^  54 — 5. 

Por  account  against  administrator,  64^-4^  54 — 5. 

When  final,  65,  65—1,  65—2. 

A  bar  to  another  suit,  68 — 1,  69. 

How  far  conclusive,  59. 

For  perpetual  injunction,  387 — 1. 

In  suit  to  ascertain  boundaries^  422 — %  423. 

To  yield  up,  quiet,  or  continue  poosession  of  land,  425, 426—1, 425—2, 426 — 3,  425—4. 
DE  DONia, 

Statute  of  212— 3,  212—4. 
DEED, 

Of  trust)  for  sale,  339,  340,  340—1,  341. 
DEMURRER, 

Definition  and  nature,  88,  88 — 1. 

Principal  end  of,  88 — 1. 

When  overruled,  88^1. 

When  separate,  88 — ^1. 

When  good  as  to  one  defendant  and  disallowed  as  to  others,  88,  88 — ^2. 

Under  former  chancery  practice  of  New  York,  88 — ^2. 

Under  N.  Y.  Code,  88—2,  89,  89—1. 

Ailer  order  for  time,  88 — 2,  89. 

Decisions  relative  to^  88 — 1,  89 — 2,  89 — 3,  90,  90 — 1,  90 — 2,  90—3,  90 — i,  90—6. 
DRUNKENNESS, 

When  acts  done  and  contracts  made  In  state  of,  relieved  against,  29,  30. 
DURESS, 

When  it  avoids  contracts,  27 — 1. 
EASEMENT, 

Right  to  enjoy  light,  270—3,  270—4. 

Definition,  270—4,  271. 

Presumed  fix>m  long  acquiescence,  271. 
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Parson  cannot  be  restrained  flrom  improving  hia  own  premiflet,  271,  271^1. 
ECCLESIASTICAL  PERSONS, 

How  considered,  240. 

Cannot  oommit  waste,  240 — X. 
ELECTION, 

When  it  ansea,  57. 

Complainant  electing  to  proceed  in  equity,  restrained  from  proceeding  at  law,  67 — 1. 

When  complainant  compelled  to  elect>  57 — 1,  58. 

When  defendant  entitled  to  order  to  compel  complainant  to  elect,  58,  58 — 1. 
ESTATE  TAIL, 

Doctrine  o^  212 — 4,  jl3. 

Tenant  in  tail,  after  possibility  of  issue  extinct,  222,  222—1,  222—2,  222—3,  224. 
ESTREPEMENT, 

Derivation  of  term,  198—3. 

At  common  law,  198 — 3,  198 — 4. 

Writ  of,  in  Pennsylvania,  198 — i^  198—5. 
EVIDENCE, 

Rule  as  to  parol,  238,  238 — ^1,  238 — ^2,  238 — 3. 
EXCEPTIONS, 

Deanition,  127—1. 

Grounds  for,  127—1,  127—2. 

To  answer,  127—2,  127—3,  127—4. 

Time  o?  to  answer  in  N.  Y.,  127. 

Effect  upon  motion  to  dissolve  injunotion,  128,  128 — 1. 

To  master's  report,  129—1,  129—2. 

Disallowing  under  former  ohanceiy  practice  of  N.  Y.,  129 — 3. 

To  master's  report,  form  o^  129 — 3. 

Adding  new  exceptions,  130,  130 — 1. 

Order  to  answer,  133. 

EXCHEQUER, 

Act  relative  to,  174. 

EXECUTOR, 

Duty  of,  as  to  trust  property,  32 — 6,  32 — 6,  33. 

Jurisdiction  of  equity,  over,  352,  353, 

Restrained  on  bill  filed  by  co-executor,  353 — 1. 
EXECUTORY  DEVISE, 

What  may  be  given  by  way  of,  209 — 2. 

How  estate,  in  case  o^  descends,  209 — 2. 

Number  of  lives  after  which  it  may  rest,  not  limited,  209 — 2. 
FIXTURES, 

Importance  of  law  of,  188 — 3. 

Distinction  as  to,  188—3,  189. 

Arising  between  what  classes  of  persons,  189. 

When  they  pass  upon  sale  of  the  freehold,  189 — 1. 

When  they  become  part  of  land,  191, 

Cases  arising  under,  collected  and  commented  on,  192—1,  192—2,  192—3,  192—4, 
193,  193—1,  193—2,  193—3  to  193—6. 
FRAUD, 

Definition  by  Pothier,  23—3. 

Defined  by  Story,  23—3,  25. 

Cases  of  constructive,  25,  26. 
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In  wh«t  cases  misrepresentation  amounts  to,  26,  26,  2*1, 

In  cases  of  undue  concealment,  2*1. 

When  relieved  against  in  equity,  32— i,  32 — 6. 
FRAUDS— STATUTB  OF, 

Under  Statute  of  Charles  Second,  49 — 1. 

In  the  United  States,  49—2. 

What  essential  to  agreement  under,  49 — 2. 
GUARDIAN  AND  WARD. 

Inability  ofj  to  deal  witli  each  other,  32,  32 — 1. 

Exposition  of  Lord  Hardwicke,  relation  to,  32 — 1. 

"         of  Lord  Eldon,  32—1.  « 

As  to  setting  aside  grants  and  other  transactions  between,  32 — 2. 

Guardianship  by  nurture,  213. 

Power  and  authority  of  gvardians,  213,  213 — 1,  213 — 2,  213—3,  213—4. 

Care  of  equity  over  guardians  in  the  management  of  property  of  infiemts^  213—3^  213—4, 
213—5. 
HEIR, 

As  to  bargains  with,  when  dealing  for  an  ezpectanc]^,  32 — 2,  32 — 3, 

Reasons  why  sales  of  reversions  by,  discountenanced,  32 — 3,  32 — 4, 
HIGHWAY, 

Definition,  259—6. 

Right  of  owner  of  adjacent  soil,  269 — 6^ 

Right  of  public  in,  269—6. 

How  regarded  in  law,  259—6. 

Right  of  public  at  common  law,  259 — 6,  260. 

When  washed  away,  right  of  public  to  a4}olning  land,  261. 

Laying  logs  in,  262. 

Narrowing,  a  nuisance,  262*-l. 
HUSBAND  AND  WIFE, 

Husband  in  taking  possession  of  wife's  property  must  do  what  is  equitable,  346^-3, 
34t,  347—1,  347—2,  347—3,  347—4,  347—6,  347—6,  848—8,  349,  349—1. 

Righto  of  wife  protected  by  equity,  346,  347,  347—1,  347—2,  347—8,  347—4^  347—6, 
347—6,  348. 

Effect  of  elopement  and  adulteiy  of  wife,  348 — 1,  348 — 2,  348 — 3. 

Evidence  of  reconciliation,  348 — 3. 

Disposal  of  vrife's  equity,  348—3,  349,  349—1. 
IGNORANCE, 

Distinction  between  ignorance  of  law  and  of  &et,  18,  18^1,  2<^— 1. 

Of  fact,  when  relieved,  IS^^l. 
IMPERTINENCE, 

Definition  o^  in  pleadmg,  86,  87. 

Under  ancient  rules  of  English  court  of  chancety,  87. 

Domestic  precedent  relative  to,  87,  88. 
INFANT, 

En  venire  sa  mere,  entitled  to  same  right  as  child  previously  bom,  210,  210 — 1,  210—2. 

Care  of  chancery  over,  266,  266 — 1,  349—2,  360,  350—1,  360 — 2,  360—3. 

When  custody  o(  given  to  mother,  350 — 3. 

Ground  of  the  jurisdiction  of  chancery  over,  349 — 2,  360,  350 — 1,  360 — 2. 
INJUNCTION, 

Defined  by  Story,  9. 
**       "    Jeremy,  9. 
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Preventive  and  protective,  rather  than  reflt9rative,  9. 

Nature  o^  and  when  granted,  10,  11. 

When  granted  on  petition  merely,  10,  37*7 — 2. 

Jurisdiction  of  equity  courts  in  Pennsylvania,  in  granting,  XL 

Nature  in  New  York,  under  the  code,  11. 

For  staying  proceedings  at  Uw,  11 — 1. 

In  other  cases,  11 — 2. 

In  waste,  11 — 2. 

In  nuisance,  11 — 2. 

Cannot  be  issued  in  one  action,  to  stay  proceedings  of  another  in  the  same  court,  61^ 

St— 1. 
Perpetual  to  action  on  recognizance,  66 — 6. 
Not  proper  in  matters  of  criminal  nature,  66 — 6,  67. 
Grounds  for  granUng,  6d — 1,  69 — 2,  69 — 3,  69-— 4. 
Against  executor  or  administrator  to  account,  69 — 2. 
To  stay  proceedings  at  law,  70,  71,  71 — 1. 
Not  to  be  issued  untU  bill  filed,  70,  71,  71—1. 
Upon  what  effect  of  depends,  105. 
When  extended  to  stay  trial,  105,  106,  106 — 1. 
Notice  of  motion  to  extend  to  stay  trial,  106,  106 — 1. 
Order  to  extend,  to  stay  trial,  106 — 1. 

Order  nisi,  for  dissolving,  106--4^  106—5,  123—1,  123—2,  123—3. 
Dissolving  where  there  are  several  defendants,  106^5,  107,  116 — 1,  117. 
Dissolving  on  bill  and  answer,  107 — 1,  107 — ^2. 
In  cases  of  patent,  11 — 3. 

In  fivudulent  negotiation  of  bills  of  exchange  and  promissory  notes,  11 — 3. 
In  cases  of  improper  intermeddling  with,  and  alienation  of  property,  11 — 3,  11 — 4. 
Notice  of  application  for,  91. 
What  may  be  read  in  opposition  to  motion  for,  91 
Nature  of,  11—4. 

For  whom  it  will  be  granted,  11^4. 
When  granted,  11 — i,  12,  13. 
Against  whom  granted,  13. 
Extent  and  effect  o^  13. 
When  dissolved,  13,  13 — 1,  13—2. 
History  of,  to  stay  proceedings  at  law,  14. 
Nature  of  process  of\  at  law,  14. 
When  continued,  140,  140—1,  143,  386,  387. 
When  new  security  required,  140,  140 — 1. 
Provisions  df  New  York  Revised  Statutes  relative  to  issuing  to  stay  trial,  144,  144 — 1. 

"         of  N.  Y.  Code  relative  to  issuing  to  stay  trial,  144 — 1. 
Security  for,  144—1,  144—2. 
Dissolving,  on  answer,  145,  146,  146 — 1. 
As  to  dissolving  without  answer  filed,  146 — 1,  146^2. 
Motion  to  re-instate,  146—2,  147,  147—1. 

Effect  of  appeal  from  decree,  147—1,  147—2,  147—3,  148,  148—1. 
When  re-instated,  although  dissolved  on  merits,  151. 
Second  application  for,  not  to  be  made  on  same  grounds  as  first,  152,  153. 
What  necessary  to  appear,  under  N.  Y.  code,  153,  155. 
To  amended  bill,  how  obtained,  155 — 1,  155 — 2,  155 — 3. 
At  what  stage  of  proceedings  dissolved,  156. 
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INJUNCTION--(»n<intted 

Importance  of;   166—12,   166—13,   166— 14^  166—16,  166—16,  166— It,  166 — 18, 

166—19,  166—20,  166—21,  166—22,  166—23,  166—24. 
Against  trastees,  173 — 1. 
Distinction  between  common  and  special,  178. 
Obtained  on  petition,  71 — 3. 
Order,  in  nature  o?  71—3,  72. 
Special,  bow  obtained,  72. 
Common,  93,  93 — 1,  93—2,  94 — 1. 

Breacb  o?  94,  94—1,  96,  96—1,  96—2,  102,  102—1,  102—2,  102—3. 
When  common  injunction  granted,  94 — 2. 
Effect  in  stating  proceedings,  94 — 2,  96. 
Injunction  bill  in  New  York,  96,  96. 
Contempt,  102—3,  103. 
Nature  of  violation,  102 — 5. 
In  ejectment  causes,  103 — 1. 
Punishment  for  breach,  103. 

How  obtained  under  New  York  Code,  116,  116 — 1,  116. 
Dissolving,  116,  116—1,  122,  123,  123—1,  134,  134—2,  134r-3,  134-^-4. 
Motion  for  dissolution,  when  made,  123 — 1. 

When  exceptions  to  answer  will  prevent  dissolution,  123 — 3,  123—4. 
Motion  to  dissolve,  134 — 1,  157. 
Amending  of  uy unction  bill,  133,  133—1,  133—2. 
Injunction  bill  to  stay  waste,  186—1,  199—6,  199—6,  200,  200—1. 
Service  of,  when  granted  fxparie^  82. 
Service  oi;  generally,  82 — 2. 
Power  of  court  to  issue,  82 — 2. 
Before  answer,  85 — 1,  85 — 2. 
Cannot  be  granted  while  demurrer  is  pending,  88. 
To  protect  the  interests  of  child  en  ventre  de  aa  mere^  199 — 5. 
What  sufficient  to  entitle  complainant  to  a  continuance  o^  in  cases  of  waste,  200 — 3. 
Where  waste  has  been  committed  by  a  tenant,  200 — 3,  200—4. 
To  prevent  removal  of  timber,  200—3,  200 — 4,  200—6,  361,  361—1,  351—2. 
Perpetual  injunction  against  waste,  201 — 1. 
Against  jointress  as  tenant  for  life,  203,  203 — 1,  249 — 3. 
To  stay  waste  between  tenants  in  common,  212 — 2,  212 — 3. 
^  By  remainderman  for  life,  for  immediate  injuries  to  his  estate,  226. 
When  granted  to  restrain  trespass,  226,  227,  227—1,  227—2,  230—1,  231,  231 — 1. 
What  the  bill  should  set  forth  in  order  to  support  motion  for  injunction,  231 — 2. 
Trespass,  ground  for,  233,  234,  236—1,  236,  237,  267,  268. 
To  prevent  lessee  from  making  alteration  in  house,  237 — 1. 

Whether  bUl  for  account  of  waste  merely,  will  lie  without  ii^unction,  247,  248,  248 — 1. 
When  granted  against  promissive  waste,  249 — 3,  250,  260 — 1. 
In  cases  of  lunacy,  258 — 3. 

To  suppress  nuisance,  269,  259 — 1,  269 — 1,  270,  270 — 1,  273. 
To  prevent  obstruction  of  ancient  h'ght,  268,  269. 
To  prevent  use  of  bye-road,  271 — 5. 

To  restrain  defendant  from  assummg  name  of  newspapers,  271 — 5,  272. 
To  restrain  corporation  from  digging  ground,  274,  275. 
To  prevent  obstruction  from  ancient  water-course,  273. 

In  cases  of  patents,  304—1,  304—2,  304 — 3,  306,  306 — 1,  306—2,  306 — 3,  306 — i. 
In  cases  of  copyright,  334,  334—1,  334—2,  335,  371,  371—1,  371 — 2,  371—3. 
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INJUNCTION— ooniiRttadL 

Special  isjunction,  when  granted,  337,  33*7—1,  337—2. 
To  prevent  saleB  of  real  estate,  337 — 3. 
Against  purchaser,  to  restrain  payment  to  heir,  341 — 1. 
To  restrain  alienation  of  writings,  341 — 1. 
To  restrain  transfers  of  stock,  342 — 1. 
To  restrain  sailing  of  ship,  360 — 1. 
Granting  o^  upon  merits  confessed  in  answef,  386 — 2. 
Interlocutory  application  for,  387 — 1,  387 — 2. 
Peit>etual,  at  hearing  of  cause,  387 — 2,  387 — 3. 
In  interpleading  suit,  402,  403,  404,  404—1. 

To  remove  impediments  by  the  setting  up  o^  legal  title^  408,  409,  409 — 1. 
Nature  of  perpetual  injunction,  410. 

Perpetual  injunction,  when  proper,  410,  411,  411 — 1,  411 — 2,  414. 
To  prevent  removal  of  brick,  351. 

By  partner  against  oo-partner,  368,  360,  361,  362,  362 — 1  to  362 — 5. 
Not  granted  to  enforce  negative  stipulation,  364^  365,  365—1. 
Secret  of  trade  or  invention,  366 — 1. 
Against  persons  sustaining  fiduciary  relation,  367,  367 — 1. 
Against  cutting  through  estate,  371 — 1,  372,  372—1,  372—2,  372 — 3. 
Interferrace  between  public  companies  and  individuals,  372—6,  372—6. 
Against  public  companies  generally,  371 — 1,  372,  372 — 1,  372 — 2,  372 — 3,  372—4, 
372—5,  372—6,  372—7,  373,  373— 1,  373—2. 

When  obtained  against  a  person  not  a  party  to  the  suit^  377 — 2,  378. 

When  obtained  exparte^  379,  379—1,  380. 

Special  injunction  to  stay  waste,  380 — 1,  382,  382 — 1. 

To  yield  up,  quiet,  or  continue  possession  of  land,  426,  425—1,  425—2,  426 — 3,  425—4. 
INTEREST, 

Bate  0^  in  dififerent  states,  37 — 1. 

Among  the  Romans,  37 — 2. 
JOINTRESS, 

Injunction  against^  as  tenant  for  lif^  249 — 3. 
JUDGMENT, 

Definition  and  nature,  96 — 2. 

What  necessary  to  validity,  97. 

Different  kinds,  97,  98,  98—1,  98—2,  98—3,  98—4. 

Distinction  between  suits  brought  to  enforce,  412,  413,  413 — 1,  413 — 2. 
LACHES, 

When  it  will  deprive  parly  of  his  right,  372—4. 
LANDLORD  AND  TENANT, 

American  decisions  relative  to,  44,  44 — 1,  44 — ^2,  44 — 3,  44 — 1,  44 — 5. 

As  to  making  repairs,  47,  47 — 1. 

Parol  agreement  between,  49 — 2,  49 — 3. 

Bight  to  alter  or  improve  premises,  186. 

Who  bound  to  repair,  186 — 1,  187,  187—1. 

When  tenant  bound  to  repair,  187 — 1. 

When  tenant  may  make  repairs  at  expense  of  landlord,  188 — 3. 

Tenant  liable  if  premises  destroyed  by  fire,  179—2,  187—1,  188,  188—1,  188—2. 

Right  of  tenant  to  cut  underwood,  181 — 2,  182. 

When  tenant  doing  injury  not  gmlty  of  waste,  182 — 1. 

Right  of  tenant  to  estovers,  182—1,  183,  183—1. 

Right  of  tenant  to  fell  timber  for  repau^  183,  183—1,  183—2. 
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INJUNCTION-.«mfontt«d. 

When  tenant  restrained  by  injunction,  183 — 2. 

When  tenant,  by  the  cutting  of  timber,  guilty  of  forfeitwe,  184,  184—1,  185. 

Duty  of  tenant  for  life  as  to  trust  property,  32 — 5,  32 — 6,  33. 

Tenant  for  life  without  impeachment  of  waste,  214—1,  215,  215—1,  216,  217,  217 — ^1. 

Right  of  away-going  tenant  to  crops,  238 — 3,  239,  239 — 1,  239 — 2. 
LAW, 

Distinction  between  ignorance  and  mistake  of,  21,  21 — 1. 

Probable  ground  for  the  maxim,  "iffnorance  0/  does  not  exeuse,^^  21 — 1,  23. 

General  rule  as  to  igpiorance  o^  23,  23 — 1. 
LEASE, 

Covenants  in,  44—3,  44—4,  47—1,  41—2,  48,  60. 

Construction,  47—2,  48,  48 — 1,  60,  60 — 1. 

Clause  ^^ without  vmpeachmemi  ofwastt^^^  199—^. 

Long  terms  created  by  way  of  trust  to  secure  jointress,  213—4. 

Originally  held  by  precarious  tenure,  213—5. 

Long  terms  in  this  country,  214. 

Among  the  Romans,  214. 

In  Massachusetts,  214. 
LEGACY, 

Payment  o^  173—2,  173—3,  174—4. 

How  received,  173—4. 

Jurisdiction  over  at  common  law,  173 — 4,  173-^,  173-^. 

Jurisdiction  of  equity  in  cases  of,  173 — 6,  173 — 7. 
LESSOR  AND  LESSEE, 

Rights  and  duties  between,  47 — 1,  47 — 2. 

Covenants,  50,  50 — 1. 

Injunction  to  prevent  lessee  from  making  alteration  in  house,  237 — ^1. 
LETTER  MISSIVE, 

Prayer  for,  74 — 3. 
LETTERS  PATENT, 

How  deemed  formerly,  11 — 2. 
LIEN, 

Of  vendor  of  real  estate,  208 — 1,  209,  209 — 1. 
LIQUIDATED  DAMAGES, 

When  cases  of,  properly  occur,  41 — 2. 
LUNATIC, 

Care  of  chancery  over,  267,  258,  258 — 1. 

Who  deemed  in  law  to  be,  257—1,  258. 

Practice  in  lunacy  as  to  injunction,  258—^. 
MINE, 

Definition,  193—5. 

Different  kinds,  193 — 6. 

Conveyance  of,  193 — 6,  195 — 1. 

Who  entitled  to  in  England,  195. 

Revised  Statutes  of  New  York  relative  to,  195,  195—1. 

In  Pennsylvania,  195—1. 

In  Georgia,  195 — 1. 
MISTAKE, 

Defined,  18. 

Of  fact,  when  relieved,  18 — 1. 

Relief  granted,  in  cases  of  agreement,  19. 
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MISTAKE— cofOtnitecf. 

American  decisions  as  to  relief  in  cases  o^  19,  19 — 1,  19 — 2,  19 — 3,  20. 
Jurisdiction  of  equity  in  Massachusetts,  20,  20—1,  20—2. 

In  award,  20,  20—1,  20—2,  20—3. 

General  rule  as  to  relief  23—1,  23 — 2. 

When  relievable  in  law  and  equity,  27—1,  28,  29. 
MONEY, 

Payment  into  court,  when  ordered,  141,  141 — 1  to  141^7. 

Cannot  be  paid  into  court  except  upon  petition,  377. 
MORTOAGE, 

Law  in  relation  to,  69 — 1. 

How  considered  in  equity,  59 — 1. 

Remedy  of  mortgagee  at  law,  on  bond,  60. 

Jurisdiction  of  chancery  over,  204 — 1. 

Statutory  provisions  in  several  states,  206. 
MORTGAGOR  AND  MORTGAGEE,  ^ 

Duty  of  mortgagee  in  holding  trust  property,  32—6,  82—6,  33. 

Remedy  of  mortgagee  at  law,  60 — 1. 

Rights  and  duties  of  mortgagee,  204. 

Estate  of  mortgagee  annihilated  by  payment^  204 — 1,  205. 

Rights  of  mortgagor,  205^  205—1. 

Mortgagor  not  bound  to  repair,  206—2. 

When  mortgagee  entitled  to  injunction  against  mortgagor,  205^2. 

Interest  of  mortgagee,  how  regarded,  206,  206—1. 

Mortgagor  in  possession  cannot  make  lease  to  bind  mortgagee,  206 — 2,  206 — 3. 
NEW  TRIAL, 

Application  to  chancery*for,  69,  69 — 1. 
NUISANCE, 

Remedies  in  cases  o^  11—2,  269,  269—1,  269—2. 

Definition,  269,  264—6. 

Kinds,  259. 

Injunction  to  suppress,  269,  263,  266,  267,  269—1,  270,  270—1,  270—2,  271,  271—1, 
271—2. 

Remedy  at  law,  269 — 2,  260. 

Principles  governing  dianoery  in  restraining,  260 — 1. 

By  carrier,  261—1. 

When  indictment  will  lie  for,  262,  262—2,  264,  264—1,  264—6. 

Laying  logs  in  highway,  262. 

By  narrowing  highway,  262 — 1. 

In  stopping  stream,  263,  266,  266—1,  271,  271—1,  271—2,  271—3. 

By  offensive  trad^  264,  271 — 2. 

By  erecting  gunpowder  miUs,  264 — 2,  264 — 6. 

By  keepers  of  mns  and  other  disorderly  houses,  264 — ^3,  264 — 4,  264 — 5. 

Justified  by  necessity^,  264 — 6. 

By  raUroad  in  street,  271 — L 

By  interrupting  enjoyment  of  statute  firanchiae,  271—4. 
ORDERS, 

Service  oi;  93—2,  94,  337—3. 

Committal  under,  94. 

Contempt  for  breach  of;  94 — 1, 102 — 3,  102—4. 

Advice  of  counsel  cannot  protect  in  disobeying,  102 — 2,  102— S. 

Convicting  party  for  contempt,  102 — i,  102 — 6,  337—3. 
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PABTIES, 

Oeneral  rale  in  eqdty  as  to^  71— -2,  119,  11»— 1,  120. 

Who  neoeMarj,  71 — 2. 

Bistmction  between  active  and  paasiye^  119 — 1. 

Rule  aa  to  assignor,  119 — 1,  120. 

Bnle  as  to  bankrapt,  120,  120 — ^1, 120—2.  * 

Witness,  121. 

Rule  in  relation  to,  under  N.  Y.  code,  169—4. 

When  interest  of  renders  suit  defective,  159 — 2,  169"— 3,  169—4. 

What  parties  to  bring  suit,  160,  160—1. 
PARTITION, 

English  statutes  relative  to,  211 — 1. 

In  Maine  and  Massachusetts,  ail— 1,  211—2,  211—3. 

Georgia,  Illinois  and  Ohio,  211—2. 

Provisions  of  New  York  Revised  Statutes,  211—2. 

In  Rhode  laUt^d,  Connecticut,  Yermont,  New  Hampshire,  211 — 3. 

In  New  Jersey,  Delaware,  Maryland,  212. 

In  Pennsylvania,  Yirginia,  Kentucky,  Michigan,  212 — 1. 
PARTNERSHIP, 

Sale  of  property  for  separate  debt»  63 — 3,  63^4,  53 — ^5,  63 — 6. 
Accounts,  63—3,  63 — 6. 

Application  of  property  to  payment  of  debts,  34,  34 — 1. 
Rights  o^  subject  of  equity  jurisdiction,  368. 

Interference  of  equity,  358,  360,  361,  362,  362—1,  362—2,  362—3,  362—4,  362—6. 
Dissolving,  362 — 6,  362—6. 
PATENTS, 

Defined,  277. 

Property  of  inventor,  27J,  277—1. 

UtiUty  of,  277—1,  277—2,  277—3,  278—1,  279,  279—1,  279—2,  279—3. 

Origin,  277—2,  277—3,  278— 1,'279,  279—1,  279—2,  279—3,  279—4. 

Jurisprudence  on,  278,  278 — 1. 

Enrolling  specification  279 — 5. 

Statutes  of  United  States,  280,  280—1,  281,  282,  283,  283—1,  284,  284—1,  284—2. 

Joint,  284—2,  284—3. 

What  patentable,  284—3,  284— i^  284r-6,  284--6,  284—7,  286—1,  287. 

What  meant  by  useful  invention,  284 — 6,  284 — 7. 

Method  not  patentable,  284—8,  285,  286. 

A  principle  not  patentable,  286,  286—1. 

Meaning  of  word  invention,  287,  287 — 1. 

Meaning  of  word  manu&eture^  287—1,  287—2,  287—3,  288,  288—1,  288—2,  288—3. 

Meaning  of  expression  "  ime  inventor^*'  in  statute,  288,  288—1,  288 — 2,  288—3. 

Difierence  between  American  and  English  statute,  288 — 4,  289,  289 — 1,  290,  290—1. 

Importer  fix>m  abroad,  289 — 1,  290,  290 — 1,  290 — 2, 

Applicant  must  be  first  inventor,  290—1,  290—2,  290—3,  290—4. 

Addition,  290—4,  290—6,  290—6,  291. 

Improvements,  291,  291—1,  291—2,  291—3. 

Description  must  be  full  and  exact,  291—4,  292,  292 — 1,  292 — 2. 

Requisites  of  specification,  292,  292—1,  292—2,  292—3,  293,  293—1,  293—2,  294^ 

294—1,  294—2,  294—3,  294—4,  294—6,  295,  296—1,  296—2,  296—3,  296,  296—1, 

296—2,  296—3,  297,  297—1,  297—2,  297—3,  297—4, 298,  298—1,  299,  300, 300—1 

301,  302,  303. 
Construction  of  act  of  Congress^  1813,  294—1,  294—2,  294—3. 
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PATENTS— conAmtMi 

Drawings,  299,  300. 

Inyentor  may  daim  seTeral  distinet  and  Independant  improTemeats  in  same  machme, 
904. 

Jurisdiodon  of  equity,  304r-l,  304—2,  304-d;  306,  306—1,  306—2,  306-^,  306—4. 

Action  at  iaw,  306—6,  30&^  307,  SOY— 1,  307—2,  307—3. 
PENALTY, 

General  principle  of  law,  41. 

When  equity  will  relieve  againsti  41,  41—1,  188—2,  188—3. 

Natoie  o^  when  intended  to  secure  collateral  object^  44 — 6,  46. 
PETITIONS, 

Definition,  377. 

When  and  bj  whom  presented,  377,  877 — 1. 

When  proper,  377,  377 — 1. 

Signing  and  verification,  377 — ^1. 

Hearing  o^  377—1,  377—2. 

When  injunction  granted  upon,  877 — 2. 
PLEA, 

No  step  to  be  taken  until  disposed  o^  146 — 1, 146 — ^2. 
PBATBB  FOR  RELIEF, 

Courts  of  equity  require,  73,  74. 

What  maj  be  recovered  under,  74. 
PRINCIPAL  AND  SURETY, 

Nature  of  relation,  64. 

Relief  in  equity,  64. 

When  surety  discharged,  64,  66,  66 — 1,  66—2,  66—3,  66—4,  66 — 3. 
PROCESS, 

Distinction  between  erroneous  and  irregular,  66. 

Cannot  be  served  or  executed  on  Sunday,  74 — 3,  76. 

Of  attachment,  80,  80—1. 

For  contempt  of  wife,  85—2. 
PROHIBITION, 

At  conmion  law,  197. 

In  cases  of  waste  at  common  law,  197,  197 — 1. 
PROPERTY, 

Alienation  o(  and  improper  intermeddling  with,  11—3. 

Jurisdiction  of  equity  in,  11 — 3, 11—4. 
RECEIVER, 

Definition,  364—1. 

Appointment  o^  364^1,  366,  366—1,  366,  366—1,  366—2,  36^—4,  356—6,  366—6, 
356—7,  356—8,  356—9,  356—10,  368. 

Object  of  appointing,  356—4. 
RELIEF, 

In  cases  of  defective  execution  of  powers,  20 — 3,  20—4,  20 — 6,  20 — 6. 
RENT, 

When  there  is  not  a  ftill  remedy  at  law,  43. 

Remedy  for  at  law,  in  New  York,  44—4,  44 — 6,  44—6. 
REPORTS, 

Definition  and  kinds,  128—1,  128. 

Distinction  between  general,  spectal,  and  separate^  129. 

Time  for  filing  exceptions  to^  129 — 1. 

Error  in,  how  corrected,  129 — ^2. 
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of  l«Dd  into  another,  185^1. 
Jw  subject,  46—1,  48—*. 

1,  46—4. 

46—1,  197,  197—1. 
17—1. 

tuBottA,  Uainfi,  Miffhfgwi,  Rbodo  lidAud,  Tnit^^n^j  197^1. 
uupBhini,  YermODt,  Illiaoia,  GomiactJcat,  Kentockj,  19B. 
ir  to  mutua  aotiOQ  o^  198,  198 — 1. 
:9a— 3,  198—5. 
Hew  York  Code,  198—6. 
f  oourteof  squity,  198—6, 199, 199—2, 199,-3, 199—4, 19J 

waste,  199—1,  249—3,  260. 

gland,  Marjland,  New  Jersej,  Maaaachusetta,  199 — 1. 
Jured  by,  201, 
-1. 

laion,  203,  203—1. 
210—2,  211. 

impeaohnieiit  of,  214—1,  216,  216—1,  216,  317,  !17— 1. 
ponibiUtj/  o/iiaue  oHact,  222- 2,  323,  324. 
!30. 

annot  commit,  240—1,  241,  243,  343—1. 
4,  244—1,  246. 

stre«m,  332,  233—1,  232—2,  231—3,  232 — 4. 
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